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Atwood  V.  Lncas 339 

Atwood  Y.  Norton 374 

Atwood  Y.  Bftlianoe  Tranaporta- 

tionCo 637 

Aoitin  V.  Aheame 231 

Austin  Y.  Borbenk 644 

Anstin  V.  Lamar 667 

AYcry  V.  Chappel. . .  441 

Aveiy  Y.  Maxwell.  .248, 252,  263,  254 
Aycock  Y.  Wilmington  etc  B.B. 

Co 288,  267 

Ay  lesworth  Y.  Qdoago  etc  &  & 
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IX 


Oasis  CmD. 


Baiboook  Y.  lloiw 

BMkui  ▼.  MoOoj 

Bmoht.  Eodes 

Bmoht.  Smith 

Badgor  t.  Titoomb 120»  121, 

BadSun  t.  Taoker..3aOb  784,  737, 

"Rf^ii^  T*  Somnw 

B»iley  t.  Banoker 

Bailey  t.  Kilbam 

Bailey  V.  Mayor 

BaQeyT.  Mayor  of  K.Y 

Bailey  t.  Ogden. .  .118,  819^  824, 

Bailey  y.  Taylor 776^  780, 

Bainea  y.  JeYona 

Baiid  Y.  Oillett 861, 

Baird  Y.  lV)myer 

Baker  y.  Bocton 

Baker  y.  Brian 

Baker  Y.Cnytor 828, 

Baker  y.  Humphrey 

Baker  Y.  Bobbma 248, 

Baker  y.  Taylor 

Bakewell  y.  Ellsworth 

Balbo  Y.  People 

Baloom  y.  Dabnqoa  B»  Bb  Co.  . . 
288, 

Baldey  Y.  Parker 818, 

Baldorf  Y.  Albert 

Baldwin  y.  Bradley 

BallY.Claflxn 

Bait.  Ins.  Co.  y.  Daliymple.  .737, 

Bait.  etc.  B.  R.  Co.  Y.  Johnaon. . 

Bait  eto.  B.  B.  Co.  Y.  Lambom 
248,262, 

Baltimore  etc  R.  R.  Co.  y.  Mulli- 
gan  263, 

Bimcroft  y.  Winspear 863, 

Bank  of  Albion  y.  Bnma 

Bank  of  Colombia  y.  Hagner. . . . 

Bank  of  Metropolis  y.  N.  B.  B'k 

BIl  of  Old  Dominion  y.  Dabnqne 
etc  R.  R 

Wk  of  Pittsbarffh  y.  Whitehead 

Bank  of  Rutland  y.  Woodruff . . . 

Bank  of  United  States  y.  Merle.. 

BIl  of  Utica  Y.  Bender 

B'k  of  Utica  y.  Meraereaa 

B'k  of  Whitehall  y.  Pettes 

Banks  y.  Evans 

Barber  v.  Meyerstein 

Bardwell  v.  Perry 

Berkley  y.  Screven 

Barlow  v.  Grant 

Barlow  v.  Sntter 

Bamardiston  v.  Fowler 

Barnes  y.  Comaok 

Bamum  y.  Vandnsan. .  .256,  267, 

Barr  v.  Beits 

Barrett  Y%  Cde 

Barrett  Y.  KoeUa 

Barrett  Y.  White 

Barrington  y.  BIl  of  Waahlogton, 

Bairington  y.  Tamer 

Baivon  T.  06bM^ 


178 
444 

837 
814 
875 
785 
731 


231 
410 
686 
836 
781 
337 
862 
480 
586 
461 
320 
388 
253 
514 
786 
845 

264 
823 
565 
735 
743 
738 
271 

267 

264 
374 
178 
66 
735 

737 
63 
736 
554 
123 
233 
67 
60 
733 
163 
635 
658 
145 
650 
514 
258 
336 
733 
282 
647 
776 
260 


Banow  Y.  FluclOB 7SI 

Barry  Y.  Gaaibb 108 

Barthdkmisw  y.  GhalHMM  Ox 

BTt 743 

BarUett  Y.  Boyd 888 

Bartiett  Y.  Qnttendan 181 

Bartlett  Y.  Johnson 738 


Barton  T.  Morris. 
Bartram  y.  Farebrotfaer  < 


762 
773 
BaasY.  WalBh.....884»88«,887»  340 

Baaaett  Y.  Camp 884,  338 

Bates  V.  Conkluig 817,  810 

Bates  Y.  Koroross 281,  886 

Bathe  Y.  Taylor 776 

Battb  Y.  MoUlo 184 

Baxter  Y.  Penniman 43 

Baxter  Y.  Willey 02 

Bayard  Y.  Hoflbnan 128^  180 

Bayley  y.  Ononda^pa  ele.  Ina.  Co.  816 

BayUsY.  Londy 388 

Baylor  y.  Ball  etc.  B.B.Cou.. 

20O^268»  264 

Baynes  V.  Castain 268 

Beach  Y.WsM.... 861 

Bealev.HaU 886 

Bean  Y.Smith 130 

Bean  Y.  StnrteYaot 150 

Beaofort  Y.  Collier 441 

Beaumont  y.  Brengeri 837 

Beanmont  Y.  Fen 488 

Becher'sCase 602 

Beck  v.  Williams 743 

Beckwith  V.  Shordike 267»  848 

Beckwith  Y.  Sibley 736 

Bedford  Y.  Urquhart 23%  383 

Beecher  Y.  Bnokiiighain 238;  700 

BeekmanY.  Tiansing 626 

Beeler  Y.  I>ann 657 

Beeman  v.  Lawton 731 

Beevea  y.  Capper 738 

Begley  Y.  Morgan 836 

B^  Y.Adams 886 

Bell  Y.  Fleming 178 

Bell  Y.  Jasper 411 

BellY.Reid 87 

Bell  V.  Seammon 147 

Bell  Y.  Western  Marina  k  F.  Ina. 

Co 566 

Bellefontaine  eto.  B.  B.  Co.  y. 

Bailey 266 

Bellefontaine eto.  B.  B.  y.  Eeed.  271 
Bellefontaine  eta  R.B.Y.Snman..  270 
BeltshooYor  y.  Blaekstook....51,  283 
Bemis  y.  Conneotieat  eto.  R.  R. 

Co 268,266,  267 

Bendemagle  v.  Cooks 375 

Benesch  v.  Clark 115^  116,  117 

Benf ord  Y.  Schell 836 

Benjamin  Y.  MoConnall 782 

Bennett  v.  Chicago  eto.  R.B.  Co.  262 

Bennett  Y.  Farndd 313 

Bennett  Y.  Frands • 277 

Bennett  Y.  Irwin 201 


152|BentallY.Biiiii. 


Oases  GtxMD. 


IS 


t.Lmc 716 

t.BoUbmo 100 

BH7T.8ft.lMfe«to.K.B»Cb.  871 

BraekmyT.  JohiMOB 231 

BottiT.BBAba 816 

BbH  ▼.  HnbiMr 54S 

BdtdT.JaiiM 640 

BUdenT.C3uk S61 

T.  Brogm 6i7»  636 

_  T.  Fmnristan 261 

BM  ▼.  C^tM^Pia 117,  138 

BiidT.Haydco 300 

BMT.Holbcook 246 

BiidT.  Wm« Ill 

BuhffpY.€^mBihn.,..Mi,m,  780 

KtbopT.Day 430 

Biiqiifty  T.  J«iiimIoI 281 

BbBd  ▼.  Soatlnracib 263 

BiMdlT.B^ooBi S34»336»  336 

BbokT.Bogeri 733 

Bhek  T.  KnhloMii 447 

Shck]«y  Y.  SheldoD 401 

Bhrkman  t.  Wrnmnnd 246 

ttiekweU  Y.  Ijtfia 667 

Bli^e  V.  GbenpMkttete.  R. S. 

Go 260^26S»  264 

BbkeY.Cole 781 

BIftkeY.  Jones 410^  710 

BUkely'ft  Leasee  y.  Ksnp 222 

Bbachard  Y.  Blaoohsid 378 

Blenkinsop  Y.  CkytoB 337 

BUIilit's  Hdis  Y.  ToUa 673 

BliasY.  Long 468 

Bliss  Y.  MoStyrs 782 

BHnud  Y.  WsUcsr 261 

Blood  Y.  Goodridi 607 

Bloom  Y.  Kiohsids 622 

Mount  Y.  Gitf  of  Lsdsfflls 374 

BIjth  Y.  Topbsm 246^  261 

Board  ▼.  Fofsmsii 647 

Beaid  ai  Bdncstion  y.  Minsr . . . .  610 
Boardasn  y.  KselHr. , 
BoardsBsn  y.  Spoonsr 

Botttner  Y.  Vntnas Ill 

BedmliammarY.  Ksnnoa. 733 

BoKsri  Y.  KoYina 123 

Bobtlini^  Y.  IngUa 773 

BondY.JleBl 480 

Bond  Y.  Lookwood 660 

BondY.Wildsr 03 

Boaaey  Y.  Ames 9SI»  733 

BoakerY.Ben 447 

Bool  Y.  Mix 641 

Bosaer  Y.  AddiaQB 410 

Beren  y.  MeGehos 

Bomhoimer  y.  Baldwin 

Borooi^  of  Essten's  AsMid 685 

Berrowscsls  y.  Boswona 338 

BostY.MiagMs 200 

Bostwiok  Y.  iLsiser 65 

Bostwiok,  Matter  of 668»  660 

Bostwick  Y.  Dodge 514 

Bon^^hteii  Y.  United  Sliilis. 735 


BoBfewnB  Y.  (yKsils 

BowenY.  Jonas 370 

Bowers  y.  Andsnen.« 336^  337 

Bowes  Y.  Pontifaz 30flk820»  338 

Bowman  y.  Troy  sle^  R.  B.  Go.  262 

Bowman  Y.  Wood 733»  737 

Boyoa  Y.  BsYliffs 486 

Boyle  Y.  Gdieiiian 352 

Boynton  y.  Clinton  tta.  Lib  Cow  230 

B<^tonY.  Playrow 719»733^  737 

Boynton  y.  Vessis 336 

BndlMr  ▼.  AnidoD 660 

Bradley  V.  Oil! 423 

Bradley  Y.  Weatooit 116 

BradyY.Biai 268 

Brady  Y.CaUtl 663 

Brady  y.  Rmiiaalaer  tta.  S.  R. 

Co 2681  271 

Brady  eta  B.  R.  Go.  y.  BsU.  ...  248 

BrandY.Brand 334 

Brand  Y.Fooht 327*  320 

Brandsr  Y.  Bamoit 735 

Brandon  y.  Old 67 

Brandon  Y.  People 340 

BnmtY.  VirginisCoalaadl.  Cow  116 

BraalyY.  MoAgnth 658 

Braxton  y.  Hannibal  ste^  R.  & 

Co 268 

BreokY.  Yonng 160 

Bredkenridge  v.  Dsnoan 441 

Breokenridga  Y.  Ormaby 384 

Brecknock  Co.  Y.  Fritmid 371 

Bredin  Y.  Kingland 604 

Brent  Y.  Kimball 260 

Brewer  y.  Boaton  eto.  &.  B.  Gow  238 

Brewster  y.  Hartl^ 737 

Brewster  V.  Eitohin 740 

Brewster  Y.  Taylor .188^  330 

Brewster  Y.  Veil 626 

Bridge  Y.  Sggjnrtni 130 

Bridges  Y.^ts 622 

Briggs Y.  SeyoMV •••.  387 

Briggs  Y.  Stsrlce 46 

Bright  Y.  Carpenter 700 

Bri^tman  Y.tkiansU 250 

BrfflY.FIsger 260 

BrinckerboffY.  Lanafaw 178»  388 

Brind  Y.Dale 150 

Brinannde  Y.  Hunt 387 

Brisbsne  V.  Boons 168^  601 

Bristow  Y.  Wards 716 

Brittain  Y.  Doylsstownyk 421 

Britten  y.  Lorens 233 

Brook  Y.  Oopeland 246 

Bronson  Y.  Ls  GsasBO  ft  M.  R.  K. 

Co 387 

BrookY.K^ 380 

Broom  Y.Hon 167 

Brother  Y.  Seal 738 

Brown  y.  Bement 731 

Brown  Y.  Bridges 601 

Brown  V.  Caaanisior 668 

Brown  Y.  De  Sel^nf 174 

Brown  y.  Frost.. •» •'•»•%  711 
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Gasis  Cnsa 


Brafwnv.  GOoMa.. 480 

Bkowa  ▼.  Stchoook 804 

Brown  T.  HodgMn 151 

Brown  ▼.  KiM»p 660 

Brown  Y.  IfbCJoniiok 197»  281 

BrownT.lfawaakMtta.R.S.Gou  289 

Brown  ▼.  Mnllins 857 

BrownT.CyBricn 232 

Brown  Y.  Qniltar 480 

Brown  Y.  Bieketti 716 

Brown  Y.  Bnnali 788 

Brown  Y.  Simpton.... 548 

Brown  Y.Stiq^ 232 

Brown  Y.  Stepnay 580 

Brown  Y.Wud 787 

Brown  Y.Wamn 733 

Brown  Y.  Wheeler 238 

BrownY.  Wright 158»  232 

Browne  y.  ProYidenoe  elo.  B.  E.  272 

Brownell  Y.  Flagler 240 

Bnioe  Y.  Qeiden 738 

BnioeY.  Sohnyler 2S2,  596 

BrachY.LentE 233 

Brammet  y.  Berber 679»  682 

Bryan  F.  Beldwin 737 

Bryant  y.  Mooro 152 

Bryaon  y.  Banner 738 

Bachanan  y.  Matfeook 175 

Bnok  Y.  IngeraoU. 737 

BackiDgham  >.  Hannn 231 

Buckley  y.  Fniniae 774 

Bttckmyr  y.  Darnall 640 

Baokner  y.  Real  Betafee  B'k..814k  705 

Bockworth  y.  Baokwortii 658 

Bnddington  Y.  Sheanr 258 

Bnfferlow  v.  Newaom 886 

Bnffum  Y.  Hutohineon 889 

Balkley  Y.  New  Toik  sla.  E.  Ck».  260 

BttU  v.Bnll 716 

Boll  V.  Kingeton 116 

BullY.  Wiatt 197 

BnlUrd  Y.  Nantnokel  Bli 746 

BnUook  Y.  Dommitt 872 

Ballook  Y.  Tbehergi 839 

BnntBY.OoIe 892 

Barditt  Y.  Hnnt 406 

Bnroeee  Y.  Gray 112 

Barkaid  Y.  Bncfaer 170 

Brake,  JBzparte 618»  622 

BarkeY.  SSliott 637 

Burleigh  Y.  Ghmfffi 117»  147 

Barnham  Y.  SaYinge  Fk 745 

Barrv.lfiDa 526 

BnrrY.Wiloox 810 

Barridge  y.  liuinen 553 

Burritt  y.  Saratoga  eto.  Lib  Go.  288 

Bnrrowe  y.  Pixley •••• 

Borrowe  Y.  Wfaitaktf 887, 

Bnmia  Y.  ^rakuion 

Burton  Y.  Bnahear 

Barton  ▼.  North  IfiMnI  R.  R. 

Co 

BnrweO  ▼«  Andonm 116^ 

luii«llip.  CteUa 


840 

58 

729 


116 


271 
272 
232 
158 
660 
885 
790 
489 

538 
196 


AdmV 118 

BiiahY.BniiMid...9ia944»246k  261 

Baah  Y.  DaYiaon 210 

Bmh  Y.  Holmee 880 

BoflheU  Y.  Wheeler 886^  838 

Bntler  y.  liaynard 620 

BntlerandBaker'eGaw 187 

Batterworth  Y.  KeuMdy 736 

Butte  Y.  Burnetts 735 

BybeeY.  Aehby 879 

Bybee  Y.  Thorpe 657 

Gadogan  Y.  Kennett 128 

Gafley  Y.  Molitohael .. .607,  66a» 
Cairo  eta  &  B.  Go.  y.  Manny. . 
Gairoeto.  E.  R.  Gow  y.  Woodey. 

GaldweU  Y.  Kirkpatcibk 

Caldwell  Y.  Wentworth 

Oalhoan  y.  Galhonn 

Galkhie  y.  Lookwood 

Camden  v.  McCoy 

Camden  y.  Morton 

Camden  and  A.  E.  E.  Go.  ▼.  Bal- 

danf 

Gamp  Y.  Gamp. 

Gampen  y.  Gunpan . 

CbtmpbeU  y.  BridwelL 850^ 

Campbell  y.  Parker 787 

Campbell  Y.  Upehaw 441 

Qunpbell  Y.  Vedder 170 

Cama  BlL  Y.  BlL  of  Albany. 812 

Candiah'e  Caae. 878 

Cane  Y.  Loid  Allen 681 

Canefox  y.  Crenahaw. .  .858,  856^  260 

Camian  y.  Meabom 588 

Canton  v.NiBt 622 

Cantrell  Y.  Adderaholt. 259 

Caplinger  y.  SnlliYML 408 

CardY.Caae 268 

Cardigan  Y.  Page 150 

Giriey  y.  Vanoe. 

CarlinY.Panl    288. 

Carmichael  y.  l^^laon. 657, 

Carondelet  Y.  St.  Loaia 

Carpenter  y.  State 

Carpenter  y.  StUweU 

CarrY.  WtUiama.. 45Q» 

Carroll  Y.  Oharter  Oik  Int.  Go. . 

288, 

GarroUY.  Weiler. 80^ 

GamitheffB  Y.  HoUia 868 

CarBonY.Hant 488 

Carter  Y.  Black 428 

Gurter  Y.  Jonee 488 

Gerter  y.  Tooenint .  ■, .  .884»  S87»  328 

Cartwright  Y.  WamMdhw 731 

Garner  y.  Love 888 

Gary  v.  Danida 486^  548 

Gary  y.  St  Looia  ele.  R.  R.  Co. .  268 

CttM  Y.  Boaghton 788 

CttMY.  Woolly 428 

Caaey'eLeaMe 832 

Caa^  Y.  Oavaioo... 731 


128 
705 
238 
451 

289 


f^^iD. 
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▼• 


Om^  Ca  BolUMifliv  ..     ••■•••.. 

Cmua  T.  Swordcr 827» 

CKtiiiwv,  A«*w«rt 

GuwvlT^  .DlaokBiirarCb 

Ufe»..Crta 

«>«ter  ▼.  Sreleigh 

Gikthnrt^i  Amwal 544» 

OHilkiDS  T.  HeUoHBi S27, 

OetST.  Bmnlej 

Gent,  ete,  B.  B.  Go.  ▼.  Lmmnoe. 

aM, 

Gent  Bcsnch  B.  &  Go.  ▼.  Laa . . 
Cantrml  ete.  B.  B.  Oow  t.  Bocka- 

faUow 284» 

Ghaca  ▼.  Hininan 300, 

CaiAfibe    T.    Bftpiist  Mlwionary 

GonTBBtKXQ • 

GhaUuitT.  Williams 

Gbamberli^  y.  WiUaoD 

CSuunben  t.  Goldwin 

Qumben  y.  M»tthewB..248k  203; 

Ghamben  t.  Bobinaoii. 

Ghambera  y.  Thomas 

Ghampioii  y.  Bostwiok. 

Champion  y.  Boaghty 

Ghampion  y.  Vinoeat. 269, 

Ghandler  Y.  VUeU 

Ghandless  y.  Price 

Chapin  y.  Lspham 

Cbapin  y.  Merrill 

Chapin  y.  SnlliYan  B.  B»  Go. .  • . 

Chaplin  T.  Bogers 

317,319^321,328, 

Chapman  y.  Emery 

Chapman  y.  Morgan 

Chapman  y.  CBrown 

C3iapman  y.  Tomer 

Gharieston  y.  Bason 


731 
332 


Cbase  T.Chase 260, 

Chase  Y.  Lord 

Gheetham  Y.  Hampson 

Gheny  t.  Smiths 

Ghesmit  y.  Shane 

Chicago  eta  B.  B.  Go.  T.  Banie. 
Chicago  eto.  B.  B.  Go.  y.  BradfieU 
Chicago  etc.  B.  B  Go.  t.  Bn£^> 

Chicago  etol  B  B  Go!  y1  Fvnrelly 

Chicago  etc  B  BGo.  Y.  Hender- 
son    268, 

Chicago  eto.  B  B  Co.  y.  Jones. . 

Chicago  eto-BB.  Co.  y.  Eellan. 

Chicago  eto.  B  B  Ok  ▼.  Fatohin 

Ghioagoeto.BB.Go.  y.  Beid.. 

Ghicagoeto.  B.  B  Gow  y.  Sannden 

Chicago  eto.  B  B  Go.  y.  Selies . . 

Chicago  eta  B  B  Co.  Y.  Tn^lor 
263;  264, 

<3ii€ago  eto.  B.  B.  Ga  Y.  Umphe- 


767 

261 

73 

665 

328 
731 

267 
271 

268 
362 

650 
665 
346 
660 
254 
402 
379 
608 
477 
260 
507 
145 
782 
782 
272 

337 
568 
477 
238 
738 
136 
503 
251 
309 
258 
507 
232 


267 

267 
270 

269 
267 


264 
268 


272 
267 


Chick  Y.  Piflsbiiry. 
Child  ▼.  Bnbtldfi 


554 


Child  Y. 

C3iild  ▼.  Hugff 

ChildsY.  Curk 

Ghipman  y.  Bowsmhi. ••••••••.. 

Ghoteaa  y.  Thcmpaon 

Christ  Y.  Beyaofds 579; 

Chonot  Y.  Larson 

Chnroh  y.  Oilman 

Churchill  y.  Hunt 

Churchman  y.  €hnith 

Cincinnati  y.  Bice. 

Cincinnati  etc.  B  B  Go.  y.  Hil- 
drethrf..^.... 

Cinoiniiatietc.  B.  B  Go.  t.  Bidge 

Cincinnati  etc  B  B  Go.  y.  Smith 

GiDdnaati  etc  B  B  Gc  y.  Street 

Cincinnati  etc  B.  B.  Gc  Y.  Water- 
son 260; 

Ciples  Y.  AlftTander 

Citiaens'  Nat.  Wk  y.  Hooper. . . . 

City  of  Cincinnati  y.  Bloe 

City  Bank  y.  Baboock 

City  Bank  y.  Compton 

City  Goandl  y.  Benjamin 

524,526^ 

Clancy  y«  Onondaga  etc  Go 

Clardy  Y.  St.  Loom  etc  B  Go. . . 

Clark  Y.  Adama. . . .  • 

Clark  V.Baker 

Clark  Y.  Bonvain 

Clark  Y.Clark 

Clark  Y.  Cotton 

Clark  Y.  Diasmon 

ClarkY.Fanz 

GUurk  Y.  Fisher 

Clarke  Hellen 

Oail       Keliher 

Clark     Eingdand 

Clark  t  Mamu 

Clark  Y.  MoataomBrj 

Clark  Y.  Mosefy 

Clark  v.  Mowyer 

Clark  Y.  Myera 

Clark  Y.  Biohacds 

Clark  Y.  Bogers 

Clark  Y.Boasell 

Clark  Y»  Syraonse  etc  B  B.  Go. . 

Clark  Y.  Toeker 327, 

Clarke  Y.  Maniott 

Qarkaon  y.  Noble 

Clay  Y.  Pannington 657, 

Clay  Y.Williams 

Cleer  y.  Barker. .  • 

CleaYeland  y.  Ghloflgo  etc  B  B 
Go 267» 

GleYdand    etc    B.  B.  Oc   y. 
Brown .«••.. 

GleYdand  etc  B.  B.  Gc  Y.  BUIott 
260;  263»  265» 

CleYeUnd  etc  B  B  Gc  Y.  Swift. 

CleYerly  y.  Beadutt 

dcFernr  y.  MoGoUongh. .  • 

Gliibid,/an     

CUflbid  Y.  Fto  Vi« 


273 
737 
170 
514 
463 
580 
256 
187 
362 
421 
524 

271 
270 


262 

270 
45 
733 
623 
737 
516 

622 
286 


259 
768 
737 
46 
441 


582 
633 
744 


61 
512 
657 


232 


776 
552 
262 
328 
329 
337 
658 
224 
490 


736 
607 


771 
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CUfiB  GnxDu 


diatiMi  T. Strain «  •• 

dippiqgflr  t.  liwfiim^^* 

Gmghton  T.  BfaMk 

OMtM  ▼.  B«atoA 

Gbbbv.ChartBr 


68 

774 
608 
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Sir  Balph  Bowletf a  Omo 

StBBony.  Shaw 

Skinner  y.  Lamb 

Skinner  y.  Skinner 

Slanghter  y.  Oommowwwltfi  • . . . 
Skan  y.  G6ee 

Sloan  Sawmill  eto.  Oow  y.  ChM- 
aif^il   

Slocomb  y.  Breedloya 

Slath  y.  Murphy* 

Smelly.  Brookl^ 

Small  y.  Small 

Small  y.  State 

Smith*e  Appeal 

Smith  y.  Aleiandrfa. 

Smith  y.BeU 

Smith  y.  Bc^er 

Smith  y.  Brom^y 

Smith  y.  Chloaflo  els.  It  B.  Ga. 
Smithy.  Cenndlol 
Smithy.  Dennie... 

Smith  y.  Bemee 

Smithy.  EyternB^B 

Smith y.  XSdwmda. .  .••••...•.. 

Smithy.  Qoee. 

Smith  V.  Greenlee.  •  •  • 

Smith  y.  Howard 

Smith  y.  Hndeon .SST,  tt8, 

Smith  y.  Jaqnee 

Smith y.  Lane. 

Smithy.  Low 

Smith  y.  Martin 

Smith  y.  McGregor 

Smithy.  Page 514, 

Smith  y.  Penny 

Smith  V.  fl  miner 

Smithy.  Smith 46^805^ 

Smith  y.  Starr 

Smith  y.  Stoller 

Smith  y.  Sorman 

Smithy.  Tritt 406^ 

Smithy*  lYttlaa*********^****. 


108 

730 
887 


174 
62C 
175 
430 


153 
607 
870 
731 
231 

81 


4O0 

378 


480 
405 
401 
513 


410 
742 


705 


4Si 
118 
315 


421 
700 
845 


163 
774 


164 


267 
470 
660 
580 
453 
515 
385 
733 
468 
716 

340 
8»1 
406 
441 
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CSasbs  CmD. 


285 
020 
170 
178 
868 
271 


Smith  y.  WUtaM 87»  188 

(Smitfalmnl  ▼.  Edmnndi 734 

SnidMTT.  St.  LooIb  eto.  B.  B.  Go.  270 

Snider  v.  Thnll 888 

SnowT.WanMT tt4^  839 

Snyder  ▼.  Lane 580 

Snyder  Y.  MiddMoQ 601 

Somen  T.  McLMuriiliA SS8,  840 

Somee  T.  Skinner 197,  198 

Sonle  T.  Union  Bank. 733 

South  etc  B.  a.  Ga  T.  Jobh.  . . 
Sonth  eto.  B.  B.  Oow  ▼.  Willkme . 

264, 

Spebht  T.  Oommonweilth 

Speed's  EzViy.  Hnnn 

Speer  t.  Skinner 

Speer  v.  Tindey 807, 

Spenoe  v.  Chioego  elo,  B.  B.  Co. 

Spenov  Y.  Garr 885 

Spenoer  t.  Hale 888,  839 

Spenoer  Y.  TiMen 488 

SpillerY.Wohom 619 

Spinner  y.  New  York  B.  B.  Co. . 

249,288;  263,  269 

Spratt  Y.  Hdhhooae 576 

Spring  Y.  Eight. 719 

Spring  Co.  y.  Knowlton 275 

Sporret  Y.  Spiller ' 563 

Squire  y.  GreYell 659 

Squires  y.  BSam 719 

Stackpole  y.  Sealy 2M;  244,  253 

Stafford  Y.IngecK>l.... 249,  262,  258 

Stafford  Y.  Bichardaon. 504 

H.  Albana  Y.  Shore 

Stallinga  Y.  Foreman 762; 

Stamper  Y.  Johnaon... •••• 

Stamper  Y.  Temple... •... 

Stanley's  Appeal 722 

Stanseil  Y.  &)berUk 478 

Staples  Y.  Gonld 275 

Star  Y.  Bookesby 248,248;  251 

Stark  Y.  Mather Ill 

Starling's  Ez'r  Y.  Frioe 458 

StateY.Ambs 620 

State  Y.  Bait.  ete.  B.  B.  Go 705 

StateY.Bott 621 

State  Y.  Buchanan 866 

State  Y.  Chandler 619 

State  Y.Clark 658 

Stfite  Y.  Crank 345 

StateY.Cr^ht 396 

State  Y.De  Witt 471 

State  Y.  De  Wolf 712 

State  Y.  DoYe 396 

State  Y.  Edvaids 846 

State  Y.  Gareache 134 

State  Y.  Graham 366 

StateY.  Hand 705 

State  Y.  D&rman 401 

State  Y.  Homsby. 845,  705 

State  Y.King 396 

State  Y.  Iiackland 134 

State  Y.  j-iarshaU 396 

Stater,  ifattbefn ,..«..m 421 


767 
740 
679 
722 


State  Y.  MeEsa ^^•^.  905 

StateY  Battenon 

State  Y.  B^ynolda 

State  Y.  Samoel 401 

StateY.  Soott 196^  421 

StateY.  Smith • 751 

State  Y.  Solomons... 

StateY.  Thackam • 

StateY.  Twitty 895 

State  B'kT.  MoGoj 678 

State  B'k  Y.  Fbai^i 816 

StikteB'kY.  Gaienide 784 

State  ez  reL  Gofl&eld  y.  MoKciL.  412 
State  ex  reL  Dmlinsr  T.  dnk. . .  660 

Steams  T.  Macsh 784^  737 

Steele  Y.  McDowell 7S 

Steere  Y.  Stafford 516 

Stem'sAppeal 722 

Stephens  y.  Baird 237 

Stephens  T.Bof&loote.B.B.Oa.  188 

Stephenson  t.  Smith 100 

Sterling  y.  Bender 314 

Stetson  Y.  Dow 

Stetson  Y.  Fozon 

StoYens  Y.  Hurlbnrt  B% 737 

SteYenson  Y.  Lombard 167 

SteYenson  y.  Mudgett. .  .288;  747,  790 

Stewart  Y.  HinoUe 782 

Stewart  Y.  McGnin 551 

Stewart  Y.  Boderiek 281 

Stewart  Y.  Slater 164 

St.  Gosk  Y  Y.  DaYidson 735 

Stilk  Y.  Myrick 669 

Stinson  Y.  Sumner 200 

St.  John  Y.  O'Connel 734 

St.  Lonis  B'k  Y.  Boss 781 

St  Louis  Y.  Langhlin 134 

St.  Louis  Ins.  Co.  Y.  Kyle 128 

St.  Louis  eto.  B.  B.  Co.  Y.  Todd.  271 
St  Louis  ete.  B.  B.  Go.  T.  Vin- 

oent 265,  267 

St.  Louis  B.  B.  Co.  Y.Waahboin.  270 
St.  Lnke'b  Ch.  y.  Matthews ....  608 

Stookett  Y.  WiUiama 281 

Stockton  Y.  Frey 688 

Stockton  Y.  Martin 678 

Stockton  Y.  Gwings 673 

Stoddard  Y.  Chambers 100,  IIG 

Stokee  Y.  Frader 737 

Stokes  Y.  Jonea 

Stone  Y.  Browning 827, 

Stone  Y.Ellis 782 

StonemanY.Athmtioete.B.B^Gob  268 

Stoney  y.  Beaubien 790 

Story  Y.  Elliott 622 

Story  Y.  Furman 309 

Story  Y.  Robinson 259 

Stouffer  Y.  Latshaw 392 

Stout  Y.  Eeyes 596 

StoYall  Y.  Farmers'  ete.  Bank.  . .  392 

StoYor  Y.  Herrington 177 

Stow  V.  SteYens 697 

StowY.Wyse 198 

f»*-«WT  Y.  Mott 661 


Gases  CmsD. 


3« 


T.BofctaBbuy 188 

ftnngT.Doddi 339 

Strang  V.  Kit.  Bank,  Aam  .734*  735 

StraogT.  Biker 739,  790 

StnmffT  Whflftton 309 

Stroud  T.  Monow 117 

StaUii  T.  Lund 773 

8tadMT.Mihnnik]eete.R.  ILGo. 

249^2(0,206 

Stodwell  y.  Bich 25Q,  261 

Stage*  ▼.  OofwnhwihinM 134 

StagetY.  United Btatei 603 

StatevMitT.MeiTiU...248^2&2,  253 

StayvcMnt  v.  Woodruff 98 

8oJninT.FittBbinKheto.B.B.Co.  273 
SoUivMiT.  P^ltEeiid.B.B.Ck>.  538 

Suminen  V.  Booe 178 

Sumiiioiis  T.  State 471 

Snoiner  y.  Finma 477 

SomiMr  y.  Hem^et 733 

Sumner  y.  Wairen 733 

Sunday  y»  Boon  ••• 687 

Snnderliny.  Strnthen 388 

Saryy.  Pigott 687,  529 

Satdififoy.  Dobnun 463 

Svttcmy.  CUrk 477 

Snydamy.  Moore 209 

Swan  y.  Nennith 781 

Swan  V.  Saddlemixe 69 

Sweety.  Sweet 657 

Swift,  £c|Mrie 667,  658 

Swic^y.MoGee 839 

Tkito  y.  Miller. 446 

TUmadge  y.  ITMMflimr  elo.  B. 

B.CO. 262 

Tkmeyy.Kemp 846 

''*>nner  y.  Wiae 146 

4rleton  y.  Baker 274 

arry.Northey 640 

Jnrv.Bnry 187 

/ayloe  y.  Saadiford 488 

Ikybr  y.  Am.  Bible  Soo 441 

IVtylor  y.  Church 352 

IViylor  y.  Oole 388 

Taylory.King 385 

Taylor  V.  Moedey. 777 

Taylor  y.  Mueller.  .827, 828»  887,  338 

Taylor  y.  Needbam 389 

Taylor  y.  Porter 244 

Tiybr  y.  Sbnm 168 

Teagae  y.  Dendy 657 

TeaUy.  Felton 359 

Te£fly.Marah 183 

Tefft  y.  Moneon. 231 

Tempest  y.  Fitenrald 324 

Templeman  v.  Caae 644 

Ten^;cky.  Ormiir 170 

Terre  Haute  eto.  fi.  B.  Co.  y.  An* 

gnttoa 269 

Terre  Hante  eto.  B.  B.  Co.  y. 

•  Smith 271 

Tenyy.  Woods 189,  544 

Tawksbniy  y.  BnokUn. . .  .^2(^2,  268 


Thayerr.  AnMld 252 

Thayer  y.  Boston 421 

Thayer  y.  Btoooks 477 

Thayer  y.  Dwight 733 

Third  Nat.  Blc  y.  Bojd 736 

Thomas, /»«« 183 

Thomas  y.  Allen 362 

Thomas  y.  Cook. 782 

Thomas  y.  FolweU 78^491,  671 

Thomas  y.  Harris 580 

Thomas  y.  People 346 

Thomas  y.  Smith 551 

Thomas  y.  Thomas 439 

Thomas  y.  White 518 

Thomas  y.  Williams 639 

Thoroasson  y.  State #20 

Thompson  y.  Andrews 731 

Thompson  y.  Christisii 579 

Thompson  y.  Bominy 736 

Thompson  y.  Garwood 716 

Thompson  y.  Grand  Gulf  elo.  Co.  706 

Thompson  y.  McDonald 427 

Thompson  y.  Patrick 736 

niompeoa  y.  Peter,  AdmV 44 

Thompson  y.  Sanborn 238 

Thompson  y.  Stanhope 180 

Thompson  y.  Thompson 232 

Thompson  y.  Toland 734 

Thompson  y.  Wheeler 186 

Thompson's   ExV    y.    Gvthrie^s 

AdmV 69T 

Thomson,  Fnre 183^ 

Thomson  v.  Miles 696- 

Threadgill  y.  Insram 430' 

Thorman  y.  Anderson 231 

Thurman  y.  Bradford 384 

Tibbetts  y.  FUnders 731 

Tieman  y.  Beam 479 

Tieman  y.  Poor 451 

TiUetty.Ward 249,  264 

TiUinan  V.  Ailles 314 

TiUotson  y.  Kennedy 231 

Tilaon  y.  Himes 282 

Timbers  y.  Katz 506 

Tinker  y.  Van  Dyke. 309 

Tobey  y.  City  of  Tannton 386 

Tod  y.  GallaAer 579,  580 

Toledo  eto.  R.  B.  Co.  y.  Barlow 

263,  267 

Toledo  etc.  B.  B.  Co.  y.  Bimy. . .  26f 

Toledo  etc  B.  Co.  y.  Cohen 26fi 

Toledo  eto.  B.  Ca  y.  Cory.  .269,  271 
Toledo  etc.  B.  B.  Ca  y.  Daniels.  269 

Toledo  etc.  B.  Co.  y.  Bder 269 

Toledo  etc  R.B.  Co.  y.Xngraham.  263 
Toledoetc.  R.B.  Co.  y.  Lewis..  263 
Toledo  etc.  B.  B.  Cc  y.  Pense. .  270 
Toledo  etc  B.  Co.  y.  Stevens. . ..  270 
Toledo  etc.  R.  R.  Co.  y.  Thomas.  272 

Tomlinson  y.  Dighton 1 14 

Tompkins  y.  Tompkins 658 

Tompkinson  y.  Staight 331 

Tonawanda   etc.   R.   E.  Cc   y. 

Mnnger ---^ 349 


36 


Gases  Citsd. 


Tool  %.  Bcntlqr ^^ 93 

Toomey  T.  Purkaj 07 

Totten  V.  Cole 200 

Tower  v.  Frovidonoe  eto.  R.  B. 

Co 240,  282 

Tower  ▼.  Tndliope m»  837,  839 

Town  Coanoil  v.  Duke 614 

Town  Oounoil  d  Oahite  t.  Bsr- 

nett 003 

Tovey  T.  Pitcher 106 

Towne  v.  OroTer 781 

Townaend  v.  EmpirB  Stone  Dme- 

ingCo 178 

Townaend  v.  Newell 736 

Townaend  y.  WatkeD 260 

Travia  v.  Smith 404 

Treadwell  v.  Davis 733 

Treree  v.  Townahend 722 

Trevivmn  v.  Lawrenoe 197 

Troewert  v.  Decker 163 


Trott  ▼.  Weet 
Trotti  ▼.  Dyohee 
Troup  ▼. 
Troot  ▼.  V 


hi. 


eto.  &  R.O0. 


780 
686 
206 


.268,  264 


272 
776 


Trow  Y.  Vermont  etc  B.  R,  Oo. 

,,, •••«•••  .2681 

Trowel  v.  Castle 

Trail  v.  Eastman 231 

Troacott  T.  King 178 

Tmateee  V.  Calhonn 174 

Tucker  v.  Aiken 165 

Tucker  v.  Buffington 731 

Tucker  ▼.  Feignson 231 

Tucker  t.  Humphrey 774 

Tudor  v.  Terrell 438 

TunnoY.Bird 650 

Tumball  v.  Bowyer 816 

Tumbull  ▼.  BiTors 730 

Turner  V.  Fendall 130 

Turner  y.  Hadden 875 

Turner  t.  MoigMi 663 

Turton  v.  BeuMn 569 

Tuttv.Ide 603 

Tuttle  Y.  Hgdow 652 

Tuxworth  Y.  Moora 731 

Tyler  Y.  Heidom 170 

Tyler  Y.  Morris 505 

Tyrringham's  Case 


Ulery  v.  Jones • 

Union  Bonk  v.  KoKpp 46 

Union  Bank  v.  Lea 351 

Union  Bank  Y.  Willis 700 

United  States  y.  Dodge ViS 

United  States  y.  Lattom 355 

United  States  Y.  Macomb 471 

Updegraph  y.  Commonwealth.61 1 ,  620 
Upshaw  Y.  MoBride 386 

VaaY.Vail 658 

Van  Antwerp  Y.  Newman 786 

Van  BaroomY.Bnadway Bank..  734 
Van  Brant  T.  Pike 


T.  Btfdikar.  iM8b  919, 

Vandenee  Y.  Willis 

VandoYoort  y.  Ckmld 

Vane  y.  Lord  Barnard 

Van  Hook  Y.  Whittock 

Van  Hooser  y.  Van  llooser 

Van  LeuYen  y.  Lyke 2S7» 

Vann  y.  Harmtt 

Van  Ness  y.  Plaoard 

Van  Bensaelaer  y.  Braiflsy 

Van  Bensaelaer  y.  Hayi 

Van  Biper,  Bx  parte 

Van  Boasum  y.  Walker 

Van  Schaiok  y.  Tlurd  ATenne  B. 

B.C6 

Van  Slyt^  Y.  Snell 258^ 

Van  Steenbursh  y.  Tobias.  ..256^ 

Varick  Y.  Jackson 

Vaux'sCaae 

Veerhuaen  y.  Chioago  eta  B^  C6. 

Vera  y.  Lewis 

Vernon  y.  Inabnit.682»  688»  685» 
Viall  Y.  Geoesse  eta  Ins.  Co ... . 
Vicksbug  eto.  B.  B.  Co.  Y.  Pkt- 

ton 248»250^ 

Vidal  Y.  Girard 

Vinoent  y.  Qennond 

VinoentY.  Huff 

Vining  Y.  Oilbieth 826, 

Visher  Y.  Webster 

Vogelsong  y.  State 

Vose  Y.  uandy 

Vrooman  Y.  Lawyer •• 


786 
851 
582 
810 
174 
349 
170 
618 
170 
170 
308 
164 

170 
258 
849 
216 
848 


818 


619 
828 
212 
836 

325 


544 

847 


Wabash  B.  Co.  y.  Fofshar 270 

Wade  Y.  MoffBtt 825 

Wadham  Y.  Marlowe 500 

Wadaworth  Y.  TiUotson 548 

Waoner  Y.  Bissau 250 

Wakeman  y.  Frioe 875 

Waloott  Y.  Keith 781,  738 

Walden  Y.  Murdock 836 

WalesY.  Ford 258 

Walker  Y.  Birch 735 

Walker  Y.Bolton..... 837 

Walker  Y.Cnin 810 

Walker  Y.  Skipwith 162 

Walker  Y.  Staples 733 

WalkerY.  Watrona 2S2»  253 

Walker  y.  WethereU. .  .666»  657.  660 

Wall  Y.Hill 23%  887 

Wallace  Y.  Baker 562 

Wallace  y.  St.  Looia  els.  B.  B. 

Co 266^  267 

WaUis  Y.  Wallis 175 

Walah  Y.  Qilmor 316 

WalterY.Drew 146 

Walters  Y.  Durant 626 

Waltham  y.  Kemper 421 

Walton  Y.  Waterhoose 870^  872 

Wamaley  Y.  Crook 886 

Wankford  Y.  Wankfbid 187' 

Wanzer  y.  Blanchaid 887 

WardY.  Bpwn • 


CSisB  Giixix 


87 


147 

786 


Keolcnk  cte.  B.  R. 


S16 

463 


WttdT.  MMHilay... 

W«dT.  State 

Waid  T.  fioniMr 7S1 

Wf  T.  Ihiitafto  IfclibO— I  Ooi  421 

Wanv.Gtgr 687 

faring  vTamitlfc 782 

V.  Bmci 

T.  Hiaua.. 

▼.Matiwwi 
Wmxwi  t. 

Co ^ 870 

Waim  ▼•  Layton 665 

WamnT.SBiih 020 

WtfTCBT.Webb 477 

Warwick  y.  BichaidacB 862 

Waahbam  T.  Fond 737 

Waahington  v.  Balk  ate.  R.  R. 

Co 268,264,  286 

WaahxDgton  t.  Gonnd 889 

WadungtOB  loe  CkK  ▼.  WaMar.  828 

Wafannan  y.  Brown 738 

Wafannaiiy.  Hall 260,  739 

WatanT.Moaa 260 

Waftkina  V.  Holman 762 

Watkinaon  y.  Ingleabj 66 

Watnn  ▼.  Bhaaa 687 

Watoon  y.  <>oaa 660 

Wataon  ▼.  Pronriatota  of  liabon 

Bridga 471 

Wattay.  Bnina 401 

Watte  y.  Kiniifly 475 

Watte' AdmV  y.  Kiimagr 477 

Wanl  y.  Kirkmaa 46,    68 

Way  y.  Dayidaon 733 

Waaklyy.BeU 8H  815 

Waayar  y.  BeyaadoKf 857 

Wabb  y.  Falcbira 168,  286 

Webby.  Boae 178 

Wabar  Funutoxe  Co., /»  f« 471 

Webber  y.  Cloaaoo 248^240,  252 

Wabater  y.  Drinkwater 280,  281 

Weakay.  Lowana 862 

Weegy.  Drake 830 

We^andy.  Sidiel 282 

Weloh  y.  Bonia 660 

Welch  y.  Kinnard 684,  686 

Welch  y.  Titteiworth 614,615 

Weld  y.  Game 335 

Welland  Oanal  Go.  y.  Hathaway 

2»7,  238 

Wella  y.  Archer 733 

Wdlay.Beal 248^249,  254 

WeDay.Head 260 

Wellay  fioweU 214,248^255 

Wella  ^   Moore 120 

Weatworth  y.  Oathwatte . .  .772,  773 

Wernwag  y.  Pawling 879 

Weacott  y.  Omm 178 

Weatem  ete.  B.  B.  Co.  y.  Staadly  268 

Weateryal*  ▼.  Ifathaaoa 680 

Weataryelt  y.  Smith 863 

Weatimta  y.  Our 261,264,  258 

WialM  y.  OoolaHi 878 


WetuMia  y.  aiovll 180 

Weynottth  T.  OOa 258 

WhalcB  y.  CMaHM 178 

Whalery.Ohl 547 

Whaatoroft,/af« 188 

Wheaton  y.  Pater 618 

Wheeler  y.  Brie  B.  Go 269 

Wheeler  y.  Gnild 814 

WheelarT.  Newbonld. 786,  787 

Wbeelock  y.  DooUttIa 501 

Whelpdale'b  GaM 187 

Whetaal  y.  Boberte 488 

Whitaker  y.  Somnar. 781*  737 

Whitbeok  y.  Dnboonaato.  K  K, 

Co 960^  984 

White  y.Brooaw 

White  V.  Conoord  B.  IL  Go 

White  y.FrsBoh 

White  y.  Phelpa. 734 

Whitey.Soott 254 

White'aAppeal 661 

White  Monntalae  B.  K  y.  Bay 

StetelnmGo.. 78^738 

Whitefield.  A  jNiKe 668 

Whiteford  y.  Borokmyar. . .  .814^  564 
Whiteford  y.  CommonwaaltiL ...  401 

Whitehead  y.  Aaderaon 774 

Whitehill  y.  WilaoB 392 

Whiting  y.  Barney 288 

Whiting  y.  Bndley 215 

Whitingv.Stete 134 

Whiting  y.  Sullivan 280 

Whitney  y.  TibUto 731 

Whittaker  v.  Charleaton  Qaa  Go.  784 

Whittemore  v.  Coater I  >  i 

Whittter  y.  Chicago  ato.  B.  B 

Co 289,271 

WhitweU  y.  Brigham 73$ 

Wickea  y.  C^mlE. 776 

Wioklow  y.  Lane 231 

Wiggin  y.  Swett 595 

Wigginay.Beetor^BiV. 120 

Wilbiir  y.  Gilmore 278,279 

Wabnry.How 282 

Wilcox  v.  Hawkina 745 

Wilcox  y.  Jackaon 110 

Wiloox  y.  McConnel Ill 

Wilcox  Silyer  Plato  Goby.Gftan.  839 

Wilder  y.  Keeler. 161 

Wilder  v.  Maine  ato.  B^  B^  Go. .  271 

WUder  y.  Wilder 253 

Wilea  V.  Snydam 809 

Wilkea  y.  Ferria 836 

Wilkea  y.  Bogen 660 

WiUunaony.Soiitk 144 

Willct  y.  Willet ZH 

Williama  y.  IKokanoB 432 

WiUiama  y.  Dixon 260 

Williama  V.  Fitoh 233 

Williams  y.  Gray 281 

Williama  y.  Halma 439 

Williama  V.  Jndy 174,863 

Williama  y.  Lsper. 688 

Williama  y.  iMte  ••••••*••-••••  689 


88 


Casbs  Uited. 


WmiaaM  T.  Ififlh.  elo.  &  B*  Co. 

249,262,283 

Willuuna  y.  Heir  AUmbt  eto.  B. 

KCo 282.269 

Williams  T.  Ptal 163 

WilliMM  V.  StMT 178 

WilUams  V.Wert 463 
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Hendebsok,  Ex'r,  bto.,  t;.  Ilblbt,  ITsb  of  Wood- 
lief  ET  AL. 

WmnsB  HAT  Bbibibh  Mbmo&t  by  resort  to  a  memonuidiim. 

PkKniiBB  sr  BacsoDTOB  to  Pat  a  Barbed  Claim  doet  not  tain  the  daim  oat 
of  the  operatioii  of  the  statate  of  limitatioiia. 

OoMPOTATiON  OF  Tntt.— Oat  oi  the  time  neoeiMzy  to  eoostitiite  a  bar  un- 
der the  atatote  of  limitatioiia  most  be  deducted  the  time  withfan  wfaioh 
the  statate  forbids  suits  against  ezecators,  to  wit,  nine  months. 

PuoniTAnoH  OF  A  Claim  to  Exjkhjtob  within  Siztxen  Mouths,  is  soiB- 
cient  to  take  the  case  ont  of  the  special  statate  of  limitations. 

PaMMtiTiTfftff  OF  Olaim  Nbbd  mot  bb  ur  Airr  PABnouLAB  FoBM,  bat  cnly 
ao  as  to  gm  notice  of  its  dhancter  and  amoont,  and  sDable  the  ezecator 
to  provide  for  its  payments 

AflBUiosrr  upon  two  notee.  John  Henderson  was  the  ezeon- 
tor  of  Valentine  0.  Bay,  deceased.  In  March,  1848,  Haley,  for 
the  use  of  DaviTier  Woodlief  &  Co.,  sued  Henderson,  as  stioh 
executor,  on  two  notes,  both  dated  October  10»  1883,  one  doe 
Febmaiy  1, 1886,  and  the  other  January  1, 1885.  Defendant 
pleaded:  1.  HdnaminqmU.  2.  Statate  of  limitations  of  six  years. 
8.  That  the  claim  was  not  presented  in  eighteen  months  after 
the  qualification  of  the  ezecator.  The  jury  found  for  the  plaint- 
iff, a&d  the  delendaat  appealed.  Other  fftcts  are  atikted  in  Oie 
opinioB. 

A.  BurvMt  for  the  plaintiff  in  error. 
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John  if.  OkitUm,  SmedeSt  and  MarshaUt  tor  the  defendant  in 
error. 

By  Court,  Shabxxt,  0.  J.  This  action  was  faronght  by  de- 
fendant in  error  to  recoTer  a  balance  alleged  to  be  dne  on  two 
promissory  notee  which  had  been  giyen  by  Bay,  the  plaintifTB 
testator,  to  B.  H.  Bnckner.  The  executor  pleaded  the  limita- 
tions of  six  years;  and  also  that  the  claim  was  barred  becaoae  it 
had  not  been  presented  within  eighteen  months  after  publica- 
tion of  notice  by  the  executor.  From  the  date  of  the  notee  it 
was  CTident  the  statute  had  created  a  bar;  but  the  plaintiff 
sought  to  aToid  it  by  relying  on  the  promises  of  payment  made 
by  the  executor  within  six  years  next  before  the  commencement 
of  the  action;  and  the  effect  of  such  a  promise  by  an  executor 
constitutes  the  main  question  in  the  case.  There  were  other 
questions  raised  during  the  progress  of  the  trial,  which  may  be 
passed  with  but  a  few  remarks.  The  answers  of  the  witness 
Lacoste,  which  were  objected  to,  seem  to  be  entirely  free  from 
just  cause  of  exception.  They  fall  within  the  rule  that  a  writ- 
ten memorandum  may  be  resorted  to  for  the  purpose  of  refresh- 
ing the  memory.  The  witness  spoke  of  the  fact  as  a  matter 
within  his  recollection.  The  letter-book  was  resorted  to  for 
the  purpose  of  enabling  him  to  fix  the  time  of  Henderson's 
promise.  The  matters  of  evidence  offered  by  defendant  and 
rejected,  were  properly  rejected. 

As  a  promise  to  pay  had  been  made  by  Henderson,  and  was 
fully  established  by  the  proof,  the  plaintiff^s  counsel  requested 
the  court  to  charge  the  jury:  1.  That  if,  after  Bay's  deaths  the 
executor  acknowledged  the  debt  claimed  in  the  declaration,  and 
promised  to  pay  the  same,  such  promise  was  suflicient  to  take 
the  case  out  of  the  statute  of  limitations  (six  years),  so  as  to 
entitle  the  plaintiff  to  recover  in  this  action.  2.  That  out  of  the 
time  necessary  to  constitute  the  bar  prescribed  by  the  general 
statute  of  limitations  must  be  deducted  the  time  within  which 
the  statute  forbids  suits  against  executors  (nine  months).  8. 
That  if  the  claim  was  presented  to  the  executor  within  eighteen 
months  after  publication  of  notice,  from  which  must  be  de- 
ducted the  sixty  days  required  by  law  for  continuing  such  pub- 
lication, it  was  sufficient  to  take  the  case  out  of  the  special 
statute  of  limitations  (eighteen  months).  4.  That  such  pre- 
sentation need  not  be  in  any  particular  form,  but  only  sufficient 
to  give  such  notice  to  the  executor  of  the  existence  of  the  claim, 
its  character  and  amount,  as  would  enable  him,  with  reasonable 
certainty,  to  provide  for  its  payment  or  securiiy .    The  foregoing 
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cfaaigeB  were  giTen,  and  present  the  qaeBtionB  of  law  to  "be  oon- 
oideied* 

The  point  xaieed  is,  does  the  promise  of  payment  made  by  an 
eiecator  take  the  case  out  of  the  opeiation  of  the  statute  of 
Hmitationsf  Courts  of  high  reepeotability  seem  to  haye  held 
difBBrent  opinions  on  this  question.  We  must,  therefore,  com- 
pare their  respectiye  daims  to  merit  as  authority.  Expressions 
of  opinion  in  the  affirmatiTe  of  the  question  ha^e  been  thrown 
out  in  cases  where  the  point  was  not  presented,  and  conse- 
quently where  no  expression  of  opinion  was  called  for.  In  other 
oases  it  seems  to  have  been  taken  for  granted  that  a  promise  hj 
an  executor  or  administrator  was  the  same  in  effect  as  a  promise 
by  the  original  debtor,  without  any  examination  of  the  question. 
The  cases  in  Uassachusetts  are  referred  to  with  great  confidence 
as  dedsiTe  of  the  question.  In  Emenon  t.  Thompson^  16  Mass. 
429,  the  court  said:  **  We  consider  it  well  settled  that  such  a 
promise  by  an  executor  or  administrator  aToids  this  bar.  He 
may  CTcn  omit  or  refuse  to  plead  this  statute,  when  there  has 
not  been  a  new  promise,  if  the  debt  is  justly  due."  It  was  on 
the  authority  of  Baxter  t.  Pennimant  8  Id.  183,  that  the  ques- 
tion was  regarded  as  being  so  well  settled.  But  in  truth  no 
such  question  was  raised  in  Baxter  y.  Penniman,  The  action 
was  astumpsii  by  an  administrator  against  the  original  debtor, 
who  pleaded  the  statute  of  limitations.  To  aToid  the  plea,  the 
plaintiff  introduced  proof  of  a  new  promise  by  the  debtor. 
The  question,  therefore,  was,  whether  a  promise  to  an  executor 
or  administrator  was  sufficient,  and  not  whether  a  promise  liy 
an  executor  or  administrator  would  haye  that  effect.  The  dis- 
tinction is  Teiy  apparent,  but  it  was  not  noticed  by  the  court  in 
Emer9(m  t.  Thompson,  or  in  Baxter  t.  Penmmanf  in  which  the 
court  said:  "When  the  parties  are  living,  an  adnussion  of  a 
promise  or  contract,  as  undischarged  within  six  years  before 
action  brought,  takes  it  out  of  the  statute  of  limitations.  For 
the  same  reason,  such  an  admission  made  by  or  to  an  executor 
or  administrator  after  the  six  years,  ought  to  be  considered  as 
baring  the  same  effect.''  The  effect  of  an  admission  by  an  ex- 
ecutor or  administrator  was  not  the  question  before  the  court; 
its  remark  was,  therefore,  but  an  obiter  dictum.  Still  this  re- 
mark was  afterwards  considered  as  baring  settled  the  question. 

In  Johneon  y.  Beardstee^a  Heirs  and  Devisees,  16  Johns.  8,  the 
effect  of  a  promise  by  an  executor  or  administrator  was  not  con- 
sidered. The  defendants  were  sued  as  heirs  and  derisees.  Two 
of  them,  it  is  true,  were  also  executors;  but  it  was  as  joint  debt* 
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om  iiirt  the  «ffaet  of  fbeir  promifla  was  oonaderad.  In  Ham^ 
mofi  T.  HwMeifs  BSafr^  4  Cow.  498,  the  question  was  not  as  to 
iha  eflfeet  of  a  pxomise  by  an  ezeentor  in  ayoiding  the  statate  of 
limitations;  the  statate  was  not  pleaded,  nor  was  soch  a  ques- 
tion xaised.  **  The  question  is  (said  the  court),  whether  an  ad- 
mission by  one  of  the  ezecntoxs,  that  a  certain  sum  was  due 
from  the  testator  to  the  plaintifi,  is  sufficient  evidence  to  author- 
ise a  Tcrdict  against  all  the  executors.  It  would  undoubtedly 
be  sufficient  to  take  the  case  out  of  the  statute  of  limitations.'' 
By  the  statement  of  the  question,  the  court  showed  condusiTely 
that  this  broad  declaration  was  an  (Mier  didum,  and  it  is  quite 
as  erident  that  it  was  thrown  out  without  conidderation.  It 
would  have  been  quite  enough  if  the  court  had  said  what  the 
eflfect  of  the  promise  was  in  the  case  before  it,  without  giving  an 
opinion  on  its  effect  in  a  case  not  before  it.  This  is  therefore 
not  a  decision  on  the  point.  The  case  of  Mooen  t.  Whiie^  6 
Johns.  Gh.  860,  is  yery  far  from  establishing  the  position  for 
which  it  has  been  cited.  On  the  contrary,  it  goes  far  to  proye 
the  reyerse.  It  holds  that  the  promise  of  an  executor  will  not 
ayoid  the  statute  as  against  the  real  estate  in  the  hands  of  the 
heir;  and  yet  if  an  executor  or  administrator  can  reviye  a  barred 
debt,  he  thereby  binds  both  personal  and  real  estate,  for  both 
are  liable  for  the  satisfaction  of  judgments  against  the  estate. 
Ohancellor  Kent  only  considered  the  effect  of  such  a  promise,  in 
its  application  to  the  case  before  him;  but  his  reasoning  will 
hold  as  well  in  regard  to  personally  as  really.  Creditors  and 
heirs  are  entitled  to  both;  and  both  are  reached  through  the  ex- 
ecutor or  administrator. 

No  case,  then,  has  been  cited,  which  is  entitled  to  be  consid- 
ered a  decision  on  the  point,  in  which  a  promise  by  an  executor 
or  administrator  has  been  held  sufficient  to  ayoid  the  statute  of 
limitations.  Let  us  see  whether  the  question  has  not  been  de- 
cided the  other  way.  The  case  of  Thompson  y.  Peter  and  JcknM, 
Adm'rSf  12  Wheat.  565,  was  an  action  on  an  account  barrod  hj 
ttie  statute  in  the  life-time  of  the  intestate.  To  ayoid  the  plea 
of  the  statute,  the  promises  of  the  administvators  were  relied 
on.  The  promise  was  not  sufficiently  established.  But  we  infer 
that  it  would  haye  been  unavailing,  if  it  had  been  proyed.  '*  Bui 
(said  Chief  Justice  Marshall)  this  is  not  a  suit  against  tiie  orig- 
inal  debtor.  It  is  brought  against  his  repreeentatiye,  who  may 
haye  no  personal  knowledge  of  the  transaction.  Dedaratiuna 
against  him  haye  never  been  held  to  take  the  promise  of  a  tes- 
tator or  intestate  out  of  the  act.    Indeed  the  contrary  has  been 
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held."  Tb»  predfle  point  arose  in  Che  case  at  Peck  t.  ^ofo- 
ford^  7  C!onn.  172  [18  Am.  Deo.  92],  in  which  it  was  elaborately 
diseasaed  and  considered  by  the  court,  and  the  authorities,  both 
Bnglisb  and  American,  were  reyiewed.  After  a  jnst  course  of 
reasoning,  the  condusion  was,  that  the  statute  of  limitations  is 
not  aroided  by  the  subsequent  promise  of  the  executor  or  ad- 
ministrator. The  same  question  came  before  the  supreme  court 
cf  PennsylTania,  in  a  late  case,  FHlz  t.  Thomas^  1  Whart.  66 
[29  Am.  Dec.  89],  in  which  the  former  cases  on  the  subject,  in 
that  state,  were  orerruled,  and,  after  a  yery  full  inyestigation,  it 
was  determined  that  the  subsequent  promise  of  an  administrator 
does  not  pieclude  him  from  interposing  the  statute  of  limita- 
tions. The  same  principle  is  recognized  in  (7y>te  ▼•  Alexander, 
9  Brer.  658,  where  it  was  held  that  an  admimstrator  can  not 
bind  the  estate  by  acknowledging  the  justice  of  the  debt 

These  cases  seem  to  accord  with  principle,  and  are  deemed 
eondusiye.  An  xecutor  or  administrator  can  only  discharge 
existing  legal  obli^  ^tions  against  the  estate.  He  is  the  trustee 
or  agent  appointed  by  law,  for  the  benefit  and  protection  of 
creditors  and  distributees,  who  stand  upon  their  strict  legal 
rigbts,  whidi  can  not  be  prejudiced  by  the  yoluntaiy  and  unau- 
fliorized  acts  of  the  administrator.  His  duty  is  prescribed  by 
law,  and  that  is  the  limit  of  his  power.  The  law  determines 
the  extent  of  the  estate's  liability,  and  he  can  not  enlarge  it. 
He  can  make  no  contract,  except  such  as  may  be  necessary  in 
the  course  of  his  administration.  If  he  can  make  no  new  con- 
tract,  how  is  he  ti  make  an  admission  which  shall  operate  to 
reyiye  an  obligation  which  is  extinct  f  To  admit  that  he  has 
such  power  would  be  to  place  the  estate  entirely  at  his  arbitrary 
discretion.  Old  debts  might  be  reyiyed  without  limit,  and  the 
whole  estate  swept  away  in  their  liquidation.  It  is  no  answer  to 
to  say  that  the  deceased  might  haye  done  this.  The  law  makes 
the  administrator  the  agent  to  do  what  the  deceased  was  bound 
to  do  in  reference  to  his  debts;  but  it  does  not  clothe  him  yrith 
the  discretion  which  the  deceased  had  a  right  to  exercise.  In 
some  of  the  cases  it  is  said  the  executor  or  administrator  may  or 
may  not  plead  the  statute  of  limitations.  This  doctrine  seems 
to  militate  against  the  yiew  we  haye  taken.  When  such  a  ques- 
tion arises,  it  may  be  found  worthy  of  a  reconsideration,  and 
we  only  glance  at  it  to  leaye  it  open. 

In  regard  to  claims  barred  at  the  time  of  the  death  of  the 
«rigiTTsJ  debtor,  we  can  haye  no  hesitancj  in  holding,  both  on 
reason  and  authoriiy,  that  they  are  not  reyiyed  1^  the  subse- 
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quant  pxomise  of  tbe  exeoaior  or  administxator,  ftwrnming  thai 
nothing  more  than  ordinaiy  powers  are  conferred  hj  the  will, 
in  the  case  of  an  executor.  Is  the  same  mle  to  prevail  where 
the  bar  was  not  complete,  or  where  the  statute  had  not  com- 
menced running  at  the  death  of  the  debtor?  There  may  seem 
to  be  some  reason  for  a  distinction.  It  can  not  be  made,  how- 
ever, without  putting  a  new  clog  on  the  statute,  the  utility  of 
which  has  been  greatly  lessened,  and  litigation  thereby  in- 
creased, by  engrafting  on  it,  by  construction,  an  exception 
which  is  at  war  with  its  letter  as  well  as  its  spirit.  The  safest 
rule  seems  to  be  to  hold,  that  no  promise  by  a  a  executor  or  ad- 
ministrator will  take  a  case  out  of  the  statute.  Whether  an  in- 
dividual liability  may  or  may  not  arise  in  certain  cases,  where 
promises  have  been  made,  is  another  question.  The  charge  of 
the  court,  therefore,  on  the  first  point,  vras  wrong. 

As  regards  the  other  charges,  they  are  sustained  by  previous 
decisions:  DoweU  v.  Webber,  2  Smed.  &  M.  452;  JbboU  v.  Jfe- 
Elroy,  10  Id.  100;  SmUh  v.  Smith,  3  How.  (Miss.)  216;  Judge  of 
Probate  v.  HairsUm,  4  Id.  242. 

Judgment  reversed  and  cause  remanded. 


Thb  principal  0A8B  18  oiTBD  to  the  poiiit  that  an  express  promise  by  an 
executor  or  administrator  to  pay  a  debt  barred  by  the  statate  will  not  have 
the  effect  to  revive  it  against  the  estate  of  the  deoessed,  in  Sanden  v.  Rei^ 
ifMon,  ^  Miss.  391;  Wavl  v.  Kirkman,  25  Id.  620. 

WiTKirss  MAT  Use  Memoranda  to  refresh  his  memory:  HuUaday  v.  Mank^ 
20  Am.  Dec  678;  Nicholson  v.  WUhen,  13  Id«  739;  Paargwd  v.  Chdetj  25  Id. 
202;  niardan  v.  DavM,  29  Id.  442;  Pearson  v.  WigJUman^  12  Id.  636,  and  note 
to  dnion  Bank  v.  Knapp,  15  Id.  194. 

Acknowledgment  bt  Exeoctor  of  debt  barred  by  the  statate  of  limita- 
tions: See  Clark  v.  Clark,  35  Am.  Deo.  676;  Peck  v.  Bedford,  18  Id.  92,  and 
Briggs  ▼.  SUurke,  12  Id.  659,  and  note,  where  the  subject  is  discussed. 
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[11  SmiiBi  Ann  Marshall,  87.] 

General  Oovenant  of  Warranty  is  not  Broken  by  a  forable  eviotioa;  it 
mast  be  a  Uwful  eviction. 

Lessor  Covsnantino  for  Quiet  Enjoyment  is  only  liable  for  snch  evio- 
tions  as  are  caused  by  his  own  act,  directly  or  indirectly. 

Pleading — EvicnoN — Agency. — The  allegation  that  plaintifb  were  evicted 
by  an  sssemblage  of  men,  **  moved  by  exasperation  and  excitement 
by  them  entertained  towards  the  defendants,"  is  insnfficient  in  an  action 
for  a  breach  of  coyenant  for  qniet  enjoyment.  The  agency  of  defendants 
in  the  riot  mast  be  alleged. 
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PtiA  THAT  Mob  BviurxD  PLAmnnr  wnHour  BBmnusT^s  KitowlixioBv 
will,  or  ooDBent,  is,  if  troe,  a  Boffioient  bar  to  an  action  on  a  oovenant  hf 
kmar  tor  qoiet  enjojOMnt,  where  leasees  have  been  evicted  by  a  mob. 

Ebbob  from  the  AdamB  county  ciicuit  oonrt.    The  facts  are 
raffidently  stated  in  the  opinion. 

J.  Winehaierf  for  the  phdntiff  in  error. 

Sanders  and  Haggm^  for  the  defendant  in  error. 

By  Court,  Shabxet,  0.  J.  The  defendant  in  error  taronght  an 
action  of  corenant  on  a  coTenant  contained  in  a  lease,  in  these 
words:  "And  the  said  lessors  warrant  and  i^gree  to,  and  with, 
tbe  said  lessees,  that  thej,  paying  the  said  rent  aboTe  hereby 
reserred,  and  performing  all  the  coYenants  and  conditions  herein 
contained  on  their  part  to  be  observed,  shall  and  may  lawfully, 
quietly,  and  peaceably  hold,  occupy,  and  enjoy  the  herel^  de- 
nused  premises,  and  cTery  part  thereof,  for  and  during  the 
whole  time  for  which  the  same  are  demised,  free  from  all  eric- 
tion,  interruption,  and  molestation  to  him,  the  said  Dominico 
Aiighi,  from  or  by  aoy  person.''  It  seems  from  the  pleadings 
that  the  injury  complained  of,  resulted  from  a  mob.  A  general 
covenant  of  warranty  is  not  broken  by  a  forcible  eviction;  it 
must  be  a  lawful  eviction.  This  rule  is  sometimes  said  to  apply 
also  in  coTenants  for  quiet  enjoyment.  It  certainly  does  apply 
in  all  cases  of  eviction  or  disturbance  by  a  stranger.  In  some 
cases,  however,  it  is  said,  a  covenant  for  quiet  enjoyment  is 
broken  by  the  forcible  entry  or  disturbance  of  the  grantor  or 
lessor,  and  this  was  probably  the  view  taken  of  this  case,  when, 
on  a  former  occasion,  the  declaration  was  held  io  be  sufficient. 
But  a  forcible  and  unlawful  eviction  by  strangers,  is  not  a 
ground  for  an  action  on  a  covenant  for  quiet  enjoyment.  If  the 
lessor  is  to  be  made  liable,  the  eviction  must  be  by  his  act: 
Dudley  v.  FoUiM,  8  T.  B.  583;  Oreenby  v.  WUcocka,  2  Johns.  1 
[3  Am.  Dec.  379];  Wottanv.  Hde,  2  Saund.  181,  note  10;  DuvaU 
V.  Craig,  2  Wheat.  45,  note  e.  It  will  not  do  that  strangers 
were  induced  to  do  the  act  by  feelings  of  animosity  or  revenge 
against  the  lessor.  The  lessor  must  do  the  act,  or  excite  others 
to  it,  not  indirectly,  but  directly.  He  must  be  the  agent,  who 
acts  with  a  view  to  that  particular  result.  This  is  the  nec- 
essary consequence  of  the  principles  stated  in  the  authorities  in 
regard  to  covenants  for  quiet  enjoyment,  and  the  covenant  in  this 
case  is  nothing  more.  The  language  employed  in  the  covenant 
in  DtuBey  t.  FoUioU,  was  even  broader  than  it  is  in  this  case, 
and  yet  it  was  held  only  to  be  a  covenant  for  quiet  enjoyment. 
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Let  OS  (li«n  nuJce  an  applioation  of  these  prindplee  to  the 
pleadings  in  this  case.  The  deohkration  requires  no  special 
comment,  as  it  has  been  sustained.  It  is,  howeyer,  necessaiy  to 
notice  it  so  far  as  to  draw  the  distinction  between  the  good  and 
the  bad  allegations.  It  alleges  the  injuries  to  haye  been  done 
by  an  assemblage  of  men,  '*  moved  hj  exasperation  and  excite- 
ment by  them  entertained  towards  the  defendants."  In  this  re- 
spect it  is  insufficient,  as  an  injury  resulting  from  such  a  motire, 
entertained  by  a  mob,  is  not  a  breach  of  the  corenant.  But  the 
allegation,  that  the  mob  was  moved  to  do  the  act  by  the  defend- 
ants, may  be  sufficient. 

The  plea  ayers,  that  the  assemblage  was  composed  of  persons 
unknown  to  defendants,  and  without  their  consent,  knowledge, 
or  priTify,  and  against  their  will,  did  the  act.  This  was  a  full 
denial  of  the  agency  of  the  defendants.  The  important  inquiry 
was,  did  the  defendants  do  the  act,  either  directiy  or  hj  pro- 
curement?  It  is  not  sufficient  that  the  mob  was  actuated  bj 
feelings  of  malice  or  rerenge  against  the  defendants*  The  only 
sufficient  allegation  presented  in  the  declaration  was,  that  the 
act  was  moTcd  by  the  defendants,  and  therefore  their  act,  and 
this  plea  answers  it.  On  this  view  of  the  pleadings,  the  plea 
should  haye  concluded  to  the  contrary,  because  it  was  a  denial 
of  the  important  matter  alleged  in  the  dedaiation,  to  wit,  the 
agency  of  the  defendants  in  the  riot,  and  presented  the  nega- 
tive of  the  only  question  to  be  tried.  The  replication,  so  &r  as 
it  reasserts  that  the  trespass  and  eviction  was  the  act  of  the  de- 
fendants, might  have  been  well  enough  as  an  answer  to  the  plea. 
But  it  does  more;  it  alleges  that  the  assemblage  of  persons  were 
moved  to  the  commission  of  the  act  *'  by  exasperation  and  ex- 
citement by  them  then  entertained  towards  the  said  defendants, 
for  and  on  account  of  the  acts  and  conduct  of  the  said  defend- 
ants, before  that  time,  to  wit,  on  the  twenty-sixth  of  July,  ▲.  d. 
1889,  at  the  ciiy  of  Natchec  and  county  aforesaid,  in  dispossess- 
ing of  divers  persons,  to  wit,  John  Brus,  Francis  Randolph, 
and  others,  of  certain  lots,  houses,  and  tenements,  by  them  oc- 
cupied and  possessed,  under  persons  holding  under  said  de- 
fendants,*' etc.  We  have  already  said  the  defendants  were  not 
liable  for  the  acts  of  strangers^'resulting  from  such  causes,  and 
of  course  they  could  not  take  issue  on  this  replication.  The 
demurrer  to  it  was,  therefore,  improperly  overruled.  This  view 
of  the  case  renders  it  unnecessary  that  we  should  notice  the 
subsequent  pleadings. 

Judgment  reversed  and  cause  remanded. 
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CoYEg jksn  DOR  Qunr  Enjotmxht  in  a  leaae  Is  brokin,  where  enfery  la  pre- 
Tsnted  by  poeeeerioai  of  another  party  under  a  paramount  title;  but  it  ia  not 
bn^en  if  the  poeaeadon  is  withheld  by  a  wrong-doer;  and  the  leasor  la  not 
Kabfo  for  acta  of  atrangera  to  the  title,  thongfa  hia  leaae  contain  a  oova- 
aaat  for  quiet  eojoyment:  OardMer  r,  KttdUu  and  MeOartky,  88  Am.  Deo. 
W,  and  note  880. 


Gbiblesb  t;.  GabiiAio). 

(11  SmDii  Asn  Mjumhat.t^  IM.] 

OBHMDJUuanoBra  vbom  Ciawn  to  Attobnbt  abb  FRiviLaawo,  and  tha 
attomey  can  not  teatify  to  them  if  objection  ia  made,  eyen  though  ho 
reoeiYed  no  retainer  in  the  oaae. 

Oabland  obtained  judgment  against  B.  Grialer,  and  had  exe- 
cution levied  upon  two  negroes.  S.  Crisler  claimed  them,  and 
in  trying  title  to  them,  offered  in  evidence  a  mortgage  made  by 
B.  Crisler  on  them  and  other  property.  Gkurland  then  called 
Trimble,  a  practicing  attomey,  who  testified  that  B.  Orisler,  a 
short  time  prior  to  the  execution  of  the  mortgage,  had  called  on 
him  and  asked  him  to  draw  an  instrument  conveying  his  prop- 
erty to  S.  Crisler,  remarking  that  if  his  property  were  not  so 
secured.  Garland  would  ruin  him.  Witness  declined  to  draw 
the  instrument.  Counsel  objected  to  this  testimony,  but  the 
court  overruled  the  objection.  The  juiy  found  in  favor  of  the 
plaintiff  in  the  execution,  and  that  the  claim  of  S.  Crisler  was 
interposed  for  fraudulent  purposes,  and  Crisler  prosecuted  this 
writ  of  error. 

A.  B,  Johnston,  for  the  defendant  in  error. 

John  SheUon,  contra. 

By  Court,  Clatton,  J.  This  case  turns  upon  the  legality  of 
the  admission  of  certain  testimony  upon  the  trial.  James  Trim- 
ble, a  witness,  stated  that  he  had  been  called  on,  in  his  profes- 
sional character  of  attomey,  by  Blanton  Crisler,  to  draw  a  con- 
veyance of  his  property  to  Simeon  Crisler,  who,  at  the  same 
time,  made  communications  to  him,  in  regard  to  the  object  of 
the  conveyance,  but  that  he  declined  the  proffered  employment 
as  a  conveyancer.  The  court  permitted  the  witness  to  state 
what  these  communications  were,  in  order  to  establish  fraud  in 
the  transaction.  It  is  conceded  that  if  Trimble  had  accepted 
the  retainer,  his  testimony  ought  to  have  been  excluded,  but  as 
he  did  not  do  so,  it  is  insisted  it  was  properly  received.  Com- 
munications from  clients  to  attorneys  are  privileged  on  grounds 

Am.  Dbo.  Voi*.  XUX— 4 


50  Crisleb  u  Oakland.  [Miaa 

of  publio  poliaj,  with  a  tIow  to  the  safe  and  pute  administration 
of  juBtioe.  The  protection  is  not  qualified  hj  any  reference  to 
proceedings  pending  or  in  contemplation;  and  it  extends  to  a 
conTeyancer,  who  is  consulted  to  draw  deeds:  1  Ghreenl.  Er. 
284;  Greenough  t.  ChuheU,  1  My.  k  K.  104;  S.  0;,  6  Eng.  Ch. 
Con.  518. 

Di£Sciilties  haye  sometimes  arisen  in  the  application  of  the 
rule,  though  the  role  itself  is  Teiy  clear.  It  is  not  always  easy 
to  determine  at  what  time  the  protection  shall  be  said  to  have 
attached.  Li  Cromaok  t.  HetUhcate^  2  Brod.  &  B.  4,  application 
was  made  to  an  attorney  to  draw  an  assignment,  which  was 
afterwards  impeached  for  fraud.  The  attorney  refused  to  draw 
it.  It  was  afterwards  attempted  to  prore  the  fact  of  fraud  by 
him,  but  the  evidence  was  rejected,  on  the  ground  that  it  was  a 
confidential  communication.  The  court  of  common  pleas  held 
the  rejection  to  be  proper.  Dallas,  C.  J.,  says:  "Here  is  a 
client  who  goes  to  give  instructions  touching  a  deed,  and  the 
communication  must  be  deemed  confidential,  as  between  attor- 
ney and  client,  though  the  attorney  happens  to  refuse  the  em- 
ployment:" 6  Eng.  Com.  L.  1  [miscited].  Again,  at  nisi  prins, 
in  the  case  of  Doe  dem.  SheUard  t.  Hdrria,  5  Car.  &  P.  592;  S. 
C,  24  Eng.  Com.  L.  468,  Parke,  J.,  says:  "I  am  of  opinion 
that  the  privilege  applies  to  all  cases,  where  the  client  applies  to 
the  attorney  in  a  professional  capacity;  and  an  application  to 
draw  a  deed  is,  I  think,  of  that  description." 

These  cases  state  the  rule  very  explicitiy,  but  there  are  others 
which  hold  a  different  doctrine,  and  there  is  a  great  want  of  har- 
mony both  in  the  English  and  American  decisions :  2  Ph.  Ev.  278, 
notes.  In  the  case  of  Wilson  v.  BastaUj  4  T.  B.  753,  in  which 
an  attorney  was  compelled  to  testify,  Buller,  J.,  said,  ''  the  wit- 
ness neither  was  nor  could  have  been  attorney;  because  he  was 
at  that  time  acting  as  under-sheriff.  He  was  consulted  as  a  con- 
fidential person,  and  because  he  was  more  conversant  with  busi- 
ness than  persons  not  attorneys,  but  he  declined  to  be  employed. " 
In  GvUs  V.  Pickering  J 1  Yent.  197,  the  testimony  was  admitted, 
because  the  communication  was  made  before  tiie  attorney  was 
addressed  in  his  professional  character:  1  Ph.  Ev.  145,  146. 
Greenleaf  and  Story  both  say  in  general  terms,  following  Lord 
Brougham  in  Oreenough  v.  Chukell^  1  My.  k  E.  104;  S.  C,  6 
Eng.  Con.  Ch.  518,  that  the  communication  is  not  privileged^ 
where  it  was  made  before  the  attorney  was  employed  as  such:  1 
Gxeenl.  Ev.  291;  Story's  Eq.  PL  578.  But  the  privilege  is 
founded  upon  a  great  public  poliqr.    It  is  adopted  out  of  regard 
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io  the  interests  of  jasHoe,  and  from  the  neoesdiy  of  free  and  un- 
netnined  interooorBe  between  oonneel  and  client.  It  is  better, 
in  oat  judgment,  to  adhere  to  the  rule,  in  a  broad  and  liberal 
■enae,  than  to  weaken  ite  force  by  exceptions.  Matters  which 
eome  to  the  knowlege  of  the  attorney,  or  which  are  committed 
io  him  in  his  professional  capacity  alone,  ought  not  to  haye  the 
leal  of  secrecy  removed,  because  he  may  not  agree  to  undertake 
the  cause.  It  may  often  happen  that  the  attorney  does  not  de- 
dine  the  case,  until  its  weakness  has  been  unfolded  to  him. 

We  think  the  testimony  was  improperly  admitted,  and  there- 
fore rererae  the  judgment,  and  award  a  new  trial. 

Judgment  reversed. 

GoiiFiDKMTiAL  CoMMUincAXioKS  TO  Attobhstb  are  priTileged,  niilen  tha 
dicnt  waives  the  priTilege:  Oovene^  v.  TcMnakiU,  87  Am.  Deo.  287,  and  note 
M;  BeUtkoover  ▼.  BUuiuioek,  27  Id.  884,  where  prior  oaaee  are  ooUeeted;  Hal. 
IMV.  A>(mMm»  25  Id.  420;  OveTyM^^'nV*  ▼•  ^^tyer  e<  aj.,  42  Id.  117. 


Dennis  v.  EEeaxh  et  al. 


Ill  SMBDIi  AMD  MiMWiTj.,  906.] 

TmLUSTABY  SuBBsmsB  or  P06SB88IOV  withoat  an  effort  to  w»^»«*^»^  it»  will 

not  he  conatmed  into  an  eviction. 
Tnmoii  MAT  MAiNTAiir  Action  aoahtst  Vnmxs  on  a  note  for  the  par- 

chaie  money,  thongh  the.  latter  yielded  poaseenon  to  a  puchaaer  at  a 

■heiiff'a  sale  under  a  judgment  against  the  vendor,  older  than  the  deed  of 

the  vendee,  nnleas  actual  eviction  ia  ahown. 
TavB  Bboobd  of  the  Coubt  in  Law  is  the  minutea  openly  read  each  day, 

and  corrected  and  signed  by  the  oonrt. 

Assnxpsrr.  Dennis  gave  Heath  a  deed  with  general  warranij 
to  a  certain  piece  of  land,  for  which  Heath  gaye  his  note.  A 
year  before  this  deed  and  note  were  made  a  judgment  had  been 
had  against  Dennis,  execution  issued,  and  forthcoming  bond 
taiken  and  forfeited,  and  a  few  months  after  the  deed  to  Heath 
was  executed  the  same  property  therein  conyeyed  was  levied 
upon  and  sold  by  the  sheriff  to  Joel  Perkins.  Heath  consider- 
ing the  purchaser's  title  better  than  his  own  surrendered  posses- 
sion without  suit.  Dennis  sued  Heath  on  the  note,  and  Heath 
set  up  these  facts,  and  alleged  an  eviction  from  the  land  as  a 
defense. 


Jamn  H,  Mntwry,  for  the  plaintiff  in  error. 

E.  T.  EUeU^  for  the  defendants  in  error. 

By  Court,  0l4Itoh,  J.    This  case  grovro  out  of  the 
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izansaotion  which  gaye  rise  to  Heaih  v.  Newman,  11  Smed.  k  M. 
201.  The  principal  defense  between  them  is,  tiiat  in  this  case 
there  is  an  alleged  CTiction,  or  something  which  it  is  contended 
is  its  equiTalent.  The  act  for  which  that  effect  is  claimed,  is 
that  of  Joel  Perkins,  who  states  in  his  testimony  that  he  was  the 
tenant  of  Dennis  at  the  time  he  sold  to  Samnd  Heath,  that  he 
attorned  to  Adolph  Heath,  and  gave  his  note  to  him  for  the 
rent.  That  Adolph  was  the  father  of  Samuel  Heath;  that  he 
knew  the  land  had  been  bought  by  one  of  the  Heath  family, 
and  gave  his  note  without  knowing  whether  it  was  the  father 
or  son  who  had  purchased.  That  the  witness  had  bought  the 
land  at  the  sheriff's  sale,  and  that  after  his  purchase,  Adolph 
Heath  gave  up  the  note  to  him,  and  he  has  since  held  the  land 
as  bis  own.  He  had  married  the  daughter  of  Adolph  Heath, 
and  bought  the  land  for  three  hundred  and  twenly-five  dollars. 

In  our  view  this  falls  short  of  eviction  in  law.  There  has 
been  no  action  of  ejectment,  no  judgment,  no  turning  out  of 
possession,  nothing  but  a  voluntaiy  surrender  of  possession, 
and  yielding  of  the  right  without  an  effort  to  maintain  it.  In 
general,  a  judgment  in  ejectment,  unless  followed  by  actual 
eviction,  does  not  constitute  a  breach  of  the  covenant  of  war- 
ranty. The  eviction,  or  the  turning  out  of  possession,  is  caused 
by  entry  under  the  judgment,  either  with  or  without  execution: 
Ferrisa  v.  ffarshea,  1  Mart.  &  T.  55  [17  Am.  Dec.  782].  The 
judgment  does  not  destroy  the  seisin  of  the  defendant:  Sedg^ 
wick  V.  Hollenbackf  7  Johns.  376.  If  at  the  time  of  the  sale 
there  be  a  paramount  titie,  and  an  adverse  possession  under  it, 
the  holding  out  of  the  purchaser  is  equivalent  to  eviction :  IhivaU 
V.  Craig,  2  Wheat.  45;  Bandalph  v.  Jfeeibs,  1  Mart.  &  Y.  62. 
But  this  case  is  not  vnthin  this  principle.  This  record  shows 
that  Dennis  sold  to  Heath,  and  put  him  in  possession  under  a 
deed  with  covenants  of  general  warranty,  and  that  Heath  volun- 
tarily surrendered  that  possession  to  another,  likewise  claiming 
titie  under  Dennis,  by  a  subsequent  purchase  under  a  prior  in- 
cumbrance. To  hold  that  this  satisfied  the  requirements  of  the 
law  would,  in  this  and  in  many  other  instances,  cause  the  trial 
of  titles  to  land  in  an  action  of  debt  or  assumpaU.  We  are  not 
disposed  thus  to  change  the  established  rules  of  law. 

Another  question  was  argued,  and  a  decision  pressed  for.  In 
the  court  below,  there  is  a  difference  between  the  judgment  as 
entered  upon  the  minutes  of  the  court,  and  as  contained  in  the 
final  record  made  up  and  entered  by  the  clerk.  Which  of  these 
is  to  prevail  ?    The  minutes  of  the  court,  openly  read  each  day. 
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coneeied  and  signed  by  the  court,  constitate  in  law  the  true 
reoord.  These  are  acts  of  the  court.  Thefother  is  a  mere  copj 
of  the  originals,  for  their  greater  security  and  better  preserva- 
tion. It  is  the  act  of  the  clerk:  H.  &  H.  486,  sec.  22.  In  the 
eyent  of  a  difference,  the  original  must  be  preferred.  The 
charge  of  the  court  below,  being  opposed  to  this  view  of  the 
law,  the  judgment  must  be  reyersed,  a  new  trial  granted,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
Judgment  reyersed. 

The  point  that  the  true  reoord  of  the  oonrt  in  law  la  the  minntea  openly 
read  «Dd  corrected  and  signed  by  the  court,  ia  approved  in  OlomgkUmY.  Biodfc, 
24Mia8.  185.  TheprincipalcaseiaoitedaBauthority  to  the  point  that  where 
a  vendor  gives  to  his  vendee  a  deed  containing  a  general  covenant  of  war- 
ranty, there  can  not  be  a  total  failure  of  consideration  withont  eviction  or 
aoDiething  equivalent,  in  Glenn  v.  ThMe,  Eoir,  23  Miss.  51;  W'^y  v.  Higk^ 
iower,  12  Smed.  k  M.  482;  and  arqwando  in  WhuleadY,  Daivia,  40  Miss.  785; 
Bmmu  V.  Wilkhuan,  31  Id.  539. 

Eviction,  What  is. — A  judgment  in  ejectment  against  a  warrantee  with 
out  an  actual  ouster  by  a  writ  of  possession  is  not  an  eviction;  there  must  be 
an  actual  dispossession:  ^erriM  v.  Hanhea,  17  Am.  Dec.  782.  But  a  sale  of 
the  lands  under  a  decree  against  the  grantor,  a  confirmation  of  the  salSp  » 
yielding  up  of  poesesBion,  and  purchase  by  the  warrantee  without  actual  re-^ 
moval,  have  been  held  sufBcient  proof  of  evictioD:  Hanton  v.  BuckneTf  29  Id; 
401.  A  warrantee  voluntarily  yielding  possession  may  recover,  provided  the 
title  to  which  he  yielded  be  good  and  paramount  to  that  of  his  warrantor 
HamiUon  v.  Ctttta,  3  Id.  222.  As  to  covenants  of  warranty  and  breachea 
thereof,  see  King  v.  Kerr^a  Adm'rs,  22  Id.  777;  Doimeli  v.  Thomptont  25  Id.. 
216;  and  cases  cited  in  the  notes  thereto. 

Vendbb  in  Possession  can  not  Dsfend  aoaihst  an  AonoN  for  the 
price  of  the  land:  Oans  v.  Renshaw,  44  Am.  Dec.  156,  note,  where  other 
are  collected  and  subject  discussed. 


GaBBEIT  v.  TTaMBTjTN  et  al. 

[11  SMXDEI  AKD  MAMITAfiL,  219.] 

Bxmajx  Showing  Omission  to  Levy  Execution  need  not  declare  in  termi 

that  the  sheriff  so  omitted  voluntarily  and  without  authority,  in  older  te 

render  him  liable. 
Sheriff's  Failubb  to  Levy  Execution  must  be  regarded  as  his  voluntary 

act. 
Inabiutt  of  Sheeiff  to  Levy  Execution  will  not  Excuse  Hue  fbom  Lia* 

bujtt,  if  the  inability  is  a  retult  of  his  own  voluntary  act  or  conduct. 
PluypEBTY  Attached,  but  not  Sold  after  judgment,  is,  in  contemplation 

of  law,  in  the  hands  of  the  sheriff  until  the  return  day  of  the  vendUiotd 

€xpona$;  and  sherifiTs  securities  are  liable  for  his  lose  d  it,  though  their 

bond  be  made  only  the  day  before  the  return. 
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LiABiLiTT  OF  Shxbiff  fOB  NOT  Lsvmro  EzB00TZOK.--Wli«re  a  sheriff  hat 
▼olnntarilj  and  witBont  anthority  ondttod  to  leTy  exeoattoo,  a  motion  to 
raoorer  the  amount  agftinat  him  and  his  sureties  will  be  snstained,  and 
thirty  per  cent  per  annum  will  be  allowed,  of  coarse,  without  previons 
demand. 

Ebbob.  The  facts  are  stated  in  the  opinion.  The  instniction 
giyen  at  the  instance  of  the  defendant  was  as  follows : ' '  If  you  be- 
lieye  from  the  evidence  that  Hamblin  lost  the  property  mentioned 
in  the  notice,  out  of  his  possession  before  the  execution  of  the 
bond  mentioned  in  the  notice,  you  ought  to  find  for  the  defend- 
ants, as  that  bond  only  stipulates  for  acts  to  be  perfohned  after 
its  commencement;  although  the  return  on  the  venditioni  expo- 
nas was  made  after  the  date  of  the  bond."  Verdict  for  defend* 
ants,  and  plaintiff  sued  out  a  writ  of  error. 

L.  M,  Ghrrett,  in  pro,  per,,  and  A»  H.  Handy,  for  the  plaintiff 
in  error. 

2>.  Mayes,  for  the  defendants  in  error. 

By  Oourt,  Thaoheb,  J.  This  is  a  motion  against  the  sheriff 
of  Madison  county,  under  that  clause  of  the  statute  which  pro- 
Tides  against  any  sheriff  who  shall  make  any  return  upon  an 
execution  which  shall  show  that  the  sheriff  hath  voluntarily  and 
without  authority  omitted  to  levy  the  same:  H.  &  H.  642,  sec.  42. 

On  the  fifth  day  of  November,  1840,  an  attachment  came  to 
the  hands  of  the  sheriff,  at  the  suit  of  Garrett  against  Tinnin. 
It  was  executed  by  his  deputy,  Hickerson,  upon  certain  slaves, 
cotton,  packed  and  in  the  seed,  corn,  horses,  and  mules,  as  re- 
turned by  the  sheriff  at  the  May  term,  1841,  of  the  circuit  court. 
At  the  period  of  the  execution  of  the  writ,  and  afterwards,  Gar- 
rett endeavored  to  increase  the  interest  of  the  deputy  in  the  full 
and  faithful  discharge  of  his  duty,  especially  for  the  safe  keep- 
ing of  the  property  seized  by  the  writ,  by  the  promise  of  a  pe- 
cuniary reward  for  such  diligent  care;  but,  upon  careful  exam- 
ination and  comparison  of  the  evidence,  we  find  nothing  that 
warrants  the  assumption  that  he  either  procured  or  advised  any 
act  not  in  strict  accordance  with  the  legal  duty  of  that  officer, 
so  as  to  alter  that  relation,  or  that  he  engaged  his  services  other 
than  as  an  officer.  Notwithstanding  these  precautions  and 
efforts  of  Garrett,  which  looked  solely  to  insure  satisfactory  re- 
fodts  from  his  attachment,  the  custody  of  some  of  the  property 
was  so  negligently  cared  for  by  the  depuiy  that  seven  bales  of 
cotton  became  lost  to  that  officer.  The  narrative  of  the  loss  of 
this  cotton  plainly  shows,  that  if  due  or  even  ordinary  attention 
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had  been  need,  by  engaging  the  semces  of  saoh  a  number  of 
l^gal  gnazdians  of  properly  attached  as  the  amount  of  property 
and  its  variety  warranted,  this  loss  could  have  been  avoided. 
The  officer  also  loaned  one  of  the  slaves  attached,  Tom,  to  Tin- 
nin,  the  defendant  in  the  attachment,  received  him  again  into 
his  possession,  after  which  he  ran  away  to  Tinnin,  with 
whom  he  remained,  as  Tinnin  confessed.  Here  it  seems  he  was 
permitted  to  remain  by  the  officer.  One  of  the  horses  seized  by 
the  writ  was  tamed  by  the  officer  into  a  cornfield,  where  he 
died,  as  appears,  from  want  of  sufficient  food. 

At  the  May  term,  1841,  of  the  circuit  court,  Tinnin  was  per- 
mitted by  the  court  to  enter  special  bail  in  the  attachment  suit; 
][>ut  the  sheriff  refused,  and  did  not  deliver  up  the  properly  to 
him  in  consequence  thereof,  and  the  order  allowing  such  bail 
was  subsequently  reversed  by  the  high  court  of  errors  and  ap- 
peals. At  the  same  term  of  the  court,  in  obedience  to  an  order 
issuing  out  of  the  chanceiy  court,  the  sheriff  delivered  to  Tin- 
nin the  property  seized  by  the  writ,  excepting  the  seven  bales  of 
cotton  and  the  slave  Tom,  already  in  Tinnin's  hands.  This 
order  shows  for  itself  that  it  was  to  be  executed  only  upon  the 
execution  of  a  bond,  with  certain  conditions  and  sureties,  and 
the  CTidence  establishes  that  the  bond  was  not  so  executed. 
The  bond  was  not  introduced  upon  the  trial  of  this  motion.  All 
the  evidence  relating  to  the  order  was  excluded  upon  the  trial. 
Immediately  upon  the  delivery  of  the  property,  by  virtue  of  the 
above  order,  it  was  again  seized  by  the  sheriff,  under  a  second 
attachment  of  Garrett  against  Tinnin.  At  length  a  judgment  in 
favor  of  Garrett  upon  the  first  attachment  was  rendered,  and  a 
venditioni  exponas  writ  issued  thereon,  commanding  the  sheriff 
to  expose  to  sale  the  property  described  in  the  return  upon  the 
writ  of  attachment.  The  sheriff's  return  upon  the  writ  of  ven- 
ditioni exponas  is  entirely  silent  as  to  the  slave  Tom  and  one  of 
the  horses,  and  sets  forth  that  the  seven  bales  of  cotton  had 
been  forcibly  taken  from  his  possession.  It  is  upon  this  omis- 
sion, and  this  statement  as  to  the  cotton,  that  the  motion  in  this 
case  is  predicated. 

It  is  not  to  be  presumed  that  any  officer  will  make  a  return  in 
so  many  words,  that  he  has  voluntarily  and  without  authority 
omitted  to  levy  an  execution.  The  requisition  of  the  statute, 
that  the  return  must ''  show"  such  a  state  of  case,  means  merely 
that  it  may  be  gathered  from  the  circumstances  surrounding  the 
retdte  and  the  return  itself.  A  sheriff  has  the  control  of  pro- 
cess, unless  otherwise  directed  by  the  plaintiff,  or  other  compe- 
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tont  anihoriiy.  He  most  perform  his  dafy  aooordixig  to  law, 
and  he  can  only  hil  so  to  do  by  his  own  Yolantaiy  act.  li, 
therefore,  a  sherijBf  so  conducts  himself  in  regard  to  process  in 
his  hands,  that  he  is  at  last  nnable  to  render  it  available  for  its 
ends,  he  brings  himself  within  the  statute.  Now  the  circum- 
stances of  this  case,  as  heretofore  shown,  proTC  that  the  sheriff, 
by  his  own  acts  and  omissions,  placed  himself  in  an  attitude 
whereby  he  could  not  levy  the  execution  as  to  the  cotton,  the 
slave  Tom,  and  the  horse.  These  consequences  came  from  his 
own  voluntary  conduct.  There  is  no  attempt  by  the  sheriff  to 
falsify  his  return.  He  merely  seeks  to  prove  the  truth  of  the 
facts  of  his  return.  The  evidence  does  not  sustain  his  attempt. 
The  case  is  therefore  resolved  into  this:  that  the  sheriff  having 
originally  executed  the  attachment  upon  certain  property  which 
remained  in  his  hands,  undivested  by  any  legal  means,  and  for 
which  he  was  consequently  responsible,  and  he  having  failed  to 
levy  the  money  thereon  when  properly  ordered,  his  return  must 
be  taken  against  him  as  his  voluntary  and  unexcused  omission. 
From  the  foregoing  views,  it  follows  that  the  instructions  asked 
by  the  plaintiff,  Gtarrett,  were  improperly  refused,  and  should 
have  been  given  by  the  circuit  court. 

The  instruction  given  to  the  jury  in  behalf  of  the  defendant, 
the  sheriff,  was  improperly  so  given,  because  the  return  day  of 
the  writ  of  venditioni  exponas  was  a  day  after  the  date  of  the 
sheriff's  bond,  against  which  this  motion  is  run,  and  because,  as 
we  have  shown,  in  contemplation  of  law,  the  property  was  in 
the  hands  of  the  sheriff  up  to  the  return  day,  fixed  by  special 
statute,  in  reference  to  Madison  couniy.  In  the  event  of  a 
judgment  in  favor  of  the  plaintiff  in  this  case,  the  interest  al- 
lowed by  statute,  say  ibirtj  per  cent,  per  annum  in  addition, 
from  the  date  of  the  return  of  the  process,  follows,  as  of  course, 
without  a  previous  demand  upon  the  sheriff:  H.  &  H.  642,  sec. 
42.  The  demand  upon  the  sheriff  is  required  in  the  state  of 
case  comprehended  in  the  statute  H.  &  H.  296,  sec.  25,  which 
was  referled  to  in  GoUins  v.  TerraU,  2  Smed.  &  M.  887. 

The  judgment  must  be  reversed,  and  the  cause  remanded  fof 
a  new  trial. 

A  petition  for  a  rehearing  was  filed;  it  was  not  granted. 

Nbolbot  or  Shxbifv  to  Lbvt  Exxcution  upon  the  property  of  the  eze* 
eation  defendant,  renders  him  Uable  to  the  execution  plaintiff  for  any  low 
boorred  thereby  by  him:  Dunlap  v.  Berry,  39  Am.  Deo.  413;  Sexton  t. 
yeverf,  82  Id.  226;  Isham  v.  EggUsUyOy  19  Id.  714;  Hodtdon  v.  Wilkins,  20 
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U.  847.  Ande¥«Qif  there  Ib*  mistake  in  tha  dale  of  the  JadgBMnttke  offi- 
cer will  be  liable  for  not  levying  execution  if  the  mistake  is  plainly  a  olerioal 
one:  Bank  qf  WkUehatt  v.  PetUa,  S7  Id.  600;  ffargram  y.  Penrod^  12  Id. 
^1;  Rom  Y.  LuOuT,  15  Id.  341;  To<mey  v.  Pwrhey,  12  Id.  634. 


Dob  bx  deil  Rbtnolds  v.  iKaBBSOLL. 

[11  BVIOn  AKO  M4lUnfAT.T.,  340.] 

Ralb  ov  SumoiBNT  P&opKBTT  Satisvibs  Ezboution,  even  though  the 

money  obtained  be  misapplied  by  the  sheriff. 
Rhebiet  mubt  Apply  Mombt  Obtainxd  on  Ezboutxon  Sale  to  payment 

of  the  ezecntion,  and  oan  not  divert  it  even  to  an  older  exeeation  nnlesi 

it  has  been  levied. 
Ralb  or  Land  Lkvud  upon  aptkb  SATispAonoN  ov  Ezxoutxon  is  void, 

and  confers  no  title  even  to  a  bonaJSde  purchaser;  and  where  personal 

property  sufficient  to  satisfy  the  execution  has  been  sold,  no  valid  sale  ol 

land  can  be  thereafter  made. 
Nones  TO  Agent  is  Kotiob  to  the  Pbingipal. 

PUBCHASBB  AT  SaLE  MaDE  AFTER  SATISFAOnON  OP  SxiOUTIOir,  holds  OOly 

from  date  of  purchase,  if  at  alL 

RfAT  OP  Execution  does  not  Destbot  the  Ou>eb  Judomeht»  but  post- 
pones the  lien  only  so  as  to  let  in  younger  liens. 

AxTOBNET  HAS  No  PowEK  TO  DssTBOY  HIS  Cubnt's  Lien  by  Stay  of  «xe* 
cution.    It  requires  a  special  power  to  enable  him  to  do  that 

Delay  pob  Sixth  Months  in  Issuino  Bzboution  does  not  destroy  a  judg- 
ment lien. 

Bbturv  of  Offioek  is  Conclusive  on  parties  to  the  reoord  when  ooUater- 
ally  called  into  question. 

Tttlb  in  Ejectment. — One  out  of  possession  and  without  title  oan  not  olaim 
recovery  on  the  ground  that  the  tenant  in  possession  holds  by  a  void 
title. 

Ebbob  from  the  Yazoo  county  circuit  court.  The  opinion 
fitates  the  facts. 

Alexander  Montgomery  and  W.  R.  MUes^  for  the  plaintiff  in 
error. 

BaUaile,  FuJUon  Anderson,  and  Charge  8.  Terger,  foi  the  de- 
fendant in  error. 

Bj  Court,  Shabeey,  C.  J.  On  the  first  trial  of  this  case,  the 
plaintiff  had  a  verdict  in  his  favor;  but  on  motion  of  defendant 
it  was  set  aside,  and  a  new  trial  granted.  To  this  the  plaintiff 
excepted^  On  the  second  trial  the  defendant  obtained  a  verdict, 
or  rather  a  judgment  on  a  special  verdict,  and  the  plaintiff  brings 
up  the  case,  and  now  insists  that  the  court  erred  in  granting  the 
new  trial,  and  also  in  rendering  judgment  in  favor  of  the  defend- 
ant on  the  special  verdict.    It  is  believed  that  an  investigation 
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of  the  qneBtions  arising  on  the  foots  found  by  the  juxy  will  dis- 
pose of  the  case,  and  render  it  unneoessarj  to  notice  the  ques- 
tions raised  by  the  exceptions  taken  to  the  granting  of  a  new 
trial. 

From  the  special  Terdict,  we  extract  all  the  facts  material  to  the 
inquiry.  The  land  in  controyersy,  together  with  a  large  amount 
of  personal  property,  was  sold  under  executions  which  emanated 
on  three  different  judgments;  the  first  was  rendered  on  the 
thirtieth  of  April;  the  second,  the  tweniy-sixth  of  May;  and  the 
third,  the  twenty-ninth  of  May,  1838.  The  aggregate  amount 
due  on  these  judgments,  at  about  the  time  of  the  sales  in  May, 
1839,  was  twenty-eight  thousand  one  hundred  and  forty-four 
dollars.  The  executions  were  returnable  to  May  term,  1839,  of 
the  circuit  court  of  Yazoo  county,  and  were  levied  in  March; 
the  personal  property  was  sold  in  March  and  April  for  twenfy- 
eight  thousand  one  hundred  and  seveniy-three  dollars.  Part  of 
this  sum  was  applied  by  the  sheriff  in  satisfaction  of  a  younger 
judgment  in  favor  of  Briggs,  Lacoste  &  Co.,  without  any  levy 
under  it  having  been  made  on  the  property.  This  appropri- 
ation was  made  on  the  solicitation  of  Illsley,  the  agent  of 
Briggs,  Lacoste  &  Co.,  who  also  purchased  the  land  as  the 
agent  of  Marshall,  the  plaintiff's  vendor.  This  appropriation 
caused  a  deficit,  and  the  land  was  sold  to  make  up  ttiat  deficit, 
on  the  sixth  of  May,  1839.  Marshall,  through  his  agent  lUsley, 
became  the  purchaser,  and  soon  afterwards  sold  to  plaintiff,  who 
went  into  possession,  and  so  continued  until  1841.  Mayrant  re- 
covered a  judgment  against  the  owner  of  this  land,  on  the  third 
Monday  in  April,  1838,  in  the  circuit  court  of  the  United  States 
(which  was  of  course  a  prior  lien,  as  it  was  older  than  the  others), 
for  the  sum  of  twelve  thousand  seven  hundred  and  forty-seven 
dollars.  On  this  judgment  execution  issued,  returnable  to 
November  term,  1838,  on  which  about  the  sum  of  eight  thousand 
dollars  was  paid,  and  the  marshal  returned  the  execution,  "  sus- 
pended by  order  of  plaintiff's  attorney."  .  Mayrant  never  author- 
ized or  approved  this  return,  but  on  the  contrary,  when  informed 
of  it,  he  expressed  his  disapprobation,  and  refused  to  ratify  it. 
Illsley,  the  agent  and  purchaser  for  Marshall,  had  examined  the 
records  of  the  United  States  court  in  April,  1839,  and  saw  this 
return,  and  purchased  with  a  knowledge  of  the  fact.  After 
Marshall  had  purchased  under  the  three  executions,  as  above 
stated,  to  wit,  on  the  twenty-seventh  of  May,  1839,  execution 
issued  on  Mayrant's  judgment,  which  was  received  by  the  mar- 
shal on  the  twenfy-fourth  of  August,  and  levied  on  the  land, 
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which  was  sold  on  the  fourih  of  November,  1889,  to  Fxink,  who 
sold  to  Yerger  on  the  twelfth  of  November;  and  on  the  fonrth  of 
December,  1840,  Yeiger  sold  to  defendant,  who  was  in  posses- 
sion when  this  action  was  brought. 

These  facts  raise  three  questions:  1.  Were  the  three  execu- 
tions under  which  Marshall  purchased,  satisfied  by  the  sale  of 
personal  property;  and  if  so,  did  Marshall  acquire  no  title  to  the 
land?  2.  Was  the  return  of  the  marshal  so  far  binding  on 
Majrant  as  to  postpone  his  prior  lien  in  &vor  of  the  junior  judg- 
ments ?  And  8.  Was  the  sale  by  Frink  to  Yerger,  and  by  Yerger 
to  defendant,  void  for  champerty,  the  plaintiff  being  then  in  pos- 
session under  an  adverse  title  ? 

On  the  first  question,  the  law,  under  the  circumstances,  is 
with  the  defendant.     The  levjr  was  made  on  the  land  and  per- 
sonal properiy  at  the  same  time,  but  the  latter  was  sold  in 
March  and  April,  and  the  former  in  May.     Th^  personalty  sold 
for  more  than  enough  to  satisfy  aU  the  executions.    When  an 
execution  has  been  satisfied,  its  operation  should  cease.    It  has 
performed  its  office.     But  it  seems  that  Briggs,  Lacoste  &  Co. 
had  a  younger  execution  against  the  same  party  which  had  been 
levied.     Their  agent  desired  to  have  that  satisfied  out  of  the 
sales  of  the  personal  property,  and  the  sheriff  complied  with 
his  request  and  made  the  appropriation.     This  caused  a  deficit, 
and  made  it  necessary  to  sell  the  land.     But  it  was  a  misappli- 
cation of  the  money.     The  law  fixes  the  rights  of  parties,  and 
the  sheriff  can  not  change  these  rights.    To  the  executions  under 
which  property  is  sold  the  proceeds  belong.    The  sheriff  can  not 
appropriate  the  money  even  to  an  older  execution,  unless  it  has 
been  also  levied.     So  far  as  the  rights  of  the  parties  to  the  exe- 
cution were  concerned  the  sheriff  had  no  power  to  vary  them, 
and  the  sale  of  a  sufficient  amount  of  property  produced  satis- 
faction.    The  case  is  precisely  the  same  as  though  the  sheriff 
had  appropriated  the  money  to  his  own  use:  Planter^  Bank  v. 
Spencer,  3  Smed.  &  M.  305.     The  sale  of  the  land  was  therefore 
made  under  executions  which  had  been  satisfied.    Whether  such 
a  sale  is  absolutely  void,  and  confers  no  title  on  a  honafde  pur- 
chaser, is  a  question  not  free  from  difficulty,  and  we  need  not 
now  decide  it,  being  well  satisfied  that  such  sales  are  void,  and 
confer  no  title  upon  one  who  buys  with  notice:  Ex  parte  Law- 
rence^ 4  Cow.  417  [15  Am.  Dec.  386];  Jackson  ex  dent.  Merrii  v. 
Bcwen,  7  Id.  13;  Swan  v.  Saddlemire,  8  Wend.  676.    Marshall 
was  a  purchaser  with  notice.    His  agent,  Illsley,  had  procured 
the  misapplication  of  part  of  the  proceeds  of  the  first  sale.    He 
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seems  to  ha^e  been  a  Tigilant  aotor  in  this  whole  transaction. 
He  must  have  known  that  he  was  prooniing  part  of  the  fond 
produced  by  the  sale,  to  be  applied  to  an  improper  purpose. 
The  notice  to  the  agent  was  notice  to  the  principal. 

But  suppose  the  subsequent  sale  of  the  land  was  not  actually 
Toid^  then  another  question  preseuts  itself.  Does  the  purchaser 
hold  as  from  the  date  of  the  judgment?  An  execution  which 
has  been  satisfied  ceases  to  be  a  lien;  or  rather  the  judgment 
lien  is  thereby  extinguished.  The  lien  is  extinguished  by  the 
satisfaction,  and  the  purchaser,  if  he  can  hold  at  all,  can  only 
hold  from  the  date  of  his  purchase.  He  can  not  protect  his  title 
by  a  prior  lien. '  This  point  was  expressly  decided  in  Banks  y. 
Evans,  10  Smed.  &  M.  35.  Marshall's  title,  therefore,  relates 
no  further  back  than  the  date  of  his  purchase,  which  was  the 
fourth  of  November,  1839.  If  Mayrant's  judgment  was  then  a 
subsisting  lien,  it  must  give  a  preference  to  the  purchaser  under 
it.  This  seems  to  obviate  all  the  difficuliy  growing  out  of  the 
stay  of  Mayrant's  execution.  A  valid  and  binding  stay  of  exe- 
cution only  postpones  the  lien  of  the  older  judgment,  so  as  to 
let  in  younger  liens.  It  does  not  totally  destroy  the  binding 
force  of  the  older  judgment.  Then,  even  supposing  that  May- 
rant's  lien  was  postponed,  and  the  other  judgments  let  in;  of 
course  when  the  lien  of  the  junior  judgments  was  destroyed 
Mayrant's  was  again  let  in;  there  was  nothing  to  contend 
against  it.  Mayrant's  judgment  was  always  a  lien,  and  when 
the  preferred  liens  were  destroyed  it  became  the  only  lien  on 
the  property.  The  preferred  liens  were  discharged  by  the  sale 
of  tiie  personalty;  they  then  ceased  to  operate  as  liens.  When 
Marshall  bought  the  land  it  was  subject  to  no  lien  but  the  exe- 
cution lien,  except  Mayrant's  judgment,  and  that  judgment  haa 
priority. 

But  suppose  this  to  be  an  incorrect  view  of  the  subject  pro- 
pounded by  the  first  question,  it  then  becomes  necessary  to  de-^ 
termine  the  law  on  the  second  question,  to  wit:  Was  the  return 
of  the  marshal  so  &r  binding  on  Mayrant,  as  to  postpone  his 
prior  lien  ?  It  is  a  general  rule,  that  a  party  can  only  be  de- 
prived of  his  lien  by  his  act  or  consent.  If  Mayrant's  attorney 
had  power  to  suspend  the  execution,  his  act  is  the  act  of  his 
client.  And  here  we  are  first  to  inquire,  who  was  meant  by 
the  word  **  attorney,"  employed  in  the  return  ?  We  can  under- 
stand it  in  no  other  light,  than  as  referring  to  the  attorney  in 
the  cause  in  court.  So  it  seems  to  have  been  considered  in  the 
finding  of  the  jury,  and  indeed  the  argument  on  both  sides  has 
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psoceeded  on  that  Bappocdtion.  An  attorney  has  not  the  power 
to  destroy  his  client's  lien,  by  a  stay  of  execution.  It  requires 
a  special  authority  to  enable  him  to  do  that:  Dunn  v.  Neumian^ 
7  How.  (Miss.)  582;  Clark  y.  Kingsland,  1  Smed.  &  M.  248; 
Kdler  v.  ScoU,  2  Id.  81;  Oarvin  v.  Lowry,  7  Id.  24;  Kellogg  v. 
OUbert^  10  Johns.  220.  But  it  is  said  he  may  have  had  special 
authority,  and  for  that  reason  his  act  is  prima  facie  valid. 
When  we  speak  of  an  attorney  at  law,  we  can  ascribe  to  him 
ODly  such  power  as  the  law  has  given  him.  The  office  and  da- 
ties  of  such  an  attorney  are  well  defined,  and  the  party  who 
maintains  that  he  was  clothed  with  more  enlarged  powers  by 
special  authority,  must  show  it.  A  special  agent  has  his  powers 
defined  by  the  letiier  of  appointment,  but  the  powers  of  an  at- 
torney are  defined  by  law,  and  it  will  be  presumed  that  he  pos- 
sesses no  gi'eater  power,  until  the  contrary  is  shown.  The  stay 
or  suspension  of  the  execution  by  the  attorney  was  not  binding 
on  Mayrant.  True,  it  might  have  become  so  by  his  subsequent 
ratification,  but  Mayrant  refused  expressly  to  sanction  the  act 
of  his  attorney.  He  did  not  lose  his  lien  then  by  the  stay  given 
by  the  attorney;  did  he  do  so  by  his  failure  to  have  execution 
issued  ?  It  is  to  be  remarked,  that  the  stay  operated  at  most 
only  on  that  execution,  which  was  returnable  to  the  November 
term,  1838.  At  that  term  then,  the  stay  expired,  but  Mayrant 
failed  to  have  execution  issued  for  six  months,  or  until  after  the 
succeeding  term  of  the  court.  We  can  not  say  that  this  de- 
stroyed the  lien.  The  effect  of  delay  in  suing  out  execution 
was  very  fully  considered  in  the  case  of  FoiUe  v.  CampheU^  7 
How.  377,  and  the  conclusion  was,  on  the  authorities  cited,  that 
mere  delay,  which  did  not  amount  to  evidence  of  fraud,  would 
not  prejudice  the  lien  of  a  judgment.  The  force  of  this  objec- 
tion is  very  much  weakened  by  the  fact,  that  Mayrant  was  a 
non-resident;  and  it  does  not  appear  when  he  first  heard  of  the 
stay  that  had  been  given,  or  how  long  he  permitted  the  execu- 
tion to  slumber,  after  he  received  the  information. 

But  it  is  said  the  return  of  the  marshal  can  not  be  collaterally 
questioned,  and  it  must  therefore  be  taken  as  true  that  the  exe- 
cution was  suspended  by  competent  authority.  The  authorities 
cited  prove  nothing  more  than  the  general  doctrine,  that  the  re- 
turn of  an  officer  is,  in  general,  conclusive  on  the  parties  to  the 
record,  when  collaterally  called  in  question.  But  we  do  not 
think  this  rule  can  have  any  application  in  the  present  case. 
There  is  no  effort  to  impeach  the  return.  It  is  a  mere  question 
of  law  as  to  the  effect  of  the  fact  certified  by  the  return,  taking 
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it  to  be  true.  Nothing  in  the  return  is  denied.  The  juiy  fonnd 
that  Ibyrant^s  ezeoution  was  "  suspended  by  order  of  plaintiffs 
attorney. "  What  is  the  legal  effect  of  snch  a  suspension  ?  That 
is  the  question.  We  say  that  Mayrant  was  not  bound  by  it,  be- 
cause the  attorney  had  no  such  power.  The  authorities  cited 
only  prove  that  the  truth  of  a  return  can  not  be  collaterally 
questioned;  its  legal  effect  is  a  very  different  thing.  Besides,  it 
is  now  too  late  to  ndse  such  a  question.  If  there  was  an  effort 
to  impeach  the  return,  the  evidence  by  which  it  was  sought  to 
do  so  should  have  been  excluded  from  the  jury.  We  are  now 
eonsidering  of  a  special  verdict,  and  must  take  everything  in  it 
as  true,  and  as  having  been  properly  found,  as  no  exception  was 
taken. 

As  to  the  third  question,  it  may  be  sufficient  to  remark,  that 
it  might  be  entitlecl  to  great  consideration,  but  the  plaintiff  is 
not  in  a  condition  to  urge  it.  He  is  out  of  possession,  and  with- 
out title,  and  can  not  cLum  to  recover,  because  the  tenant  in 
possession  holds  by  a  void  title. 

On  the  question  of  satisfaction  by  the  sale  of  the  personal 
property,  it  is  necessary  to  add  a  few  words.  As  the  facts  are  pre- 
sented by  the  verdict,  it  appears  that  the  property  brought  about 
twenfy-nine  dollars  more  than  the  executions  amounted  to.  It 
may  be  that  the  costs  would  have  increased  the  amount  of  the 
executions  above  the  amount  of  the  sales,  and  that  a  balance 
would  still  have  been  due,  which  would  have  justified  the  subse- 
quent sale  of  the  land.  But  this  is  a  question  not  presented  by 
the  verdict.  We  can  not  assume  that  the  amount  due  on  the 
executions  was  greater  than  the  jury  have  found  it  to  be. 

We  have  not  thought  it  necessary  to  enter  into  a  full  inquiry 
as  to  the  correctness  of  the  first  dedsion,  in  granting  a  new  trial, 
since,  if  there  was  even  error  in  that  decision,  it  would  not  set- 
tle or  change  the  rights  of  the  parties.  We  have  supposed  that 
the  case  was  brought  up  on  the  special  verdict,  which  is  pre- 
sumed to  contain  every  fact,  for  the  purpose  of  having  the  title 
finally  settled. 

Judgment  affirmed. 

Sals  uhdsb  SAnsmD  Judouiit  it  genenlly  voidable  only,  hoi  li  void 
a|i;ai]iBt  one  who  parchaaoB  with  notior  and  in  had  bith:  Mmd  v.  AwbM* 
Beir$t  46  Am.  Dec  886;  Baren  ▼.  McOekee^  81  Id.  006»  and  nolo.  The  pur- 
ohsior  will  take  a  good  or  had  title  aoooidingly  as  be  had  or  had  not  notioa 
ol  the  aatisfaetion:  Hqfinam  v.  Siroheeker,  82  Id.  740;  Dot  em  dtm,  Vam  Cfam- 
pen  V.  gwfd!er.  Id.  811,  and  note. 

Scat  or  BssoonoirDoai  iror  DHnu>T  the  older  Jodgmenl,  bvl  will  pool- 
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pQoe  it  lo  a  mlMeqiient  aKeeatkm  coming  to  the  aheriiPt  hands 

stej:  ifenls  v.  Hamnum,  84  Am.  Dec  646;  Oomrnon^veaUk  t.  WUlkmi$,  24 

Id.  351;  note  io  PiekeUr.  Doe, 43  Id.  627. 

NoncB  TO  AamsT  is  KoncB  to  Pbutcifal:  See  note  to  Bank  </  Pitu- 
hmfyk  Y.  WkUekead,  86  Am.  Deo.  ISS.  et  9eq,,  where  the  question  is  disoosMd 
stkngth. 

CoHCg^wivjuiMB  or  SHRBinr'8  BrruBV  xjtos  Pabxibs  to  thb  Bboobd: 
See  Mam  ▼.  ffamnuM,  34  Am.  Dec  646,  and  note  649. 

In  Btboxmbnt,  Plaiktiff  must  Kboover  on  the  Stbsngth  ov  bjb  owr 
Tnu,  either  as  being  good  against  all  the  world,  or  good  against  the  defend 
ant  hf  estoppel:  Den  ex  dem,  Clarke  ▼.  Digge^  44  Am.  Dec  78. 


Gahlaiid  V.  ChAHB£B& 


[11  Btaum  MJKD  ir^iinfATj.,  sar.] 

[ON   BT  VSNDOB   AITBB   SaLB  18    NOT    BtIDBNOB   OV    FsULVD  whors 

the  sale  is  pnUiely  and  notoriooBly  made  under  ezecation.    It  is  good  if 
free  from  fraud  in  fact. 
Whbthbb  Publio  Sale  undbb  Ezboution'  or  Deed  or  Tbobt  is  Fbaud- 
ULENT  is  a  question  of  fact  for  the  jury,  free  from  any  inference  of  frand 
in  law,  even  though  the  vendor  remains  in  posnoesion. 

Ebbob  from  the  liadiBon  counfy  circuit  court.  The  opiuioii 
states  the  facts. 

Bughes,  for  the  plaintiff  in  error. 

A.  H.  Handy,  for  the  defendant  in  error. 

By  Court,  Clayton,  J.  This  was  a  trial  of  the  right  of  prop- 
eriy,  in  the  circuit  court  of  Madison  county.  One  John  D. 
King  being  indebted  to  Martin,  Pleasants  &  Co.,  on  account  of 
acceptances  by  them,  upon  bills  drawn  in  favor  of  Burr  Gkur- 
land,  executed  a  deed  of  trust  upon  certain  lands  and  slaves  for 
their  security.  The  property  was  afterwards  publicly  sold,  in 
pursuance  of  the  terms  of  the  deed  of  trust,  and  was  purchased 
by  Qarland,  and  conveyed  to  him  by  the  trustees.  The  family 
of  John  D.  King  was,  after  this  sale,  permitted  to  remain  in 
possession  of  the  property,  and  one  of  the  slaves  was  seized  in 
execution  under  a  judgment  in  favor  of  Chambers.  This  pos- 
session was  alleged  to  be  evidence  of  fraud,  and  it  is  for  that 
cause  attempted  to  render  it  liable  to  execution. 

On  the  trial,  the  court,  at  the  instance  of  the  plaintiff  in  the 
execution,  amongst  other  charges,  gave  the  following:  *'  If  the 
jury  believe  that  the  property  remained  in  the  possession  of 
John  D.  King  and  his  fiunily,  and  they  had  the  benefit  of  it, 
that  this  is  prima  facie  evidence  of  fraud,  and  thqr  must  find 
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for  tfaa  plaintiff^  imless  sucb  possettdon  is  ezplained  to  their 
saidsfaotion/'  **  That  when  property  is  sold  for  any  person  to 
another,  there  must  be  a  substantial  and  bona  fide  change  of 
possession^  and  an  ezolasiye  possession  by  the  purchaser;  other- 
wise, such  sale  is  oollusive  and  fraudulent,  and  void  as  to  the 
creditors  of  the  fendor,  unless  satisfaotoxily  ezplained."  These 
instructions  lay  down  the  rule  too  strongly  against  the  clainiant. 
It  is  true,  that  the  general  doctrine  is  now  settled,  that  the  posses- 
sion of  property  by  the  vendor,  after  a  voluntary  sale,  is  prima 
facie  evidence  of  fraud.  Sales,  under  executions  publicly  and 
notoriously  made,  are  regarded  with  more  indulgence.  On  this 
head  Chancellor  Kent  thus  states  the  doctrine:  *'  The  purchaser 
of  goods,  under  execution,  is  protected  from  other  executions, 
though  the  goods  were  suffered  to  continue  in  possession  of  the 
defendant,  on  the  ground  that  the  transaction  was  necessarily 
notorious  to  the  neighborhood,  and  the  execution  notice  to  the 
world.  If  the  case  be  free  from  fraud  in  fact,  it  is,  under  such 
circumstances,  free  from  the  inference  of  fraud  in  law.  But 
still  the  question  of  fraud,  in  such  cases,  is  a  question  of  fact 
for  the  jury:"  2  Kent's  Com.  618.  See  also,  Kidd  v.  Bawlineon, 
2  Bos.  &  Pul.  59;  Latimer  v.  Bataon,  4  Bam.  &  Cress.  652; 
8.  C,  10  Eng.  Com.  L.  742;  Jezeph  v.  Ingram,  8  Taunt.  838; 
8.  C,  4  Eng.  Com.  L.  406. 

This  doctrine  was  not  sufficiently  explained  to  the  jury.  The 
publicity  of  the  transaction  took  away  the  presumption  of  fraud, 
which  would  otherwise  have  arisen.  In  Latimer  v.  Batson, 
above  dtod,  the  judge  on  the  trial  told  the  jury:  '^  That  if  they 
thought  the  sale  to  the  plaintiff  was  bona  fide,  and  that  the  pur- 
chase money  was  really  paid  by  him,  he  was  entitled  to  a  ver- 
dict; but  if  they  thought  the  purchase  money  was  in  reality 
paid  by  the  defendant  in  the  execution,  and  the  sale  to  the 
plaintiff  was  colorable,  they  should  find  for  the  defendant."  A 
verdict  was  rendered  for  the  plaintiff.  When  the  case  was  de- 
termined in  the  king's  bench,  Bailey,  J.,  said:  *'The  jury  in 
this  case  were  properly  directed  to  give  their  verdict  for  the 
plaintiff  or  defendant,  according  as  they  should  be  of  opinion 
that  the  transaction  was  fair  or  fraudulent. "  The  same  notoriety 
attends  public  sales  under  deeds  of  trust,  as  sales  under  execu- 
tion, and  the  same  rule  should  prevail:  Leonard  v.  Baker,  1 
liau.  &  Sel.  251.  In  a  sale  of  such  character  the  law  does  not 
infer  fraud,  from  the  leaving  of  the  property  in  the  possession 
of  the  original  owner,  or  his  family.  Benevolent  motives  alone 
may  induce  the  act.     The  case  is  to  be  left  to  the  jury  to  deter- 
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mine  whether  fraud  in  ieyoi  eziBts,  in  view  of  all  the  ciicnm- 
stances.  This  case  is  clearly  distinguishable  from  that  of 
Bankin  y.  BbHoway,  8  &ned.  &  M.  620.  True,  the  sale  in  that 
case  was  public,  but  it  was  voluntaiy.  The  long  possession  of 
the  vendor  was  also  a  circumstance  of  much  weight;  and  this 
lapse  of  time  was  a  fact  of  great  prominence  in  the  cause. 
There  was  also  strong  OTidence  of  actual  fraud. 
The  judgment  is  reversed,  and  a  new  trial  awarded. 

In  the  case  of  Burr  (Garland  y.  Fleming  d  BenneU,  submitted 
with  this,  the  same  decision  was  made. 


Tbs  FBnrozPAL  gasb  is  ciTsr  in  IbtUr  ▼.  Pvgk,  12  Smed.  k  M.  424,  to 
the  point  that  poweoBion  by  the  vendor  after  nle  is  not  evidence  of  fraad, 
▼here  the  aale  ia  publicly  and  notoriously  made  under  execution.  To  the 
nme  point  see  in  this  series,  Oreathonae  v.  Brown,  17  Am.  Deo.  67;  BoUiek 
V.  Kemr,  20  Id.  237;  Boardman  v.  KeOer,  16  Id.  870.  But  if  the  plaintiff  be 
the  purchaser,  he  must  show  that  his  judgment  was  a  fair  and  honest  ones 
rh^  ▼.  Ooodwm,  20  Id.  13a 


Heibn  v.  Cabbon. 

[11  SkXDBS  AMD  MaWHiTf.,  861.] 

PuA  OF  AoooRD  AKD  TsNDXB  OF  THE  AMOUNT  of  the  sooord  and  costs  acw 
cmed,  is  tantamount  to  a  plea  of  accord  and  satisfaction. 

If  Tbbspabs,  Plea  of  Aooord  and  Satisfaction  mat  bk  Filbd. 

AoooBD  AND  SATiSFAOrio^  MAT  BB  PLEADED  puU  darrein  eontimumee,  if  it 
would  have  been  a  good  defense  before  the  plea. 

Tbispass  gv£nre  daiunim  /regii.  Canon  sned  Hein.  tot  three 
thousand  dollars,  for  cutting  down  and  destroying  trees  o^ 
plaintiff.  Plea,  1.  Not  guilty;  2.  That  the  trespass  was  dont 
without  defendant's  knowledge,  and  that  he  had  made  tender  of 
the  amount  of  damage,  which  plaintiff  agreed  to  receive,  but 
now  refused  to  receive.  Plaintiff  demurred,  and  the  court  sus- 
tained the  demurrer.  Defendant  then  bj  leave  of  court  filed  a 
plea  averring  that  he  had,  after  commencement  of  the  suit,  com- 
pounded with  plaintiff,  and  agreed  to  pay  thirty-six  dollars  and 
be  responsible  for  costs,  in  full  satisfaction;  that  he  had  made 
tender,  but  plaintiff  refused  to  receive  the  same.  Plaintiff  again 
demurred,  that  the  plea  was  no  answer  or  bar  to  plaintiff's  ac- 
tion. The  demurrer  was  sustained.  The  case  was  tried  on  the 
plea  of  not  guiliy.  Verdict  for  plaintiff  for  fifty-eight  dollars 
and  fifty  cents  damages  and  costs.     Defendant  appealed. 

John  Henderson,  for  the  appellant. 

Ax.  Dbo.  Voa  ZUZ— d 
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By  Oonrty  Thachbb,  J.  In  an  action  of  trespass  quare  dani- 
•urn  /regit,  the  defendant  in  the  cirouit  oonrt  pleaded  puis  dor- 
rein  oovitiiMijanoe^  a  plea  of  accord  and  satisfaction.  A  special 
demtirrer  was  sostained  to  this  plea.  Seyenil  of  the  specified 
causes  of  demnrrer  to  the  plea  are  not  well  taken,  because  the 
plea  is  not  filed  under  the  statute,  H.  k  H.  572,  sec.  105, 
whereby  a  defendant  may  diBclaim  to  make  claim  or  title  to  the 
land  the  subject  of  the  trespass,  and  tender  amends  for  the  tree- 
pass  before  action  instituted.  It  is  a  plea  of  accord,  and  a  ten- 
der of  the  amount  of  the  accord,  together  with  costs  accrued  up 
to  the  period  at  which  the  accord  should  take  effect.  This  is 
tantamount  to  a  plea  of  accord  and  satisfaction,  because  an  ac- 
cord, with  tender  of  satisfaction,  and  refusal,  is  equivalent  to 
satisfaction:  CoU  v.  HouUon^  8  Johns.  Oas.  243;  AUen  y.  HarriM, 
1  Ld.  Baym.  122;  Lynn  y.  Brvuce,  2  H.  Bl.  817;  Peyton's 
Case,  9  Oo.  80.  There  are  some  cases  which  hold  differently: 
Clark  v.  Dinsmore,  5  N.  H.  136;  EusseU  v.  LyOe,  6  Wend.  390 
[22  Am.  Dec.  587].  But  we  are  inclined  to  the  first  mode  of 
ruling,  since  acceptance  in  satisfaction  is  the  essence  and  gist  of 
the  plea,  and  the  refusal  or  evasion  of  the  tender,  in  legal  in- 
tendment, constitutes  performance:  Bank  of  Columbia  v.  Bag' 
ner,  1  Pet.  465;  Carley  v.  Vance,  17  Mass.  392;  Gilmore  v.  HoU, 
4  Pick.  268. 

A  plea  of  accord  and  satisfaction  may  be  filed  in  an  action  of 
trespass:  Ellis  v.  BiUer,  2  Ohio,  89  (16  Am.  Dec.  634];  BiMe  v. 
Tkimer,  2  Hen.  &  M.  38;  and  the  accord4n  this  case  was  good, 
being  such  an  agreement  as  would  support  an  action  for  the 
non-performance.  It  could  also  be  pleaded  puis  darrein  conlin" 
uanoe.  The  rule  is,  that  if  new  matter  happens  after  the  last 
continuance,  which  would  have  been  a  good  defense  before  the 
plea,  it  may  be  pleaded  after  the  last  continuance:  Watkinson  v. 
Inglesby  eial.,  S  Johns.  886;  CoU  v.  Houston,  3  Johns.  Oas.  2^6. 
The  demurrer  should  have  been  overruled. 

The  judgment  reversed,  demurrer  overruled  in  this  oonrt,  and 
cause  remanded. 


Newell  t^.  Fibheb,  Adminibkbatob,  etc. 


[11  SlODBS  AMD  M>M>W4T.T.,  481.J 

NoTB  Obtaikxd  ntoM  AK  Intoxicated  Pkbson  will  not  bind  him  when 
the  Intozicatioii  Ib  laoh  aa  to  deprive  him  of  his  reaBon,  partumlariy 
where  the  inehriety  haa  heen  oooaaioned  by  the  oontrivance  of  the  other 
party. 
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IbBBBABAHOB    D   No  CoilBIDnULTIOV  if   there  WM   OrigfaMDj  BO  OMM  Oi 

ftotion,  or  if  the  origizial  demand  ie  without  fonndfttion. 
Vom  Pbomibb  can  not  bb  BAnvm>. 

Ebbob  from  the  Attala  oonnly  cii^otiit  court.     The  opinion 
■tates  the  facts. 


O.  Ttoffip«m,  and  Wm,  Thompmm^  for  the 
plaintiff  in  error. 

John  BaUaUe^  for  the  defendant  in  error. 

By  Court,  Olattoh,  J.  The  evidence  in  fhis  case  ahowBy  that 
Newell,  being  indebted  to  G^rge  Fisher,  deceased,  who  was  a 
merchant,  went  with  his  son-in-law  to  Benton  to  make  a  settle- 
ment of  his  account.  Fisher  urged  him  to  assume  certain  debts 
of  his  son,  William  S.  Newell,  which  he  positively  refused  to 
do.  During  the  day,  to  use  the  words  of  the  witness,  **  Fisher 
treated  the  defendant  so  often  that  he  got  drunk,  and  went  to 
deep."  The  settlement  was  made  with  the  son-in-law;  Newell 
was  roused  out  of  his  sleep,  and  at  the  urgent  solicitation  of 
Fisher,  signed  the  note,  which  included  in  its  amount  the  notes 
of  the  son,  and  which  he  had  refused  to  pay  in  the  morning 
when  sober.  The  witness  says:  ''He  did  not  consider  the 
defendant  capable  of  doing  business  at  the  time  he  signed  the 
note,  and  that  when  he  is  drinking,  he  appears  to  lose  his  mental 
powers,  as  much  as  any  man  he  ever  saw."  The  son  was  of  age 
when  his  debts  were  contracted,  and  was  discharged  under  the 
bankrupt  law,  soon  after  the  giving  of  this  note.  Under  this 
state  of  &cts,  it  is  very  certain  that  the  defendant  was  not  bound 
by  the  note  for  the  amount  of  William  S.  Newell's  debt.  His 
state  of  intoxication,  amounting  almost  to  insensibility,  deprives 
the  note  of  all  obligation.  The  extreme  state  of  intoxication 
which  deprives  a  man  of  his  reason,  will  at  law  invalidate  a  deed 
obtained  from  him  while  in  that  condition.  So  long  as  a  person 
remains  in  that  situation,  he  is  incapable  of  contracting,  since  it 
renders  him  incapable  of  consent:  Gooke  v.  Clayirorth,  18  Yes. 
15;  Arnold  v.  Hickman^  6  Munf .  15;  Brandon  v.  Old,  3  Car.  h 
P.  440;  Chit,  on  Con.  112.  Much  more  is  this  the  case  where 
the  inebriety  has  been  occasioned  by  the  contrivance  of  the  other 
party:  FenUm  v.  HoUoway,  1  Stark.  126.  It  matters  not,  that 
it  was  the  general  habit  of  Fisher  to  treat  his  customers;  their 
contracts,  ''  when  not  capable  of  doing  business,"  are  not  bind- 
ing upon  them. 

It  is  in  proofs  that  on  a  subsequent  occasion,  when  the  de- 
fendant was  sober,  he  promised  the  plaintiff  to  pay  the  whole 
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note«  if  he  would  wait  till  the  fall.  The  effect  of  sach  a  prom- 
ise is  thus  stated  by  a  late  writer:  *'  In  order  to  render  the 
agreement  to  forbear,  and  the  forbearance  of  a  claim  a  su£Scient 
consideration,  it  is  essential  that  such  claim  be  sustainable  at 
law;  the  consideration  fails,  if  it  appear  that  the  demand  was 
utterly  without  foundation:''  Chit,  on  Con.  80.  In  Lloyd  v.  Lee, 
Stra.  94,  the  court  says,  "  forbearance  is  no  consideration  where 
there  was  originally  no  cause  of  action."  In  this  case  there 
never  was  any  obligation  on  the  defendant  to  pay  the  debt  of 
William  S.  Newell,  previous  to  this  promise.  Not  only  was  the 
note  given  during  a  state  of  drunkenness,  but  it  was  wholly 
destitute  of  consideration.  The  subsequent  promise  and  for- 
bearance gave  it  no  validity.  There  was  no  previous  demand 
on  which  a  recovery  could  have  been  predicated. 

The  charges  of  the  court  below  were  in  opposition  to  this  view 
of  the  law;  the  judgment  will  therefore  be  reversed,  and  a  new 
trial  awarded. 

Judgment  reversed. 

Thb  principal  case  is  orrxD  and  approved  to  the  point  thac  forbeannoe 
to  lae  is  no  ooDsideration,  if  the  demand  was  without  foundation,  in  Wand  v« 
Kirkman,  13  Smed.  k  M.  611,  but  only  for  the  purpose  of  distinguishing  it 
from  a  case  where  the  original  demand  was  valid,  and  sustainable  at  law. 

Contracts  of  Intoxicated  Persons:  See  Gardner  v.  Oaardner,  34  Am.  Deo. 
840,  and  note  353,  where  the  cases  in  this  series  are  collected;  Heirs qf  french 
T.  French  ei  a/.,  31  Id.  441. 

FORBBARANOB  TO  PROSEODTE  AN  UNFOUNDED  ClAIX  Is  not  a  gOOd  OOOSld- 

crmtion  for  a  promise:  N,  //.  Samng$  Bank  v.  Cotcord,  4l  Am.  Dee.  886;  Hot* 
«M  V.  Cook,  86  Id.  151:  SidweU  v.  Evans,  21  Id.  387. 


Coffee  v.  The  Plantebs'  Bank. 

[11  SMBDBS  AHD  JfABMfifJ.,  4B8.] 

GiviNO  OF  FoRTHOOKiNO  BoND  by  One  of  several  defendants,  diaehatgn 
from  the  original  Judgment  those  who  do  not  join  in  the  bond. 

FoRTHOOiONo  Bond  can  not  be  Quashed  after  the  Return  Term  oi 
the  bond  has  been  permitted  to  elapse. 

One  of  Several  Defendants  may  Prosectutb  a  Writ  of  Brbor  with* 
out  joining  his  co-defendants. 

Error  from  the  Bankin  couuty  diciiit  oomri.    The  &ct8  an 
•tated  in  the  opinion. 

W.  Yerger,  for  the  plaintiff  in  enor. 

FouAe,  for  the  defendant  in  error. 


r 
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B7  Court,  Shabket,  0.  J.  This  case  comes  up  from  a  judg- 
ment of  the  circnit  court,  refusing  to  enter  satiafaotion  on  an 
execution  against  the  plaintiff  in  error  and  others.  It  seems 
that  the  defendant  in  error  recovered  a  judgment  against  Gil- 
bert Coatee,  John  E.  Bichardson,  and  John  S.  Oooch,  who 
composed  a  mercantile  firm  under  the  name  of  Coates,  Bichard- 
son  &  Co.,  and  against  J.  B.  Harris  and  T.  J.  Coffee,  all  joint 
makers  of  a  promissory  note.  Sundry  executions  and  also  a 
forthooming  bond  are  appended  to  the  record,  but  for  the  de- 
fendants it  is  insisted  that  they  can  not  be  noticed,  as  they  were 
not  made  part  of  the  record  by  the  bill  of  exceptions.  This  is 
true,  and  we  must  decide  the  case  as  it  is  presented  by  the  rec- 
ord proper.  On  the  sixth  of  June,  1842,  the  plaintiff  in  execu- 
tion moTed  to  quash  a  forthcoming  bond  taken  in  the  case. 
k  The  motion  shows  that  the  bond  was  dated  the  ninth  of  August, 

1839,  and  returned  forfeited  on  the  nineteenth  of  that  month. 
It  recites  the  judgment,  the  levy  on  five  slaves  on  the  twenty- 
ninth  of  April,  1839,  and  the  giving  of  the  bond  by  J.  S.  Gooch, 
Thomas  J.  Green,  and  H.  McNeill;  and  as  a  reason  for  moving 
to  quash  it,  that  it  was  not  taken  by  authority  of  law,  and  varies 
from  the  judgment  and  execution.     This  motion  was  sustained. 
At  the  same  term  (June,  1842),  Coffee  moved  to  have  satisfac- 
tion entered,  which  motion  was  taken  under  advisement,  and 
overruled  in  vacation.    At  December  term,  1842,  Coffee  took 
his  bill  of  exceptions  to  the  decision  of  the  court  in  overruling 
the  motion.     As  the  decision  was  made  in  vacation,  the  excep- 
tion could  not  have  been  taken  sooner.     In  support  of  his  mo- 
tion, Coffee  introduced  as  evidence  his  petition,  accompanied 
by  the  affidavit  of  John  S.  Gooch.     The  petition  seems  to  have 
been  read  without  objection.     It  shows  that  execution  issued 
against  all  the  parties;  that  it  was  levied  on  the  slaves  of  Bich- 
ardson;  that  Gooch  gave  a  forthcoming  bond  with  Ghi'een  and 
McNeill  as  sureties,  and  that  thereupon  the  negroes  were  rede- 
livered without  the  knowledge  or  consent  of  Coffee;  that  the 
bond  was  forfeited;  that  at  that  term  (June,  1842)  the  bond  was 
quashed  on  motion,  after  a  previous  execution  had  issued  on  it, 
and  that  in  truth  the  judgment  had  been  paid  off  in  the  man- 
ner stated  in  Gooch's  affidavit.    The  affidavit  states  the  levy, 
and  the  giving  of  the  forthcoming  bond  as  above  stated;  that 
another  execution  issued,  which  was  levied  on  land  of  Green, 
and  two  negroes  of  Gooch;  that  Bichardson  gave  the  plaintiffs 
claims  to  the  amount  of  four  thousand  three  hundred  and  forty 
dollars  and  a  mortgage  as  collateral  securiiy,  and  obtained  a 
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stay  wiihoat  the  consent  of  Coffee.  On  this  state  of  faets,  did 
the  ootirt  ezr  in  refusing  to  enter  satisfaction  ?  Assuming  that 
the  plaintiff  in  error  ^ms  in  court,  which  is  a  point  not  contro- 
rerted,  we  think  it  did.  Although  we  can  not  inquire  into  the 
correctness  of  the  judgment  quashing  the  bond,  yet  we  may 
determine  whether  it  was  Toid  or  not,  and  in  a  similar  case  we 
have  held  such  a  judgment  absolutely  Toid.  The  case  of  Field 
T.  JMbrge  d  Harrod,  1  Smed.  ft  H.  847,  is  directly  in  point.  A 
bond  was  giyen  by  one  defendant,  but  after  the  return  term  it 
was  quashed,  and  execution  sued  out  on  the  original  judgment. 
We  held  that,  as  the  return  term  of  the  bond  was  permitted  to 
elapse,  the  judgment  afterwards  quashing  it  was  roid,  and  that 
being  so,  the  bond  still  had  the  force  of  a  judgment,  and  the 
defendant  who  did  not  join  in  it  was  discharged.  See  also  Fslr 
laws  Y.  Or\ffm,  9  Id.  862.  When  a  bond  has  been  giyen,  the 
plaintiff  can  not  proceed  on  the  original  judgment.  If  the 
bond  is  quashed  he  can  do  so;  but  if  the  judgment  quashing  the 
bond  is  void,  then  the  case  stands  as  though  it  had  not  been 
rendered. 

The  giving  of  a  bond  by  one  defendant,  discharges  the  oth- 
ers, if  the  bond  was  good;  but  it  is  said  to  have  been  void.  Of 
this  we  can  not  judge,  as  it  is  not  before  us.  It  seems  it  was 
given  by  one  defendant  for  the  redelivery  of  property  belonging 
to  another  of  the  defendants.  This  may  have  made  it  some- 
what out  of  the  usual  course  of  things;  it  may  have  even  been 
irregular,  but  the  plaintiff  had  a  right  to  accept  it,  which  he 
virtually  did  by  failing  to  have  it  quashed  at  the  proper  time. 
We  see  no  reason  which  will  authorize  us  to  say  that  it  was  not 
binding  on  the  signers;  if  so  it  was  a  discharge  of  the  other 
defendants:  Field  v.  Morse  A  Edrrod,  1  Smed.  &  M.  847;  Z/iruf- 
ner  v.  Aaron,  6  How.  681;  King  v.  Ibrry,  6  Id.  518.  As  to 
Coffee,  then,  the  satisfaction  should  have  been  entered. 

It  is  said  that  all  the  defendants  are  not  joined  in  this  writ  of 
error.  It  brings  up  only  the  judgment  on  the  motion,  which 
was  made  by  Coffee  alone.  He  is  therefore  the  only  parly 
against  whom  judgment  was  rendered. 

Judgment  reversed,  and  cause  remanded. 

SoBXTT  ov  FoBXHOOMXHO  BoHB  by  One  Joint  debtor,  Is  ontttlBd  to  walbf' 
gfttlon  sgniast  oo-dobton  after  payments  So^immm  v.  Skenmm^  44  Am.  Deoi 
S8L 
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DiGKSOH  V.  MiLLlSB  BI  Ux. 

[11  aKBDM  AMD  ILkBaBAU.,  6M.] 

SiFABATs  Bratb  07  Wivx  IS  Chabgxablb  for  neoeMaries  ooninustad  io€ 
by  her  while  a  minor  and  sole. 

SlFABAix  Pbopkbtt  ot  Witb  oan  not  ordinarily  be  ral^ected  to  paymeiit 
of  her  debts  contracted  daring  covertnre,  except  when  a  distinct  inten* 
tioo  to  bind  each  property  is  shown. 

Bavxkdptot  07  HuaBAMD  WILL  NOT  DisaHABOB  THB  Wos'b  Dibss  Con- 
tracted before  marriage,  if  she  had  then  and  has  still  estate  onaflboted 
by  the  bankmptcy. 

Vnoncr  Obtaiitbd  tbbouoh  Flba  07  BAinESDTTor,  in  an  aetlon  at  law  for 
neoesssries  supplied  the  wife  while  minor  and  sdle,  is  no  bar  to  a  bill  in 
equity  to  subject  the  separate  property  of  the  wife  to  the  payment  of  the 
debt  so  contracted. 

Appeal  from  the  superior  court  of  ohanoexy.  The  opinion 
states  the  facts. 

Charles  SccUy  for  the  appellants. 

O.  Baker  and  G,  L,  PoUer,  for  the  appellee. 

By  Court,  Thacheb,  J.  Before  the  act  of  1846,  making  the 
separate  property  of  a  married  woman  liable  in  certain  cases, 
this  suit  in  chancery  was  instituted  to  make  the  separate  estate 
of  a  wife  chargeable  for  a  debt  contracted  by  her  while  a  minor 
and  sole;  and  under  these  circumstances,  an  action  at  law  was 
instituted  against  the  husband  and  wife  upon  a  bill  of  neces- 
saries supplied  the  wife  while  a  minor  and  sole,  to  which  action 
the  husband  pleaded  ultimately  his  bankruptcy,  and  recovered 
a  verdict.  It  appears  by  the  bill  in  equity,  that  the  necessaries 
were  supplied  more  than  six  years  previously  to  the  institution 
of  the  suit  in  chancery.  A  general  demurrer  to  this  bill  was 
disallowed  by  the  vice-chancellor,  and  hence  this  appeal.  The 
ground  upon  which  it  has  been  settled  as  a  general  rule,  that  the 
debts  of  a  wife  dum  sola  are  discharged  by  the  bankruptcy  of  the 
husband,  as  well  as  his  own,  is  based  upon  the  principle,  that 
all  her  estate  being  in  his  power,  and  everything  in  his  power 
being  assignable,  the  estate  which  the  wife  brought  the  husband 
falls  into  the  hands  of  the  commissioners  in  bankruptcy,  for  the 
benefit  of  all  creditors,  both  of  husband  and  wife:  MUes  v.  Will' 
iams,  1  P.  Wms.  269.  But  this  is  the  case  of  a  wife  holding  a 
separate  estate,  which  can  not  come  into  the  possession  of  the 
husband,  or  be  assigned  in  bankruptcy  for  his  debts.  Hence  it 
would  seem  that  the  ground  upon  which  the  principle  stands  ia 
taken  away. 
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The  separate  property  of  a  wife  can  not  ordinarily  be  sub- 
jected for  her  debts  contracted  during  covertcire.  Certainly  not 
for  her  general  debts,  and  only  when  a  distinct  intention  to  bind 
such  property  exists.  It  is  a  strict  general  rule  which  throws 
upon  the  husband,  during  coverture,  all  the  obligations  of  the 
wife,  which  eyen  courts  of  equity  will  not  vary,  whether  the 
husband  has  or  has  not  received  a  portion  with  the  wife:  2 
Kent's  Com.  144.  But  this  rule  arises  also  from  a  similar  prin- 
ciple to  that  by  which  it  has  been  settled,  that  the  bankruptcy  of 
the  husband  discharges  also  the  wife's  debts.  It  is  that  in 
maniage,  although  a  husband  runs  the  hazard  of  becoming 
liable  for  his  wife  in  an  amount  greater  than  the  value  of  the 
estate  he  receives  by  her,  he  also  has  the  chance  of  receiving 
by  her  an  amount  far  exceeding  her  debts.  But  where  the 
whole  estate  of  a  wife,  notwithstanding  coverture,  continues- 
separate  to  her,  there  is  no  such  recompense  to  the  husband  for 
his  obligation  for  his  wife's  debts,  but  on  the  contrary,  there 
may  be  a  certainty  of  his  becoming  indebted  on  behalf  of  his 
wife,  with  no  possibility  of  his  receiving  an  amount  even  equal 
to  her  debts.  Thus  such  rules  have  originated  from  the  com- 
mon law  principle,  which  bestows  upon  the  husband  the  per- 
sonal estate  of  the  wife,  and  they  may  well  be  shaken  under  a 
system  of  legislation,  repealing  those  rules,  and  excluding  the 
husband  from  the  title  and  control  of  such  property  of  the  wife. 
Hence,  the  intimations  which  have  been  thrown  out  by  this  court 
in  James  v.  Fisk  el  aL,  9  Smed.  &  M.  144;  and  Doty  et  al.  v. 
MtcheU,  Id.  435. 

But  the  circumstances  of  this  case  are  much  stronger  than  the 
case  of  debt  contracted  by  a  married  woman,  when  her  inten- 
tion to  bind  her  separate  estate  is  doubtful,  or  the  case  of  an 
attempt  to  subject  her  separate  estate  for  the  payment  of  a  gen- 
eral obligation  contracted  by  her  while  sole.  The  claim  sought 
to  be  enforced,  is  remuneration  for  the  maintenance,  education, 
etc.,  of  the  wife  when  sole  and  a  minor,  and  at  a  time  when 
such  expenses  were  a  proper  charge  upon  the  property  now 
sought  to  be  thereto  subjected.  There  can  be  no  doubt  that  this 
property  was  liable  at  the  time  for  necessaries  supplied  to  the 
minor,  and,  indeed,  it  might  have  been  proceeded  against 
directly,  instead  of  being  subjected  through  the  guardian  or 
other  person:  Steele  et  al,  v.  McDowell  etai.,9  Smed.  &  M.  193. 
This  right  has  not  been  divested,  and  the  present  suit  may  be 
deemed  as  a  proceeding  to  enforce  a  right  which  accrued  against 
the  particular  property.    The  action  at  law  does  not  constitute- 
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a  Imr  to  the  prosecmtion  of  the  proceeding  in  eqnily.  The  plea 
of  banloiiptcy  is  but  a  plea  in  abatement,  and  the  real  merits  of 
the  oontroversy  haye  not  been  adjudicated  upon. 

The  act  of  limitations  does  not  fairly  arise  in  this  proceeding. 
It  is  not  relied  upon  expressly  in  the  demurrer.  This  is  a  mat- 
ter that  may  most  properly  be  set  up  hereafter  in  the  answer, 
when  also  matters  may  be  replied,  which  may  tend  to  take  the 
indebtedness  out  of  the  statute.  It  is  also  questionable,  whether 
the  statute  commenced  running  until  the  judgment  at  law,  or 
whether  it  applies  in  such  a  state  of  case,  when  the  fact  that 
the  claim  is  barred  does  not  distinctly  appear  from  the  bill.  So 
far,  then,  as  the  charges  for  maintenance  and  education,  etc., 
are  oonoemed,  a  court  of  equity  may  subject  the  property,  but 
the  same  principle  does  not  hold  in  reference  to  the  costs  and 
expenses  of  the  suit  at  law. 

We  think  that  the  demurrer  was  properly  disallowed,  and 
aflSrm  that  decree,  and  remand  the  cause  for  further  proceed- 
ings. 

LlABILITT  OF  MaBKTTCI>  WoKAK'b  SbPABATE  PrOPBRTT  rOB  HSB  I>XBTB: 

Bee  note  to  Ewmg  y.  SmUh^  5  Am.  Dec  589,  where  the  subject  is  discnssed 
At  length,  and  note  to  Thomaa  v.  FcUoeO,  80  Id.  233;  Moirt/m  ▼.  DweUy^  21 
Id.  245;  Jaqtus  v.  M.  E.  CJmrek^  8  Id.  447;  Demartt/t  ▼.  Wfiihoop^  Id.  487| 
OtUer  ▼.  JBwMgk,  6  Id.  590. 
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St.  Louis  Insubai^oe  Gompant  v.  Ktul 

[11  IDhoitbi,  878.] 
WBSBB  B7  CONDinONB  OF    POLIOT  OF   IVBUBASCm  NonOB  OF  LO68  IB  B»> 

Qumu)  to  be  given  forthwith,  it  is  only  neoeasary  that  euoh  notice  be 
given  with  dne  diligenoe  under  all  the  ciroomstanoes  of  the  ease. 
Imbubxb,  bt  UBosiviNa  NonoB  of  Loos  without  BIakino  OBJEonoir  to 
its  not  being  given  in  time,  does  not  thereby  waive  saoh  notice. 

FOBMAL    DSFBCTB    IN    PBXLIMINABT    PrOOF    OF    L08S    ABB    EbOAKDBD   AS 

Waitbd,  where  the  nnderwriter  pnts  his  refnsal  to  pay  distinctly  ob 
some  other  ground. 

OoYXRANT  oommenoed  in  the  St.  Lonis  circuit  court  to  reoorer 
on  a  policy  of  insurance  on  a  tobacco  factory.  The  policy  con* 
tained  the  usual  terms  and  conditions  of  fire  policies.  The 
ninth  condition  provided,  among  other  things,  that  "  persons 
sustaining  loss  or  damage  by  fire,  shall  forthwith  give  notice 
thereof  in  writing  to  the  company."  And  the  tenth  condition 
was  that  *'  all  fraud  or  false  swearing  shall  cause  a  forfeiture  of 
all  claims  on  the  insurers,  and  shall  be  a  full  bar  to  all  remedies 
against  the  insurer  on  the  policy."  The  third  and  fourth  in- 
structions referred  to  in  the  opinion  are  as  follows:  "  8.  The 
condition  of  the  policy  requiring  the  notice  and  proofs  of  loss^ 
are  to  be  construed  strictly  against  the  St.  Louis  Insurance  Com- 
pany, in  this  action,  and  if  the  jury  belieye  from  the  evidence 
that  the  said  company  made  no  objection  to  the  notice  or  proofs 
of  loss,  but  refused  to  pay  the  loss  on  other  and  difibrent 
grounds,  the  jury  is  authorized  to  find  that  such  objections 
were  waived.  4.  If  the  insurance  company  intended  to  rely  on 
any  defect  in  the  proofs  of  loss,  they  should  have  apprised  the 
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pbuniiff  that  the  proofs  were  defeotiye,  so  as  to  give  him  an  op- 
portunity to  supply  the  defect  before  it  was  too  late;  and  if  the 
jury  beliere  from  the  evidence  that  they  neglected  or  omitted  to 
apprise  the  plaintiff  that  his  proofs  of  loss  were  defectire,  their 
silence  is  to  be  considered  as  a  wairer  of  any  defect  in  the 
proo&."    The  other  essential  facts  are  stated  in  the  opinion. 

Oeyer,  for  the  appellant 

Eoffer  and  EiU^  for  the  appellee. 

By  Court,  ITapton,  J.  For  the  sake  of  conyenience  I  will 
oonsider  the  questions  presented  by  the  record  under  three  prin- 
cipal heads:  first,  the  sufficiency  of  the  notice;  second,  the 
proofs  of  loss;  and  third,  the  instructions  on  the  questions  of 
false  swearing  and  the  plaintiff's  participation  in  the  arson. 

1.  The  declaration  averred,  that  notice  in  writing  was  forth- 
with given  to  the  company,  according  to  the  stipulations  in  the 
ninth  condition  of  the  policy.  The  proof  was,  that  the  fire  oc- 
curred on  the  first  of  April,  and  the  notice  was  given  on  the 
fifth.  The  first  instruction  of  the  court  was,  that  the  notice  must 
be  given  with  due  and  reasonable  diligence  under  all  the  cir- 
cumstances of  the  case.  The  acts  required  to  be  performed  by 
the  assured  are  well  understood  to  be  conditions  precedent, 
without  the  performance  of  which,  the  plaintiff  can  not  recover. 
An  averment  of  the  performance  is  therefore  necessary,  and  the 
proof  must  of  course  sustain  the  averment.  What,  then,  is 
meant  by  the  word  "  forthwith,"  as  used  in  the  ninth  condition 
of  the  printed  proposals  ?  It  can  not  mean,  that  no  interval  is  to 
elapse  between  the  time  of  the  fire  and  the  giving  of  the  notice — 
nor  can  it  mean  that  an  unreasonable  or  unnecessary  delay  would 
be  tolerated.  The  construction  given  to  this  term  in  Inman  v. 
Western  F.  L  Co.,  12  Wend.  452,  appears  to  be  a  reasonable 
one,  and  differs  in  no  respect  material  from  the  doctrine  ad- 
vanced in  the  first  instruction.  **  Forthwith"  means  without  un- 
necessary delay.  The  notice  must  be  given  with  due  diligence, 
under  the  circumstances  of  the  case.  The  averment  in  the 
declaration,  that  notice  was  given  forthwith,  is  therefore  equiva- 
lent to  an  averment  that  the  notice  was  given  with  due  diligence 
under  the  circumstances  of  the  case,  and  it  was  only  necessary 
that  the  proof  should  sustain  the  averment.  There  is  no  mate- 
rial difference  between  the  instruction  as  given  by  the  court  and 
the  first  instruction  asked  by  the  defendant.  They  were  both 
erroneous  in  leaving  to  the  jury  the  question  of  due  diligence; 
but  had  the  issue  been  found  under  either  or  both  of  these  in- 
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stmotioDSy  ibis  error  would  not  haye  been  prejadidal  to  the 
jndgmenty  if  the  facts  on  the  record  would  authorize  the  finding. 
But  the  court  did  not  leave  the  question  in  this  position,  but 
declared  to  the  jury,  in  the  second  instruction,  that  if  the  com- 
pany made  no  objection  to  receiving  the  notice,  or  did  not  ob- 
ject to  it  because  it  was  not  given  in  time,  and  employed 
counsel  to  attend  to  the  taking  of  the  proofs  of  loss,  these  facts 
amounted  to  a  waiver  on  the  part  of  the  company  of  any  objec- 
tion to  the  notice,  either  as  to  its  form,  or  the  time  it  was  given. 
This  instruction,  it  is  manifest,  absolved  the  jury  altogether 
from  the  neoeesitj  of  determining  upon  the  question,  as  to  the 
diligence  of  the  plaintiff.     The  first  instruction  was,  therefore, 
rendered  a  mere  abstraction — for,  if  the  company  received  the 
notice  and  acted  under  it,  the  second  instruction  rendered  un- 
necessaiy  all  inquiry  into  the  diligence  of  the  plaintiff  in  giving 
it.     The  court  extended  the  doctrine  of  waiver,  which  has  been 
applied  to  the  sufficiency  of  the  preliminary  proofs,  to  the  no- 
tice.    There  is,  no  doubt,  abundance  of  authority  to  sustain  the 
doctrine,  that  formal  defects  in  the  proofs  of  the  loss  may  be 
waived  by  the  conduct  of  the  underwriters.     The  doctrine  is 
reasonable  in  itself,  and  necessary  to  protect  the  assured  against 
mere  technical  obstructions  to  a  recovery  in  other  respects  just 
and  proper.     If  the  formal  proofs  of  interest  and  loss  are  de- 
fective, it  is  but  fair  that  the  company  should  apprise  the  assured 
ct  their  objections.     Such  defects  might  be  cured  if  the  party 
was  apprised  of  them.     It  would  therefore  be  a  virtual  decep- 
tion practiced  on  the  assured,  if  the  underwriters  should  be 
permitted  to  receive  these  papers  without  objection,  and  after 
placing  their  objections  to  paying  the  insurance  upon  other 
grounds,  turn  round  at  the  trial,  and  attempt  to  avoid  their 
liabilities  by  technical  objections  to  the  proofs  furnished  them. 
But  the  want  of  a  timely  notice  is  another  matter.     Whether 
the  company  are  silent,  or  make  objections,  can  not  alter  the 
right  of  the  parties.     If  the  notice  is  too  late,  there  is  an  end  to 
the  matter.     The  want  of  such  a  notice  can  not  be  supplied. 
Of  what  avail  would  it  be  to  the  assured  to  be  told  that  the 
notice  was  insufficient?  that  it  was  too  late?    How  could  the 
silence  of  the  insurance  company  be  construed  as  an  admission 
that  the  notice  was  in  time  ?    It  was  not  the  duty  of  the  com- 
pany to  make  any  formal  objection  to  the  want  of  notice.    It 
was  made  the  duly  of  the  assured  to  give  the  notice,  and  neither 
silence  on  the  part  of  the  company  nor  positive  objeotiona  would 
alter  its  dumoier  or  sufficiency.    In  the  case  of  ifeJtofers  d 
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Brvjce  ▼.  Weslchetier  Inn.  Co.,  25  Wend.  379,  the  judge  sub- 
mitted to  the  juiy  two  questions:  first,  whether  there  had  been 
an  unreasonable  delay  in  giving  the  notice;  and,  second,  whether 
the  insurance  company  had,  by  their  acts,  waived  the  prelim- 
inaiy  proof.    In  that  case,  the  fire  occurred  on  the  first  of  July, 
and  the  notice  was  not  given  until  the  thirteenth;  but  it  appeared 
that  negotiations  had  been  on  foot  between  the  two  parties  from 
the  time  of  the  fire.    The  question  of  delay  was  not  confounded 
with  the  waiver  of  preliminary  proofs.    The  jury  passed  upon 
both  questions,  and  although  the  question  of  diligence  was  con- 
sidered one  of  law,  when  the  &cts  were  found  or  agreed  upon, 
yet  the  appellate  court  regarded  the  verdict  of  the  jury  under 
such  instructions  as  special,  and  proceeded  to  determine  the  case 
accordingly.    I  am  not  willing  to  say  that  the  notice  in  this  case 
was  not  in  time.    The  delay  was  so  inconsiderable  that  very 
slight  circumstances  would  be  sufficient  to  excuse  it.     Courts 
have  uniformly  given  a  liberal  construction  to  these  conditions 
in  policies  of  insurance.     It  wotdd  be  going  too  far  to  say  that 
a  notice  given  in  four  days  after  the  fire  would,  under  any  cir- 
cumstances, constitute  a  notice  forthwith,  within  the  meaning 
of  the  ninth  condition.     There  were,  however,  facts  in  evidence 
which  might  have  satisfactorily  accounted  for  the  delay  in  this 
case.     The  plaintiff  received  an  injury,  either  at  the  fire,  about 
which  the  present  controversy  has  arisen,  or  some  other  fire 
happening  at  that  time,  and  was  confined  for  several  days  to  his 
house.    This  circumstance  alone  might  make  the  delay  a  reason- 
able one,  and  the  fact  that  the  company  acted  under  the  notice 
would  be  evidence  that  it  had  been  productive  of  no  inconven- 
ience or  injury  to  them.    But  the  jury  did  not  pass  upon  the 
facts,  on  this  view  of  the  case.     The  court  told  the  juiy  that  the 
Bilenoe,  or  failure  to  object,  was  an  absolute  waiver  of  defects  in 
the  notice,  both  as  to  time  and  form.    Upon  this  construction 
of  the  law,  a  failure  to  give  notice  for  six  months  would  not 
affect  the  rights  of  the  assured,  unless  the  underwriters  should 
positively  refuse  to  receive  the  notice  or  take  some  other  une- 
quivocal steps  to  indicate  their  determination  to  resist  the  pay- 
ment on  this  ground.    Such  a  doctrine  would  be,  in  fact,  imply- 
ing a  new  contract  between  the  parties,  from  the  mere  inaction 
or  silence  of  one  party. 

2.  The  third  and  fourth  instructions,  so  &r  as  they  related  to 
defects  in  the  proofs  of  loss,  were  correct.  Formal  defects  in 
the  preliminazy  proof  which  may  be  supplied,  if  objections  are 
nuuile  by  the  underwriters  in  time,  may  well  be  regarded  as 
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miveA,  where  the  underwriters  pat  their  refusal  to  pay  distinctiy 
on  some  other  ground.  Nor  do  I  perceire  any  objection  to  sooh 
eyidenoe,  on  the  ground  that  the  pleadings  inyolye  a  different 
issue.  It  is  merely  eridenoe  of  a  performance.  It  is  not  the 
case  of  a  substitution  of  a  new  contract  for  the  old  one;  it  is  not 
an  excuse  for  non-performance,  by  the  preyention  or  discharge 
of  the  defendants,  but  it  is  eyidence  of  performance.  The  party 
for  whose  benefit  the  condition  is  inserted  is  presumed  to  under- 
stand its  import,  and  his  acceptance  is  the  strongest  eyidence 
that  the  act  agreed  to  be  done  has  been  done  according  to  con- 
tract. 

In  the  numerous  cases  cited,  in  which  this  doctrine  of  waiyer 
has  been  distinctiy  asserted,  I  do  not  discoyer  that  any  objection 
has  been  suggested  to  the  admissibility  of  such  eyidence  on 
account  of  the  form  of  the  pleadings  and  the  character  of  the 
issues  made.  It  is  true,  that  the  actions  are  usually  osmLmpsUp 
and  the  cases  tried  on  the  general  issue,  but  an  ayerment  of  the 
performance  of  a  condition  precedent  is  as  essential  in  the  action 
of  assumpsU  as  in  coyenant. 

In  the  case  of  MoMasten  dk  Bruce  y.  Westchester  M.  L  Co., 
heretofore  cited,  the  pleadings  are  not  stated,  but  it  is  to  be  in- 
ferred that  the  declaration  was  in  the  usual  form,  and  the  judge 
left  it  with  the  jury  to  say  whether  the  acts  of  the  underwrit^m 
had  not  waiyed  any  objections  to  defects  in  the  preliminary 
proof.  In  the  case  of  JS^na  Fire  Ins,  Go.  y.  Ik/ler,  16  Wend. 
385  [80  Am.  Dec.  90],  in  the  court  of  errors  of  New  York,  the 
chancellor  declared  the  law  to  be  well  setUed,  that  defects  in  the 
proofs  of  loss  might  be  waiyed  by  the  silence  of  the  underwrit- 
ers, but  suggested  that  the  question  of  waiyer  had  not  been 
submitted  to  the  jury.  '*  The  difficulty  is,"  he  obeeryed  in  the- 
course  of  his  remarks  on  the  point,  "  that  the  question  of  waiyer 
was  not  raised  at  the  circuit,  so  as  to  giye  the  underwriters  an 
opportuniiy  of  showing  that  they  had  in  fact  insisted  upon  the 
want  of  a  proper  certificate  as  a  necessary  part  of  the  prelimi- 
nary proofs — the  court  haying  decided  that  the  certificate  pro- 
duced was  sufficient." 

The  objection  of  the  chancellor  was,  not  to  any  defects  in  the 
declaration,  excluding  proof  of  waiyer,  but  that  the  circuit  judge 
held  the  certificate  sufficient,  and  neyer  permitted  the  jury  to 
pass  upon  the  question  of  waiyer.  It  is  clearly  inferable,  that, 
in  his  opinion,  no  ayerment  of  waiyer  in  the  declaration  was 
necessary,  or  would  haye  been  proper.  In  the  case  of  Dawes  y. 
North  Swer  Ins.  Go,^  7  Cow.  462,  the  plaintiff  ayerred  a  per* 
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foimaiice  of  tho  nintih  oondition  of  the  policy,  and  fhe  proof 
was,  that  the  preflident  of  the  company  waiTed  a  compliance. 
The  court  held  that  the  president  had  no  authority  to  do  such 
an  act.  By  the  act  of  incorporation  the  president  had  no  such 
power,  and  no  such  power  had  been  giyen  by  any  by-law.  The 
company,  therefore,  were  not  considered  bound.  It  was  admit- 
ted, howerer,  that  if  the  board  of  directorB  had  dispensed  with 
the  condition,  the  corporation  would  haye  been  bound.  Now, 
it  is  obvious  that  the  investigation  of  the  question  of  authority 
was  totally  unnecessary,  if,  under  the  pleading,  a  waiver  of  any 
sort  was  inadmissible.  The  case  of  Martin  v.  FUhing  Ins.  Co,, 
20  Pick.  889  [82  Am.  Dec.  220],  is  another  case  tending  very 
strongly  to  show  the  opinion  of  the  profession  on  tins  point 
That  was  an  action  of  oMumpstf  on  a  policy.  No  preliminary 
proof  was  made,  except  an  abandonment,  which  was  not  ac- 
cepted, and  a  demand  of  payment  of  the  loss,  and  a  written 
agreement  of  reference,  and  the  testimony  of  one  of  the  plainti£f 's 
witnesses  that  the  defendant  had  always  resisted  the  right  of 
recovery  on  account  of  the  unseaworthiness  of  the  vessel.  The 
supreme  court  said:  **  The  court  veiy  properly  left  it  to  the  jury 
to  determine  whether  the  defendants  had  not  waived  their  right 
to  any  further  proof,  or  whether  it  was  not  evidence  that  they 
had  such  proof.'' 

In  these  cases  the  allegations  in  the  declaration  are  not  stated, 
but  it  is  to  be  presumed  that  if  there  had  been  any  variation 
from  the  usual  form,  that  fact  would  have  appeared.  The  evi- 
dence of  a  waiver  was  uniformly  admitted  under  the  general 
issue  in  asswmpsii^  and  the  declaration  in  this  special  action  on 
the  case  must  necessarily  contain  the  same  averments  which 
would  be  essential  in  an  action  of  covenant  brought  upon  a 
similar  instrument,  under  seal. 

8.  The  principal  defense  in  this  case  was  based  upon  the 
alleged  false  swearing  of  the  plaintiff,  in  his  preliminary  proofs 
of  loss,  and  his  alleged  participation  in  the  burning  of  his  fac- 
tory. To  sustain  the  latter  charge,  it  was  obviously  essential 
that  the  first  should  be  established.  For,  it  would  require  a 
stretch  of  creduliiy,  not  ordinarily  to  be  found,  to  be  convinced 
that  the  plaintiff  set  fire  to  a  building  containing  nearly  twelve 
thousand  dollars'  worth  of  his  properly,  when  the  insurance 
only  covered  six  thousand  dollars.  The  main  controversy,  then, 
must  have  been  as  to  the  truth  of  the  plaintiff's  statement  of 
the  amount  and  value  of  the  property  in  the  buildingat  the  time 
cf  the  file,  and  his  statement  that  "  he  was  unable  to  give  a  more 
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particular  deecription^  for  ihe  reason  that  all  his  books  and  ac- 
ooTints  were  consumed  in  the  building.''  Accordingly  we  find 
on  fhe  record,  that  a  mass  of  testimony  was  brought  to  bear 
upon  both  these  points.  It  was  proper  that  the  instructions 
upon  these  points  should  be  clear  and  satisfactoiy.  The  instruc* 
tions  giyen,  at  the  plaintiff's  instance,  on  the  question  of  false 
swearing,  haye  already  been  copied;  their  propriety  is  not  ques- 
tioned. The  only  objection  that  could  be  urged  to  them  is,  per- 
haps, that  they  are  too  abstract  in  their  character,  and  do  not, 
with  sufficient  precision,  direct  the  jury  to  the  exact  matters 
controyerted.  But  the  instructions  asked  by  the  defendant  were 
also  giyen.  It  is  stated  that  they  were  modified,  but  to  what 
extent  does  not  appear.  We  must  presume  that  the  alterations 
were  immaterial.  The  twelfth  instruction  asked  by  the  defend- 
ant was  refused.  That  instruction  directed  the  jury  to  find  the 
plaintiff  guilty  of  false  swearing,  if  they  belieyed  &om  the  eyi- 
dence  that  all  the  plaintiff's  books  and  accounts  were  not  con- 
sumed in  the  alleged  fire,  or  that  the  plaintiff  had  no  reason  to 
belieye  that  such  was  the  fact.  The  plaintiff,  in  his  proofs  of 
loss,  to  which  he  made  oath,  stated  that  he  could  not  giye  a 
more  particular  description  of  the  property  consumed,  for  tho 
reason  that  all  his  books  and  accounts  were  consumed  in  the 
fire.  The  plaintiff  may  haye  intended  to  assert  that  all  his 
books  and  accounts,  which  at  the  time  of  the  fire  were  in  the 
factory,  had  been  consumed,  and  therefore  no  moral  guilt  could 
attach  to  this  statement,  nor  any  fraud  be  perpetrated  on  the 
company,  if  the  statement  was  substantially  true,  although  some 
of  the  plaintiff's  books  and  accounts,  kept  at  another  place,  were 
not  consumed.  Still,  it  is  obyious  that  the  statement  of  the 
plaintiff  carries  with  it  the  implication  that  the  books  and  ac- 
counts which  had  been  consumed  in  the  fire  had  a  tendency  to 
explain  the  amount  of  property  contained  in  the  building;  and 
if  they  had  no  such  tendency,  the  statement  was  calculated  to 
create  a  false  impression.  There  was  eyidence  on  both  sides  of 
the  question,  of  which  the  jury  were  the  judges.  The  twelfth 
instruction,  as  it  was  asked,  was  objectionable;  it  might  haye 
been  giyen  with  the  modification  we  haye  suggested.  The  in- 
struction in  relation  to  interest  was  erroneous.  The  insurance 
was  not  payable  until  sixty  days  after  notice  and  proof  of  loss. 
The  case  must  be  remanded,  because  of  the  error  committed 
by  the  court  on  the  question  of  notice.  The  &ct8  haye  not  been 
passed  upon  by  a  jury  in  such  a  shape  as  to  enable  us  to  deter- 
mine, as  a  question  of  law,  whether  there  was  due  diligence  or 
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Bot.  Wo  have  not  Tentared  to  foim>  much  less  to  express,  any 
epiBion  of  the  case  upon  its  merits.  We  hare  had  time  barelj 
to  glance  OTer  the  yolnminons  mass  bt  testimony  spread  upon 
the  asoord.  The  case  is  an  important  one,  not  only  because  of 
the  consideKable  amoiint  of  property  inyolTed,  but  because  it  in- 
TolTee  imputations  upon  the  integrity  of  the  plaintiff,  of  the 
most  serious  character.  If  the  imputations  be  unfounded,  the 
plaintiff  will  lose  nothing  by  dehiy — ^f  or  truth,  though  sometimes 
slow  in  its  progress,  rarely  fidls  to  oyertake  error  in  the  long 
ran.  If  they  are  true,  it  is  but  right  that  the  insuxance  com- 
pany should  haye  auotber  opportunity  of  establishing  them, 
there  haying  been  a  misdirection  at  the  former  trial. 

The  other  judges  concurring,  the  judgment  is  reyersed  and 
the  cause  remanded. 


Dnaon  nr  PaxLnaHAaT  Pboois  abs  Dbimsd  to  bb  WAiysn,  where  the 
ftmann  place  their  refnaal  to  pay  upon  other  gronnde:  Martin  v.  FUhing  Ing, 
Co.,  32  Am.  Deo.  220,  note  226;  Jiu88iU  v.  State  Ins.  Co.,  65  Mo.  693»  citing 
the  principal  case.  And  in  ^tfiw  v.  State  Ina,  Co.  of  Hannibal,  47  Id.  61,  it 
ii  dted  to  the  point  that  a  policy  of  inaoranoe  will  not  be  held  forfeited  on  ac- 
eonnt  of  defects  in  the  preliininary  proofs  of  loes,  where  the  certificate  was 
received  by  the  company,  and  no  objectian  made  on  that  account  until  the 
ease  came  on  for  trial,  the  company  having  refused  payment,  and  put  its  re- 
fusal on  other  grounds.  See  also  .^Bkna  F.  Ins,  Co.  v.  Tyler,  30  Am.  Dec  90^ 
note  102;  Ocean  Int.  Co.  v.  Francie,  19  Id.  640,  note  661. 

Thb  pbinoipal  oabb  18  oiTBD  in  Minor  v.  Bdwarde,  12  Mo.  189,  to  the 
point  that  what  acts  or  what  deolarati<His  amount  to  a  waiver  is  a  question  of 
law,  hot  that  whether  such  acts  or  declarations  were  made  .or  performed  is 
for  the  jury.  And  in  PkOUpe  v.  Protection  Int.  Co.^  14  Id.  281,  the  court 
says:  "A  dirtinction  was  taken  in  Ky^t  Cate  between  the  notice  of  loss  and 
the  pwJiminary  pvoo^  which  we  are  inelined  to  think  was  not  well  ososid- 
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goods  intrusted  to  him,  if  the  loss  was  not  occasioned  by  his  deliiilt» 
bat  must  have  happened  without  suoli  default.  And,  therefore,  in  an 
action  against  a  carrier  for  a  breach  of  aoontraet  of  affreightment,  hems/ 
show,  by  way  of  defense,  that  although  his  boat  was  not  seaworthy,  the 
loss  was  in  fact  occasioned  by  the  excepted  perik  of  the  river,  and  not  by 
the  unseaworthiness  of  the  boat. 
CaoBSK  Usually  Pubsttbd  bt  Skilltul  Pilots  in  PAflsoio  Bab»  Svao, 
or  dangerous  place  in  a  river,  is  the  test  by  which  the  propriety  of  a 
esrrier's  oonduct  in  passing  such  places  is  to  be  ascertained.  The  rule 
which  imputes  carelessness  to  a  captain  whose  boat  strikes  a  known  rook 
Am.  Dbo.  yoL.  XLIX— 6 
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or  shoftl,  nnlen  driven  by  a  tempest,  is  applioilile  only  to  toe  navigatioD 
of  the  ooeaa  where  sooh  obetractioDB  are  marked  on  eharti  and  may  bo 
avoided,  hat  does  not  apply  in  the  navigation  ol  oar  inland  rivers. 

OisB,  brought  by  Yalentiiie,  to  leooyer  the  value  of  a  qoan- 
tiiy  of  baoon  shipped  on  defendant's  steamboat,  Oregon.  The 
Oregon  was  proceeding  down  the  river  without  any  buckets 
being  on  one  of  her  wheels,  when  she  ran  her  bow  against  a 
sand  bar,  and  by  the  force  of  the  current  was  swung  round. 
While  she  was  swinging  around,  her  side  near  the  stem  struck 
a  snag,  which  tore  a  hole  in  her,  and  then  she  swung  over  the 
snag  up  against  the  bar.  The  boat  and  much  of  her  cargo,  in- 
cluding the  plaintiff's  bacon,  were  lost.  At  the  trial  there  was 
evidence  given  to  show  that  a  vessel  in  the  condition  of  the 
Oregon  might,  in  some  circumstances,  be  less  manageable  than  if 
she  had  both  wheels  complete.  But  the  weight  of  the  testimony 
was,  that  no  condition  of  the  wheels  could  prevent  the  stem 
from  being  carried  around  by  the  force  of  the  current,  when  the 
bow  is  upon  a  bar,  unless  the  boat  has  run  so  far  on  the  bar  as 
to  be  fast  for  a  great  part  of  her  length.  That  portion  of  the 
second  instruction  given  to  the  jury  which  is  referred  to  in  the 
opinion  is  as  follows  :  "And  if  the  jurors  shall  believe  also  from 
the  evidence  that  the  said  boat,  at  the  time  of  starting  on  said 
voyage  with  the  property,  was  not  tight,  stanch,  and  suitably 
equipped  for  said  voyage,  with  proper  officers  and  with  a  proper 
crew,  and  if  they  shall  also  brieve  from  the  evidence  that  the 
said  property,  after  such  delivery,  became  lost  to  the  plaintiff, 
they  will  find  the  issue  for  the  plaintiff."  The  jury  returned  a 
verdict  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial,  which  was  refused. 

ChfttMe  and  Baies^  for  the  appellants. 

Oeyer^  for  the  appellee. 

By  Court,  Scott,  J.  The  principal  question  discussed  in  thia 
case,  is  whether,  if  a  steamboat  not  seaworthy,  on  which  there  ia 
a  contract  of  affreightment,  departs  on  a  voyage  and  is  after- 
wards sunk,  in  an  action  against  the  owners  for  not  providing 
proper  means  for  safely  carrying  the  cargo,  the  defendant  can 
show  as  a  defense  that  the  loss  was  occasioned  by  a  peril  ex- 
cepted in  the  contract,  and  was  in  no  manner  influenced  by  the 
defect  of  unseaworthiness,  and  that  it  would  have  happened^ 
even  had  the  boat  been  seaworthy?  Had  there  been  a  policy  on 
the  cargo,  it  would  not  have  admitted  of  a  question,  that  there 
could  have  been  no  recovery  upon  it,  as  the  boat  not  being 
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wortfay,  tlie  polioj  would  never  have  attaohed,  and  of  oouise  no 
action  ooold  have  heen  sustained  against  the  underwriter. 
Henoe  it  was  contended,  that  as  the  policy  and  the  faill  of  lading 
were  designed  to  indemnify  the  shipper  against  all  perils,  and 
ss  the  hill  of  lading  covers  the  perils  not  provided  against  by 
the  policy,  as  there  could  have  been  no  recovery  against  the  un« 
derwriter  on  a  poli<7,  the  carrier  must  be  liable.  If  the  action 
had  been  against  the  carrier  for  a  loss  of  the  policy  by  reason  of 
its  not  attaching  in  consequence  of  the  unseaworthiness  of  his 
boat,  this  argument  might  have  been  more  appropriate;  but  the 
complaint  is,  that  proper  means  were  not  employed  to  carry  the 
cargo,  and  the  question  is,  whether  the  owner  of  the  boat  can 
show  that  the  loss  was  not  occasioned  by  the  defectiveness  of 
the  means  of  conveyance. 

There  is  no  doubt  of  the  general  principle,  that  the  owner  is 
bound  to  see  that  the  boat  be  seaworthy,  which  means,  that  she 
must  be  tight,  stanch,  and  strong,  well  furnished,  manned, 
victualed,  and  in  all  respects  equipped  in  the  usual  manner  for 
the  trade  in  which  she  is  engaged.  She  must  be  adapted  to  the 
cargo  and  to  the  service  in  which  she  is  employed.  There  is  no 
such  thing  as  absolute  seaworthiness  in  the  law.  The  term 
*'  seaworthy*'  is  a  relative  one,  and  is  always  construed  in  ref- 
erence to  a  voyage  in  which  a  vessel  is  to  be  engaged.  The 
flame  vessel  may  be  seaworthy  for  one  voyage  and  entirely  un- 
seaworthy  for  another.  That  if  any  loss  happens  to  a  shipper 
in  consequence  of  the  neglect  of  the  owner  to  furnish  a  suitable 
vessel,  he  is  responsible  for  such  loss,  although  the  defect  may 
be  a  latent  one,  and  unknown  to  him.  He  impliedly  warrants 
tiiat  his  vessel  is  suitable  to  the  service  in  which  he  undertakes 
to  employ  her.  That  the  ship-owner,  like  the  common  carrier, 
is  an  insurer  against  everything  but  the  excepted  perils,  which 
fay  the  common  law  were  the  act  of  Ood,  and  the  public  enemy, 
though  now  by  bills  of  lading  the  unavoidable  perils  of  the  sea  or 
river  are  excepted,  a  phrase  which  it  has  been  held  narrows  the 
responsibiliiy  of  common  carriers  more  than  it  was  by  the  com« 
mon  law:  MDArthur  v.  Sean,  21  Wend.  199. 

Lord  Holt,  who  was  the  first  to  define  with  predsion  the  law 
regulating  the  liabilities  of  bailees,  said,  '*  that  the  rule  with 
regard  to  conunon  carriers  was  a  politic  establishment,  con- 
tiived  by  the  policy  of  the  law  for  the  safety  of  all  persons,  the 
necessity  of  whose  a£Gurs  obliges  them  to  trust  those  sorts  of 
persons,  that  they  may  be  safe  in  their  ways  of  dealing,  for  else 
these  oaniare  mi^t  have  an  opportunity  ci  undoing  all  persona 
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who  bad  any  daalingBirith  thani  bjreombimiig  with  thieres,  and 
yet  doing  it  in  so  clandestine  a  manner  as  would  not  be  possible 
to  be  disooTeied:''  Co^  t.  Bernard,  2  Ld.  Baym.  918.  This 
law  then  is  founded  not  on  principles  of  justice,  bat  is  sap*- 
ported  by  policy  and  conyenience  Oases  of  snch  hardship  fre> 
qnently  arise  under  it,  as  endanger  the  uniformity  of  its  appli- 
catiim.  Under  such  circumBtances,  there  seems  to  be  no  pro- 
priety in  extending  its  operations  beyond  the  reasons  which 
caused  its  existence.  A  carrier  ought  to  be  liable  for  a  loss  oc- 
casioned by  his  default.  But  to  hold  him  responsible  for  a  loss 
by  an  accepted  peril,  not  at  all  attributable  to  the  default,  would 
seem  to  be  great  injustice.  If  tiie  master  of  a  boat  should  be 
guilty  of  negligence,  and  afterwards  she  should  be  stricken 
with  lightning  and  consumed,  would  it  not  be  extremely  hard 
to  hold  the  owner  responsible  for  the  loss  when  it  was  so  appa- 
rent that  the  disaster  had  no  connection  with  the  event?  With 
regard  to  policies,  it  has  been  held,  that  a  temporary  non- 
compliance with  the  implied  warranty  of  seaworthiness,  when 
the  policy  has  once  attached,  does  not  discharge  the  under- 
writers from  a  liability  for  all  subsequent  losses,  where  it  dis- 
tinctly appears  that  no  damage  or  subsequent  change  of  risk 
was  occasioned  by  such  non-compliance:  1  Phillips  on  Ins» 
332-334.  The  question  under  discussion  has  rarely  arisen,  and 
not  much  learning  is  to  be  found  in  the  books  in  relation  to  it. 
So  far  as  intimations  of  opinion  haye  been  given  by  judges  and 
elementary  writers,  their  inclination  has  been  in  favor  of  admit- 
ting evidence,  showing  that  the  loss  was  independent  of  the  de- 
fault of  the  earner. 

Chancellor  Sent  says,  if  the  master  deviates  unneoessarily 
from  the  usual  course,  and  the  caigo  be  injured  fay  tempest 
during  the  deviation,  the  deviation  is  a  sufficiently  proximate 
cause  of  the  loss  to  entitle  the  freighter  to  recover;  though  if  it 
could  be  shown  that  the  same  loss  not  only  might  but  must 
have  happened,  if  there  had  not  been  any  deviation,  the  conclu- 
sion might  be  otherwise:  8  Kent,  210.  This  doctrine  of  the 
judges  is  founded  on  what  fell  from  the  chief  justice  in  the  case 
of  DaviB  V.  ChrreU,  6  Bing.  716.  In  that  ease  the  plaintiff  put 
on  board  defendant's  barge,  lime,  to  be  conveyed  from  the  Mid- 
way to  London.  The  master  of  the  barge  deviated  unnecessarily 
from  the  usual  course,  and  during  the  deviation  a  tempest  wetted 
the  lime,  and  the  barge  taking  fire  thereby,  the  whole  was  lost. 
It  was  held  that  the  defendant  was  liable,  and  the  cause  of  loss 
sufficiently  proximate  to  entitie  the  plaintiff  to  recover.    Tin- 
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dtJ,  C.  J.9  in  deUyenjig  the  opmion  of  the  oovxiy  in  aaswer  to 
the  objection  that  there  was  no  neoessary  connection  between 
the  loss  and  the  dcTiation,  and  that  it  might  haye  happened  had 
there  been  no  deviation,  said,  "  we  think  the  real  answer  to  this 
objection  is,  that  no  wrong -doer  can  be  allowed  to  apportion  or 
qualify  his  own  wrong;  and  that  as  a  loss  has  actaally  happened 
whilst  his  wrongful  act  was  in  operation  and  force,  and  which 
is  attributable  to  his  wrongful  act,  he  can  not  set  up  as  an  an- 
swer to  the  action,  the  bare  possibilify  of  a  loss  if  his  wrongful 
act  had  neyer  been  done.  It  might  haTe  admitted  of  a  different 
construction,  if  he  could  show  not  only  that  the  same  loss  might 
have  happened,  but  that  it  must  haTC  happened,  if  the  act  com- 
plained of  had  not  been  done.*' 

Judge  Story,  after  noticing  the  distinction  adopted  in  the 
Boman  law  which  holds  the  bailee,  who  is  en  mora^  liable  for  all 
losses  by  accident  after  his  default,  unless  they  are  such  as 
must  haTC  occurred  to  the  thing  bailed  independently  of  the  de- 
fault, adds  that  there  are  certainly  intimations  in  various  com- 
mon law  authorities  which  lead  to  a  similar  conclusion.    Thus 
for  example,  he  continues:  **  It  has  been  said,  that  if  goods  are 
improperly  stowed  on  the  deck  of  a  ship,  and  they  are  washed 
away  by  the  violence  of  a  storm,  the  owner  of  a  ship  will  be  lia- 
ble for  the  loss,  although  caused  by  the  perils  of  the  sea,  unless 
the  dangers  were  such  as  would  equally  have  occasioned  the 
loss,  if  the  goods  had  been  safely  stowed  under  deck.     So,  if  the 
ship  be  not  seaworthy,  but  the  loss  is  caused  by  some  peril  of 
the  sea  or  other  casualty  wholly  disconnected  with  the  want  of 
seaworthiness,  the  carrier  will  not  be  liable  for  the  loss :"  Story  on 
Bail.,  sec.  415,  d.    In  the  case  of  Hastings  t.  Pepper ^  11  Pick* 
41,  it  was  held  that  if  a  common  carrier  receives  goods  to  be 
carried  in  a  particular  manner  and  position;  he  is  bound  to  cany 
them  in  that  way,  and  if  by  a  disregard  of  the  directions,  the 
goods  are  lost  or  damaged,  the  burden  will  be  on  him  to  prove 
that  the  loss  was  in  no  degree  attributable  to  his  breach  of  con- 
tract, but  was  occasioned  solely  by  the  act  of  Gk>d,  or  a  public 
enemy,  or  the  act  or  fault  of  the  owner  himself.    The  case  of 
Hari  V.  JUen  and  OrarU^  2  Watts,  114,  decides  the  question  now 
under  consideration.    In  that  case,  the  jury  was  instructed,  in 
substance,  that  if  they  believed  the  boat  was  not  fit  for  the  voy- 
age, or  the  master  not  competent,  or  the  crew  insufficient,  they 
ought  to  find  a  verdict  for  the  plaintiff,  whatever  might  be  their 
opinion  as  to  the  real  cause  of  the  loss.    Chief  Justice  Gibson, 
who  delivered  the  opinion  of  the  court,  which  was  a  well-oonsid- 
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ered  one,  obeeryed,  "  ihat  if  the  jndge  had  said  no  more  than 
{hat  the  carrier  is  bound  to  provide  a  carriage  or  yeesel  in  all  re- 
spects adequate  to  the  purpose,  with  a  conductor  or  crew  of 
competent  skill  or  abilily,  and  that  failing  in  these  particulars, 
{hough  the  loss  be  occasioned  by  the  act  of  Gk>d,  he  shall  not 
set  up  a  providential  calamily  to  protect  himself  against  what 
may  have  arisen  from  his  own  folly,"  there  would  have  been  no 
room  for  an  exception.  But,  says  he,  "  the  cause  was  eventu- 
ally put  to  the  juiy  on  a  difiS^rent  principle,  that  {he  want  of  sea- 
worthiness has  the  peculiar  effect  of  casting  eveiy  loss,  from 
whatever  cause,  on  {he  carrier,  as  a  penalty,  I  presume,  for  his 
original  delinquency,  and  not  for  its  actual  or  supposed  instru- 
mentality in  contributing  to  the  disaster,  which  is  admitted  to 
have  been  produced  in  {his  instance,  by  causes  not  connected 
with  the  unseaworthiness,  and  to  have  been  of  a  nature  which 
no  human  force  or  sagacily  could  control.  Does  such  a  penalty 
necessarily  result  from  the  nature  of  the  contract  ?  A  carrier  is 
answerable  for  the  consequences  of  his  negligence,  not  the  ab- 
stract existence  of  it.  Where  the  goods  have  arrived  safe,  no  action 
lies  against  him  for  an  intervening  but  unconsequential  act  of  care- 
lessness; nor  can  it  be  set  up  as  a  defense  against  the  payment 
of  freight;  and  for  this  plain  reason,  that  the  risk  from  it  was  all 
his  own.  Why  then  should  it  in  any  other  case,  subject  him  to 
a  loss  which  it  did  not  contribute  to  produce,  or  give  an  advan- 
tage to  one,  who  was  not  prejudiced  by  it?  It  would  require 
much  to  reconcile  to  any  principle  of  policy  or  justice,  a  measure 
of  responsibility  which  would  cast  the  burden  of  the  loss  on  a 
carrier  whose  wagon  had  been  snatched  away  by  a  whirlwind  in 
crossing  a  bridge,  merely  because  it  had  not  been  furnished  with 
a  proper  cover  or  tilt  to  protect  the  goods  from  the  weather." 

From  these  authorities  we  think  we  are  warranted  in  holding, 
that  a  carrier  sued  for  a  breach  of  a  contract  of  affireightment, 
is  permitted  to  show  by  way  of  defense,  that  although  he  may 
have  been  in  default,  yet  that  the  loss  was  independent  of  that 
default,  and  must  have  happened,  although  it  had  not  ever  ex- 
isted. But  a  delinquency  which  might  have  contributed  to  the 
disaster  occasioning  the  loss,  or  negligence  or  carelessness  at  the 
time  of  its  occurrence,  which  might  have  had  an  agsncy  in  pro- 
ducing it,  will  render  him  liable. 

The  same  considerations  which  are  applicable  to  the  cause  of 
action  in  the  first  count  of  the  declaration,  will  apply  to  the 
second  count.  No  points,  however,  were  raised  on  the  instruc- 
tions relative  to  the  carelessness  of  the  defendants,  but  as  the 
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•eoond  iiuitniciion  cat  off  a  defense  to  which  the  defendants 
were  entitled  aocoxding  to  what  has  been  said,  and  as  we  see  it 
may  haye  influenced  the  finding  of  the  joiy,  and  indeed  as  the 
verdict  may  have  been  based  upon  it,  the  judgment  must  be  re- 
versed. 

The  eighth  instruction,  relative  to  the  running  on  a  known 
snag  or  bar,  can  not  be  sustained.  Abbot,  in  his  work  on  Ship- 
ping, 258,  says:  "If  a  ship  perish  in  consequence  of  striking 
against  a  rock  or  shallow,  the  circumstances  under  which  the 
event  takes  place  must  be  ascertained,  in  order  to  decide  whether 
it  happened  by  a  peril  of  the  sea  or  by  the  fault  of  the  master. 
If  the  situation  of  the  rock  or  shallow  is  generally  known,  and 
the  ship  not  forced  upon  it  by  adverse  winds  or  tempest,  the 
loss  is  to  be  imputed  to  the  fault  of  the  master.  On  the  other 
hand,  if  the  ship  is  forced  upon  such  rock  or  shallow  by  adverse 
winds  or  tempest,  or  if  the  shallow  was  occasioned  by  a  sudden 
tflid  recent  collection  of  sand  in  a  place  where  ships  could  before 
sail  in  safety,  the  loss  is  to  be  attributed  to  the  act  of  God  or 
the  perils  of  the  sea."  This  is  the  doctrine  in  relation  to  ocean 
navigation,  where  ships  are  furnished  with  maps  and  charts  on 
which  shoals  and  rocks  are  designated,  and  where  there  is  ample 
room  to  avoid  them.  But  it  is  obvious  that  this  doctrine  can 
not  apply  to  the  navigation  of  our  inland  rivers,  where  a  vessel 
can  not  avoid  a  bar  or  snag,  and  there  is  no  other  way  but  to  pass 
over  it.  Where  carelessness  or  rashness  is  imputed  under  such 
circumstances,  every  case  must  be  determined  by  the  facts  of  it. 
That  a  carrier  may  make  himself  liable  for  rashness  or  negli- 
gence occasioning  a  loss  in  passing  such  places,  there  is  no 
question,  and  so  it  is  equally  clear  that  they  may  be  passed  un- 
der such  circumstances  as  will  exonerate  him  from  all  responsi- 
bility. The  course  usually  pursued  by  skillful  pilots  in  passing 
a  bar  or  snag  or  dangerous  place  in  the  river,  must  be  the  test 
by  which  the  propriety  of  the  conduct  of  a  carrier  is  to  be  ascer- 
tained.  The  frequent  changes  in  the  current  of  rivers,  the  ris- 
ing and  falling  of  their  waters  in  such  rapid  succession,  require 
the  exertion  of  constant  vigilance  on  his  part,  and  render  it  dif- 
ficult to  lay  down  any  definite  rule  for  the  government  of  his 
conduct  on  the  occasions  referred  to. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


GoMMOH  Cabbub  Bound  to  havs  Vbhil  Sxawobtht:  See  BeU  t.  BM^ 
•  Am.  Bee.  8e8»  note  400. 
Tta  raniiafAL  oass  n  oitxd  in  SmiUh  ▼.  WMlman,  18  Ma  368»  to  the 
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point  tfMarorttkrdttilMedipt  MnMtf  from  KaUMtgr  in  4  eiM  wbar^  iummi- 
worthtaiw  and  lorn  ta^  proved*  only  by  showiB^  thai  the  Iom  nmti  hare  haf» 
pened  in  the  abaenoe  of  naaeaworthineas;  in  BUI  y.  Sturgeon^  28  Id.  328;  8. 
C,  86  Id.  215,  to  the  point  that  a  carrier  wiU  not  be  held  reaponeible  if  the 
loB8  waa  wholly  independent  of  his  defaalt,  and  not  mighl,  bat  miui  hate 
happened  in  any  aspect  of  the  case;  and  in  Beady  y.  Sieamboat  Hiffhkmd 
Mary,  17  Id.  464,  to  the  point  that  the  role  of  ooean  nayigatkm  in  referenoe 
to  liability  lor  loaa  oooaaioned  by  a  known  danger  or  obifemotte  doea  not 
apply  in  the  navigation  of  inland  riven. 


Depab  v.  Mayo  and  Wwe. 

ailfiMOinB.tl4.] 

Law  ov  Seatb  nr  which  Bbal  Estats  is  Situatbd  mnat  deeide  all  qpee- 
tiona  oonoeming  the  title  thereto,  either  legal  or  equitable. 

Wbxrx  Hubhakd  Burs  Laio)  ik  ybaaovBi  with  M(»nEr  Aoquibsd  nr 
LouisiAHA  during  marriage,  to  the  one  half  of  which  hie  wile  is  etttHJed 
by  the  law  of  the  latter  state,  and  takes  the  title  in  his  own  name,  he 
will,  alter  their  divoroe,  be  regarded,  by  a  ooorfe  of  equity  in  Miasonri, 
aa  a  tmstee  for  the  wife  to  the  extent  of  her  interest  in  the  fnnd  with 
which  the  parchaae  was  made,  there  being  no  evidence  to  show  any  con- 
sent on  her  part  to  the  change  in  the  character  of  the  property. 

Afpbal  from  the  St.  Louis  Gironit  ooQrt.  The  opixuon  statet 
the  case. 

Samilton  and  Bogy,  for  the  appellant. 

CrockeU  S  Brigga  and  Spalding  db  Tiffany ,  lot  the  appellees. 

By  Oourt,  Nafton,  J.  This  was  a  proceeding  in  chancery  by 
Mayo  and  wife  against  Depas,  to  enable  them  to  get  the  benefit 
of  an  alleged  equitable  interest  in  a  lot  of  ground  in  the  city  of 
St.  Louis.  The  facts  stated  in  the  bill  are  substantially  as  fol- 
lows: 

Sarah  S.  Essex  (now  Mrs.  Mayo)  originally  resided  in  Phila- 
delphia, where  she  was  married  to  Isaac  Depas  of  New  Orleans. 
At  the  time  of  the  marriage,  it  was  the  design  of  the  parties  to 
make  New  Orleans  their  place  of  residence,  and  they  accordingly 
proceeded  to  that  cily  immediately  after  their  marriage,  and  con- 
tinued to  reside  there  for  several  years.  Both  parties  at  the 
time  of  their  marriage  were  destitute  of  properly,  but  by  their 
joint  exertions,  they  succeeded  in  accumulating  a  considerable 
estate.  By  the  laws  of  Louisiana,  it  is  stated,  one  half  of  all 
the  property  acquired  during  the  coverture,  belongs  to  the  wife, 
and  can  not  be  conveyed  by  the  husband  or  otherwise  disposed 
of ,  so  as  to  defeat  tiie  wife's  interest,  nor  is  it  subject  to  the  hus- 
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tend's  debts.  In  1888,  Depas  and  bis  irife  Mntoiod  to  St 
Loois,  taking  with  them  a  considemble  amount  of  money  and 
propeiriy ,  acquired  by  their  joint  industry  in  New  Orleans,  as  be- 
lose  slated,  and  soon  after  their  arrival,  Depas  purchased  with 
the  numey  aforesaid,  a  lot  in  the  cily  of  St.  Lonis,  and  took  the 
title  in  lus  own  name.  The  parties  continued  to  reside  in  St. 
Louis  for  sereral  years,  and  then  returned  to  New  Orleans. 
After  their  retorn  to  New  Orleans,  Depas  became  intemperate  in 
his  habits,  and  was  guilty  of  brutal  conduct  towards  his  wife, 
so  that  in  1841  she  was  compelled  to  apply  for  a  diToroe  in  the 
courts  of  that  state.  The  pasish  court  of  New  Orleans,  which 
hod  jurisdicticm  of  this  matter,  directed  a  monthly  alimony  of 
9ixty  dollars  during  the  pendency  of  the  suit.  Process  was 
served  on  Depas  on  July  8, 1841,  and  on  the  ninth  of  July,  1844, 
a  final  decree  was  pronounced,  divorcing  the  parties.  Depas 
never  paid  the  alimony,  but  to  defraud  his  wife  and  prevent  its 
collection,  disposed  of  all  his  property,  so  as  to  place  it  beyond 
the  reach  of  legal  proces.  Upon  this  statement  of  facts,  the 
complainant,  Mrs.  Mayo,  bases  the  following  claims: 

1.  That  New  Orleans  being  the  place  of  the  matrimonial 
domicile,  by  the  laws  of  Louisiana  all  estate  acquired  subsequent 
to  the  marriage  was  held  in  community,  and  the  complainant  was 
entitled  to  one  half  thereof,  on  the  dissolution  of  the  marriage. 
2.  That  the  property  in  St.  Louis  having  been  paid  for  out  of  the 
funds  of  the  community,  the  complainant  acquired  a  resulting 
trust  therein  to  the  extent  of  one  half  of  the  property.  3.  That 
said  Depas  having  since  squandered  and  f  raudulentiy  disposed 
of  all  the  remainder  of  the  estate  held  in  commtmity,  he  is  liable 
to  the  complainant  for  one  half  thereof,  and  his  interest  in  said 
St.  Louis  property  should  be  attached  and  subjected  to  this 
demand.  4.  That  under  all  circumstances  the  complaint  is  en- 
titled to  alimony  out  of  his  estate,  and  the  St.  Louis  property 
should  be  subjected  to  this  demand. 

In  accordance  with  these  propositions  the  bill  prays  that  an 
account  be  taken  of  the  property  held  in  community,  and  Depas 
be  held  accountable  for  one  half  thereof,  and  that  his  interest 
in  the  St.  Louis  property  be  subjected  to  this  demand;  and 
farther,  that  the  resulting  trust  of  complainant  in  said  property 
be  enforced,  and  Depas  be  decreed  to  convey  tbe  legal  titie  to 
one  half  of  said  property,  and  surrender  the  possession  thereof; 
and  lostiy,  that  Depas  be  ordered  to  pay  the  complainant  the 
monthly  sums  ordered  by  the  parish  court  of  New  Orleans  as 
olimoay,  vrith  interest,  and  such  other  alimony  be  decreed  as 
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the  court  may  deem  xeasonaUei  and  that  eaid  St.  Loaie  proper^ 
be  subjected  to  the  payment  thereof.  There  is  also  a  prayer  for 
general  relief. 

The  record  of  the  suit  before  the  parish  court  of  New  Orleans 
was  made  a  part  of  the  bill.  From  this  it  appeared  that  Mrs. 
Depas  presented  her  petition  for  a  separation  from  bed  and 
board,  preliminary  to  a  divorce,  and  for  an  account  of  the  ac- 
quests and  gains  composing  the  matrimonial  community  be- 
tween  the  parties,  and  that  in  the  mean  time  Depas  be  enjoined 
from  disposing  of  them.  This  petition  was  presented  in  1841, 
and  the  order  was  made  for  alimony  during  the  pendency  of  the 
suit.  Personal  notice  was  served  on  the  defendant  on  the  third 
of  July,  1841.  On  June  20,  1842,  a  judgment  of  separation 
from  bed  and  board  was  pronounced,  and  the  parties  were  re- 
ferred to  a  notary  public  for  the  settlement  of  their  community. 
On  July  8, 1844,  a  divorce  a  vinculo  matrimonii  was  pronounced. 
To  this  bill  a  demurrer  was  filed,  in  which  the  following  grounds 
are  taken:  That  the  biU  contains  no  equity;  that  as  to  the  claim 
for  alimony,  allowed  by  the  parish  court  of  New  Orleans,  the 
defendant  had  no  notice,  and  if  he  had,  the  remedy  at  law  is 
complete  and  adequate;  that  as  to  the  account  of  the  community 
property,  prayed  for  in  the  bill,  this  claim  was  made  before  the 
parish  court  aforesaid,  and  was  tried  and  determined  in  said 
suit. 

The  demurrer,  as  to  so  much  of  the  bill  as  related  to  recovery 
for  alimony,  was  sustained,  and  as  to  the  residue  of  the  bill, 
the  demurrer  was  overruled.  By  agreement  of  the  parties,  that 
part  of  the  bill  not  dismissed,  was  taken  as  confessed,  and  hy 
consent  the  court  entered  up  a  decree  at  that  term,  in  which  the 
facts  were  found  as  stated  in  the  bill,  and  an  account  ordered 
in  respect  to  the  St.  Louis  property,  directing  the  defendant  to 
account  for  the  same  according  to  its  value  on  the  twenty-fifth 
of  June,  1841,  and  for  the  increased  value  of  the  property  and 
the  rents  and  profits  from  the  date  aforesaid  to  the  time  of  tak- 
ing the  account,  and  the  same  was  referred  to  a  commissioner. 
(The  report  of  the  commissioner  was  ultimately  approved  by 
the  court.)  There  can  be  no  doubt  that  the  law  of  this  state 
must  decide  all  questions  concerning  the  title,  either  legal  or 
equitable,  to  the  lots  in  St.  Louis.  It  is  in  relation  to  this 
property  alone,  that  there  seems  to  be  any  controversy;  for, 
although  the  bill  prayed  an  account  of  the  whole  communily 
estate,  the  decree  was  confined  to  so  mudi  as  had  been  invested 
in  land  here.     **  The  rule  as  to  the  law  of  domicile,"  says  Ab* 
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bott,  C.  J.,  in  Doe  ex  dem.  BirhohieOe  t.  VardOl,  6  Baru.  A 
CresB.  488,  ''has  never  been  extended  to  real  property;  nor 
have  I  found  in  the  decisionB  of  Westminster  Hall  anj  dootrine 
giving  countenance  to  the  idea  that  it  ought  to  be  so  extended. 
There  being  no  authority  for  saying,  that  the  right  of  inherit- 
ance follows  the  law  of  the  domicile  of  the  parties,  I  think  it 
most  follow  that  of  the  conntxy  where  the  land  lies/'  It  is  a 
settled  role  of  the  common  law,  that  in  relation  to  land,  the 
capacity  to  alienate  or  to  take — ^the  mode  and  form  of  aliena- 
tion, either  teatamentaiy  or  inter  vivos — and  the  rales  of  inher- 
itance»  are  regolated  by  the  law  of  the  place  where  the  land  is 
situated:  Story's  Conf.  L.,  sec.  435  et  eeq.  It  must  be  as- 
sumed, then,  that  Mrs.  Depas  was,  by  the  laws  of  Louisiana, 
entitled  to  one  half  of  the  estate,  botii  real  and  personal,  be- 
longing to  the  community  of  which  her  husband  was  the  head, 
and  that  Depas,  upon  his  removal  to  St.  Louis,  invested  a  por- 
tion of  this  community  property  in  real  estate.  Did  he  acquire, 
by  this  investment,  an  equitable  as  well  as  a  legal  title  to  the 
real  estate  thus  purchased,  or  is  he  still  to  be  regarded  as  a 
trustee  for  his  vnfe,  to  the  extent  of  her  interest  in  the  fund  by 
which  the  purchase  was  effected? 

This  question,  as  we  have  said,  must  be  determined  by  our 
law,  and  not  by  the  law  of  Louisiana.  Now,  according  to  the 
law  in  this  state,  if  A.  purchases  land  with  the  money  of  B.  and 
takes  the  l^fal  title  to  himself,  a  court  of  equity  wlli  regard  him 
as  a  trustee,  unless  there  be  something  in  the  circumstances  of 
the  transaction,  or  the  relation  of  the  parties,  to  rebut  such  a 
presumption.  Here  the  relation  of  the  parties  was  that  of  hus- 
band and  wife.  If  the  wife  has  separate  property,  not  secured 
from  the  control  of  the  husband  by  the  intervention  of  a  trustee, 
the  husband  is  by  our  law  the  trustee  of  the  wife's  property. 
If  in  such  a  case  tiie  property  is  personal,  and  the  husband  in- 
vest it  in  land,  taking  the  title  in  his  own  name,  can  it  be 
doubted,  that  the  equitable  rights  of  the  parties  are  not  changed 
by  the  change  of  property  and  legal  ownership  ? 

The  removal  of  Depas  and  his  vdfe  from  Louisiana  to  this 
state  does  not  alter  the  character  of  this  transaction.  Had 
Depas,  whilst  residing  in  Louisiana,  remitted  a  sum  of  money, 
belonging  to  the  community,  and  procured  its  investment  in 
Missouri  lands,  would  the  rights  of  the  parties  in  Louisiana 
have  been  changed?  What  difference  can  it  make,  that  pre- 
vious to  the  investment  the  parties  had  changed  their  domicile? 
The  bill  assumes  that  the  purchase  of  lots  in  St.  Louis  was  not 
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aa  aoquitition  heie,  biU  »  mete  inTefiiarant  of  money  pievioiiflfy 
aeqvired  is  Loniwartft.  It  was  a  change  of  the  ohancter  of  Oie 
property  from  pencMialiy  to  xealtj.  It  ia  admitted  that  the  wife 
waa  entitled  to  one  half  the  money  irith  which  the  pnxchaae  waa 
made. 

There  may  be  caaea  in  which  the  facta  would  show  a  consent 
on  the  part  of  the  wife  to  the  change  in  the  character  of  theprop> 
etty  which  would  have  the  effect  of  diTesting  her  of  her  separate 
estate.  Sach  seems  to  haye  been  the  case  in  Kneeland  t.  Endey^ 
Meigs,  639  [88  Am.  Dec.  168],  which  has  been  cited  by  the 
counsel  for  the  appellant.  The  husband  in  that  case,  by  Tirtne 
ci  a  power  of  attorney  of  his  wife,  without  qualification  and 
without  any  agreement  that  the  property  should  be  held  for  her 
separate  use,  became  possessed  of  certain  property,  previously 
belonging  to  her.  A  reception  of  the  property,  under  such  a 
power  of  attorney,  which  we  must  presume  to  have  been  exe- 
cuted in  such  a  mode  as  by  the  laws  of  Tennessee  bound  the  wife, 
was  considered  as  divesting  the  wife,  and  converting  the  prop- 
erty into  the  absolute  property  of  the  husband.  But  here  is  no 
consent  proved,  and  none  to  be  presumed  from  the  facts.  If  a 
mere  removal  from  Louisiana  to  this  state  implies  a  consent  on 
the  part  of  the  vnfe,  that  all  their  previous  joint  acquisitions  in 
Louisiana  should,  after  their  change  of  domicile,  become  the 
absolute  property  of  the  husband,  subject  only  to  such  contin- 
gent rights  of  dower  as  the  laws  of  this  state  might  secure,  the 
learning  of  the  books  on  the  effect  which  a  change  of  domicile 
has  upon  the  rights  of  parties,  must  be  superfluous. 

The  other  judges  concurring,  the  decree  is  affirmed. 

TrrLB  TO  Bxjll  Propkbtt  is  to  bb  Dxtbbmimxd  bt  thb  Lex  Rn  SnjBi 
Hawley  t.  Jank»,  32  Am.  Deo.  023,  note  627;  Baxter  y.  WIU^,  31  Id.  623. 

TmB  tklsozfaJL  case  is  gitbd  in  Penaenneau  y.  Penmnnettu,  22  Mo.  34^  to 
the  point  that  ii  a  huBhond  holds  landa  in  trott  for  his  wife  in  Illinoia,  then 
hoidB  acquired  in  Missonri  by  an  exchange  or  sale  of  the  niinois  lands,  will 
be  impressed  with  the  trust  with  which  they  were  clothed  in  that  state;  and 
In  Fox  y.  Webster,  46  Id.  184,  to  the  point  that  a  general  allsgation  of  fraud 
in  a  proceeding  at  law,  is  snffioient. 


SiEVENB  V.  Chouteau. 

[U  IfBMOUBI,  882.] 

BnoonoN  Isbuxd  bt  Justice  or  Peace,  and  hot  RBTUBHABLa  according 
to  law,  as  where  it  ia  returnable  in  sixty  days  instead  of  ninety,  is  abso- 
lutely yoid,  and  not  merely  erroneous.  It  is  otherwise  with  writs  issued 
bj  ooorti  of  general  Jurisdiction. 
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Ebbob  to  St.  LooiB  court  of  oommon  pleas.  The  opimon 
states  the  case. 

Polk,  for  the  pkmtifl. 

Spalding  t  for  the  defendant. 

By  Oonrt,  Naftoh,  J.  The  only  question  in  this  ease  is, 
whether  an  execution  issaed  by  a  justice  of  the  peace,  retnma- 
ble  in  sixty  days,  instead  of  ninety  days,  will  justify  the  officer 
who  levies  it.  Is  the  execution  merely  erroneous,  or  absolutely 
Toid  on  its  facef  There  can  be  no  doubt  that  a  writ  issuing 
from  the  circuit  court,  returnable  out  of  term,  is  only  erroneous, 
and  not  void:  MUbum  y.  State,  11  Mo.  188.  A  distinction  has 
however  been  recognized  by  those  courts  which  have  decided 
this  principle,  between  executions  issuing  from  courts  of  limited 
and  inferior  jurisdiction  and  those  emanating  from  courts  of 
record  of  general  jurisdiction.  Upon  reflection,  we  think  there 
is  sound  policy  in  the  distinction.  A  justice  has  no  power  over 
writs  after  they  have  issued;  the  power  of  amendment  is  not 
given  by  the  statute,  and  from  the  statute  alone  he  derives  his 
authority.  He  has  no  common  law  or  general  jurisdiction.  On 
the  other  hand,  the  circuit  courts  are  invested  with  a  full  con- 
trol over  all  process  emanating  by  their  direction  or  from  the 
office  of  their  clerks,  and  this  power  can  always  be  exercised  in 
time  to  prevent  any  irremediable  injury  arising  from  mistakes  or 
abuse  of  its  process  by  its  officers.  But  the  jurisdiction  given 
by  the  statute  to  justices  is  not  only  limited  but  summary. 
IVom  the  long  intervals  occurring  between  the  sittings  of  the 
superior  courts,  it  would  be  difficult,  and,  in  some  cases,  imprac- 
ticable, to  correct  by  appeals,  writs  of  prohibition,  and  other 
modes  prescribed  by  law,  the  mischiefs  that  would  result  from 
the  execution  of  illegal  process  emanating  from  justices'  courts. 
If  the  process  be  held  merely  erroneous,  and  not  void,  proi>er(y 
may  be  sacrificed  and  the  owner  be  without  substantial  redress. 
Hence,  it  is  believed  to  be  sound  policy  to  adhere  to  the  decis- 
ions of  other  states  on  this  subject,  and  require  the  process 
which  emanates  from  these  inferior  courts  to  conform  substan« 
tially  to  the  requisites  of  the  statute:  Ibqf  v.  BenUey,  5  Wend. 
276;  Ihrr  v.  8mUh,  9  Id.  888  [24  Am.  Dec.  162];  Bond  v.  Wader, 
16  Vt.  898. 

The  other  judges  concurring,  the  judgment  is  affirmed. 

AnsovKD  in  Murrain  v.  L(nftm,  16  Mo.  024. 

GmD  In  iSrfei  v.  Long,  71  Mo.  608,  to  the  point  that  a  writ  iming  fkoa 
the  oironit  ooort  retonuble  ont  of  term  ia  only  eironeou,  and  not  void. 
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Srtosb  V,  Wahposd  m  al. 

[11  MlMOQBI,  SUk] 

BiOBS  ov  Wat  ir  nov  Aitt  Istibst  nr  Land,  bat  meiely  an  mmBomiK 
wfaioh  doM  not  oonfliot  with  the  abaolnte  proprietonhip  of  the  owner. 

RiOBT  OF  Wat  bt  NKOEsaiTT  eziste  in  ell  caees  where  »  penon  owns  lead 
ennonnded  by  other  leads  whioh  ezdlade  it  from  a  pablio  highway. 

Aat  OF  1845  Msbblt  Pbovxdxb  Modi  fob  Bbtabubhiiio  a  Right  whieh 
already  existed  ead  is  not  nnoonstitotionel. 

Ebbob  to  the  Howard  oiiooit  court.    The  opiiium  statee^ihe 


Davi8,  for  the 

Clark,  for  the  defendants. 

By  Oonrt,  Naptov,  J.    Theonly  object  of  the  pleadings  in  this 
case  was  to  faring  up  the  question  of  the  constitutionality  of  an 
act  of  the  legislature,  passed  March  24,  1845,  entitled  "  an  act 
to  enable  persons  to  secure  the  right  of  way  in  certain  cases." 
It  is  unnecessary  to  state  the  pleadings  in  detail.    The  action 
was  trespass,  and  a  special  plea  was  put  in  by  the  defendants, 
justifying  the  trespass  under  a  right  of  way,  established  according 
to  the  provisions  of  the  above-mentioned  act.    A  demurrer  was 
filed  and  oyerruled  and  judgment  for  the  defendants.    The 
statute  in  question  is  thought  to  be  unconstitutional,  as  an  en- 
croachment upon  that  absolute  properly  in  land  which  a  titie  in 
fee  simple  implies — an  encroachment,  it  is  supposed,  not  called 
for  by  the  public  interest,  but  designed  for  the  benefit  of  private 
individuals.    The  principle  asserted  by  the  appellant  is,  that  a 
man  can  not  be  compelled  to  part  with  any  portion  of  his  land 
to  another,  and  this  principle  is  supposed  to  condemn  the  stat- 
ute, which  is  under  consideration.     This  argument  is  based 
upon  an  erroneous  idea  of  the  nature  of  a  right  of  way.    It  is 
not  any  interest  in  land,  but  merely  an  easement  which  confiicta 
not  in  the  slightest  degree  with  the  absolute  proprietorship  of 
the  owner.    It  is  a  right  recognized  by  the  common  law,  and 
originates  in  grant,  or  in  England  by  prescription  and  custom, 
and  both  here  and  in  England,  by  necessity. 

Some  writers  have  thought  that  what  is  termed  a  right  of  waj 
by  necessity,  has  its  origin  in  the  same  manner  in  which  a  light 
of  way  by  grant  arises.  It  is  an  implication  from  the  grant.  It 
is  not,  however,  material  whether  this  right  be  traced  to  the 
grant  or  to  neoessiljy;  its  ezfatence  and  recognition  by  the  com- 
mon law»  from  time  immemorial,  is  bqrond  doubt    The  right 
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of  nay  from  neoeariij  iB  tliiis  stated  bj  an  elementaxy  writer* 
"  If  a  peroon  liaying  a  doee,  bounded  on  eyeiy  side  hj  his  own 
lands,  grants  the  dose  to  another,  the  grantee  shall  haye  a  way 
to  thedoee,  as  incident  to  the  giant,  or  as  it  is  sometimes  termed, 
a  way  of  necessity;  for  otherwise  he  can  not  deriye  any  benefit 
from  the  grant:"  2  Selw.  N.  P.  1041.  So  if  the  middle  close 
be  reseryed,  and  the  surrounding  land  sold,  a  way  is  lesenred  to 
the  grantor.  The  United  States  being  tlie  proprietor  of  a  section 
of  land  entirely  surrounded  by  eight  other  sections,  sells  the 
section  so  surrounded;  the  purchaser  acquires  by  the  common 
law  a  right  of  way  to  the  land  he  has  bought,  as  a  necessary  in- 
cident of  the  grant.  The  case  is  not  altered  by  the  United  States 
selling  the  surrounding  land  to  different  indiriduals.  The  pur^ 
chasers  take  it  subject  to  the  burden  imposed  on  it  whilst  it 
belonged  to  the  goremment,  the  original  proprietor.  A  way  of 
necessity  exists  after  unity  of  possession  of  the  dose,  to  which 
and  the  close  oyer  which  the  way  exists,  and  after  a  subsequent 
eeyeiance:  2  Sdw.  N.  P.  1042.  The  statute  merely  proyides  a 
mode  of  establishing  and  opening  a  way  under  circumstances  in 
which  a  right  of  way  preyiously  existed.  The  first  section  spec- 
ifies the  cases  in  which  the  proceedings  subsequently  authorized 
are  applicable.  It  is  only  where  a  man's  land  is  ' '  surrounded  or 
indosed,  or  shut  out  and  cut  off  from  a  public  highway,"  that 
proceedings  are  allowed  to  haye  a  road  designated  and  opened. 
The  eighth  section  proyides  that  the  right  of  way,  when  estab- 
Ushed  in  the  mode  pointed  out  by  the  act,  shall  yest  in  the  party 
and  his  heirs  and  assigns  foreyer.  Oan  anything  be  moreconso- 
nant  to  the  principles  of  natural  equity,  if  the  law  were  silent 
on  the  subjectf 

It  is  a  mistake,  we  apprehend,  to  suppose  that  a  man  has  that 
absolute  and  unlimited  dominion  oyer  his  real  or  personal  prop> 
erty  which  enables  him  to  control  it  at  his  mere  will  and  pleasure. 
The  proposition  must  be  qualified.  His  power  and  authorily 
are  restricted,  but  only  so  bx  as  that  its  exercise  shall  not  im- 
pair the  rights  of  others.  An  absolute  and  unrestricted  use  of 
property  is  not  compatible  with  the  condition  of  a  dyilized  so- 
ciety, howeyer  it  might  be  tolerated  by  men  in  a  state  of  na- 
ture. Sir  W.  Bladcstone  says  that  eyeiy  man,  when  he  enters 
into  society,  giyes  up  a  part  of  his  natural  liberty,  as  the  price  of 
so  yaluable  a  purdiase  as  the  acquisition  of  sodal  and  municipal 
relations.  Mr.  Jefferson  denied  this  doctrine,  because  he  was 
of  opinion  that  no  man  had  a  natural  right  to  commit  aggression 
on  the  equal  rights  of  another,  and  that  eyery  man  was  under 
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the  natmal  Autj  of  oontribating  to  the  neoeMtitiefl  of  sooiely, 
and  that  no  man  had  the  natural  right  to  be  the  judge  between 
himself  and  another,  bat  was  bound  to  submit  to  the  umpirage 
of  an  impartial  third.  This  contrariety  of  opinion  between 
Judge  BhMskstone  and  the  American  statesman  is  rather  apparent 
than  real,  for  Blackstone's  definition  of  natural  rights  is  fsk' 
more  oomprehensiTe  than  Mr.  Jefferson's.  The  former  supposes 
"  natural  liberty  to  consist  properly  in  a  power  of  acting  as  ono 
thinks  fit,  without  any  restraint  or  control  unless  liy  the  law  of 
nature."  If  this  law  of  nature,  as  Mr.  Jefferson  thinks,  com- 
prehends those  restrictions  which  ''the  equal  rights  of  others' 
— ^the  duly  of  contributing  to  the  necessities  of  society--«nd  sub- 
mitting to  the  decision  of  impartial  judges,  in  dii^utes  between 
individuals — ^would  imply,  there  is  no  essential  difference  be- 
tween the  opinions  alluded  to;  and  this  definition  of  Mr.  Jef- 
ferson seems  to  be  confirmed  by  Burlamaqui.  ''Moral  oi 
natural  liberty/'  says  the  writer,  "is  the  right  which  nature 
gives  to  all  mankind  of  disposing  of  their  persons  and  property 
after  the  manner  they  judge  most  consonant  to  their  happiness, 
on  condition  of  their  acting  within  the  limits  of  the  law  ot 
nature,  and  that  they  do  not  in  any  way  abuse  it  to  the  preju- 
dice of  any  other  man."  So  that  whether  we  regard  it  as  a  prin- 
ciple of  natural  law  or  as  originating  in  municipal  or  social 
institutions,  the  right  of  a  man  in  the  use  of  his  properly  is 
reetrioted  by  a  due  regard  to  the  equal  rights  of  others.  **Sie 
uiere  tuo,  vi  rum  dUenam  loedaa,'*  is  a  maxim  of  the  common  law, 
as  well  as  of  conmion  justice  and  sound  morals.  In  the  preseoit 
oaae,  we  have  a  great  landed  proprietor,  iiie  United  Statm,  own- 
ing an  extensive  tract  of  country  parceled  out  for  sale  by  surveys* 
not  leaving  any  spaoe  between  the  parcels  for  the  public  use. 
The  grantee  of  one  tract  or  close,  as  it  is  called  by  the  law 
writers,  can  have  no  aooess  to  or  agrees  from  his  land  except  by 
a  way  over  the  tracts  contiguous  to  and  surrounding  it.  He 
has  an  estate  as  absolute  and  unrestricted  as  that  of  his  neigh- 
bors, the  adjoining  proprietors,  or  the  United  States,  if  the  ad- 
joining lands  are  unsold.  Yet  this  estate  and  these  rights  are 
but  empiy  names,  unless  he  can  get  to  and  from  his  land,  and 
this  he  can  not  do,  by  a  physical  necessity,  unless  by  a  way 
passing  over  these  adjoining  lands.  It  would  seem  to  be  no 
more  than  a  principle  of  natural  justice,  that  this  right  of  way 
should  exist,  although  its  existence  may,  to  some  extent,  inter- 
fere with  the  absolute  dominion  of  the  conterminous  proprieton?. 
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II  not  a  prinoiple  of  natnial  law,  it  is  at  least  one  whieh  eotild 
not  long  be  omitted  in  the  code  of  a  dTilized  people. 

But  if  this  xiglit  of  way  of  necessity  finds  no  8ox>port  in  the 
law  of  nature,  and  if  it  were  a  stranger  to  the  common  law, 
which  oar  ancestoiB  brought  with  them  from  England,  what  is 
there  to  prevent  the  legislature  from  making  it  the  law?    The 
pnmsioii  in  onr  state  constitution  that  private  property  bhad 
not  be  taken  for  public  usee,  except  a  suitable  compensation  be 
made,  baa  no  applioation  to  this  subject.    The  statute  under 
consideration  does  not  authorize  the  taking  of  private  properly, 
either  for  problic  or  private  uses.    The  right  of  way,  as  we  have 
before  observed,  is  no  estate  or  interest  in  land,  but  an  ease- 
ment.    It  is  like  the  right  of  common— one  species  of  which  is, 
the  right  of  one  nan  to  pasture  his  cattle  upon  another  man's 
Isad.     Gan  it  be  doubted  that  the  legislature  have  the  power  of 
introdncing  the  right  of  common,  as  it  existed  in  England  or 
under  tbe  fipanish  law,  without  infringing  upon  any  constitu- 
tional restriction  ?    We  will  not  be  understood  as  expressing 
any  opinion  upon  the  right  of  the  legislature  to  take  priyate 
property  for  private  or  individual  uses,  whether  with  or  without 
compensation.    If  a  street  or  a  road  were  laid  off  on  land  belong- 
ing to  a  citizen,  in  a  case  where  the  right  of  way  was  created  by 
the  act,  this  question  would  arise.    The  act  in  question  has  no 
other  purpose,  as  we  understand  it,  than  to  provide  a  convenient 
mode  ot  fixing  the  localiiy  of  a  way,  the  right  to  which  is  al- 
ready in  existence.    It  is  to  be  noted  that  this  act  of  the  legis- 
lature providing  a  oonTenient  mode  of  establishing  a  right  of 
way  from  necessity  is  not  subject  to  the  objection  of  being 
special  or  local  legislation.    The  right  of  way  is  in  the  act, 
called  a  private  right  of  way,  and  is  confined  to  tbe  person  and 
bis  heirs  and  assigns,  at  whose  instance  the  proceedings  are  had, 
but  the  provisions  of  the  act  are  available  to  all  who  are  in  the 
situation  described  therein.    It  is  not  a  law  declaring  that  A. 
shall  have  a  right  of  way  over  B.'s  land,  under  specified  cir- 
cumstances, but  that  eveiy  other  citizen  of  the  state  who  is  sim- 
ilarly situated  shall  have  tiie  same  right  or  privilege.    We  have 
been  referred  to  some  decisions  made  by  the  court  of  appeals  in 
Kentncl^,  and  reported  in  Dana,  as  calctdated  to  elucidate  the 
subject  under  consideration,  but  the  reports  are  not  accessible. 
We  regret  to  be  under  the  necessity  of  determining  the  case 
without  the  aid  of  such  authorities;  but  if  the  cases  referred  to, 
as  it  has  been  stated,  discuss  the  power  of  the  legislature  to  take 
private  property  for  private  uses,  we  confess  our  inability  to  see 
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any  appIioafaOiiy  which  a  ykm  of  that  queatton  wotild  ha^e  to 
the  piQaenito 

The  other  jndgea  oonoiiniiigy  the  judgment  of  the  oirouit 
eonrt  is  affirmed. 

BiOHT  OF  Wat  bt  Naanmrt  flee  Siwifweami  t.  Woodr^f,  47  Am.  Deo. 
166;  CoUlm$T.  PtmUee,  88  Id.  61,  note  64^  where  other  ceeee  are  ooUeotod. 

Thb  novoiFAx.  OAsa  n  onaD  in  NubiU  y.  TrmnbOf  89  SL  116,  ae  hold 
Ing  that  a  ri^^t  of  way  !■  not  a  right  of  property,  bot  merely  an  eaeemeat 
whidh  doea  not  oonlliel  in  the  elij^rteet  degree  with  the  proprietaeUp  of  the 


DATS  V.  Fbahcoboo. 

[U  Uamam,  079.] 
WHiaa  IfAKsa  or  NaooriABLa  Nora  is  Dsad  at  tin  timeof  Iti  indone* 
UMot,  no  demand  is  neoesaary  to  bind  the  indorser. 


AnxAL  from  the  Saline  circuit  court    The  opinion  atatea  the 


OkOion  and  Btyan,  for  the  appeUant. 
Sayden^  for  the  appellee. 

Nafton,  J.  This  was  a  suit  originally  brought  before  a  justice 
of  the  peace  upon  the  following  instrument:  **  63.86. — One  day 
after  date,  I  promise  to  pay  Th.  W.  Davis  or  order  $63.86,  for 
value  received,  to  bear  ten  per  cent,  interest  from  this  date  until 
paid,  negotiable  and  payable  without  defalcation  or  discount. 
Sep.  2,  1844.  Samuel  Miller.  [Seal.]"  Ui>on  this  note  was 
the  following  indorsement:  **  I  assign  the  within  note  to  A.  M. 
Francisco.    Jan.  22, 1846.    Th.  W.  Davis.'' 

On  the  trial  in  the  circuit  court,  where  the  case  had  been  taken 
by  apx>eal,  it  appeared  in  evidence  that  this  note  had  been  in 
the  possession  of  Francisco  some  six  or  ten  months  before  the 
indorsement  was  made,  and  that  the  indorsement  was  antedated 
so  as  to  correspond  with  the  period  when  Francisco  first  got 
possession  of  the  note.  It  appeared  that  when  this  note  waa 
indorsed.  Miller,  the  maker,  was  dead,  and  his  estate  totally 
insolvent.  His  proper^  waa  all  covered  by  executions,  deeda 
of  trust,  and  other  specific  liens,  and  was  insufficient  to  satisfy 
these  liens  by  about  three  thousand  dollars.  Suit  was  brought 
against  Miller's  estate  in  the  county  court  immediately  after  the 
actual  indorsement,  but  nothing  was  recovered.  It  also  appeared 
that  Francisco  had  paid  full  value  for  the  note.  Instructions 
were  given  by  the  court,  which  are  not  preserved  in  the  bill  of 
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ezoq^ytions.  The  two  instmctioiiB  which  are  copied  on  the  zecoid 
relate  to  the  admiseibilitj  of  evidence  to  show  the  aetnal  date 
of  the  indorsement^  and  tiie  proofs  of  insolyenoy.  No  objection 
was  made  to  the  instmction  on  the  question  of  insolyenoy.  The 
▼erdict  and  judgment  were  for  the  plaintiff. 

The  conduct  of  the  parties  to  this  note,  before  it  was  put  in 
suit,  and  the  phraseology  of  the  instructions  at  the, trial,  seem 
to  show  that  the  note  was  treated  throughout  as  an  ordinary 
note,  not  negotiable.    The  note  was  payable  to  the  payee  **  or 
order/'  and  could  not  be  transferred  by  deUyery.    The  indorse* 
ment  by  Dayis  was  made  some  fifteen  months  after  the  note  was 
due,  and  after  Miller,  the  maker,  was  dead  and  his  estate  insol- 
rent.    There  is  no  doubt  that  demand  of  payment  and  notice 
of  non-^payment  are  necessary  to  hold  the  indorser  of  a  negotia* 
Ue  note  responsible.    It  is  well  settled,  that  the  insolyenoy^ 
absence  from  the  state,  and  perhaps  eyen  the  bankruptcy  of  the 
maker,  will  not  dispense  with  the  necessity  of  such  proof.    Eyen 
the  knowledge  by  the  indorsee  of  the  maker's  insolyenoy  at  the 
time  of  the  indorsement,  has  not  been  considered  as  sufficient 
to  exempt  the  holder  from  the  duty  of  demand  and  Dotice.    The 
reason  of  the  rule  is,  that,  notwithstanding  the  insolvency  of 
the  maker,  some  portion  of  the  note  may  still  be  collected,  and 
if  no  portion  can  be  at  the  time  of  demand  collected,  the  cir 
cumstances  of  the  maker  may  undergo  a  change,  and  it  is  there* 
fore  the  indorser's  interest  that  his  remedy  over  against  the* 
maker  shall  not  be  lost  by  the  laches  of  the  indorsee.    But  the* 
reason  of  the  rule  will  hardly  apply  to  the  peculiar  circum- 
stances of  the  present  case.     Here  the  maker  was  dead  at  the 
time  of  the  indorsement,  and  his  death,  it  may  be  presumed 
from  the  testimony,  was  well  known  to  the  indorser.    No  de- 
mand could  be  made,  except  such  a  one  as  was  made,  by  pre- 
senting the  claim  to  the  county  court,  under  the  provisions  of 
our  administration  law.    No   change  of  circumstances  could 
take  place  of  wliich  the  indorser  could  avail  himsalf  to  make  the 
note,  as  the  maker  was  dead.    Of  what  use,  then,  would  be  a 
demand  and  notice  f    It  is  probable,  from  the  testimony,  that 
all  the  parties  to  this  instrument  considered  it  as  an  ordinary 
note,  not  negotiable,  and  demand  and  notice  were  not  thought 
of.    This  circumstance,  it  is  true,  will  not  warrant  this  court  in 
dispensing  with  the  rules  of  law,  to  accommodate  the  mistakes 
or  ignorance  of  those  who  will  deal  in  this  kind  of  paper.     If 
fanners  in  the  oountiy  will  handle  mercantile  paper,  without 
understanding  the  duties  which  such  paper  imposes  on  the 
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holder,  they  muBt  abide  the  oonseqaences.  Bat  in  the  present 
case,  the  point  of  demand  and  notice  was  not  raised  on  the  trial 
so  &r  as  the  record  shows,  and  if  it  was,  it  may  have  been  cor- 
rectly ruled. 

The  verdict  was  for  the  right  party,  and  I  am  unwilling  to 
disturb  the  judgment. 

Judge  McBride  concurring,  the  judgment  is  aflSrmed. 

SooTT,  J.  The  bill  was  a  negotiable  one.  It  is  a  principle, 
that  a  bill  indorsed  after  due,  is  equivalent  to  drawing  a  new 
bill  at  sight.  A  demand  and  notice  were  necessary  to  charge 
the  indorser:  McKinney  y.  Crawford^  8  Serg.  &  B.  851;  Berry 
y.  Bobinson,  9  Johns.  121  [6  Am.  Dec.  267];  Bugdyy.  Davidson, 
2  S.  0.  Oon.  88.  The  court  was  not  warranted  in  giving  the 
instructions  which  were  submitted  to  the  jury.  They  evidently 
mistook  the  law  of  the  case. 


Dkath  of  Makxr  of  Note,  wbbn  does  avb  when  dobs  vot  Bxoosb  want 
of  demand  and  notice  to  the  indorser:  See  Oawer  ▼.  Mwrt^  48  Am.  Dec.  247» 
note  248,  and  the  cases  there  collected. 

The  FBnrciPAL  case  is  citbd  in  Armitinmg  v.  ilmMfitm^,  86  Mo.  220,  to 
the  point  that  the  death  of  the  maker  of  a  negotiable  note  at  the  time  of  the 
iadorsement  excuses  demand;  and  in  FvuffiU  ▼.  ^iaxm*  44  Id.  297»  to  the 
point  that  the  insolvency  or  bankruptcy  of  the  maker  will  not  eoraoae  want 
of  demand. 


FfeBBY  V.  O'HaNIiOK. 

[U  MnMDBi.  686.] 
WbIBB  PEB-niPTOB  HAS  DONE  EVBBTTHnrO  IN  BI8  POWKB  tO  OOOiplj  with 

the  reqnixements  of  an  act  of  congress  which  fixes  a  limit  to  the  period 
within  which  he  may  avail  himself  of  the  benefit  of  the  act  in  which  the 
limitation  is  made,  the  delay  of  the  officers  of  the  government,  by  which 
he  Ib  prevented  from  obtaining  his  certificate  of  pre-emption  within  the 
time  limited,  will  not  defeat  his  right,  but  the  certifioate  may  be  granted 
to  him  after  the  expiration  of  the  time  so  limited  by  law. 
Ooums  OF  TmB  State  must  DBnaMnrB  Vauditt  of  Titlbb  «o  Lakb 
lying  in  this  states  although  such  titles  emanated  from  the  federal  gov- 
ernment. 

OoinXSTB  BBTWBEM  ClTIZBNB  OF  ThIS  StATB  BBLAXIirO  TO  TiTLBB  TO  LaEDS 

lying  therein,  must  be  determined  by  the  courts  of  this  states  although 
such  contests  involve  the  construction  of  acts  of  oongrsas.  In  all  such 
cases  an  appeal  lies  to  the  supreme  court  of  the  United  States,  but  no 
btanoh  of  the  federal  judiciary  has  been  invested  with  original  Jurisdic- 
tion in  such  cases. 
Whhbe  Act  of  Oonobiss  Vebib  Officers  of  Govebhiowt  with  Aebolutb 
DBKntanov  in  determining  the  rights  of  dalmaate  of  land,  the  courts 
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oMiiiot  intnrfan.  Bat  where  a  oantest  arises  alter  UtiMhaT^emaiyiiM, 
the  eonrte  iinwt  defeennine  the  validity  of  the  titles^  and  decide  upon  liM 
legality  of  the  acta  of  the  offioen. 

MmtAL  Sbrumbht  was  hot  Nbousabt  under  the  itot  of  oongraaa  of  July 
8,  1882»  in  order  to  aeomre  a  right  to  pre-emption,  in  oaaea  idiere  tha 
daimaata  waived  their  olaima  and  relinquished  to  the  United  States 
Hie  deed  of  reUnqniahment  waa  the  only  evidence  required  of  their  pra- 
emption  rights. 

WBBta  GoM]f]a8ioirB&  of  Gsnxbal  Laitd  Omen  Ganobls  Rntbt  of  land 
withoat  aathority  of  law,  snoh  cancellation  is  a  nollity,  and  the  entry  ia 
not  affected  thereby. 

FaxEMT  IflBUSD  voB  Land  Rbsbbvbd  fbom  Salb  is  Void. 

All  Lanp  to  Which  Claims  wxbb  Pbeskntsd  was  Besiethd  from  safe 
Vy  the  act  of  July  9,  1832,  until  some  disposition  of  such  dsims  ooold  ha 
made;  end,  therefore,  where  claims  were  presented  and  relinquished  to 
the  United  States  before  any  decision  was  made,  the  rsaervation  stUl 
eontinoes,  and  a  patent  issued  to  any  other  than  the  claimant  who  re- 
linqnished  is  void. 

Enonmrr.    The  opinion  states  the  ease. 
Oarland^  for  the  appellant. 
Leonard,  for  the  appellee. 

By  Oonrt,  Napton,  J.  This  was  an  action  of  ejectment, 
brought  by  Perry  to  recover  a  tract  of  land  in  Washington 
oonnty.  The^Vaitwas  first  tried  in  1841,  when  Peny  obtained 
a  judgment,  frbm  which'  >Me  O'H^lims  ^ppealedr.  The  judg- 
ment was  reversed  by  this  o6tirt'in*164(i  (S^  Mb^^O),  b^ua& 
the  entiy  of  Perry  on  its  face  purported  to  have  been  maiiib  i£d- 
der  the  pre-emption  clause  of  the  act  of  congress  of  July  9, 
1832,  and  was  made  on  the  twenty-sixth  of  Noyember,  1889, 
long  after  the  expiration  of  the  law  and  the  time  allowed  by  it 
for  such  entries.  On  the  second  trial,  which  took  place  in  1847, 
the  title  of  Perry  was  as  follows:  In  1807,  Perry,  as  assignee 
of  Basil  Yalle,  filed  his  claim  with  the  recorder  of  land  titles, 
for  six  hundred  and  thirty-nine  acres  of  land  at  Mine  a  Breton. 
This  claim  was  rejected  by  the  first  board  of  commissioners.  A 
portion  of  the  land  embraced  in  this  claim  was  supposed  to  be 
confirmed  to  Perry  by  the  act  of  the  thirteenth  of  June,  1812,  or 
of  liay  26, 1824,  as  a  lot  appurtenant  to  the  Tillage  of  Mine  a 
Breton,  and  accordingly,  in  1825,  Perry  procured  from  the 
recorder  a  certificate  of  such  confirmation.  This  part  of  the  six 
hundred  and  thirfy-nine  acres  was  that  portion  upon  which 
Parly's  dwelling-house  and  improvements  were  located.  By 
ibe  act  of  congress  of  March  2, 1888,  the  board  of  commission- 
eiB  appointed  under  the  act  of  July  9, 1882,  were  authorised 
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and  required  to  examine  claims  f otinded  on  BetUement  and  cul- 
iiyation,  as  well  as  such  as  were  founded  on  incomplete  grants. 
Perry's  olaim  was  embraced  within  this  proyision,  and  testimony 
was  taken  before  the  board  in  relation  to  it.  Before  any  action 
of  the  board  was  had  upon  this  daun,  P«n7>  in  1834,  attempted 
to  avail  himself  of  the  pre-emption  priyileges  granted  to  the 
claimants  who  were  willing  to  waive  their  claims  and  relinqnish 
to  the  United  States.  He  accordingly  executed  his  deed  of  re- 
linquishment for  the  six  hundred  and  thiriy-nine  acres  (indud* 
ing  the  ten  or  twelve  acres  which  had  been  confirmed  to  him  hy 
the  act  of  1824),  which  was  duly  filed  in  the  office  of  the  recorder 
of  land  titles,  and  an  abstract  of  which  was  duly  transmitted  to 
the  register  and  receiyer  at  Jackson.  In  September,  1834,  be- 
fore the  expiration  of  the  time  allowed  by  the  act  of  1832,  Perry 
applied  to  the  register  and  receiver  at  Jackson  to  enter  the  six 
hundred  and  thirfy-nine  acres.  The  application  was  refused, 
on  the  ground  that  the  surreys  were  yet  incomplete.  In  1836, 
after  the  surveys  had  been  completed,  application  was  again 
made,  but  the  application  was  refused,  on  the  ground  that  the 
law  had  expired.  In  1839,  the  subject  was  brought  to  the  no- 
tice of  the  head  of  the  department,  and  the  officers  at  Jackson 
were  advised,  that  when  application  had  been  xnade  in  due  time, 
and  entries  were  not  permittjj^d^f9y«want  of  ^urveyB,  or  from  any 
•cause  ^  not  attributable  rtd 'tl^d  {atdt'O):*  negligence  of  appli- 
'C^ii^*itr*v^a»'lliabti8t6m*0f  *t&e*^^  permit  such  en- 

triefirti}'be  made,  notwithstanding  the  expiration  of  the  law. 
Perry  was  accordingly  permitted  to  enter — ^not  the  whole  tmct, 
which  he  had  relinquished  and  which  he  again  offered  to  pur- 
chase, but  so  much  of  it  as  was  not  embraced  by  the  confirma- 
tion of  1824.  It  appears  that  subsequent  investigation  satisfied 
Uie  commissioner  of  the  general  land  office  that  Perry  was  not 
an  actual  settier  upon  the  land  he  was  permitted  to  enter,  and 
therefore,  in  1843,  he  directed  Perry's  certificate  of  entiy  to  be 
canceled.  A  patent  issued  to  the  defendants,  or  some  of  ihem» 
in  1847. 

When  this  case  was  before  this  court  in  1846,  there  was  no  evi- 
dence to  explain  the  circumstances  under  which  the  entiy  of  the 
plaintiff  was  made.  The  present  record  contains  the  evidence. 
The  certificate  was  issued  under  the  act  of  July  9, 1832,  and  was 
dated  in  1839.  It  appears  that  it  was  not  by  reason  of  any  fault 
of  the  plaintiff  that  the  entiy  was  not  made  in  time.  Perry's 
application  to  enter  was  before  the  expiration  of  the  law,  but 
bis  application  was  rejected  because  the  public  surveys  in  thai 
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quarter  were  not  finiflhed.    A  reference  to  the  Yaxioue  oonunii- 
nicfttions  from  the  heads  of  {he  land  department,  and  offioial 
opinions  of  their  legal  adTisers,  will  show  that  under  similar 
cireiimBtanoes  it  was  the  uniform  custom  of  the  department  to 
permit  such  entries.    Indeed  this  construction  of  the  pre-emp- 
tion douse  in  the  act  of  1832,  and  of  other  pre-emption  laws, 
4  ommends  itself  to  every  idea  of  justice  and  right.    Any  other 
cdnstruction  would  have  the  effect  to  deprive  pre-emptors  of  the 
privileges  secured  to  them  by  law,  because  of  the  delays  of  the 
government  agents.    When  congress  fixes  a  limit  to  the  period 
within  which  pre-emptors  may  avail  themselves  of  the  benefit  of 
the  act  in  which  the  limitation  is  made,  and  the  pre-emptor  has, 
within  that  time,  done  everything  in  his  power  to  comply  with 
the  law,  it  is  clearly  not  the  intention  of  congress  that  the  right 
of  pre-emption  shall  be  lost  through  the  delays  of  the  oflicers 
to  whom  the  disposition  of  the  public  lands  is  intrusted.     The 
limitation  is  upon  the  pre-emptor,  not  upon  the  government 
agents.     Such  was  the  construction  given  to  the  pre-emption 
danse  in  the  act  of  July  9, 1832,  and  Perry  was  accordingly  per- 
mitted to  enter  in  1839.    This  entry  was  legal  and  proper,  under 
the  circumstances,  and  invested  him  with  a  title  upon  which  he 
could  maiTitiftin  an  action  of  ejectment.    But  in  1843,  the  com- 
missioner of  the  general  land  oflice  canceled  this  entry,  and  we 
are  called  upon  to  determine  the  effect  of  this  cancellation.    It 
is  said  that  this  act  of  the  commissioner  had  the  effect  to  make 
Perry's  entry  null  and  void  from  the  beginning,  whether  the 
act  was  in  pursuance  of  the  laws  of  the  United  States  or  not; 
that  the  commissioner  of  the  land  oflice  is  invested  by  law  with 
a  general  superintending  control  over  all  the  subordinate  officers 
in  the  land  department;  that  his  action  is  subject  to  the  revision 
of  the  secretary  of  the  treasury,  but  its  propriety  or  legality  can 
not  be  examined  by  this  court;  that  neither  this  court  nor  the 
federal  courts  have  any  jurisdiction  over  the  matter;  and  that  if 
the  federal  conrts  have,  the  courts  of  this  state  have  not,  and 
that  an  exercise  of  such  jurisdiction  would  be  an  interference 
with  the  primary  disposition  of  the  soil  secured  by  compacts  and 
constitutional  obligations  to  the  federal  government. 

When  titles  emanate  from  the  federal  government  for  lands 
lying  in  this  state,  whether  those  titles  be  inchoate  or  perfect, 
our  courts  must  determine  upon  their  validity.  If  controversies 
involving  the  validity  of  land  titles  in  this  state  are  to  be  deter- 
mined at  all,  they  must  be  dedded  here.  There  is  no  other 
court  invested  with  original  jurisdiction.     Oongress  has  .not 
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thought  it  ex2)edient  to  establish  tribunals  within  the  states  to 
detennine  oontroyersieB  between  citizens  of  the  same  state, 
although  their  determination  may  depend  upon  the  construction 
of  acts  of  congress  or  treaties  made  by  the  federal  goyemment. 
By  the  twenty-fifth  section  of  the  judidaiy  act,  the  ultimate 
revision  of  such  questions  is  reserved  to  the  supreme  court  of 
the  United  States,  but  no  branch  of  the  federal  judiciary  has 
been  invested  with  original  jurisdiction  in  such  cases.  Shall 
our  citizens  then  be  without  redress  in  all  controversies  that 
involve  their  land  titles?  All  the  titles  to  land  in  Missouri, 
with  inconsiderable  exceptions,  have  emanated  from  the  federal 
government;  only  two  or  three  complete  Spanish  grants  are 
located  within  the  limits  of  this  state.  Such  controversies,  there- 
fore, can  not  be  decided  without  undertaking  to  construe  the 
laws  of  the  United  States,  and  determining  upon  the  acts  of  their 
ofiicers,  purporting  to  be  authorized  by  these  laws. 

Shall  we  concede  that  the  commissioner  of  the  general  land 
oflice  or  the  secretary  of  the  treasury,  by  virtue  of  their  revisory 
power  over  the  subordinate  agents  concerned  in  the  fsale  of  the 
public  lands,  may,  at  their  will  and  pleasure,  annul  or  cancel 
any  titie  to  land;  that  their  action  is  final  and  conclusive;  and 
that  no  redress  is  to  be  had  in  the  courts  of  justice,  however 
arbitrary  or  illegal  such  action  may  be  ?  It  would  be  a  reproach 
ui>on  our  system  of  government  if  this  were  so.  We  profess  to 
live  under  a  government  of  laws,  and  the  rights  of  the  humblest 
citizen  are  supposed  to  be  independent  of  the  arbitrary  will  of 
any  officer,  however  high.  The  officers  of  the  federal  govern- 
ment derive  their  authority  from  the  laws  of  that  government, 
and  when  their  acts  are  not  in  conformity  to  law,  they  can  not 
prejudice  the  rights  of  others.  Whether  the  law  has  been  com- 
plied with  or  not,  is  necessarily  a  question  for  the  judicial 
tribunal  having  jurisdiction  of  the  case,  in  which  the  question 
arises.  If  the  courts  have  no  power  to  look  into  the  authority 
of  the  officer,  then  his  act  is  conclusive,  and  his  errors  or  frauds 
are  beyond  redress. 

We  do  not  mean  to  intimate,  that  there  may  not  be  many  acts 
of  the  officers  of  the  federal  government,  to  whom  are  intrusted 
the  management  of  this  branch  of  the  public  service,  which  are 
purely  discretionary,  and  consequentiy  not  subject  to  revision. 
This  is  the  case  in  all  the  general  pre-emption  acts  passed  by 
congress,  from  1814  up  to  1843.  Congress  declared  in  these 
acts,  that  the  right  to  a  preference  in  the  purchase  of  lands 
should  be  determined  by  certain  officers  designated  in  the  law» 
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And  that  Bnch  xigbt  Bhoiild  be  proved  to  tlie  Batiah/atixm  of  sooh 
offioers.  We  haye  xmif onnly  maintained,  that  in  such  oitoes  the 
ooorts  can  not  interfeze,  the  register  and  reoeiyer  are  by  law 
intrusted  with  the  power  of  deciding  whether  A.  or  B.  is  entitled 
to  a  pre-emption.  The  right  must  be  established  to  the  satifl- 
&etion  of  these  offioers.  No  other  tribunal  can  undertake  to  re- 
Tiae  their  dedaon,  because  the  law  expressly  invested  them  with 
the  sole  power.  li,  therefore,  the  register  and  receiver  grant 
a  pre-emption  to  A.,  it  is  not  in  the  power  of  the  courts  to  say 
that  B.  is  entitled  to  the  same  pre-emption.  But  when  the  title 
has  emanated,  and  an  entiy  permitted,  the  courts  must  decide 
upon  its  validity,  when  brought  in  conflict  with  other  titles 
emanating  from  the  same  source. 

The  commissioner  of  the  general  land  office  is  undoubtedly 
authorized  to  superintend  and  revise  the  proceedings  of  the 
register  and  receiver,  and  where  an  absolute  discretion  is  given 
to  the  register  and  receiver,  the  commissioner  may,  perhaps,  direct 
in  what  manner  that  discretion  shall  be  exercised,  and  the  action 
of  the  register  and  receiver  in  accordance  with  the  instructions 
of  the  commissioner,  may  be  considered  conclusive.  The  act  of 
July  9, 1832,  gave  no  such  discretion,  either  to  the  receiver  and 
register,  or  to  the  commissioner.  So  far  as  it  relates  to  the  class 
of  claims  in  which  that  of  the  plaintiff  was  embraced,  there  was 
no  discretion  left  to  either  class  of  officers.  There  were  no  facts 
in  pais,  the  existence  of  which  was  essential  to  the  allowance  of 
the  pre-emption,  and  the  proof  of  which  was  intrusted  to  the 
judgment  of  theseofficers.  Had  this  been  the  case,  as  it  was  in 
reference  to  the  second  cla^s  of  claims,  and  the  officers,  upon 
investigation,  decided  against  the  claimant  and  refused  to  permit 
the  entry,  the  courts  could  not  interfere.  But  this  was  not  the 
ease.  The  entiy  was  permitted,  as  we  have  seen.  Was  the 
commissioner,  then,  authorized  by  law  to  vacate  it? 

The  ground  upon  which  the  plaintiff's  entry  was  canceled 
was,  that,  he  was  not  an  actual  settler  or  housekeeper  upon  the 
land.  An  examination  of  the  act  of  1832,  will  show  that  this 
was  of  no  consequence  to  Perry's  pre-emption  right.  There 
were  two  classes  of  claims  embraced  by  the  proviso  to  the  third 
section;  first,  claims  which  had  been  rejected  by  the  board;  and 
second,  those  which  had  not  been  rejected.  Claimants  of  the 
first  class  were  allowed  a  pre-emption  provided  they  were  actual 
settlers  and  housekeepers  upon  the  rejected  lands.  Olaimants 
of  the  second  class  were  allowed  a  pre-emption,  whether  actual 
settlers  or  not,  provided  they  would  waive  their  claims  and  re- 
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linqnish  to  the  United  States.  Such  was  the  constraotion  which 
the  head  of  the  land  department,  at  the  passage  of  the  law,  gave 
to  it.  In  the  instructions  to  the  commissioners,  dated  Novem* 
ber  7, 1882,  the  commissioner  of  the  general  Lmd  office  says: 
**  The  third  section  of  the  act  provides  that  actual  settlers,  being 
honsekeepers  at  the  date  of  the  act,  upon  such  claims  alleged 
and  filed  in  the  mode  specified  by  the  first  section,  as  are  re- 
jected, and  who  claim  to  hold  under  such  rejected  claim;  and 
also,  that  all  claimants  who  may  relinquish  to  the  goremment 
claims  of  the  character  designated  in  the  first  section  of  the  act, 
prior  to  any  decision  thereon  by  the  board,  shall  haye  the  right 
of  pre-emption,**  etc.  The  commissioner  further  says:  **  The 
recorder  is  hereby  required  to  furnish  the  party  relinquishing 
with  a  certified  copy  of  his  relinquishment,  which  shall  be  the 
evidence  of  his  right  to  the  pre-emption  privilege  intended  to  be 
conferred  by  the  act."  In  his  instructions  to  the  registers  and 
receivers,  the  same  officer  says:  ''  This  relinquishment  of  claim 
will  be  made  by  the  party  vTith  the  register  of  land  titles  at  St. 
Louis,  who  will  furnish  you,  on  the  first  of  each  month,  with  an 
abstract  detailing  in  full  all  the  particulars  of  each  claim  in  your 
district  relinquished  under  the  provisions  of  the  act;  and  such 
claimants  will  receive  from  the  recorder  a  certified  copy  of  his 
relinquishment  as  evidence  of  his  right  to  a  pre-emption,  and 
which  is  to  be  filed  in  your  office  at  the  time  the  pre-emption 
right  is  applied  for." 

The  propriety  of  this  construction  thus  given  to  the  act  by  the 
officers  to  whom  its  execution  was  intrusted,  is  manifest.  The 
rejected  claims  were  by  the  act  declared  to  be  public  lands  from 
the  time  of  their  rejection  by  the  board,  and  no  relinquishment 
was  necessary  to  vest  the  title  to  them  in  the  United  States. 
The  claimants  were  then  in  the  condition  of  those  who  had  no 
claim  upon  the  bounty  of  the  government  except  they  were 
actual  settlers  upon  the  lands  rejected.  Actual  settlement  had 
been  long  regarded  by  congress  as  a  meritorious  claim  to  a 
preference  in  the  purchase  of  the  public  lands,  and  actual  settle- 
ment was  therefore  the  basis  of  the  pre-emption  right  granted 
to  the  rejected  claimants.  The  case  of  the  claimants  whose 
claims  were  still  under  consideration  was  altogether  different. 
They  might  be  confirmed,  and  in  that  event,  the  federal  treasury 
would  derive  no  benefit  from  them.  Oongress  therefore  pro- 
posed to  these  claimant«  that  if  they  would  relinquish  Qieir 
claims,  they  should  have  the  right  to  enter  the  lands  claimed  at 
the  minimum  price  in  preference  to  all  others.     This  was  the 
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mdneement  held  oat  to  tiiem  to  zeUnqmeh  their  olaims.  Actual 
fletUement  had  nothing  to  do  "with  it.  The  deed  of  relinqnish- 
ment  was  the  evidence  of  their  pre-emption  right,  and  the  only 
evidenoe  required. 

Let  it  be  assomed,  however,  that  this  oonstmction  of  the  law 
was  wrong,  and  that  the  commissioner  was  right  in  sapposing 
that  Perxy's  pre-emption  right  depended  upon  his  being  an  act- 
ual settler  and  housekeeper  upon  the  land  he  relinquished. 
How  were  the  facts  as  they  appear  upon  the  record?  Peny  was 
an  actual  settler  and  housekeeper  upon  the  land  he  relinquished. 
He  was  not  an  actual  settler  and  housekeeper  upon  the  land  he 
entered,  because  he  was  not  permitted  to  enter  the  whole  tract, 
although  he  offered  and  desired  to  dcr  so.  He  was  not  allowed 
to  enter  the  whole  tract  relinquished,  upon  the  ground  that  a 
portion  of  it,  that  portion  upon  which  his  dwelling-house  and 
improToments  were  located,  had  already  been  confirmed  to  him 
by  the  act  of  congress  of  May  26, 1824.  But  here  was  a  mis- 
taken kindness  on  the  parfc  of  the  government  officers.  Perry  had 
executed  his  deed,  relinquishing  to  the  United  States  his  title  to 
the  whole  tract.  It  was  not  material  how  Perry's  title  stood, 
whether  it  had  been  confirmed  to  all  the  land,  or  a  part,  or  to 
none;  he  relinquished  it  to  the  United  States.  The  act  of  1832 
authorized  him  to  do  so,  and  he  followed  the  directions  of  the  law. 
Shall  he  be  now  told  that  he  is  no  settler  and  housekeeper  upon 
the  land,  when  the  mistakes  of  the  federal  officers  alone  have 
placed  him  in  this  predicament?  If  he  is  not  an  actual  settler 
upon  the  land  entered,  it  is  because  he  was  not  permitted  to  en- 
ter the  entire  tract  he  claimed.  The  officers  refuse  to  let  him 
enter  the  ten  or  twelve  acres  upon  which  his  dwelling-house 
stood,  upon  the  assurance  that  it  is  already  his,  and  after  the 
remaining  part  of  the  tract  is  entered,  he  is  told  that  he  is  not 
an  actual  settler  and  housekeeper  upon  the  land  entered,  and 
that  therefore  his  entry  must  be  canceled. 

If  illustration  were  necessary,  the  fiacts  of  this  case  would 
seem  to  show  the  extreme  impolicy  of  declaring  to  the  federal 
officers,  who  are  intrusted  with  the  sale  of  the  public  lands,  that 
their  acts  are  beyond  the  reach,  and  above  the  scrutiny,  of 
courts  of  justice.  If  the  commissioner  of  the  general  land 
office,  upon  an  ex  parte  proceeding  at  Washington,  can  annul  or 
vacate  the  incipient  titles  which  have  been  created  by  the  sub- 
ordinate agents  of  the  government  without  authoriiy  of  law  or 
against  the  express  enactments  of  congress,  nine  tenths  of  the 
titles  to  lands  in  this  state  are  siihe  mercy  of  an  irresponsible 
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ofloer.  TUs  om  not  be  so.  There  is  no  pretenmon  that  the 
oonrts  of  this  state  can  control  the  oondnot  of  these  officers. 
If  the  diGiimstanoes  of  the  case  admitted  of  anj  interference, 
npon  the  principles  of  law  applicable  to  mandatory  writs,  such 
redress,  beyond  doubt,  belongs  exdnsiyely  to  the  federal  judici- 
ary. But  when  these  officers  have  acted  and  their  action  forms 
the  basis  of  a  title,  we  then  look  to  the  law  as  well  as  the  act, 
in  order  to  determine  its  validity.  In  examining  such  ques- 
tions, we  are  influenced  by  no  law  of  this  state.  We  examine 
them  npon  the  same  principles  that  would  determine  the  federal 
courts,  if  they  had  jurisdiction.  The  laws  of  the  United  Statea, 
under  which  the  officers  profess  to  act,  are  the  laws  by  which 
the  validity  of  those  acts  are  judged.  If  errors  are  committed 
by  the  state  courts  in  the  determination  of  such  questions,  they 
will  be  corrected  by  the  supreme  court  of  the  United  States — ^by 
which  tribunal  such  cases  must  finally  be  decided. 

We  are  unaUe  to  perceive  any  legal  grounds  upon  which  the 
commissioner  of  the  general  land  office  could  undertake  to 
vacate  Perry's  entry.  We  have  seen  that  throughout  the  whole 
transaction,  there  was  a  strict  and  literal  compliance  with  the 
act  of  congress,  on  the  part  of  Peny ,  and  that  all  the  difficulties, 
delays,  and  blunders  were  produced  by  the  officers  of  the  gov- 
ernment. Perry  had  a  claim  which  had  been  filed  according  to 
law  in  1807;  he  presented  it  to  the  board  of  commissioners 
under  the  act  of  1882,  and  it  was  a  claim  which,  by  the  supple- 
mental act  of  1888,  was  properly  cognizable  by  them.  Whether 
this  claim  had  any  merit  eitiber  in  law  or  equity,  is  of  no  conse- 
quence. The  board  did  not  reject  the  claim.  The  act  of  congress 
proposed  to  him ,  that  if  he  would  waive  his  claim,  he  might  enter 
the  land  at  the  minimum  price.  He  accepted  the  proposition, 
relinquished  his  daim,  and  executed  a  deed  to  the  United  States. 
He  presented  a  copy  of  this  deed  to  the  land  officers  of  Jackson, 
as  his  evidence  of  a  pre-emption  right  under  the  act  of  1882. 
He  was  not  permittted  to  make  the  purchase,  on  the  ground 
that  the  surveys  had  not  been  made.  He  applied  a  second 
time,  but  his  application  was  refused,  because  the  law  had  ex- 
pired. Finally  he  was  permitted  to  make  the  entry;  but  subse- 
quently to  this,  another  officer  cancels  the  entry,  because  he 
was  not  an  actual  settler. 

A  bare  statement  of  the  facts,  viewed  in  connection  with  the 
provisions  of  the  law,  is  sufficient  to  show  that  this  cancellation 
was  inoperative,  uxiless  we  adopt  the  principle  that  the  commie- 
■ionar  may,  by  hia  mere  volition,  without  regard  to  the  mandate 
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of  the  law,  anntil  the  titles  which  have  emanated  from  the  gov- 
ermnent.  Pony's  entry,  then,  in  1839,  was  not  affected  by  the 
subsequent  action  of  the  commissioner,  and  this  conclusion  is 
sustained  by  the  several  decisions  of  this  court  which  have  been 
heretofore  made  upon  the  questions  we  have  just  been  consider- 
ing: Stephenson  v.  8mUh,  7  Mo.  610;  Groom  v.  HUl,  9  Id.  823; 
Allison  V.  Hunter,  Id.  749;  T.  db  J.  (THanlon  v.  Perry,  Id.  804; 
Pettigrew  v.  Shirley,  Id.  683;  Levns  v.  Lewis,  Id.  188  [48  Am. 
Dec.  540]. 

But  matters  were  not  permitted  to  remain  in  this  position. 
In  1847,  a  patent  was  issued  to  the  defendants  for  this  same 
land.  In  what  mode  the  land  was  brought  into  market  does  not 
appear,  nor  is  it  material  that  it  should.  The  patent  is  the  con- 
summation of  the  title,  and  authorizes  the  presumption  that  all 
the  prerequisites  of  the  law  have  been  complied  with.  '*  But," 
as  Judge  Marshall  has  said  in  the  case  of  PoWs  Lessee  v.  Wen- 
dal,  9  Cranch,  95,  "  there  are  some  things  so  essential  to  the 
validity  of  a  contract,  that  the  great  principles  of  justice  and 
law  would  be  violated  did  there  not  exist  some  tribunal  to 
which  an  injured  parly  might  appeal,  and  in  which  the  means 
by  which  an  elder  title  has  been  acquired  might  be  examined.'' 
''  There  are  cases  in  which  the  grant  is  absolutely  void;  as,  where 
the  state  has  no  title  to  the  thing  granted,  or  where  the  officer 
has  no  authority  to  issue  the  grant.  In  such  cases,  the  validity 
of  the  grant  is  necessarily  examinable  at  law."  It  was  admitted 
by  this  court  in  the  case  of  Barry  v.  (Gamble,  8  Mo.  88,  that  a 
location  upon  lands  expressly  reserved  from  sale  could  not  be 
available  against  a  subsequent  confirmation  of  the  reserved 
lands,  under  the  act  of  May  26,  1824.  The  same  principle  was 
conceded  in  the  case  of  Sarpy  v.  Papin,  7  Id.  503,  though  in 
this  last  case,  the  proviso  to  the  second  section  of  the  act  of 
July  4, 1886,  under  which  the  confirmation  was  made,  was  un- 
derstood to  impart  vitality  to  all  locations  and  sales  which  had 
been  made  of  the  reserved  lands,  and  whether  these  locations 
and  sales  had  previously  to  the  passage  of  that  act  been  valid 
or  invalid,  that  proviso  was  believed  to  recognize  their  physical 
existence  at  least,  and  gave  them  sufficient  vaHdiiy,  if  they  had 
none  before,  to  prevail  against  the  confirmations  under  the  act. 
This  construction  was  thought  to  be  essential  to  give  effect  to 
the  object  of  the  proviso.  But  the  supreme  court  of  the  United 
States  in  Stoddard  v.  Chambers,  2  How.  (U.  8.)  284,  went  fur- 
ther, and  not  only  recognized  the  general  principle  that  locations 
and  sales  of  lands  reserved  by  the  act  of  congress  were  void, 
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bat  applied  the  prinoiple  to  the  proTiso  to  the  aeoond  aeotioii  of 
the  act  of  Jtdj  t,  1886. 

By  this  means  the  effect  of  that  proviso  was  limited  to  pro- 
tect oiilj  sach  titles  as  had  originated  dnxing  a  short  interval^ 
between  the  expiration  of  the  act  of  May  24,  1828,  and  the 
passage  of  the  act  of  July  9, 1832.  How  far  the  oonstmction 
conformed  to  the  spirit  of  this  law,  and  the  recommendations  of 
the  commissioners  upon  which  it  was  based,  is  not  for  us  to  de- 
tennine.  A  case  involving  the  same  question  is,  we  learn,  again 
before  that  court,  and  we  can  not  anticipate  what  may  be  tiieir 
final  decision  upon  this  point.  Whatever  it  may  be,  the  general 
principle  asserting  the  invalidity  of  an  entiy  or  location  of  land 
expressly  reserved  from  sale  by  an  act  of  congress,  is  distinctly 
recognized  in  the  case  of  Stoddard  v.  Chambem,  The  same 
point  had  been  previously  established  in  WHoogs  v.  Jaokaon  em 
dem,  McCanneU,  18  Pet.  498.  There  can  be  no  difference  in 
principle  between  the  validity  of  a  patent  in  such  cases,  and  aa 
entry  or  location.  A  patent  is  the  highest  evidence  of  title,  but 
the  executive  o£5cers  of  the  government  can  no  more  convey 
land,  which  congress  has  reserved,  by  patent  than  by  any  in* 
ferior  evidences  of  title.  The  principle  upon  which  the  entry  or 
the  location  is  avoided,  applies  as  well  to  the  patent  as  it  doea 
to  the  inferior  grades  of  title.  The  officers  have  no  authority  to 
make  the  sale.    They  are  expressly  prohibited  from  doing  so. 

What  then  was  the  condition  of  the  land,  the  title  to  which  is 
now  in  controversy,  in  1847,  when  the  patent  issued?  The  act 
of  July  9, 1882,  directed  the  commissioners  to  divide  the  claima 
submitted  to  them  into  two  classes.  The  first  class  was  to  em- 
brace such  claims  as,  in  their  opinion,  were  meritorious  and 
ought  to  be  confirmed;  and  the  second  class,  to  include  such  as 
were  destitute  of  merit.  The  act  declared,  that  after  the  final 
report  of  the  board,  the  lands  embraced  in  the  second  class  should 
be  subject  to  sale  as  other  public  lands;  that  the  lands  contained 
in  the  first  class  should  be  reserved  from  sale  until  the  final 
action  of  congress  thereon.  Congress  finally  acted  on  this  report 
in  1886,  and  the  act  of  July  4, 1886,  confirmed  the  claims  recom- 
mended by  the  commissioners,  with  certain  exceptions  specified 
in  the  act. 

Perry's  claim  was  not  in  the  second  class,  for  it  vras  never  re- 
jected by  the  board;  it  was  not  in  the  first  dass,  for  it  was  not 
reported  for  confirmation.  How  then  has  the  reservation  been 
removed? 

By  the  act  of  1882,  this  land  was  expressly  reserved  from  sale* 
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Ko  proceeding  under  that  act  has  had  the  eflbct  of  taking  off 
this  reservation,  nor  has  any  sabseqnent  law  been  enacted  having 
any  Bach  purpose  or  tendency.  If  Perry  then,  by  virtae  of  the 
proceedings  which  were  had  tinder  the  proviso  to  the  third 
section,  failed  to  acquire  a  complete  title  to  the  land  by  purchase, 
it  still  continues  under  the  general  reservation.  Whettier  Peny's 
title  be  good  or  otherwise,  until  congress  shall  direct  that  Qie 
land  be  brought  into  market,  no  other  individual  can  acquire  a 
title.  It  was  expressly  reserved  on  account  of  Perry's  daim 
under  Yalle.    That  reservation  still  remains. 

It  is  true  that  Peny  relinquished  this  land  to  the  United 
States  in  1884,  but  that  relinquishment  was  made  for  the  pur- 
pose  of  securing  his  pre-emption  privilege  under  the  third  section 
of  the  act  of  1882.  If  the  pre-emption  right  be  denied.  Perry's 
deed  of  relinquishment  can  not  prejudice  his  claim.  The  exec* 
utive  officers  can  not  una  fkUu  pronounce  in  favor  of  the  re- 
linquishment and  against  the  pre-emption.  In  any  view  of  the 
subject  the  deed  of  relinquishment  would  not  affect  the  reserva- 
tion. It  only  conveyed  Perry's  title  to  the  United  States.  If 
the  United  States  think  proper  to  reserve  land  for  their  own  use, 
the  reservation  is  as  binding  as  though  it  was  nmde  to  fill  the 
daim  of  a  private  dtizen,  and  the  executive  officers  of  the  land 
department  can  not  dispose  of  the  land  so  reserved:  WUcotB  v. 
MbOamiel,  18  Pet.  498. 

The  patents  issued  to  the  defendants  in  this  case  can  not  avail 
them.  In  coming  to  this  conclusion,  we  will  not  be  understood 
as  denying  or  questioning  the  general  principle,  which  has  often 
been  determined  by  the  supreme  court  of  the  United  States,  and 
as  often  recognized  by  this  court,  that  a  patent  is  the  better  title 
within  the  meaning  of  our  act  regulating  the  action  of  ejectment. 
We  hold  the  patents  in  this  case  to  be  void,  and  of  course  the 
prindple  alluded  to  is  inapplicable. 

The  other  judges  concurring,  the  judgment  of  the  drouit  court 
will  be  reversed,  and  the  cause  remanded. 

Patsht  tob  Laitds  Pbiviovslt  Rxssbvkd  iBOM  Brtbt  IB  Void:  8m 
Doe  ex  dem.  HU^uh-ho-mi  ▼.  WaUa,  46  Am.  Deo.  906,  note  809,  where  other 
oeaee  are  oolleoted;  Kiiey.  TMu,  23  Gal.  443,  citing  the  principal  case. 

Acts  or  Lakd  Oiviobbs,  when  GoNCLirstvs  and  whut  not:  See  note 
to  LewU  V.  Len^,  43  Am.  Dec  547;  Baaltmr  ▼.  FetUren^  20  Id.  268,  note 
273;  where  this  sabjeot  la  discnueed  at  length. 

DsoisiOKS  OF  Land  OvnoiBs  or  thk  UmnsD  Statb:  See  BM  ▼.  Ward^ 
18  Am.  Deo.  606,  note  609. 

MisoovDvor  ov  LAim  Omens:  See  note  to  SUKrh  v.  JfallM^  IS  Am. 
Deo.  667.  and  caaea  cited. 
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Thx  PBiNCiPAii  CIA8B  18  oiTKD  in  QUbwa  T.  Cho¥UaH*9  Htkn^  89  Mo.  50lh 
to  tae  pomt  that  when  entries  haye  been  made  or  rij^te  or  titles  have 
emanated  from  the  goyemment  in  parsnanoe  of  lav,  the  pabllo  oflSoen  have 
no  power  to  annul  them;  in  QmUm  ▼.  Camukia,  Id.  364,  to  the  point  thai 
where  powers  of  offioers  of  government  are  Judicial  or  purely  disoretionaryy 
their  acts  and  deoislons  are  oonolnsive,  and  not  subjeot  to  rerislofn  by  the 
ooorts.  In  O^Briok  v.  Perry,  28  Id.  610,  the  court  said:  **  Wo  regard  this 
esse  as  falling  within  the  reasoning  of  Pfrrji  ▼.  (yHatdon^  II  Mo.  585.  In- 
deed it  is  a  part  of  the  same  transaction.*' 

ThB  FBIKdPAL  OASB  IS  DlflTINQniSHXD  in  Ad^SM  ▼.  Qruift  16  Ma  224» 
and  in  HUl  t.  JfiOer,  86  Id.  101. 


BUBET  ET  AL.   V.  BaBNEXT. 

[13  Vamaamit  S.] 

Whxbb  ig^rpttMtt  EflVATB  voB  LvB  IS  OivBN  BT  WiLL,  and  a  power  of 
position  is  afterwards  conferred,  the  devisee  takes  bnt  a  life  estate,  with 
a  power  of  disposition,  and  if  no  disposition  is  made,  the  reversion  will 
go  to  the  heirs  of  the  devisor.  Bat  if  there  Is  no  previous  devise  of  a  Ills 
estate,  but  a  simple  power  of  dispositioii  Is  given,  then  the  devisee  takes 
an  absolute  estate.  And  this  rule  applies  to  both  real  and  pennnal 
estate. 

ADKINIgriUTOB,   BXUIG    TBUBTBI,  CAN    NOT    SeT    UP    STATDTB    OF  LiMITA* 

noNB  in  bar  to  the  next  of  kin  or  persons  entitled  to  the  assets  in 


Bn&  JB  NOT  MiTLnvABiODB,  IN  M1B8OUBI,  beoause  it  seeks  an  acooont  both 
of  the  rents  and  profits  of  real  estate  and  alM>  of  personal  estate. 

AnsAL  from  the  Monroe  circuit  court.  The  opinion  statei 
the  case. 

Clark  and  WeOSf  tot  the  appellant. 

Olover  and  Campbell^  for  the  appellee. 

By  Oourty  Soott,  J.  William  Horn,  being  seifled  and  pos- 
sessed of  a  laige  real  and  personal  estate,  consisting  of  lands, 
slaves,  money,  evidences  of  debt,  and  other  property,  having  no 
children,  made  the  following  vrill:  **  First,  my  vrill  is  that  my 
beloved  wife,  Polly  Horn,  have  all  my  estate,  both  real  and  per- 
sonal, so  long  as  she  may  live;  secondly,  my  will  is,  that  my  wife 
dispose  of  all  said  estate  as  she  may  think  most  advisable  at  her 
death.  I  do  hereby  appoint  my  beloved  wife,  Polly  Horn,  sole 
executor  of  this,  my  last  vnll,  and  it  is  my  will  for  her  not  to 
give  security  as  my  executor."  During  the  year  1833,  in  which 
the  vrill  VTas  made,  Horn  died,  and  his  yvUl  wbb  afterwards 
admitted  to  probate.  Afterwards,  in  September,  1836,  Hutchins 
Bamett  took  out  letters  of  administration,  with  the  will  an- 
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Bexedy  on  the  estate  of  William  Horn,  and  intermarried  with 
the  irife,  PoUj  Horn.  They  were  not  long  married  before 
BtameWB  wife  died,  without  children,  and  without  haying  made 
any  disposition  of  the  estate  she  acquired  by  her  former  hus- 
band's wilL  It  is  alleged  that  Bamett,  as  administrator,  has 
not  mmde  full  settlement  of  his  accounts,  that  he  has  not  ac- 
eoiinted  for  the  rents  and  profits  of  the  real  estate,  and  made 
no  distribution  of  the  personalty,  but  claims  the  whole  as  his 
own  in  right  of  his  wife  under  the  will  of  William  Horn.  A 
bill  was  filed  by  the  heirs  at  law  of  William  Horn,  and  the  aa- 
■ignees  of  some  of  them,  praying  an  account,  and  that  the  prop- 
erty might  be  decreed  to  them.  A  demurrer  to  the  bill  was  sus- 
tained, and  the  bill  dismissed. 

The  important  question  in  the  case  is  what  estate  Polly  Horn 
took  under  the  will  of  her  first  husband;  whether  an  absolute 
one,  or  only  an  estate  for  life.  It  has  always  been  held  that  an 
absolute  power  of  disposition  over  property  conferred  by  will,  not 
eontrolled  by  any  provision  or  limitation,  amounted  to  an  abso- 
lute gift  of  the  property.  A  power  to  dispose  of  a  thing  as  one 
pleases,  must  necessarily  carry  along  with  it  a  full  properly  in 
it.  Hence,  whenever  property  is  conveyed  by  words  conferring 
a  power  of  disposition  as  one  pleases,  or  as  he  may  think  best, 
it  is  in  law  an  absolute  gift  of  the  property  to  him  on  whom  the 
power  of  disposition  is  conferred.  A  devise  to  B.  to  dispose  at 
his  will  and  pleasure,  gives  a  fee,  and  devises  to  dispose  of  for 
payment  of  debts,  or  to  give,  sell,  or  do  therewith  at  pleasure, 
are  held  to  give  an  absolute  estate  in  lands.  But  a  devise  to  a 
wife  for  life,  and  after  her  decease  she  to  give  the  same  to  whom 
she  will,  passes  but  an  estate  for  life  with  a  power;  yet  if  an 
express  estate  for  life  had  not  been  devised  to  the  wife,  an  estate 
in  fee  would  have  passed  by  the  other  words:  BwrwdC%  Eafr  v. 
AnderwrCs  Adm'r^  8  Leigh,  366. 

This  is  the  distinction  which  prevails  throughout  the  cases. 
When  an  express  estate  for  life  is  given,  and  afterwards  a  power 
of  disposition  is  conferred,  then  the  devisee  takes  but  a  life 
estate  with  a  power  of  disposition;  and  if  no  disposition  is 
made,  the  reversion  will  go  to  the  heirs  of  the  devisor.  But  if 
there  is  no  previous  devise  of  a  life  estate,  but  a  simple  power 
of  disposition  is  bestowed,  then  the  devisee  takes  an  absolute 
estate.  In  the  case  of  Jachwn  v.  A>btns,  16  Johns.  687,  which 
appears  to  have  been  well  considered,  it  was  held  to  be  an  in- 
controvertible rule,  that  when  an  estate  is  given  to  a  person 
generally  or  indefinitely,  with  a  power  of  disposition,  it  carries 
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ft  fee,  and  the  oiily  exception  to  the  rale  is  wheie  the  testator 
gives  to  the  first  taker  an  estate  for  life,  only  by  certain  and  ex- 
press words,  and  annexes  to  it  a  power  of  disposal.  **  In  that 
particular  and  sj^edal  case  the  devisee  for  life  will  not  take  an 
estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion.  This  distinction  is  care- 
fully marked  and  settled  in  the  books."  So  in  Oom.  Dig.  408,  it 
is  said  a  man  may  give  a  power  or  authority  by  will  which  is  a 
naked  authority,  not  annexed  to  an  estate,  as  if  he  devises  it  to 
A.  for  life,  and  afterwards  that  it  shall  be  at  his  disposal  to  any 
of  his  children  then  living,  he  has  but  an  estate  for  life,  with  a 
naked  power  to  dispose  in  the  manner  directed  by  the  will. 

An  express  estate  for  life  negatives  the  intention  to  give  the 
absolute  property,  and  converts  the  words  giving  a  right  of  dispo- 
sition into  words  of  mere  power,  which  standing  alone  would 
have  been  construed  to  convey  an  interest.  The  case  of  OoodliUe 
ex  dem.  Pearson  v.  Otway^  2  Wils.  7,  was  relied  on  to  show  that 
a  devise  for  life  with  a  power  of  disposition  at  pleasure,  gave  an 
estate  in  fee.  But  in  that  case,  the  limitation  was  of  an  estate 
in  tail,  for  it  was  to  be  enjoyed  by  the  devisee  without  molesta* 
tion,  and  after  her  death  to  her  lawful  issue.  It  is  moreover  to 
be  remarked,  that  the  court  in  the  case  of  Jach&on  v.  EdbiiM^ 
above  cited,  refer  to  this  veiy  case  in  supi>ort  of  the  doctrine 
therein  contained.  The  case  of  TorndxMxm  v.  Dighton^  1  P.Wms. 
149,  so  far  from  sustaining  the  ground  assumed  1^  the  appellee, 
is  a  clear  and  full  recognition  of  the  law  as  above  stated,  both 
by  the  court  and  the  counsel.  It  is  useless  to  look  into  the  will 
to  ascertain  the  intent  of  the  testator.  He  has  clearly  given 
his  wife  a  life  estate  by  express  words,  with  a  power  of  disposi- 
tion, which  the  law  holds  to  be  a  mere  power,  and  if  not  exe- 
cuted, the  property,  at  the  death  of  the  wife,  must  descend  to 
the  heirs  of  the  testator.  None  of  the  cases  cited  and  relied  on 
by  the  appellee,  overthrow  or  even  contradict  this  principle. 
It  seems  to  be  a  fixed  and  settled  rule  of  law,  and  can  not  be 
disregarded  by  the  court.  The  rule  above  stated  is  applicable 
both  to  real  and  personal  estate. 

There  are  cases  in  which  a  party  may  avail  himself  of  the 
statute  of  limitation  by  demurrer:  Stozy,  sec.  608.  But  this 
is  not  a  case  in  which  the  statute  of  limitation  is  applicable. 
No  lapse  of  time  is  a  bar  to  a  direct  trust  as  between  trustee 
and  cestui  que  tnisi.  An  administrator  being  a  trustee,  can  not 
set  up  the  statute  of  limitations  in  bar  to  the  next  kin  or  per- 
sons entitled  to  the  distribution  of  assets:  Decouche  v.  SamHer^ 
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8  Johna.  Ch.  190  [8  Anu  Dee.  i78];  Kane  t.  Sloodgood,  7  Id. 
196  [11  Am.  Dec.  417]. 

Under  our  qrstem  of  law,  which  gives  an  administrator  con-^ 
trol  over  the  real  estate  for  some  purposes,  there  is  no  multi* 
tsrionsness  in  a  bill  which  seeks  an  account  for  rents  and  profits 
of  real  estate,  and  an  account  of  personal  estate.  In  England^ 
an  heir  and  the  personal  representatiTes  could  not  be  joined  in 
a  bill  for  an  account  for  obvious  reasons,  but  that  principle  is 
not  applicable  in  this  state.  Bamett  received  the  estate  as  ad- 
ministrator; there  is,  then,  no  form  of  action  at  law  in  which 
the  personalty  could  be  recovered  l^  the  heirs  and  distributees 
of  the  estate. 

The  other  judges  concurring,  the  decree  will  be  reversed, 
and  the  cause  remanded. 

WhSH  tSTKBMBt  IN    PbOPEBTT  WTTR    PoWXB  OF  DlSPOSITIOH  DOBS,  AND 

WBSir  It  doss  hot.  Amount  to  an  Estats  tn  Fib.— It  must  be  bone  in 
■lind  that  a  power  of  dupoeition  is  not  iteelf  an  abeolnte  right  of  property, 
that  it  is  not  an  estate,  but  merely  an  authority  to  dispose  of  an  estate.  See 
note  to  Joknmm  t.  Cfuaking,  41  Am.  Dec.  704,  where  this  question  is  dis- 
eased and  the  authorities  on  this  point  are  collected.  Shaw,  C.  J.,  in  deliT- 
miDg  the  opinion  of  the  court  in  EaUm  v.  Straw,  18  N.  H.  320,  331,  said : 
**  Li  iaci  the  exietenoe  of  such  a  power,  as  a  teohnioal  power,  excludes  the 
idea  of  an  abeolnte  fee  simple  in  the  party  who  possesses  the  power.  **  But 
as  the  power  of  abeolnte  disposition  is  the  eminent  quality  of  abeolute  prop- 
erty, and  as  he  who  has  the  absolute  property  must  neceesarily  and  insep- 
■lably  have  the  abeolnte  power  over  it,  it  follows  that  he  to  whom  is  given 
the  absolute  power  over  an  estate,  aoquires  thereby  the  absolute  property, 
onlees  there  is  something  in  the  gift  which  negatives  and  overthrows  this 
otherwise  irresistible  implication:  BunoeU  v.  Anderton,  3  Leigh,  347,  365; 
OvOing  v.  (hUkig,  86  K.  T.  622,  638;  MorH  v.  Phakr,  1  Watts,  389,  390. 
And  it  is  an  Incontrovertible  rule  that  where  an  estate  i»  given  to  a  person 
generally,  or  indefinitely,  with  a  power  of  disposition,  an  estate  in  fee  passes: 
4  Kent's  Ckun.  819;  Jackson  v.  Robim,  16  Johns.  637;  BurweU  v.  Anderwn,  3 
Leigh,  347;  Denmm  v.  MUchell,  26  AhL  360;  Fairman  v.  Beal,  14  HI.  244; 
Oook  V.  Walker,  16  Oa.  467;  MorrU  v.  Phaler,  1  Watts,  889;  PuXUam  v.  Byrd, 
2  Strobh.  Eq.  134;  Beneach  v.  Clark,  49  Md.  497;  Second  Rtforrned  Praby- 
ierkm  Okurek  v.  Dkbrow,  62  Pa.  St.  219.  Tncker,  P.,  in  delivering  the 
opinion  of  the  court  in  BurweU  v.  Anderson,  3  Leigh,  366,  said:  "Where, 
therefore,  there  is  an  absolute  power  of  disposition  without  any  other  bequest 
to  the  party,  except  what  those  words  themselves  imply,  they  operate  to 
oonvey  property,  and  not  power  only."  And  Sngden  says:  "A  devise  of 
pn^perty  to  the  discretion  of  A.  paases  the  fee,  and  does  not  merely  confer  a 
power:  so  a  devise  at  the  disposition  of  A.  cazriss  the  fee.  It  is  equivalent 
to  a  devise  to  A.  to  give  and  sell  at  his  pleasure.  There  is  no  difference  be- 
tween a  devise  that  A.  shall  do  with  the  land  at  his  discretion,  and  a  devise 
d  the  land  to  A.  to  do  with  it  at  his  discretion:"  Sugd.  on  Powers,  120.  A 
bsqnesl  of  a  aam  of  money  to  the  testator's  wife,  to  be  at  her  disposal  in  and 
fay  her  last  will  and  Inatamniit  to  whom  she  should  see  fit  to  give  the  same, 
vaa  held  to  th*  ia  her  the  abaohite  property:  Bobineon  v.  JhuffaiOp  2  VeciL 
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181.  A  becjiMtt  to  A.  for  moh  pupom  as  he  shidl  think  fit  is  a  gift  to  him* 
■df:  PaiM  v.  ArMMob  qf  OanieAwrtf,  11  Ves.  370;  S.  0.,  14  Id.  864.  A 
gift  of  pcnoaalty  to  trastoea  to  pay  the  interest  to  A.  with  a  power  to  dis- 
pose of  the  fond  by  will  as  she  pleases,  and  without  any  other  words  of  limit- 
ation,  is  an  absolute  gift  to  her  of  the  principal:  EUon  v.  Sheppaard^  1  Bro. 
G.  C.  532;  BuU  v.  KitigMtm,  1  Meriv.  314.  So  a  beqnest  to  A.  of  a  sum  of 
money  to  be  disposed  of  as  she  thinks  proper,  to  be  paid  after  her  death, 
gives  an  absofaite  interest  transmissible  to  the  administrator,  and  not  m  mere 
power  of  appointment:  Hkeon  v.  OUver^  13Ves.  108.  Sngden  says:  '*It  is 
said  that  where  an  estate  is  given  absolutely,  without  any  prior  limited 
interest,  to  saoh  uses  as  a  person  shall  appoint,  it  woold  be  an  estate  in  fee. 
Bat  this  dootrine  implies  only  to  a  devise^  for  in  a  oonveyanoe  such  a  limita- 
tion would  merely  confer  a  power  on  the  party,  and  not  give  him  an  estate 
in  fee:'*  Sugden  on  Powers,  121.  But  Lumpkin,  J.,  delivering  the  opinion 
of  the  court  in  Cool^v.^FaOxr^  15  Oil  462,  said:  <'We  hold  it  to  be  an  incon- 
trovertible rule,  then,  that  whenever  an  estate  is  given  in  Gteoigia,  either  by 
deed  or  will,  to  a  person  generally  or  indefinitely,  with  the  unlimited  power 
of  disposition  annexed,  that  it  invariably  vests  the  absolute  fee  in  the  first 
taker."  And  no  doubt  this  is  the  rule  in  all  those  states  in  which  the  old 
oommon  law  rule  requiring  the  use  of  the  word  "  heirs  "  in  a  deed  to  pass  a 
fee,  has  been  abrogated  by  statute. 

Wherb  Pbopkrtt  is  Expressly  Given  to  a  MAwitnen  Woman,  "to  her 
for  her  sole  and  separate  use,"  without  saying  /or  Hfe,  and  she  la  further  au- 
thorized to  dispose  of  it  by  will,  the  gift  will  be  construed  to  confer  on  her 
the  absolute  property,  and  she  may  dispose  of  it  otherwise  than  by  will;  for 
in  such  a  case,  the  absolute  property  being  given,  the  power  becomes  nuga- 
tory, and  is  construed  to  be  nothing  more  than  an  anxious  expression  of  the 
donor,  that  she  may  have  an  uncontrolled  power  of  disposing  of  the  property^ 
2  Story's  Eq.  Jur.,  sec.  1394;  BuU  v.  Kingston,  1  Meriv.  314. 

When  Intebbst  with  Power  or  Bibposftion  does  hot  Amount  to  Fek  — 
Where  an  express  estate  for  life  only  is  given,  and  a  power  of  disposition  is 
superadded,  in  that  particolar  and  special  case,  the  devine  or  grantee  for  life 
will  not  take  an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of 
*  power  of  disposition  of  the  reversion:  Jaekaon  v.  SMns,  16  Johns.  637, 588; 
BvrweUy.  iltuierson, 3 Leigh,  347, 356;  2)efM0fi r.  JffteMZ, 26  AJa.  360;  J^fr- 
fnan  v.  Beat,  14  IlL  244;  Ikmk  v.  EgglaUm,  02  Id.  515;  Bammik  v.  Olarh,  49 
Md.  497;  Second  B^ormed  Pre$biftenan  Clmrck  v.  DUbrow,  52  Pa.  St.  219; 
Cook  V.  Walker,  15  Qa.  457, 462;  Haralson  v.  Bedd,  Id.  148;  I^rtnch  v.  Hatch, 
28  N.  H.  331, 350;  Ptdliam  v.  Bynf ,  2  Strobh.  Eq.  184;  Brani  r.  Virginia  Coai 
dt  /.  Co.,  93  U.  S.  328;  2  Story's  Eq.  Jur.,  sec.  1393;  4  Kent's  Com.  319; 
Nannock  v.  Hortcn,  7  Ves.  391;  Beid  v.  SktrgM,  10  Id.  370;  Lirfe  v.  8ak- 
ingetm,  1  Mod.  189;  1  Freem.  149,  163,  176;  Anan^moua,  Oart  282;  Digklon 
v.  ToTnlinaon,  1  Com.  194;  S.  C,  1  P.  Wms.  149;  1  Sugd.  on  Powera^  121.  Sir 
William  Grant,  M.  R.,  in  delivering  the  opinion  in  Bradleg  v.  Westeott,  13  Yes. 
445,  453,  said:  "  The  distinction  is  perhaps  slight  which  exists  between  a  gift 
for  life,  with  a  power  of  disposition  superadded,  and  a  gift  to  a  person  indefi- 
nitely, with  a  superadded  power  to  dispose  by  deed  or  wilL  But  that  die* 
tinotioD  is  perfectly  established;  that  in  the  latter  ease  the  property  vests.  A 
gift  to  A.  and  to  such  person  as  he  shall  appoint,  in  absolute  property  in  A., 
without  an  appointment:  but  if  it  is  to  him  for  life,  and  after  his  death  to  such 
person  as  he  shall  appoint  by  will,  he  must  make  an  appointment  in  order  te 
entitle  that  person  to  anything."  And  Lord  Oh— eellor  EldoD,  in  BM  t. 
^Aer^o^  10  Id.  379,  said:  "It  is  weU  settled  *  *  *  that  wlieie  there  is  as 
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«zpra8B  limitetUm  lor  life,  with  a  power  -to  diipQie  by  will,  HIm  intevMt  it 
equivalent  only  to  an  eitete  for  life;  and  the  power  la  to  be  ezeented,  prima 
/octe  at  least,  by  will  If  the  party  diea,  the  intereat  eeaaea  with  the  life;  and 
no  one  can  take  by  tranmniaeion  of  interest  from  that  perBoo;  though  they 
might  take  by  the  power,  if  executed."  See  also  OUman  v.  MeU,  90  Hi.  144^ 
150;  Fairman  v.  BeeU,  14  Id.  244;  PuUiam  v.  Byrd,  2  Strobh.  134,  142.  The 
reason  for  this  role  is  thus  stated  by  Tacker,  P.,  in  BunoeU  v.  Andenon,  8 
lisigh,  847,  857:  '*  The  express  estate  for  life,  negatives  the  intention  to  give 
the  abeolnte  property,  and  oonTerts  these  words  into  words  of  mere  power, 
whioh  standing  alone^  would  have  been  oonstmed  to  oonyey  an  interest."  See 
also  i>eMDii  T.  MUeheU,  26  Ala.  360. 

In  the  esse  of  Burl^h  y.  Claugh^  52  N.  H.  267,  the  words  of  the  devise 
ware:  '*  I  give,  eta,  all  my  estate,  both  personal  and  real,  or  mixed  *  *  • 
to  her  the  said  Hannah  Heraey,  to  her  nse  and  disposal  during  her  natorsl 
life;  and  what  ie  remaining  at  her  deoesse  nndispoeed  of  by  her,  I  give,  de- 
-viso,  and  beqneath  onto  Joshua  K  Dennis  and  his  heirs  and  assigns  forever. " 
Foster,  J.,  delivering  the  opinion  of  the  court  at  page  271,  said:  "  If  the  will 
Imd  given  the  estate  to  Mrs.  Herwy  and  her  heirs,  or  to  Mrs.  Hersey  gener- 
ally, without  words  of  limitation,  she  would  have  taken  by  the  operative 
words  of  the  will,  an  estate  in  fee;  and  that  estate  would  not  have  been  re- 
duced below  an  estate  in  fee  by  the  added  power  of  disposal,  because  such  a 
eonstruction  would  be  manifestly  repugnant  to  the  estate  in  fee  already 
granted.  The  expression  of  the  added  power  would  be  mere  surplusage^ 
since  every  estate  in  fee  involves  an  absolute  power  of  disposal  of  the  whole. 
But  here  the  estate  deviMd  to  Mrs.  Hersey  is  expressly  limited  to  an  estata 
lor  life,  with  remainder  in  fee  to  Dennis:  and  we  have  no  difficulty  in  reach* 
ing  the  oonclusion  that  the  intention  of  the  testator  was  that  she  should  take 
only  an  estate  for  life  with  a  power  to  defeat  the  remainder  over."  So  in 
Fmik  v.  Egglestan,  02  HI.  515,  the  words  of  the  devise  were:  *'To  become 
the  property  of  my  beloved  wife  during  her  life  with  full  power  and  author- 
ity for  her  to  dispose  of  the  same  as  she  may  think  proper,  by  will  or  other* 
wise,  before  her  death."  The  court  held  that  the  wife  did  not  take  a  fee,  but 
only  a  life  estate,  with  the  power  of  disposition  by  will  or  deed. 

ExcBPnoKs  TO  BiTLB  Last  Stated. — ^Where  general  words,  implying  an 
-  estate  for  life,  if  limited  to  such  an  estate,  would  manifestly  defeat  the  inten* 
tion  of  the  testator,  the  intention  will  control,  and  enlarge  the  estate  to  a  feet 
Burleigh  v.  CUmghy  52  N.  H.  267,  274;  Beneich  v.  Clark,  40  Md.  407;  Second 
Btformed  Pretbyterian  Church  v.  DUbrcw,  52  Pa.  St.  210;  4  Kent's  Com.  310. 
So  even  where  the  gift  is  of  a  life  estate,  if  there  is  given  a  full  power  of  dis- 
position by  deed  or  will,  vrithout  limitation  or  restriction  as  to  the  time,  mode, 
or  purpose  of  its  execution,  it  seems  that  the  life  estate  and  unlimited  power 
of  disposition  will  amount  to  an  estate  in  fee:  Stroud  v.  Morrow,  7  Jones'  L. 
463;  BamsdeU  v.  Ramsdell,  21  Me.  288;  Oleaaon  v.  Fa/yerweather,  4  Gray,  348; 
Dodge  v.  Moore,  100  Mass.  335;  Hale  v.  Marsh,  Id.  468.    Foster,  J.,  deliver- 
ing the  opinion  of  the  court  in  the  case  last  cited,  said:  "  The  gift  is  of  a  life 
estate,  with  a  full  power  of  disposition,  both  by  deed  and  will,  over  the  entire 
property  at  the  pleasure  of  the  donee,  without  limitation  or  restriction  as  to 
the  time,  mode,  or  purposes  of  the  execution  of  the  power.    In  such  a  case 
the  authorities  seem  to  hold  that  the  life  estate  and  unlimited  power  of  dis- 
position over  the  remainder,  coalesce  and  form  an  estate  in  fee,  and  that  the 
deviw  over  of  what  may  remain  is  void  because  inconsistent  with  the  un- 
limited power  of  disposition  given  to  the  first  taker."    In  the  case  of  Second 
Srformed  PreebyUrian  Church  v.  JHabrow,  52  Pa.  St.  210,  the  devise  was  to  tbs 
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testator's  wife,  "to  have  and  to  hold  and  en]oj  during  her  life-time,  or  dispose 
of  the  same  as  shall  seem  heet  nnto  her,  and  in  doing  so,  she  shall  possess  all 
the  rights  and  powers  that  I  of  right  conld  do  if  I  were  living;  bat  it  is  my 
wish  and  desire  that  my  said  wife  •  *  *  will  leave  at  the  time  of  her 
death,  the  property  thus  left  to  her  by  me,  or  any  part  that  may  then  be  re- 
maining in  her  hand  for  the  benefit  of  yoong  men  •  •  *  studying  for  the 
ministry.  **  Woodward,  C.  J. ,  delivering  the  opinion  of  the  court  at  page  224, 
said:  "Taking  the  will  together,  we  can  not  doubt  that  this  is  an  instance  in 
which  it  is  necessary  to  imply  a  fee  simple  in  the  wife,  if  we  would  uphold 
the  manifest  general  intent  of  the  testator."  In  the  case  of  Irwin  v.  Farrtr^ 
10  Ves.  86,  a  legacy  was  given  to  tmstees  to  be  laid  out  in  stock;  the  divi- 
dends as  they  came  due  were  to  be  given  to  A.  for  life;  and  after  her  decease 
to  pay  the  principal  according  to  her  appointment  by  will  or  otherwise;  with 
power  to  her  to  purchase  with  it  an  annuity  with  approbation  of  the  trustees, 
but  not  to  sell  it.  It  was  held  that  A.  had  an  absolute  power  of  disposition, 
and  that  her  bill  was  suffioient  indication  of  her  intention  to  take  the  whole; 
and  that  a  formal  appointment  in  writing  was  not  necessary.  In  a  note  ap- 
pended to  that  case  Mr.  Sumner  says:  "Where  the  first  taker  under  a  will 
has  the  power  of  spending  the  fund  bequeathed  in  his  life-time,  though  the 
testator  may  have  expressed  an  intention  to  dispose  of  what  the  first  taker 
shall  leave  unspent  at  his  death,  there  is  obviously  no  ascertained  part  upon 
which  a  trust  can  attach,  and  the  first  taker  has  virtually  the  whole  property 
in,  and  dominion  over  the  fund." 

Section  2204  of  the  Alabama  code  of  1876  (Sec.  1595  of  Rev.  Code),  pro- 
vides: "Where  an  absolute  power  of  disposition,  not  accompanied  with  any 
trust,  is  given  to  the  owner  of  a  particular  estate,  for  life,  or  years,  such 
estate  is  changed  into  a  fee  absolute,  as  to  the  rights  of  the  creditors  and 
purchasers,  but  subject  to  any  future  estates  limited  thereon,  in  case  the 
power  Lb  not  executed,  or  the  lands  sold  for  the  satisfaction  of  debts,  during 
the  continuance  of  such  particular  estate."  In  Alford  v.  A\fwd^  56  Ala. 
850,  this  section  was  held  to  apply  to  personal  estate  as  well  as  real,  when 
given  by  the  same  words  and  in  the  same  clause  of  the  will  Another  ex- 
ception is  thus  stated  by  Sugden:  "Where  the  estate  for  life  is  given  in 
order  to  let  in  estates  to  strangers,  and  no  specific  mode  is  required  to  tha 
dispodtion  of  the  inheritanoe,  there,  in  the  event  of  the  mesne  estate  not 
taking  efiect,  the  devisee  shall  take  the  entire  fee  simple: "  Sugd.  on  Powers, 
125. 

The  case  of  BimOk  v.  BeA,  6  Pet.  68,  is  peculiar.  In  that  case  the  deviss 
was  as  follows:  "  I  give  and  bequeath  unto  my  said  wife,  Elizabeth  Goodwin, 
to  and  for  her  own  use  and  benefit  and  disposal  absolutely:  the  remainder  of 
said  estate,  after  her  decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin '* 
(the  testator's  son).  The  court  held  that  the  wife  took  only  a  life  estate. 
Chief  Justice  Marshall  in  delivering  the  opinion  of  the  court,  referring  to  the 
words  of  the  last  clause  of  the  portion  of  tiie  will  above  quoted,  said:  "  They 
manifest  with  equal  clearness  the  intent  to  limit  the  estate  given  to  her,  to 
her  life,  and  ought  to  have  the  same  effect.  They  are  totally  inconsistent 
with  an  estate  in  the  wife,  which  is  to  endure  beyond  her  life."  The  doc- 
trine  of  this  case  is  opposed  to  the  authorities  on  this  subject  above  cited, 
and  does  not  seem  to  have  been  followed.  In  Q\g6rd  v.  Choate,  100  Mass. 
843,  it  was  decided  that  an  absolute  power  of  disposition  in  the  first  taker 
renders  a  subecqusnt  limitation  repugnant  and  void.  And  thia  ia  undoubt- 
edly the  received  doctrine.  In  deciding  the  last  named  case.  Hoar,  J.,  refer- 
ring to  the  case  of  Smith  v.  Bell,  gnpra,  said:  "The  authority  of  the  dedsioa 
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!•  tomewhat  impaired  by  the  oiroamstAiioe  tluit  no  oooumI  mn  hmxA  on  be- 
balf  of  the  pftrly  againet  whom  it  wm  made,  and  the  attention  of  the  oonrl 
doee  not  teem  to  have  been  drawn  to  the  anihoritiea  hi  iaTor  of  the  opposite 


Taxlob  t;.  Labkin,  AssiaiffEB  of  Block. 

[19  IfMOUXI.  108.] 

JjnoMXBT  Muar  hats  bkin  Bjbndxbbd  ov  thb  Mxbitb  to  Make  It  a  Bab 

to  a  sabeeqnent  sail 
JuDOMBMT  ov  NoNsuiT  18  No  BAR  to  A  seoond  action  for  the  same  caaee. 
Blank  ItnDOBSEMmxT  ov  Kon-nxqotiasli  Pafis  is  a  Msbs  Authobxtt 

to  the  holder  to  fill  it  up,  but  antU  this  is  done  the  l^gal  title  is  in  the 

payee. 
JuancB  OT  Pkaob  Who  Tbzkd  a  Causx  ib  CoicnTBST  Wmnas  to  prove  the 

gromids  upon  which  it  was  decided. 

Appeal  from  the  St.  GeneTieve  oixoait  oourt    The  opinioii 
eftates  the  case. 

.^HsseZ,  for  the  appellant. 

Oole,  for  the  appellee. 

By  Court,  Soott,  J.  This  was  a  suit  hj  petition  in  debt  on 
three  promissory  notes,  executed  by  Taylor  to  Morris  Block,  and 
by  him  assigned  to  the  plaintiff.  The  notes  were  not  negotiable. 
The  defense  was  the  plea  of  a  former  judgment  for  the  defend- 
ant. Yerdict  and  judgment  for  plaintiff.  Morris  Block  assigned 
the  notes  sued  on  in  blank,  and  placed  them  in  the  hands  of  a 
justice  of  the  peace,  who  brought  two  suits  on  them  in  the  name 
of  Thomas  H.  Larkin,  assignee  of  Morris  Block.  The  tran- 
script of  the  justice  states  that  the  parties  appeared  and  entered 
into  trial,  and  the  jury  rendered  the  following  verdict:  *'  We, 
the  jury,  find  for  tiie  defendant."  The  transcript  continues: 
"  Therefore  the  court  does  now  here  consider  and  adjudge  that 
the  defendant  do  have  and  recover  his  costs  and  charges  of 
and  against  said  plaintiff  in  this  behalf  expended,  and  that  he 
have  execution  thereof,  and  leave  is  given  plaintiff  to  withdraw 
his  action."  The  plaintiff  in  the  action  was  defeated  not  on  the 
merits,  but  because  the  assignment  was  in  blank.  The  justice 
of  the  peace  was  examined,  from  whose  testimony  the  foregoing 
facts  are  ascertained.  There  is  no  doubt  that  the  judgment  of 
a  court  of  concurrent  jurisdiction,  directly  upon  the  point,  is,  as  a 
plea,  a  bar;  or,  as  evidence  conclusive,  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another  court 
But  in  order  to  constitute  the  former  judgment  a  complete  bar. 
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it  must  appour  Id  kftTe  been  a  decision  on  tihe  merits;  and  this 
will  be  Bof&cient,  though  the  declaration  were  essentially  def ect- 
iTe,  so  that  it  would  have  been  adjudged  bad  on  demurrer.  But 
if  the  trial  went  off  on  a  techni(»l  defect,  or  because  the  debt 
was  not  due,  or  because  the  court  had  not  jurisdiction,  or  be- 
cause of  a  temporary  disability  of  the  plaintiff  to  sue,  or  th^ 
like,  the  judgment  will  be  no  bar  to  a  future  action. 

These  principles  wiU  settle  this  controversy.  The  justice  im- 
properly commenced  the  suit  in  the  name  of  Larkin.  The  legal 
title  to  the  instruments  sued  on  was  in  Block,  and  not  in  Larkin. 
The  blank  assignment  was  a  mere  authority  in  any  one  to  whom 
the  notes  were  passed  to  fill  it  up;  but  until  that  was  done,  the 
title  was  in  Block.  Whatever  may  be  the  effect  of  a  Uank  in- 
dorsement of  negotiable  paper  elsewhere,  the  foregoing  is  well 
established  law  in  this  state  as  to  the  assignment  of  paper  not 
negotiable:  Wtg^ms  v.  Bector^s  Eafr,  1  Mo.  888  (478);  Menwrd  v. 
l^xMmm,  2  Id.  256  (92). 

The  case,  then,  is  simply  this:  a  person  gets  in  possession 
a  note  of  mine,  and  brings  suit  on  it  when  he  has  no  right  to 
maintain  it,  and  is  defeated  for  that  reason;  and  afterwards  ac- 
quiring a  right  to  the  note,  institutes  his  action.  In  such  case, 
on  no  principle  of  justice  can  the  defense  of  a  former  judgment 
for  the  defendant,  be  sustained.  Taking  the  whole  entiy  of  the 
justice  together,  we  think  it  may  be  construed  into  a  judgment 
of  nonsuit,  which  is  no  bar  to  a  second  action  for  the  same  cause. 
Justices  are  not  skilled  in  the  law.  Their  proceedings  should 
be  viewed  liberally.  The  act,  though  informal,  clearly  shows  it 
was  intended  as  the  entiy  of  a  nonsuit.  To  require  formal  judg- 
ments from  justices  of  the  peace,  would  lead  to  a  great  perver- 
sion of  law  and  justice. 

There  was  no  error  in  permitting  the  justice  to  testify.  His 
evidence  was  admissible  to  show  the  grounds  on  which  the  capse 
was  determined:  Nev)  England  Bank  v.  Lewis  etal.^S  Pick.  113. 
If  the  testimony  of  the  justice  was  out  of  the  cause,  all  ground 
on  which  the  defendant  could  stand,  would  be  removed,  as  it 
does  not  otherwise  appear  that  there  was  a  blank  assignment  on 
the  notes  on  which  the  suits  were  instituted. 

The  other  judges  concurring,  the  judgment  will  be  a£Srmed. 


FoBMEB  JxTDOKESXT,  WHEN  A  Bab,  AND  WHEK  NOT:  Seo  King  V.  Cluue,  41 
Am.  Deo.  675,  note  681;  Oilchrist  v.  Bale,  34  Id.  460;  Ecutman  v.  Cooper,  26 
Id.  600,  note  600,  where  other  cases  are  collected;  Badger  v.  TUcomb,  Id. 
611.  In  WeiU  v,  Moore^  40  Mo.  230,  the  prinoipal  case  is  cited  to  the  point 
that  where  a  former  adjudication  was  not  on  the  merits,  it  forms  no  har  to 
another  action. 
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ADumBESKUTT  Of  EnDDicni  AxjuBDB  TO  Show  Whix  was  DmnsaDi  8m 
King  v.  ChoBe^  41  Am.  Dec  875,  note  683|  where  oUmt  cites  in  this  eeriee 
ve  referred  to.  In  CkameU  v.  Stacy,  17  Ma  603,  the  principal  case  is  cited 
In  BDpport  of  the  proposition  that  where  it  does  not  appear  from  the  record 
of  a  justice's  court  whether  the  judgment  was  on  the  merits,  or  of  nonsnit^ 
sfvidnoe  may  be  produced  on  a  second  trial  to  show  its  real  character. 

BiiAink  ImMnaEUNT  ov  Noir»HaQOTiABLi  Nora,  Bmor  ov:  Sea  Awirtsi 
T.  IkaMaam,  18  Am.  Deo.  02,  note  66,  where  this  sabject  is  disensssd  al 
kngth. 


IforoB  t;.  Edwabdb  bt  al. 

[19  XtaKnJK.  187.] 

What  Ann  om  Diglaiuxeons  Amount  to  a  Waivkr  is  a  qaaaHon  of  law  to 
be  determined  by  the  court,  but  whether  or  not  snch  acts  or  declaratlnma 
were  done  or  made  is  a  question  of  fact  for  the  jury. 

AooBTTAHCB  07  Deed  ov  ImTKBiOK  Valus  to  that  to  whioh  a  grantee  is,  by 
his  contract,  entitled,  is  equivalent  to  a  waiver  of  such  better  deed. 

AcxsRAiiOB  07  Died  op  Land,  whili  Liens  Exist  on  It,  by  a  grantee  who 
holds  the  grantor's  bond  for  a  "dear  title  in  fee  ample**  thereto,  is  not 
a  waiver  of  the  obligMion  of  such  bond,  unless  at  the  time  he  took  the 
deed  he  had  knowledge  of  the  liens,  or  unless  he  failed  to  make  known 
his  objection,  within  a  reasonable  time  after  discovering  the  defect  And 
the  record  of  such  liens  is  not  evidence  of  the  actual  knowledge  thereof 
on  the  part  of  such  grantee. 

Aon  noM  Which  Waiveb  is  Infbbbed  must  be  Unequiyogal. 

Ebbob  to  the  Cole  circuit  court.    The  opinion  states  the  case. 

Hoyden,  for  the  plaintiff. 

BtringfeUoWy  for  the  defendants. 

By  Court,  Nafton,  J.  This  was  an  action  of  debt  institated 
upon  a  bond  for  the  payment  of  thirteen  hundred  and  ninety 
dollars.  The  consideration  of  the  bond  was  the  sale  of  certain 
lots  in  Jefferson  city  by  the  payees  to  the  defendant,  Edwards, 
and  it  was  made  payable  upon  the  execution  of  a  deed  convey- 
ing a  clear  title  in  fee  simple  to  these  lots.  The  plaintiff  was 
the  assignee  of  the  bond.  The  pleadings  in  the  case  are  fully 
stated  in  the  former  opinion  deliyered  by  this  court:  Minor  t. 
Edwards,  10  Mo.  671.  After  the  case  was  remanded  to  the  dr- 
ooit  court,  a  trial  was  had  upon  the  issues  made  up  in  the  second 
and  third  counts  of  the  declaration.  The  first  and  fourth  counts 
were  considered  by  the  circuit  court  as  out  of  the  case,  in  con- 
sequence of  the  opinion  expressed  by  this  court  of  their  insuffi- 
eiency.  The  defendants  withdrew  the  pleas  preriously  filed* 
and  put  in  the  general  statutory  plea. 
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Upon  the  trial  the  plaintifF  read  the  bond  and  assignment^ 
and  a  deed  to  Edwards  for  the  lots,  and  proved  by  Enop  B. 
Cordell  that  as  an  agent  of  the  payees  or  their  attorney » he  deliv* 
ered  to  Edwards  the  deed  given  in  evidence,  which  Edwards  re- 
ceived without  objection,  and  without  any  conversation  passing 
between  them  on  the  subject  of  the  deed;  that  the  witness  said  to 
Edwards,  ''  Here  is  a  deed  for  you,''  to  which  Edwards  made  no 
reply.  It  also  appeared  from  the  indorsement  on  the  deed  that 
it  was  filed  in  the  recorder's  office  shortly  after  its  delivery. 
The  defendants  then  proved  that  there  were  considerable  in- 
cumbrances in  the  shape  of  judgment  liens  upon  the  property; 
at  the  time  of  the  acceptance  of  this  deed.  This  evidence  was 
objected  to,  but  admitted.  No  other  evidence  was  given  on 
either  side,  whereupon  the  court  declared  the  law  to  be  as  fol- 
lows: '*  The  law  of  this  case  is,  that  if  the  defendant,  Edwards, 
accepted  the  deed  read  in  evidence  before  the  commencement  of 
this  suit,  in  dischaige  of  or  as  a  compliance  with  the  proviso  in 
the  instrument  sued  on,  the  plaintiff  is  entitled  to  recover,  if 
the  note  sued  on  was  assigned  to  the  plaintiff  as  alleged.  But 
if  the  said  Edwards,  although  he  may  have  taken  such  deed 
into  his  possession,  when  handed  to  him  by  the  witness,  Cor- 
dell, did  not  accept  the  same  in  discharge  of,  or  as  a  compliance 
with  the  said  proviso,  the  defendant  is  entitled  to  a  verdict,  if 
the  fact  be  that  at  the  time  of  the  delivery  of  the  deed  there 
were  judgment  liens  on  the  land,  which  continued  in  force  up 
to  the  trial  or  commencement  of  this  suit. 

A  good  many  instructions  were  asked  by  the  plaintiff,  some 
of  which  were  given  and  some  refused;  but  as  the  opinion  given 
by  the  court  covered  the  whole  case,  or  at  least  contained  the 
views  entertained  by  the  court  of  the  proper  question  to  be  sub- 
mitted to  the  jury,  it  is  unnecessary  to  copy  these  instructions 
at  large.  The  plaintiff  took  a  nonsuit,  and  afterwards  moved  to 
set  it  aside,  which  being  refused,  he  appealed  to  this  court. 
The  instruction  given  by  the  court  leaves  the  jury  to  determine 
upon  the  facts  in  evidence,  whether  there  was  a  waiver  on  the 
part  of  Edwards  or  not.  There  is,  perhaps,  some  obscurity  in 
its  phraseology,  but  I  understand  the  court  to  declare  that  the 
defendants  were  entitled  to  a  verdict  if  the  jury  believed  that 
Edwards  did  not  accept  the  deed  from  the  Paulsels  as  a  compli- 
ance with  their  contract,  provided  that  it  also  appeared  to  their 
satisfaction  that  there  were  incumbrances  on  the  land.  The 
proposition  of  the  court,  transposing  the  language  a  little,  may 
be  stated  thus.    If  there  were  incumbrances  upon  the  land  con- 
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teyed  to  Edwards,  the  deed  of  the  Paulsels  (the  payees  iii  the 
bond)  did  not  convey  sach  a  title  as  their  bond  called  for;  but  if 
the  jury  believe  that  Edwards  accepted  this  deed  as  a  compli- 
ance with  his  contract,  the  plaintiff  must  recover. 

It  is  obvious  that  the  instmction  of  the  court  assumes  that 
whether  Edwards  accepted  the  deed  as  a  compliance  with  his 
contract,  or  not,  was  a  question  of  fact,  to  be  determined  by  the 
jury.     What  acts  or  what  declarations  amount  to  a  waiver,  is,  in 
my  opinion,  a  question  of  law;  whether  such  acts  or  declarations 
were  made  or  performed,  is  for  the  jury:  Bogari  v.  Nevins,  6 
Serg.  &  B.  861;  St.  Louis  Im.  Co.  v.  Kyle,  11  Mo.  278  [ante,  74]; 
Bhett  V.  Poe,  2  How.  (IT.  S.)  481;  Bank  of  OHca  v.  Bender,  21 
Wend.  643  [84  Am.  Dec.  281].     I  use  the  term  waiver  as  a  more 
convenient  one  than  the  term  acceptance,  as  used  in  the  plea, 
for  they  are  the  counterpart  of  each  other.    An  acceptance  of  a 
deed  of  inferior  value  to  such  an  one  as  the  grantee  is  by  his 
contract  entitled  to;  as  a  compliance  with  such  a  contract,  is 
equivalent  to  a  waiver  of  such  better  title.     Waiver  is  then,  like 
the  question  of  demand  and  notice  in  suits  upon  bills  of  ex- 
change, or  due  diligence,  or  seaworthiness  of  a  ship,  or  what 
constitutes  a  deed,  a  question  of  law  to  be  determined  by  the 
court.     Whether  it  exists  or  not  in  the  particular  case  upon 
trial,  is  for  the  jury  to  decide  upon  instructions  from  the  court. 
I  know  that  a  great  many  of  these  terms  are,  in  certain  condi- 
tions of  the  evidence,  so  clear,  that  courts  do  not  usually  find  it 
necessary  to  give   any  explanation  of  their    legal   meaning. 
Where  the  dispute  is  really  about  a  question  of  fact,  and  the 
meaning  of  the  terms  used  in  the  instructions  is  well  understood, 
it  would  be  a  work  of  supererogation  for  the  court  to  enter  into 
minute  explanations  upon  points  not  disputed.     Such  is  not  the 
case  here.    There  is  no  dispute  about  the  facts  at  all,  but  the 
sole  question  in  the  case  is,  what  is  the  inference  or  presump- 
tion which  the  law  raises  upon  those  facts? 

A  waiver  may  be  of  two  kinds,  an  express  and  an  implied 
waiver.  The  former  would  need  no  explanation,  and  of  course 
where  the  evidence  showed  or  had  a  tendency  to  show  a  direct 
and  express  waiver,  the  question  would  be  for  the  jury  entirely. 
No  explanation  from  the  court  of  the  legal  meaning  of  the  term 
would  be  necessary.  But  it  was  not  attempted,  nor  was  there  any 
evidence  in  this  case,  to  prove  an  express  waiver.  There  was  no 
evidence  in  the  case  to  show  that  the  defendant  Edwards  said 
anything  about  a  waiver,  but  certain  acts  are  proved  from  which 
a  waiver  may  be  inferred,  and  it  was  left  to  the  jury  to  say 
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whether  those  aofai  implied  a  waiyer  or  not.  To  suhsnit  saoh  a 
question  to  a  jury  would,  in  my  humble  opinion,  be  subrenuTe 
of  one  of  the  great  leading  objects  of  eyerj  system  of  law,  uni- 
formity and  consistency  in  all  legal  conclusions  upon  the  same 
state  of  facts.  If  the  implication  which  may  arise  from  the  facts 
stated  on  this  record,  is  a  matter  of  fact  to  be  decided  according 
to  the  notions  of  a  jury,  it  must  happen  that  a  great  diyersity  of 
opinion  will  prevail  as  to  the  character  of  rights  and  the  merits 
of  titles,  depending  upon  the  same  state  of  facts.  This  is  con- 
traiy  to  the  theoiy  of  our  system  of  laws.  A  person's  title  to 
land,  or  legal  rights  of  any  character,  depending  upon  a  certain 
state  of  ^ts,  can  neither  be  better  nor  worse  than  the  title  or 
right  of  another  which  depends  precisely  upon  the  same  state  of 
facts.  The  law  pronounces  the  conclusion  upon  a  given  state  of 
facts,  and  it  is  not  left  to  the  caprice  of  juries  to  decide  one 
man's  title  good  to-day  and  another  man's  bad  to-morrow,  both 
depending  upon  the  same  facts. 

If  there  be  a  question  of  intention  in  the  case,  whether  it  be 
upon  a  matter  of  waiver,  or  other  analogous  subject,  it  is  un- 
doubtedly the  province  of  the  jury  to  pass  upon  this  as  one  of 
fact.  Where  the  jury  have  found  what  acts  have  been  done  and 
with  what  intentions  they  were  done,  it  then  belongs  to  the 
court,  as  the  organ  of  law,  to  pronounce  the  conclusion  which 
the  law  draws  from  the  facts  found.  This  is  always  the  case 
in  special  verdicts,  and  may  be  done  hypothetically  in  other 


The  &ct8  of  the  present  case  were  that  a  deed  was  handed  to 
Edwards,  and  received  by  him,  and  placed  upon  the  record. 
This  deed,  for  aught  that  appears,  was  unobjectionable  on  its 
face;  but  it  appeared  that  when  it  was  delivered  large  incum- 
brances overhung  the  title.  It  does  not  appear  whether  Edwards 
knew  of  these  incumbrances  or  not.  Now  it  is  evident  that  the 
question  of  waiver  here  turns  entirely  upon  the  existence  of  a 
fact  about  which  there  is  no  proof  whatever.  If  Edwards,  when 
he  received  this  deed,  which  was  good  enough  on  its  face,  was 
entirely  ignorant  of  the  existence  of  the  judgments  which  were 
liens  upon  the  land  conveyed,  his  acts  can  not  be  construed  as  a 
waiver.  Edwards  could  not  intend  to  waive  a  defect  of  which 
he  had  no  knowledge.  His  conduct  in  receiving  the  deed  may 
be  just  as  well  reconciled  with  the  hypothesis  that  he  supposed 
himself  to  be  getting  the  very  titie  which  his  contract  called  for, 
as  with  the  supposition  that  he  knew  of  the  incumbrances  and 
was  willing  to  risk  the  covenants  of  his  deed. 
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Hie  doelriiie  of  waiver  is  not  entitled,  upon  prineiples  of 
Knmd  poHcj,  to  reoeiTe  a  latitudinoiiB  constraction.  It  is,  at 
best,  allowing  a  person  to  be  depriyed  of  rights  for  which  he 
has  the  most  solemn  goaxanties  hy  acts  or  words,  or  mere 
flilenoe.  This  may  be  done,  as  has  been  abready  decided,  bat 
the  acts  to  constitate  this  waiver  should  be  nnequivocal.  The 
plaintiif  who  asserts  the  waiver  must  prove  it.  The  defendant 
stands  upon  his  written  contract;  if  a  waiv^  of  its  obligations  is- 
asserted,  the  plaintiff  mnst  make  out  a  clear  case.  How  then 
stand  the  &ots  here  f  The  plaintiff  proves  the  acceptance  of  a 
deed  without  objection.  Prima  facie^  this  deed  (for  it  was  good 
on  its  face  and  contained  the  usual  covenants)  conveyed  the  veiy 
title  which  the  contract  called  for.  But  the  defendant  shows 
that  {his  deed  did  not  convey  an  unincumbered  title;  that  there 
were  unsatisfied  judgments  on  the  land.  Where  then  is  the 
proof  of  waiver,  which  the  plaintiff  must  make  either  by 
shovnng  an  express  waiver  by  language  or  vmting,  or  such  acts 
as  amount  to  a  waiver?  No  express  waiver  is  attempted  to  be 
shown,  and  the  acts  which  have  been  proved  fall  short  of  raising 
any  such  presumption,  by  a  failure  to  show  that  Edwards  knew 
of  the  judgments;  that  he  was  aware  of  the  defect  of  title.  It 
can  not  be  denied  that  this  fact  would  settle  the  question  at 
once,  that  if  Edwards  was  acquainted  with  the  existence  of  the 
judgment  liens,  his  conduct  would  be  prima  facie  a  waiver,  or 
an  acceptance  of  the  inferior  title,  and  that  if  he  did  not  know 
of  such  liens  his  conduct  does  not  amount  to  a  waiver,  but  can 
be  entirely  reconciled  with  the  supposition  that  he  believed 
hiTUflftlf  to  be  accepting  a  good  title — ^just  such  a  title  as  his 
contract  secured  him.  There  is  no  doubt  that  the  knowledge 
or  ignorance  of  Edwards  in  relation  to  these  liens  is  a  fact  which 
Biay  be  established  by  dronmstantial  evidence;  and  that  this 
evidence  is  for  the  jury  to  consider.  It  may  be  conceded  also 
that  it  is  rather  hard  to  impose  upon  the  plamtiff  the  burden  of 
proving  the  defendant's  knowledge  of  the  liens;  but  it  must  be 
observed,  that  it  would  be  equally  troublesome  for  the  defend- 
ant to  prove  his  want  of  information.  And  if  there  be  any  diffi- 
enliy  in  establishing  the  existence  or  non-existence  of  this 
material  fact,  that  diiBculty  ought  not,  upon  principles  of 
equity,  to  impose  any  additional  burdens  upon  the  defendant^ 
who  is  clearly  entitled,  under  his  contract,  to  require  a  good 
title,  and  ought  not  to  be  deprived  of  this  solemn  security  with- 
out the  most  unequivocal  evidence. 

It  can  not  be  contended  that  the  record  of  the  judgment  liens 
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is  any  evidenoe  of  aotoal  knowledge  of  ihoee  lianB  on  the  part 
of  Edwards.  Such  leoord  under  our  statate  is  a  oonstmetiTe 
notice,  but  has  no  reference  to  saoh  a  question  as  arises  here 
between  the  parties  to  the  conveyance.  Such  oonstmetiTe 
notice  only  affects  subsequent  purchasers  or  creditors.  If,  how* 
ever,  it  be  thought  that  there  is  any  evidenoe  from  which  a 
jury  might  infer  a  knowledge  of  these  liens,  then  let  that  ques- 
tion be  put  to  the  jury.  If  the  juiy  believe  from  the  evidence 
that  Edwards  received  the  deed  tendered  to  him  l^Pkiulsers 
agent,  without  objection,  and  placed  it  upon  reccnrd  with  a 
knowledge  at  the  time  that  such  deed  did  not  convey  an  unin- 
cumbered titie,  or  if  Edwards  subsequentiy  ascertained  the  ex- 
istence of  the  incumbrances,  and  did  not  within  a  reasonable 
time  make  any  objections  to  this  defective  title,  such  acts  are  an 
acceptance  of  sudi  defective  titie  in  lieu  of  the  one  his  oontnMst 
secured  to  him. 

Judge  McBride  cononning,  the  judgment  is  reveraed,  and  the 
cause  remanded. 

SooTT,  J.,  not  sitting. 


OroD  in  OarvMMM  T.  ^  XoM^  20  Ma  58^  to  tiM  poM  ^ 
tafeet  a  waiver  Is  aqiiMtion  of  law  for  the  eonrt 


HoWB  BT  AL.   V.   WaYBMAX  BT  AL. 

[UMnwinKmeQ.] 

Wbebm  Father,  in  Fahjvo  CmoniiBTAiroiB,  Gatobs  to  vm  Oohvbtid  «• 
HD  MmoB  Childbxn  properly  porohased  with  his  own  money,  moli  eoa^ 
▼eyanoe  is  fnutdnlent  m  to  mheeqnent  parohaaeri  from  him,  and  as  to 
hii  sabseqnent  creditors. 

Bona  Fidb  Pubohasib  iob  Valuablb  CoimiDBBAXioir  n  Pbotboibd  uid« 
the  statotea  of  13  and  27  Elimbetby  as  adopted  in  this  ooanti7»  wheUiMr 
he  porchases  from  a  frandnlent  grantor  or  a  frandnlent  grantee. 

Afpbal  from  the  Oooper  eirooit  court    The  oiiinion  atalea  tiba 


Eayden,  for  the  appellanta. 

Leonard  and  Adams,  for  tfaoappelleea. 

By  Court,  Sooir,  J.  This  was  an  action  of  trover  faroQght  faj 
the  aj^Ueee  on  the  fifth  of  Februazy,  1846,  against  the  appel* 
lanto  for  three  slaves,  Charlotte  and  her  two  children,  Woodson 
and  Oeozge.  Wajsmanand  Boy,  two  of  the  appellees,  are  sons- 
in-law  of  James  Howe,  having  intennanied  with  his  danghten 
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Martba  Ann  and  Hetty.  The  other  appellee,  A.  J.  Howe,  is  a 
eon  of  the  said  James  Howe.  The  appellees  claimed  the  daves 
in  controversy  under  a  hill  of  sale  ezeoated  to  them  l^  Edmund 
Shackelford,  in  Eentacky,  for  the  slave  Charlotte,  who,  after 
the  sale,  bore  the  two  children,  Woodson  and  Gteorge.  The  bill 
of  sale  was  dated  the  twenty-eighth  of  July,  1829.  Howe,  the 
father,  testified  that  he  was  the  only  guardian  of  his  two  daugh- 
ters up  to  the  time  of  their  marriage,  they  being  minors  when 
the  slaye  Charlotte  was  conyeyed  to  them;  and  that  he  was  still 
the  natoral  guardian  of  A.  J.  Howe,  who  is  also  a  minor.  He 
further  testified  to  facts  tending  to  proTe  the  execution  of  the 
original  sale  bill  by  Shackelford,  after  which  a  copy  of  it  was 
read  in  evidence.  The  slaves  were  with  James  Howe,  until  he 
sold  them  to  the  appellants,  who  were,  it  was  admitted,  in  pos- 
session of  them.  The  defendant  then  offered  in  evidence  a  bill 
of  sale  of  the  slaves  Charlotte  and  Woodson,  executed  by  James 
Howe,  the  &ther  of  the  appellees,  to  the  appellant,  John  H. 
Howe,  on  the  second  of  April,  1831,  for  the  sum  of  four  hun- 
dred dollars,  which  was  excluded  by  the  court.  The  appellants 
then,  to  show  title  to  Charlotte  in  James  Howe,  the  father, 
offered  to  prove  that  in  July,  1829,  and  before  that  time,  the 
said  Howe  was  greatly  indebted  and  insolvent  in  the  state  of 
Kentucky,  that  with  his  own  money  and  with  no  part  of  the 
money  or  property  of  the  appellees,  he  purchased  the  slave 
Charlotte  from  Edmund  Shackelford,  and  procured  the  said 
Shackelford  to  make  the  bill  of  sale  to  the  appellees,  with  the 
design  and  for  the  avowed  purpose  of  shielding  the  said  slave 
Charlotte  from  his,  Howe's,  creditors;  that  he  took  possession  of 
said  bill  of  sale  and  of  the  said  slave  Charlotte,  and  brought  her 
from  Kentucky  to  this  state,  where  he  sold  her  and  her  child 
Woodson  to  the  appellant  John  H.  Howe,  for  the  price  of  four 
hundred  dollars,  which  was  their  full  and  fair  value  at  the  time, 
and  without  notice  of  the  conveyance  l^  Shackelford  to  his 
children.  This  evidence  was  likewise  exduded.  There  was  a 
▼erdict  for  the  appellees  for  the  value  of  the  slaves  and  their 
hire.  The  appellants  having  saved  exceptions  to  the  opinions 
of  the  court,after  an  unsuccessful  motion  for  a  new  trial  brought 
the  case  to  this  court. 

This  court  is  impressed  with  the  importance  of  protecting  the 
rights  of  infants,  who,  besides  their  natural  infirmities,  labor 
under  l^gal  disability  imposed  on  account  of  their  want  of  dis- 
cretion. No  system  of  jurisprudence  which  did  not  make  such 
a  class  of  citisens  an  object  of  its  peculiar  care,  could  commend 
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itself  to  onr  zererenoe  or  affection.    Bona  JIde  gifts  and  con- 
▼ejancee  to  minor  children  lining  with  their  parents^  they  being 
their  natural  gnardians,  are  not  affbcted  with  frand,  merely  from 
their  want  of  possession.    The  possession  of  the  father  is  re- 
garded in  law  as  the  possession  of  his  infant  child.    But  as  a 
gift  or  conveyance  maybe  frandnlent  when  possession  is  actually 
deliTcred  to  the  donee  or  alienee,  so  an  imputation  of  frand  may 
be  made,  where  there  is  a  gift  or  conTeyance  by  a  father  to  his 
infant  childien  living  under  his  protection  and  control.    A 
father  may  make  a  valid  gift  to  his  children,  bat  its  validity  is 
always  liable  to  be  questioned.    The  claims  of  affection  must  be 
postponed  to  those  of  justice.     Such  transactions  are  narrowly 
watched,  for  the  inducements  to  them  by  those  in  adverse  cir- 
cumstances are  so  great  that  the  claims  of  justice  would  be  in 
constant  danger  of  a  sacrifice  if  they  were  permitted  to  pass 
without  a  rigid  scrutiny.    Had  the  conveyance  in  this  case  been 
made  directiy  by  the  father  to  his  children,  there  can  be  no  doubt 
it  might  have  been  attacked  for  fraud  by  those  who  were  injured 
by  it.    Can  the  circumstance  that  the  &ther  instead  of  making 
it  directly,  sold  his  property  and  with  the  proceeds  thereof  made 
the  purchase  in  the  name  of  his  children,  affect  the  question  f 
That  which  is  prohibited  from  being  done  directly  is  prohibited 
from  being  done  indirectiy.    Why  should  a  man  be  prohibited 
from  giving  his  estate  away  to  the  prejudice  of  his  creditors,  and 
yet  be  peAnitted  to  sell  it,  and  with  the  proceeds  purchase  prop- 
erty in  the  name  of  others?    Is  it  not  the  same  thing  in  effect? 
As  evidence  was  offered  to  show  this  transaction  fraudulent,  we 
are  to  regard  it,  as  the  case  now  stands,  as  actuaUy  proved.    If, 
liien,  it  was  fraudulent  as  to  those  affected  by  it,  it  is  as  though 
it  had  not  been  done.    The  property  is  where  it  was  before  any- 
thing was  done.    The  intricacy  of  the  machinery,  the  number  of 
instruments  employed  in  effecting  the  conveyance,  can  make  no 
difference.    In  Gadoffon  v.  KermeU^  2  Oowp.  434,  Lord  Mansfield 
observed  that  the  principles  and  rules  of  the  common  law  are  as 
strong  against  fraud  in  every  shape  as  the  statutes  13  and  27 
Elizabeth,  and  those  statutes  are  considered  as  only  declaratory 
of  the  common  law.    So  in  the  case  of  ElamiUon  v.  EuMeU,  1 
Cranch,  809,  Chief  Justice  Marshall  held  that  the  statutes  of  18 
and  27  Elizabeth  were  only  declaratory  of  the  common  law.    In 
Ibrnwr^s  Cms,  3  Co.  78,  it  was  held  that  the  common  law  doth 
so  abhor  fraud  and  covin,  that  all  acts,  as  well  judicial  as 
others,  and  which  of  themselves  are  just  and  lawful,  yet  being 
mixed  with  fraud  and  deceit,  are  in  judgment  of  law  wrongful 
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and  uBlawfol.  The  conTejanoe  then  being  fmndulent,  it  is  void 
according  to  the  principles  of  the  conunon  law.  If  the  con- 
triTanoe  adopted  in  this  case  has  been  efEectoal  to  screen  prop- 
erty from  creditors,  would  it  not  have  been  resorted  to  in  nam- 
berleas  instances?  A  case  exactly  like  the  present  has  not  been 
found  in  the  books  after  some  search.  Who  does  not  see  thfat 
sach  a  principle  would  lead  to  consequences  entirely  subversive 
of  all  confidence  and  credit  among  men?  Who  would  give 
credit  if  it  was  deemed  fair  and  lawful  to  place  property  beyond 
the  reach  of  creditors  as  was  done  by  the  parties  to  this  transac- 
tion? 

It  will  be  observed  that  this  case  differs  from  those  relied  on 
by  the  appellees.  The  aid  of  a  court  of  equity  is  not  solicited 
in  behalf  of  creditors  for  property  placed  beyond  the  reach  of 
an  execution  at  law  by  the  contrivance  of  their  debtors.  But  a 
right  is  here  asserted  by  those  claiming  under  a  conveyance 
alleged  to  be  fraudulent,  and  an  attempt  founded  on  the  manner 
in  which  the  conveyance  has  been  effected,  is  made  to  prevent 
an  inquiry  into  the  transaction.  The  case  of  McCreery  v.  Furdey, 
1  A.  K.  Marsh.  114,  decides  nothing  more  than  thai  a  person  to 
avoid  a  fraudulent  conveyance  must  show  himself  a  creditor  or 
purchaser.  The  case  of  Crozier  v.  Young,  3  T.  B.  Mon.  167,  is 
more  like  that  under  consideration,  and  deserves  some  attention. 
That  was  a  bill  to  set  aside  a  purchase  of  bank  stock,  made  in 
the  name  of  his  children,  l^  a  debtor  in  failing  circumstances. 
The  bill  was  dismissed,  and  Boberts  on  Fraudulent  Conveyances 
and  Criap  v.  PraUy  Cro.  Gar.  560,  were  cited  in  support  of  the 
decree.  The  case  of  Criap  v.  PraU,  aupra,  furnishes  no  aid  in 
support  of  the  grounds  assumed  by  the  court.  There  was  a 
special  verdict  in  the  case,  and  no  fraud  being  found,  it  was 
held  that  none  could  be  presumed,  and  all  the  judges  base  their 
opinion  upon  the  absence  of  fraud.  That  too  was  a  case  under 
the  act  of  21  Jac.  in  relation  to  bankrupts.  The  dictum  in 
Roberts  is  founded  on  what  fell  from  the  lord  keeper  in  the  case 
of  Fletcher  v.  Sedley,  2  Yem.  490:  Lord  Hardwicke  afterwards, 
in  the  case  of  Peacock  v.  Monk,  1  Yes.  Sen.  130,  speaking  of  this 
last  case,  says  it  was  only  the  inclination  of  the  court  on  the 
argument  of  counsel,  and  it  would  be  dangerous  to  allow  the 
arguments  there.  Indeed,  it  is  impossible  to  read  the  case  of 
Crotier  v.  Toung  without  coming  to  the  conclusion  that  its  doc- 
trines are  at  variance  with  what  is  understood  to  be  the  well- 
settled  law  of  the  day.  The  cases  on  this  subject  are  collected 
by  Chancellor  Kent  in  the  case  of  Bayard  v.  Hoffman,  4  Johns. 

Am.  Dbo.  Vol.  ZUX— t 
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Gh.  460.  The  doctrine  that  a  man  may  make  a  frandnlent  pur- 
chaae,  and  that  he  may  make  a  settlement  of  chosee  in  action  in 
fraud  of  his  creditors,  it  will  be  obvious  from  an  elimination  of 
the  cases,  is  founded  on  the  notion  which  prevailed  in  early 
times,  that  money  and  such  things  were  not  subject  to  execution, 
and  therefore  a  creditor  could  not  be  injured  by  such  acts,  as  the 
law  afforded  no  process  for  reaching  them.  In  the  case  of  Bean 
V.  Smiihf  2  Mason,  274,  Judge  Story  asks,  is  it  true  that  the 
grantee  can  appropriate  the  proceeds  of  a  sale  to  his  own  use, 
or  to  the  secret  trusts  of  the  fraudulent  conveyance  against  a 
judgment  creditor  ?  Will  not  a  court  of  equity  decree  that  the 
fraudulent  grantee  shall  account  to  the  judgment  creditor  for 
the  amount  of  the  proceeds  of  the  sale,  considering  them  as  a 
mere  substitute  for  the  original  fund  ?  It  appears  to  me,  he 
says,  that  such  a  course  is  within  the  established  doctrine  and 
practice  of  the  court.  Equity  will  permit  a  creditor  of  an  estate 
to  sue  the  debtor,  where  there  is  collusion  between  the  latter 
and  the  executor;  a/offiori,  it  will  sustain  a  suit  where  the  very 
fund  appropriated  by  law  for  the  payment  of  the  debt  is  with- 
held by  a  fraudulent  grantee.  In  the  case  of  Bayard  v.  ^c;^- 
man,  above  cited.  Chancellor  Kent  comes  to  the  conclusion  from 
a  review  of  the  cases,  that  the  doctrine  is  not  law,  that  voluntary 
settlements  of  properly  which  a  creditor  could  not  reach  by  legal 
process  are  valid  against  creditors,  even  if  made  by  insolvent 
debtors.  He  observes,  he  would  be  sorry  to  find  this  the  doc- 
trine of  the  court.  It  seems  to  be  too  encouraging  to  fraudu- 
lent alienations,  and  a  debtor  imder  the  shelter  of  it  might  con- 
vert all  his  property  into  stock  and  settle  it  upon  his  family  in 
defiance  of  his  creditors,  and  to  the  utter  subversion  of  justice. 
Money  may  too,  now,  be  taken  in  execution:  Tkimer  v.  FendaU, 
1  Oranch,  117;  Hardy  v.  D6tbm^  12  Johns.  220;  MeanB  v.  Vanoe^ 
1  Bail.  (S.  0.)  89. 

It  was  contended  that  although  creditors  might  avoid  such 
conveyances,  yet  there  is  no  reason  for  conferring  the  same 
privilege  upon  a  subsequent  purchaser.  In  4  Kent's  Oom.  464, 
it  is  said  that  it  is  now  the  settled  American  doctrine  that  a 
bona  fde  purchaser  for  a  valuable  consideration  is  protected 
under  the  statutes  of  18  and  27  Eliz.  as  adopted  in  this  country, 
whether  he  purchases  from  a  fraudulent  grantor  or  a  fraudulent 
grantee,  and  that  there  is  no  difference  in  this  respect  between  a 
deed  to  defraud  subsequent  creditors  and  one  to  defraud  subse- 
quent purchasers.  The  cases  of  Anderson  v.  BobertSf  18  Johns. 
518  [9  Am.  Dec.  285],  and  Bridge  v.  EggksUm,  14  Mass.  245  [7  Am. 
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Dec.  309]»  TnniTitain  the  same  doctrine.  There  were  some  minor 
points  made  in  the  brief  of  the  appellants,  bat  as  they  were  noi 
noticed  in  the  argument,  and  as  the  grounds  of  them  were  noi 
stated,  they  will  not  now  be  determined,  especially  as  the  ques- 
tion ruled  will  on  a  future  trial  obTiate  their  recurrence.  The 
other  judges  concurring,  the  judgment  will  be  reversed  and  the 
cause  remanded  with  directions  to  the  judge  below  to  recdve  the 
evidence  of  fraud  excluded  on  the  former  trial. 


PuBOBAaB  or  Lahd  sr  Fathxb,  nr  Nami  or  hd  8qv,  for  the  purpoM 
of  defnading  erediton:  See  J^Uiott  v.  Harn^  44  Am.  Deo.  488.  The  prinoipel 
eeae  is  cited  in  Henderttm  v.  JHdtey,  BO  Mo.  164,  to  the  point  that  if  a  person 
who  is  insolvent  porohaaes  property  with  his  money  and  has  it  conveyed  to 
another,  the  oanveyance  ia  void  as  to  sahseqnent  purchasers  from  him. 

Bona  Fma  PuBOHASia  raoM  FaAunvuEMT  Gramtob  or  Obaiitss  Pao- 
twrd:  See  Hood  v.  fkUknutoek,  84  Am.  Deo.  480,  note  482. 

Tbb  rsDrairAL  oasb  ib  BsnaufcaD  to  in  Barnkm  v.  Hmrptr^  88  lie.  884^ 
886^  as  heiag.  In  principle,  aaalogooa  to  that 


SiMMONB  V.  StATEL 

[13  Ifnsouu,  208.] 

Aor  or  1847  IiirosiHa  Tax  on  Lawyers  is  not  unoonatitationaL 
LiCBNSB  TO  Pbactiob  Law  IS  NOT  A  CoNTKAOT,  hct  a  mere  naked  grant  of 
a  privilege  which  the  state  may  revoke,  or  upon  the  exercise  of  which  it- 
may  impose  each  conditions  as  are  deemed  proper,  or  as  are  demanded 
hy  the  pnhlio  interest. 
IMDICTMBNT  WmcH,  IN  Desombino  AN  OmNSB,  foUows  the  langiiage  of  th* 
statute  defining  it,  Is  good. 


AiTBAL  from  the  St.  Lotiis  criminal  court    The  opinion  stale* 
the  case. 

BUnnerhaneU^  for  the  appellant. 

By  Court,  McBbidb,  J.  At  the  July  term,  1847,  of  the  crimi 
nal  court  of  St.  Louis  county,  the  grand  jury  of  said  county 
foimd  an  indictment  against  Cyrenius  O.  Simmons,  for  a  viola- 
tion of  the  provisions  of  an  act  of  the  general  assembly  of  this 
state,  entitled  ''an  act  to  sustain  the  credit  of  the  state,"  ap- 
proved the  sixteenth  of  Februazy,  1847.  The  indictment  charges 
that  the  defendant,  late  of,  etc.,  on  the  first  day  of  March, 
1847,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  finding  of  this  indictment,  with  force,  etc.,  at 
etc.,  he,  the  said  defendant,  being  Uien  and  there,  and  on  said 
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other  days  and  times  a  la^er  following  the  pimotioe  of  the  law 
for  a  livelihoody  unlawfully  did  then  and  there,  and  on  said 
other  days  and  tunes,  as  a  lawyer,  as  aforesaid,  follow  the  prac- 
tice of  the  law  as  a  business,  to  wit,  giving  legal  advice  and 
counsel,  instituting  and  prosecuting,  managing  and  acting,  ar- 
guing and  defending,  lawsuits  and  causes  and  motions,  for 
divers  persons  to  the  jurors  aforesaid  imknown,  without  then 
and  there,  and  on  said  other  days  and  times,  having  a  license 
therefor,  continuing  in  force  contrary  to  the  form  of  the  statute, 
etc.  The  second  count  charges  the  same  offense  but  with  more 
particularity,  and  further  charges  the  defendant  with  following 
the  practice  of  the  law  as  a  business  and  for  a  livelihood. 

To  the  foregoing  indictment  the  defendant  filed  a  special  plea 
setting  out  that  prior  to  the  time  laid  in  the  indictment,  he  ap- 
plied to  and  obtained  from  one  of  the  judges  of  the  circuit  court 
of  this  state,  a  license  to  practice  as  an  attorney  and  counselor  at 
law  and  solicitor  in  chancery,  in  the  several  courts  of  record  in 
this  state,  which  said  license  was  granted  in  pursuance  to  a  statute 
of  this  state  then  and  now  in  force;  that  his  said  license  con- 
tinues in  force,  and  that  by  virtue  thereof  he  did  the  several 
acts  charged  against  him,  as  he  lawfully  might  do,  etc.  To 
this  plea  the  circuit  attorney  demurred,  and  the  demurrer  was 
sustained  by  the  court.  And  the  defendant  not  answering  fur- 
ther to  the  indictment,  the  court  assessed  a  fine  against  him  and 
entered  judgment  thereon.  The  case  is  now  before  this  court  on 
writ  of  error. 

The  provisions  of  the  statute  supposed  to  be  violated  are  the 
seventh,  eighth,  ninth,  and  tenth  sections,  which  provide  as  fol- 
lows: '*  Every  person  or  copartnership  of  persons  in  this  state, 
who  shall  follow  the  practice  of  the  law  for  a  livelihood  in  whole 
or  in  part,  is  hereby  declared  to  be  a  lawyer.  No  person  or  co- 
partnership of  persons  shall  follow  the  practice  of  the  law  in 
whole  or  in  part,  as  a  business,  in  this  state,  without  first  ob- 
taining a  license  to  follow  such  profession  according  to  the  pro- 
visions of  this  act;  and  every  person  or  copartnership  of  per- 
sons offending  against  the  same  shall  forfeit  to  the  state  not 
less  than  fifty  nor  more  than  five  hundred  dollars  for  every 
such  offense,  to  be  recovered  by  indictment.  Before  any  per- 
son or  copartnership  of  persons  shall  receive  a  license  to  prac- 
tice law  as  herein  provided,  he  or  they  shall  deliver  to  the 
ooUeotor  of  the  county  in  which  any  such  person  or  persons 
may  reside,  a  written  statement,  containing,  as  near  as  may  be, 
fhe  amount  of  business  done  by  such  person  or  persons  within 
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the  twelTe  monihs  next  preoeding  sueh  appUoatkm  for  license 
ss  reqtdzed  in  the  preceding  section.  The  tax  on  every  law- 
yer's  Hoense  shall  be  as  follows:  When  the  business  done  within 
twelve  months  next  preceding  the  application  for  such  license 
shall  have  amounted  to  fiye  hundred  dollars  or  less,  the  sum  of 
two  dollars  and  fifty  cents/'  etc.  The  power  of  the  general 
assembly  of  this  state  to  levy  taxes  for  the  purposes  of  revenue 
is  a  general  primitive  power,  coeval  with  the  constitution  and 
inseparable  from  the  exercise  of  sovereigniy.  The  only  restric- 
tions on  this  power  contained  in  the  constitution  of  this  state  are 
''that  all  property  subject  to  taxation  in  this  state  shall  be 
taxed  in  proportion  to  its  value/'  and  that ''  no  tax  shall  be  im- 
posed on  lands  the  property  of  the  United  States,  nor  shall 
lands  belonging  to  persons  residing  out  of  the  limits  of  this 
state  ever  be  taxed  higher  than  the  lands  belonging  to  persons 
residing  within  the  stbte."  Aside  from  the  foregoing  limitations 
and  those  contained  in  the  seventh  section  of  the  first  article  of 
the  constitution  of  the  United  States,  the  general  assembly  of 
this  state  have  an  unlimited  power  over  the  subject  of  taxation. 
The  law  imposing  a  tax  upon  lawyers  does  not  come  within 
either  of  the  foregoing  constitutional  inhibitions,  and  conse- 
quentiy  the  legislature  did  not,  in  their  enactment,  violate 
either  of  these  provisions. 

Is  the  act  of  the  general  assembly  in  question  retrospective  in 
its  operation  by  imposing  a  tax' on  that  which  was  not  made 
taxable  at  the  time;  or,  in  other  words,  does  the  act  of  1847 
operate  upon  the  practice  of  the  preceding  year,  which  was  done 
when  no  tax  existed  upon  the  subject,  and  thereby  become  ret- 
rospective, within  the  meaning  of  the  constitution?  If  this 
were  even  the  case,  we  are  not  prepared  to  say  that  the  general 
assembly  might  not  legitimately  pass  such  an  act;  but,  as  we 
understand  the  scope  and  purpose  of  the  act,  it  is  not  subject  to 
such  objection.  The  object  of  referring  to  the  amount  of  busi- 
ness done  in  the  preceding  year  was  to  fix  or  regulate  the  tax 
for  1847,  and  was  the  only  means  by  which  any  reliable  data 
could  be  obtained  of  the  extent  of  business  whidi  would  prob- 
ably be  done  in  the  course  of  the  ensuing  year.  Our  assess- 
ments are  made  in  the  spring  of  the  year,  and  the  collections  in 
the  succeding  hJl;  hence  it  would  be  impossible  to  fix  a  tax  on 
the  amount  of  business  done,  until  the  year  after,  otherwise 
than  as  done  by  the  statute  in  question.  But  the  constitutional 
prohibition  last  referred  to  has  no  application  to  the  subject  of 
taxation. 
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Does  the  law  in  question  impair  the  obligation  of  a  oontraot? 
Can  the  license  to  practioe  law,  granted  to  an  indiyiduai  by  a 
jndge  of  the  oiroait  court,  under  the  law  of  the  state,  be  con- 
strued to  be  a  contract,  Testing  such  indiyidual  with  rights 
which  the  general  assembly  can  not  interfere  with  ?  We  appre- 
hend it  is  beyond  the  power  of  the  most  refined  sophistry  to 
establish  such  a  proposition.  A  contract  has  been  defined  to  be 
*'  an  agreement  upon  snfflcient  consideration  to  do  or  not  to  do 
a  particular  thing:"  2  Bl.  Oom.  446.  ''An  agreement  in  which 
a  party  undertakes  to  do  or  not  to  do  a  particular  thing:"  Bttirgea 
Y.  Grotonvnshieldf  4  Wheat.  197.  A  deliberate  engagement  be- 
tween competent  parties,  upon  a  legal  consideration,  to  do,  or 
to  abstain  from  doing  some  act:  Story  on  Oon.  1.  None  of  the 
essential  elements  of  a  contract  are  to  be  f oimd  in  the  grant  of 
license  to  practice  law:  there  is  no  engagement  between  the 
state  and  the  applicant  for  license  that  he'wiU  follow  the  prac- 
tice of  the  law  for  a  livelihood;  no  legal  consideration  is  paid 
the  state  for  the  license.  The  grant  of  the  license  is  a  mere 
naked  grant  of  a  privilege  without  consideration,  and  which  the 
applicant  may  or  may  not,  at  his  option,  avail  himself  of. 
Therefore,  the  state  may  revoke  the  privilege  granted,  or  may 
impose  such  conditions  upon  its  exercise  as  are  deemed  proper 
Dr  demanded  by  the  public  interest. 

The  indictment,  in  its  description  of  the  offense,  follows  the 
language  of  the  statute  defining  the  offense,  and  is  not,  there* 
fore,  subject  to  the  objection  urged  against  it. 

The  otiier  judges  concurring,  the  judgment  of  the  criminal 
court  is  affirmed. 

PowKB  OF  Stats  to  Tax  Axi.  FftBSom  n  Uhdopwmw  Batffe  v.  M<M$, 
44  Am.  Deo.  4S8,  note  441,  where  other  oeeee  are  ooUeoted;  8L  LomU  v. 
LoMi^Aftn,  40  Mo.  6(12;  Amerieaan  I7Mo»  Aprete  Co.  v.  A. /(M9»4,  66  Id.  680^ 
both  citing  the  prindpel  oeee. 

Tu  FBoroxFAL  GAsn  IS  lOLLOWiD  in  Aate  v.  LackUmd,  12  Mo.  270;  end 
is  oited  in  iStote  T.  fi^nvecA^  66  Id.  261,  to  the  point  theft  a  lioenee  to  pnietioi 
Inw  ia  a  mere  naked  grant  of  a  priTileKea  and  neither  a  franohiee  nor  a  oon« 
tract. 

iHDionfxnT  foa  SKAVOTonr  Qmns,  FouLownni  Woaoe  or  Statov^ 
BumaisiiT:  See  WkMug  v.  <Stafe»  S6  Am.  Deo.  466^  note  602;  where  othet 
are  ooUeoted. 
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S!CEAMBOAT  LtKX  V.  KiKG  iST  AL. 

[13  Mnwnno.  373.] 

Comov  Cahbtkr  ok  oub  Wbstkrn  Watebs  is  not  Bbsponbiblb  for  noft 
drying  merchandiBe  that  has  been  wet  by  ma  ineritable  aoddent,  if  ha 
ham  used  due  diligence  in  preaenring  the  damaged  merchandise  and  has 
made  reasonable  ezertiane  to  retrieve  it  from  the  oonaeqnences  of  the 
accident. 

Ebbob  to  the  St.  Lotiis  court  of  common  pleas.  Action  on  con- 
tract of  affiieightment  brought  bj  King  and  Fisher  against  the 
steamboat  Lynx.  A  quantity  of  wheat  consigned  to  the  plaintifti 
was  on  a  barge  in  tow  of  the  Lynx,  being  conveyed  to  St.  Louis. 
When  the  boat  arrived  at  the  rapids  the  water  was  too  low  for  her 
to  descend  them  with  her  barges  in  tow.  She  therefore  lightened 
the  barge  which  contained  the  wheat  and  left  it  safely  moored 
at  Keokuk.  While  the  barge  was  thus  waiting  for  the  Lynx  to 
descend  the  rapids,  a  violent  storm  arose  and  forced  the  water 
of  the  river  over  the  gunwale  and  into  the  barge,  whereby  part 
of  the  wheat  was  wet.  The  crew  made  every  effort  to  protect 
the  barge  and  its  cargo  from  the  storm  and  the  wetting.  On 
the  day  after  the  storm,  the  Lynx  with  •  the  barge  in  tow  de- 
scended the  rapids  and  ran  down  to  St.  Louis  in  thirty  hours, 
and  delivered  her  freight  on  the  day  after  her  arrival.  The 
other  fiicts  appear  from  the  opinion. 

Oofmble  and  Bates,  for  the  plaintiff. 

Tbdd  and  Erum,  for  the  defendants. 

Napton,  J.  The  only  question  presented  by  this  record,  arises 
4mt  of  the  refusal  of  the  court  to  give  an  instruction  asked  on 
behalf  of  the  boat,  and  the  giving  an  instruction  for  the  plaint- 
iffs. King  and  Fisher.  The  instruction  given  was  this:  **  It  was 
the  duly  of  the  defendant  to  use  all  the  means  in  his  power  to 
cause  the  wheat  to  be  dried  after  it  was  wet  by  the  storm;  and  if 
the  jury  believe  from  the  evidence  that  the  wheat  might  have  been 
dried  by  the  defendant,  and  he  did  not  do  it,  then  the  defend- 
ant is  liable  for  all  damages  to  the  wheat  by  reason  thereof." 
The  instruction  refused  was  as  follows:  "  If  the  jury  believe  that 
the  wheat  in  question  was  damaged  by  an  unavoidable  accident 
of  the  river,  and  not  by  the  negligence  of  the  officers  and  crew 
of  the  Lynx,  they  ought  to  find  for  the  defendants.''  The  doc- 
trine that  a  common  carrier  is  responsible  for  all  losses,  except 
those  occasioned  by  the  act  of  God,  or  the  public  enemy,  or 
such  others  as  are  expressly  excepted  in  the  bill  of  lading,  has 
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been  unifonnly  XDaintained  in  this  state:  DaggeU  v.  Price  S 
Shaw,  8  Mo.  264  [26  Am.  Deo.  439].  Experience  bas  shown  the 
general  results  of  this  principle  to  be  highly  beneficial  in  the 
main,  although^  perhaps,  its  application  in  particular  cases  may 
have  been  harsh,  and  we  should  regret  to  see  any  departure 
from  it.  But  when  the  carrier  is  held  responsible,  not  only  for 
every  damage  not  occasioned  by  inevitable  accident,  but  also  for 
tho  consequences  of  such  accidents  themselves,  in  cases  where 
any  possible  skill  or  labor  could  restore  the  value  of  the  prop- 
erty injured,  either  in  whole  or  in  part,  the  doctrine,  it  strikes 
us,  is  carried  to  an  extent  not  warranted  by  the  law,  and  not 
justified  by  reason,  or  principle  of  public  policy. 

In  order  to  view  this  matter  in  a  proper  light  we  must  recur 
to  the  original  and  well-settled  principle — a  carrier  is  responsi- 
ble for  all  losses  brought  about  by  his  own  acts,  or  want  of 
action,  for  every  loss  which  could  have  been  prevented  by 
human  exertion,  with  the  exceptions  heretofore  stated.  If  a 
tempest  springs  up,  or  damage  from  any  other  quarter  threatens, 
he  is  certainly  to  use  all  proper  exertions  to  prevent  loss,  and 
when  an  injury  has  been  sustained  by  a  cause  beyond  his  power 
to  prevent,  to  use  every  means  to  prevent  further  injury.  A 
damage  may  result  to  the  bailment  id^ter  an  injury  received  from 
inevitable  accident,  which,  although  it  would  not  have  happened 
had  not  the  accident  occurred,  yet  was  not  necessarily  the  result 
of  that  accident,  but  might  have  been  avoided  by  proper  efforts, 
on  the  part  of  the  carrier.  For  such  damage  he  is  undoubtedly 
responsible,  and  he  can  not  charge  it  to  the  inevitable  accident. 
It  is  the  result  of  his  own  negligence.  In  the  case  of  Charleston 
and  Col.  8.  B.  v.  Bason,  1  Harp.  262,  a  boat  grounded  on  an 
inland  passage  to  Charleston,  from  a  refiux  of  tiie  tide,  and  fell 
over,  when  the  bilge  water  ran  into  the  c-abin  and  injured  a  box 
of  books  belonging  to  the  plaintiff.  Richardson,  J.,  said:  ''Ad- 
mitting the  grounding  to  have  been  accidental  and  unavoidable, 
and  the  carrier  in  no  fault,  yet  the  moment  tlie  boat  heeled,  the 
bilge  water  was  returned  towards  the  stem;  and  this  the  carrier 
was  bound  to  know,  and  remove  the  cargo  there  stored.  The 
books  in  question,  being  in  the  cabin,  could  easily  have  been 
removed.  The  carrier  is  liable  for  bad  storage  and  default  in 
good  keeping.  The  injury  therefore  was  through  negligence, 
and  does  not  come  within  the  exception  of  the  bill  of  lading." 

Hie  true  question  then,  in  such  cases,  must  be — is  the  damage 
fhe  result  of  the  accident;  or  is  it,  or  any  portion  of  it,  attribn- 
taUe  to  iiie  negligence  of  the  carrier?    The  defendant  was  cer- 
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tahAj  not  responsible  for  the  damage  the  wheat  reeeiTed  by  the 
storm;  batifyafterthestormpaesed,  the  wheat  or  any  portion  of 
it,  was  suffered  to  remain  in  the  water,  which  could  haye  been 
baled  out,  or  when  it  could  have  been  removed  to  another  part  of 
the  boat,  without  interference  with  the  rights  of  other  shippers 
or  passengers,  a  loss  happening  for  want  of  such  removal  of  the 
wheat  or  the  water,  is  properly  chargeable  to  the  boat.  The 
loss  thus  produced  is  not  the  effect  of  the  accident,  but  is  at- 
tributable to  the  negligence  of  the  officers  and  crew  of  the  boat. 
It  is  the  duly  of  the  carrier  to  take  all  possible  care  of  the  freight 
intrusted  to  him.  His  employment  is  to  transport  goods  and 
passengers  with  speed  and  care.  But  to  impose  upon  him  the 
burden  of  repairing  the  effects  of  accidents  for  which  he  is  not 
responsible,  is  requiring  of  him  a  task  he  has  never  undertaken, 
and  for  which,  we  may  presume,  he  has  no  special  skill.  The 
instruction  given  by  the  court  of  common  pleas,  imposed  upon 
the  carrier  this  additional  task.  The  officers  of  the  Lynx  were 
required  to  dry  the  wheat  which  had  been  wet  by  a  storm,  and 
to  use  all  possible  means  to  effect  this  object.  It  will  be  seen 
at  once  that  the  task  of  drying  several  thousand  bushels  of  wheat 
is  not  a  light  one,  and  if  all  the  means  which  skill  and  science, 
and  labor  can  bestow,  are  to  be  used  in  this  process,  the  busi- 
ness of  the  common  carrier  is  lost  sight  of. 

Is  the  master  of  the  boat  to  withdraw  his  crew  from  their 
ordinary  employments  in  the  prosecution  of  the  voyage,  and 
employ  them  in  this  onerous  and  tedious  business,  totally  for- 
eign to  his  general  duly,  and.  utterly  destructive  it  may  be  of  the 
interests  of  the  owners,  insurers,  and  other  shippers  ?  Would  it 
not  be  most  beneficial  to  all  parties  concerned,  that  he  should 
proceed  to  his  port  of  destination  with  all  possible  dispatch, 
where  the  owners  or  consignees  of  the  wheat  could  take  the 
necessary  measures  for  restoring  it  to  a  sound  condition?  In 
the  case  we  have  cited  from  South  Carolina,  it  was  not  hinted 
in  the  opinion  that  it  was  any  part  of  the  duly  of  the  master  of 
the  steamboat  to  dry  the  books,  after  they  had  been  wet  by  the 
bilge  water;  but  he  was  held  responsible  for  not  removing  them 
heioTe  the  water  reached  them.  Suppose  the  case  of  a  large 
assortment  of  dry  goods  shipped  on  one  of  our  western  boats. 
The  boat  is  snagged  and  the  goods  are  damaged  by  the  water. 
Shall  the  master  and  crew  be  obliged  to  open  the  boxes,  unfold 
the  paekagee  and  pieces,  and  by  means  of  artificial  or  natural 
beat  undertake  the  tedious  process  of  drying  the  goods? 

The  case  of  Bird  v.  GromweU^  1  Mo.  81  [18  Am.  Dec.  470),  oer- 
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tainly  goes  Yerj  far  to  sustain  the  instraotion  giyen  in  this  case. 
That  ease  was  decided  in  1821,  and  the  accident  which  gave  rise 
to  the  snit  occurred  on  a  barge  nayigating  the  Mississippi  be- 
tween New  Orleans  and  St.  Louis.  A  quantity  of  coffee,  how 
much  is  not  stated,  was  shipped  on  this  barge  at  New  Orleans, 
and  became  wet  and  damaged  by  an  ineyitable  accident.  The 
court  held  that  it  was  the  duly  of  the  master  of  the  barge  to 
use  all  possible  exertions  to  dry  the  coffee.  It  is  impossible  to 
conjecture,  from  the  opinion,  what  character  and  degree  of 
exertion  the  court  had  in  view  in  giving  this  instruction.  The 
facts  of  the  case  may  haye  authorized  a  verdict  against  the  boat 
or  her  owners,  but  the  instruction  approved  by  the  court  in  its 
unqualified  sense,  was  certainly  imposing  an  extraordinary  duiy 
upon  common  carriers.  Much  consideration  is  no  doubt  due  to 
the  character  of  the  navigation  in  which  the  carrier  is  engaged. 
Whilst  the  general  principles  which  govern  the  conduct  of  com- 
mon carriers  in  ocean  navigation,  have  been  applied  to  the  naviga- 
tion of  our  western  waters,  there  are  cases  and  circumstances 
in  which  the  duties  of  these  respective  classes  of  carriers  obvi- 
ously vary.  So,  also,  the  navigation  of  the  Mississippi  by  keels 
and  barges  in  1820,  may  have  been  attended  with  different  du- 
ties from  those  devolving  on  the  owners  and  officers  of  steam- 
boats at  the  present  day.  When  it  required  from  six  weeks  t<^ 
two  months  to  make  the  voyage  from  New  Orleans  to  St.  Louis^ 
the  officers  and  crew  of  the  barge  thus  slowly  impelled  by 
human  power,  and  having  no  intermediate  points  of  trade,  may 
have  been  subjected  by  the  custom  of  the  trade  to  a  greateor 
variety  of  duties  than  would  now  be  held  to  devolve  upon  the 
class  of  navigators  which  has  succeeded  them.  The  abstract 
principle,  however,  avowed  in  this  opinion  of  Bird  v.  Cromwell, 
we  can  not  consider  as  applicable  to  the  circumstances  of  the 
present  case. 

The  other  judges  concurring,  the  judgment  is  reversed,  and 
the  cause  remanded. 

SooTT,  J.,  dissented.  

Cabbub's  I>utt  as  to  Damaobd  Goods:  See  note  to  BMv.  Cromwdl,  IS 
Am.  Deo.  472,  where  the  doctrine  of  the  prindpi  1  case  U  diacimed  and  other 
eeaee  on  the  sahjeot  are  cited. 

Thb  pRnrciPAL  cask  is  crnsD  in  SmUh  y.  FFM^mon,  18  Ma  868,  to  the 
point,  that  a  canier  can  only  exempt  himself  from  liability  by  showing  that 
the  loss  woald  and  most  haye  happened  in  the  abeenoe  of  diday  and 
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BanomoBT  Vmtom  to  Tau  Etfect  on  Indefinitb  Failubb  of  Inua  li 
void,  beoMue  the  oontingency  on  which  it  is  to  take  plaoe  is  too  remota. 

EiauuTOKK  Devise  to  Take  Enrscr  at  Dbath  ot  Dkyihos  if  there  is  no 
iame  of  his  living  at  that  time,  is  a  good  ezecotory  devise. 

Failitbb  of  Issob  will  bb  Ck>KFiKBD  TO  Dbath  of  Fibst  Takbb,  when  the 
ezpression  is  oomhined  with  some  event  personal  to  the  devisee,  as  ia 
ease  he  shall  not  many  or  have  lawful  iasne. 

Wbbbb  Tbsxatob  Dbvisbs  Bbal  Esxatb  to  Onb  of  hd  80NB,  and  provides 
that,  if  sodh  son  shall  not  marry  and  have  lawful  issae  of  his  own  hody, 
after  his  death  saoh  real  estate  shall  he  equally  divided  among  the 
hroChers  of  the  devisee^  their  heirs  and  assigns  forever,  thie  is  a  good 
cseoatory  devise  to  the  brothers,  and  a  deed  by  each  devisee  in  his  lif e« 
time  oonv^ys  to  the  grantee  no  interest  beyond  the  life  estate  of  the 
grsntor. 

OouBT  OF  EQumr  has  Powbb  to  Sbt  Asidb  Dbbd  which  is  a  olond  on  the 
title  to  real  estate. 

Bill  in  6qiiiiy>  alleging  that  Jodah  Dawning,  the  elder,  in 
1798,  deyised  to  his  son  Jocdah,  in  fee,  all  his  land  in  Newing- 
ton.  A  sabeeqnent  clause  of  the  will  was  as  follows:  ''  My  will 
18,  that  if  my  son,  Josiah  Downing,  should  not  many  and  haye 
lawful  issue  of  his  own  body,  after  his  death  all  the  real  estate 
that  I  have  given  him  shall  be  equally  divided  between  his  three 
brothers,  Joshua,  Samuel,  and  Ebeneaser,  their  heirs  and  assigns 
foreyer."  Josiah  Downing,  the  younger,  ^occupied  the  land 
until  October,  1846,  when  he  died,  nerer  having  had  lawful 
iame  of  his  own  body,  and  leaving  him  surviving  his  brother 
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Ebenexer  and  the  heirs  of  his  brothers  Joshua  and  Samuel,  who 
axe  the  phiintilb  in  this  hill.  In  Maroh,  1846,  Josiah  Downing, 
the  younger,  oonyeyed  the  land  to  Margaret  Wherrin,  the  de- 
fendant. The  hill  prayed  that  the  deed  to  the  defendant  may 
be  declared  to  be  of  no  force  or  effect,  the  grantor  having  no 
right  to  convey  the  land.  The  defendant  demurred  to  the  bill, 
alleging  that  Josiah  Downing,  at  the  time  of  making  the  deed 
therein  mentioned,  was  lawfully  seised  in  fee  tail  of  the  premises 
thereby  conveyed,  under  the  will  set  forth  in  the  bill. 

Dreeman  and  Hackett,  for  the  defendant. 
Emery,  for  the  plaintiffs. 

By  Oourt,  Odxbbist,  0.  J.  The  question  in  this  case  is, 
whether  the  limitation  over,  after  the  death  of  Josiah,  is  void  as 
an  executory  devise  on  account  of  the  contingency  on  which  it 
is  tio  take  place  being  too  remote.  Is  the  limitation  over  to  take 
effect  only  in  case  of  the  indefinite  failure  of  the  issue  of  Josiah, 
that  is,  in  the  words  of  the  statute  de  donis,  if  his  issue  shall 
fail,  or  is  it  to  take  effect,  if  he  shall  have  lawful  issue  living  at 
the  time  of  his  death?  If  the  former,  it  is  void  as  an  executory 
devise,  and  Josiah  was  tenant  in  tail.  If  the  latter,  it  is  a  good 
executory  devise,  and  upon  the  death  of  Josiah,  the  estate  vested 
in  the  persons  named  in  the  will.  It  is  said  in  2  Powell  on 
Dev.  583,  that  *'  where  the  preceding  devise  is  sufficient  to  give 
a  fee,  the  convenience  is  all  on  the  side  of  the  restricted  con- 
struction,  which  renders  that  fee  defeasible  on  his  not  leaving 
issue  at  his  death,  and  takes  the  estate  out  of  the  power  of  the 
first  taker,  who  might,  if  he  were  tenant  in  tail  (as  he  would  be 
if  the  words  were  construed  to  mean  an  indefinite  failure  of 
issue),  defeat  the  estate  over  by  suffering  a  common  recovery. 
To  prevent  this  consequence  the  courts  have  generally  lent  a 
willing  ear  in  favor  of  the  restricted,  and  which  we  have  seen  to 
be  the  popular  construction  of  these  words." 

The  general  position  is  everywhere,  in  all  the  cases  and  discus- 
sions, from  the  time  of  FeUa  v.  Brown,  Oro.  Jac.  690»  decided  in 
the  year  1620,  to  the  present  time,  recognized  as  law,  that  the 
words ' '  dying  without  issue,"  without  something  to  qualify  them, 
and  to  point  out  some  particular  period  at  which  the  estate  shall 
vest,  import  an  indefinite  failure  of  issue.  It  is  unnecessary 
even  to  refer  to  the  cases  which  establish  this  position,  for  there 
is  no  decision  contrary  to  it  The  difflenliy  under  which  the 
oourts  have  labored  is,  to  determine  what  words  shall  be  oon- 
ridsred  as  qualifying  the  general  axprosoions,  and  whether  the 
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language  used,  npon  a  leasonaUe  constraotion  of  it,  points  out 
•ome  definite  period  when  the  limitation  over  shall  take  effect. 
The  rule  uniformly  reoognized  and  piacticed  npon  by  the 
conrts,  from  the  time  of  tiie  Tear  Books  to  the  present  day,  is, 
that  a  demise,  in  fee  with  a  remainder  over,  if  the  devisee  die 
without  issue  or  heirs  of  the  body,  is  a  fee  cut  down  to  an  estate 
tail,  and  the  limitation  over  is  void  by  way  of  executory  devise 
as  being  too  remote,  and  founded  on  an  indefinite  failure  of 
issue.  Now  a  definite  failure  of  issue  is  where  a  precise  time  is 
fixed  by  the  will  for  the  failure  of  iE»ue,  as  in  the  case  of  a  devise 
to  A.,  but  if  he  die  without  lawful  issue,  living  at  the  time  of  his 
death,  then  over.  An  indefinite  fidlure  of  issue  is  the  very  con- 
verse of  the  other,  and  means  a  failure  of  issue  whenever  it  shall 
happen,  sooner  or  later,  without  any  definite  period  within  which 
it  must  happen.  It  means  the  period,  when  the  issue  or  descend- 
ants of  the  first  taker  become  extinct,  and  when  there  is  no  longer 
any  issue  of  the  issue  of  the  grantee,  without  reference  to  any 
particular  time  or  any  particular  event,  and  an  executory  devise, 
to  take  e£Eect  at  such  a  remote  period  of  time,  is  void,  because  it 
might  tie  up  property  for  generations:  Hall  v.  Chaffee,  14  N.  H. 

iao. 

In  considering  this  question,  it  may  be  remarked  that  when  an 
executory  devise  is  duly  created,  it  is  wholly  exempted  from  the 
power  of  the  first  devisee  or  taker.  The  essential  difference  be- 
tween a  contingent  remainder  and  an  executory  devise  is,  tha^ 
the  first  may  be  barred  or  destroyed  by  several  means,  whereas 
an  executory  devise  can  not  be  prevented  from  taking  effect 
when  the  contingency  happens,  either  by  fine  or  recovery,  or  by 
any  alteration  of  the  estate,  after  which  it  is  limited:  6  Cruise, 
HL  Devise,  c.  17,  sec.  14;  Mofai  v.  Strong,  10  Johns.  12;  Jackson 
V.  BuU,  Id.  19  [6  Am.  Dec.  821] ;  Jackeon  v.  Bobins,  16  Id.  537.  It 
is  a  stable  and  inalienable  interest,  and  the  first  taker  has  only 
the  use  of  the  land  pending  the  contingency  named  in  the  will, 
and  if  this  be  valid  as  an  executory  devise,  Josiah  Downing  could 
not  defeat  it  by  his  deed  to  Margaret  Wherrin.  It  is  also  to  be 
remarked  that  a  devise,  to  take  effect  upon  a  general  failure  of 
issue,  is  void,  whether  the  issue  &il  or  not.  It  is  of  no  import- 
ance how  the  fiict  turns  out;  it  is  void  at  the  commencement,  if 
it  be  thus  limited:  6  Oruise,  tit.  Devise,  c.  17,  sec.  28. 

It  has  been  considered  that  there  was  some  ambiguity  in 
the  expression,  ''  if  he  should  die  without  issue,''  or  ^*  with- 
out leaving  issue,"  and  a  construction  has  been  put  upon  them, 
or  upon  words  so  nearly  like  them,  that  the  difference  can  not 
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be  appreoiatedy  which  makes  ihe  limitation  oyer  Toid,  as  too 
remote.  ''Leaying  issue,"  as  to  realty,  means  leaving  at  the 
time  of  death:  Cole  v.  CM>le,  20  Eng.  L.  and  Eq.  287;  S.  O.,  4 
J.  Scott,  445.  In  that  case  Lord  Chief  Justice  Jervis  says,  "  It 
is  well  understood  that  the  words  '  having  issue '  mean  to  ap- 
ply generally,  and  not  at  the  time  of  the  death."  It  was  there 
held  ihat  a  devise  of  land  to  the  testatrix's  granddaughter,  Msiy 
Ann,  ''but  in  the  event  of  her  dying  without  having  any 
lawful  issue,"  then  over,  gave  the  devisee  an  estate  tail.  This 
decision  is  consistent  with  the  general  position  stated  in  2  Jar. 
on  Wills,  418,  that  words  referring  to  the  death  of  a  person 
without  issue,  whether  the  terms  be  '*  if  he  die  without  issue, 
''if  he  have  no  issue,"  or  "for  want  or  in  default  of  issue, 
unezphiined  by  the  context,  import  a  general  indefinite  fiiilure 
of  issue.  The  intention  of  the  testator  is  the  guide  of  the 
court,  but  that  intention  must  be  gathered  from  the  l^gal 
meaning  of  the  words  he  employs,  and  the  court  are  not  at 
liberty  to  indulge  in  speculations  as  to  what  he  probably  might 
have  meant. 

Did  the  testator,  in  this  case,  intend  that  the  devise  over 
should  not  take  effect  until  all  the  descendants  of  Josiah  should 
become  extinct,  however  remote  they  might  be,  or  did  he  intend 
that  it  should  take  effect  at  the  death  of  Josiah,  if  there  were 
no  issue  of  his  living  at  that  time?  This  is  the  simple  question 
now  before  us.  Is  there  anything  to  point  out  the  time  when 
the  testator  intended  the  devise  should  take  effect?  If  the  &il- 
ure  of  issue  would  be  an  event  ascertained  at  the  death  of 
Josiah,  it  would  seem  that  the  testator  could  not  have  contem- 
plated the  failure  of  Josiah's  remote  descendants.  Now  if 
Josiah  should  not  many  and  have  lawful  issue  of  his  own  body, 
at  what  time  are  his  brothers  to  take?  The  will  answers  tins 
question.  It  is  after  his  death,  that  is,  upon  his  death;  as  soon 
as  he  is  dead;  and  this  seems  to  us  to  be  the  simple  and  obvious 
construction  of  the  will,  to  show  that  he  meant  that  if  Josiah 
left  no  issue  surviving  him,  the  land  should  go  to  his  brothers, 
and  to  repel  the  idea  that  he  contemplated  some  remote  period 
when  his  issue  should  become  extinct  in  some  future  generation. 
It  was  the  state  of  things  existing  at  the  time  of  Josiah's  death, 
which  was  to  determine  whether  the  future  estate  to  his  broth* 
ers  should  ever  come  into  enjoyment  or  not. 

The  failure  of  issue  will  be  confined  to  the  death  of  the  first 
taker,  where  the  expression  is  combined  with  some  event  per- 
sonal to  the  devisee,  as  in  case  of  his  dying  unmarried  and  with* 
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out  iasae,  ihe  word  ''and''  being  oonstnied  to  mean  **or.^ 
WiUan  t.  BaBy,  8  Bio.  P.  C.  195»  is  one  ease  of  this  kind. 
There,  in  case  both  of  the  sons  of  the  testator,  M.  and  J. ,  should 
happen  to  die  tmmarried,  and  neither  of  them  should  have  any 
issue  lawfully  begotten,  certain  leasehold  estates  devised  to 
them  were  devised  over.  M.  died  unmarried,  J.  married,  but 
had  no  issue,  and  it  was  held  that  the  devise  over  took  effect, 
the  word  "  and"  connecting  the  two  parts  of  the  condition,  be- 
ing construed  in  the  disjunctive.  Here  the  condition  is,  thai 
M.  should  die  unmarried,  and  should  not  have  issue  lawfully 
begotten.  If  either  of  these  events  should  happen,  the  devise 
over  would  be  good.  In  the  present  case,  the  condition  is  that 
Josiah  should  not  many  and  have  lawful  issue.  Construing  it 
like  the  case  cited,  if  either  event  should  happen,  the  devise 
would  be  good,  and  both  are  matters  personal  to  the  devisee. 

In  the  case  of  CRover  v.  Mmckton,  8  Bing.  18,  there  was  a  de- 
vise to  the  testator's  son  in  fee,  but  if  he  should  die  under 
twenly-one,  or  if  he  should  live  to  twenty-one,  and  afterwards 
die  without  lawful  issue,  then  over.  It  was  held  that  the  lim- 
itation over  was  a  good  executory  devise,  in  the  event  of  his  dy- 
ing without  issue  living  at  his  death.  This  decision  is  confirmed 
'by  the  subsequent  case  of  Doe  v.  Johnson,  in  the  exchequer,  16 
L.  and  Eq.  560.  The  devise  there  was  to  S.  J.  in  fee,  but  if  he 
should  die  before  twenty-one,  and  if  after  twenty-one  he  should 
die  unmarried,  or,  having  been  married,  without  lawful  i^eue, 
then  over.  It  was  held  that  S.  J.  did  not  take  an  estate  tail, 
but  took  an  estate  in  fee  simple,  with  an  executory  devise  over, 
in  the  event  of  his  dying  under  twenty-one,  or  after  that  age, 
dying  without  leaving  issue  living  at  the  time  of  his  death.  It 
is  said  by  the  court,  that  it  would  be  a  very  forced  construction 
of  the  devise  to  hold  that  the  third  event  (the  dying,  having 
been  married  without  lawful  issue)  pointed  not  to  his  death 
without  leaving  issue  then  living,  but  to  the  failure  of  issue  of 
his  body,  at  any  period  however  remote.  Here  the  expression  is 
combined  with  some  event  personal  to  the  devisee. 

In  the  case  of  Doe  v.  F^rost,  8  Bam.  A;  Aid.  546,  there  was  a 
devise  in  fee  to  W.  F.,  ''but  if  he  should  have  no  children, 
child,  or  issue,  the  said  estate  is,  on  the  decease  of  the  said  W. 
F.,  to  become  the  property  of  ihe  heir  at  law."  It  was  held 
that  W.  F.  took  an  estate  in  fee,  with  an  executory  devise,  in  the 
event  of  his  dying  without  leaving  children  at  his  decease.  Hol- 
royd,  J.  9  says,  "  The  will  contemplates  a  failure  of  issue  at  the 
decease  of  William  Frost,"  and  the  case  is  a  strong  one  on  the 
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effect  of  the  words  ''  on  the  decease."  It  would  be  difficult  to 
discriminate  between  **  at  his  decease'*  and  **  after  his  death/' 
for  after,,  unless  there  be  something  to  designate  a  period  of 
time,  means  immediately  after. 

In  the  case  of  Davies^  Exparie^  9  L.  and  Eq.  88,  the  testator 
deTised  the  residue  of  his  property  to  his  son  Matthew,  in  fee, 
provided  that  if  he  should  die  without  leaying  any  lawful  issue 
of  his  body,  certain  freehold  estates  should,  at  his  death,  be  di- 
vided into  two  parts,  which  were  deyised  oyer.  It  was  held  that 
Matthew  took  an  estate  in  fee,  with  an  executory  devise  over,  to 
take  effect  in  the  event  of  his  dying  without  issue  living  at  the 
time  of  his  death.  The  case  of  Doe  v.  Frost,  above  cited,  was 
much  relied  on  by  the  court. 

Where  the  subject-matter  disposed  of  by  the  will  is  personal 
estate,  there  seems  to  be  no  doubt  entertained  that  the  words 
**  at''  or  **  2Jt^*  the  decease  of  the  devisee,  restrain  the  fidlure 
of  issue  to  the  time  of  his  death,  and  that  the  devise  over  is 
good.  The  more  prominent  cases,  and  the  precise  words  in 
them,  are  as  follows:  Piribury  v.  EUdn^  1  P.  Wms.  568,  '*  then 
after  her  decease;"  WUkdn^m  v.  Swdh,  7  T.  B.  556,  **  after  his 
decease;"  Oawler  v.  Oadhy,  Jac.  346,  **  in  case  of  her  death;" 
Backstraw  v.  VUe,  1  Sim.  k  Stu.  604,  '<  at  their  death."  In  Pin- 
Imry  v.  EUdn,  Lord  Hardwicke  says  the  words  *'  then  after," 
mean  immediately  after.  In  Donn  v.  Penny,  19  Yes.  646,  Sir 
W.  Grant  says  the  doubt  upon  the  case  of  PinJbury  v.  ELkin  is 
whether  the  word  ''  after"  be  fairly  construed  or  not.  If,  how- 
ever, he  said,  that  construction  was  right,  there  was  no  doubt  it 
afforded  a  distinct  period,  the  decease  of  the  first  taker,  to  which 
the  dying  without  issue  was  to  be  referred. 

But  the  cases  are  equally  strong  in  this  particular,  where  the 
words  refer  to  a  devise  of  lands.  In  addition  to  the  cases  of 
Doe  V.  Froet  and  Daviee,  Ex  parte,  above  referred  to,  is  the  de- 
cision in  BdbinKn  v.  Chrey,  9  East,  1.  In  that  case  there  was  a 
devise  in  trust  for  the  benefit  of  daughters,  but  if  they  should 
die  without  leaving  issue,  then  after  the  decease  of  the  survivor 
of  the  daughters,  in  trust  for  a  grandson  in  fee.  It  was  held 
that  the  limitation  over  was  good. 

A  distinction  has  been  made  between  a  devise  of  lands  and  a 
devise  of  personally,  upon  a  dying  without  issue.  In  the  former 
case,  the  words  are  always  taken  to  mean  whenever  there  is  a 
failure  of  issue,  and  the  limitation  over  is  void.  In  the  latter 
case,  they  are  construed  in  the  ordinaiy  sense,  and  mean  dying 
without  leavinfiT  issue  at  the  time  of  the  death.    This  distinction 
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was  fixBi  taken  in  Forih  ▼.  Chofman,  1  P.  Wms.  668,  and  the 
decision  has  giren  rise  to  muoh  litigation.  Its  soundness  has 
been  ftflBnned  and  denied  by  many  eminent  lawyers,  some  adher- 
ing to  it,  and  others  holding  that  there  is  no  difference  between 
a  limitation  of  real  and  personal  property.  Among  those  who 
do  not  vaoognize  the  distinction  are  Lord  Loughborough,  in 
OhandlLen  y.  Pnc«0,8  Yes.  99;  Lord  Al^anley, in BawlvMy.  Oold- 
Jrap,  6  Id.  440;  Lord  Eenyon,  in  Porter  t.  Bradley,  8  T.  B. 
146,  and  in  Boe  y.  Jefery,  7  Id.  696;  Sir  W.  Orant,  in  Barlow 
y.  SuUer,  17  Yes.  479,  and  the  case  of  Damey  y.  Or\ffiihB,  4  Uaa. 
A  Sol.  63.  On  the  other  side  are  Den  y.  Shenton,  1  Cowp.  410, 
and  Crooke  y.  De  Vandee,  9  Yes.  197,  Lord  Eldon,  and  Doe  y. 
Eiffori,  7  Ad.  k  El.  686.  The  question  now  before  us  is  not  in- 
yolyed  in  the  aboye  ca8ee,and  they  are  referred  to  merely  on  the 
question  whether  there  should  be  any  difference  in  the  construc- 
tion of  words  disposing  of  real  and  personal  estate.  Chancellor 
K«nt  says  it  would  be  difficult  to  ascertain  the  balance  upon 
the  mere  question  of  authority,  but  the  importance  of  unif  ormily 
in  the  construction  of  wills  relatiye  to  tixe  disposition  of  real 
properiy,  has,  in  a  great  degree,  prevailed  over  the  distinction, 
though  in  bequests  of  personal  property  the  rule  will  more 
readily  than  in  devises  of  land  be  made  to  yield  to  other  ex- 
pressions or  slight  circumstances  in  the  will,  indicating  an  inten- 
tion to  confine  the  limitation  to  the  event  of  the  first  taker  dying 
without  issue  living  at  his  death:  4  Kent's  Com.  282. 

Now  the  question  that  has  been  made,  and  which  has  been 
diflcossed  in  the  oases  relative  to  this  distinction,  is,  whether  the 
words  **  dying  vrithout  issue'*  mean  issue  living  at  the  death. 
There  are  no  cases  which  decide  that  the  words  after  his  death,  in 
«  devise  of  lands,  do  not  mean  issue  living  at  the  time  of  his  death. 
There  are  two  cases  where  similar  words  were  used.  One  is 
Walter  v.  Drew,  1  Com.  878,  where  there  was  a  devise  of  lands 
to  W.,  and  after  the  death  of  the  said  W.,  then  over,  and  it  was 
held  that  W.  took  an  estate  tail.  The  other  is  Doe  v.  Cooper,  1 
East,  229,  where  there  was  a  devise  of  lands  to  B.  C,  but  if  he 
should  die  vrithout  leaving  lawful  issue,  then,  after  his  decease, 
to  O.  H.  It  was  held  that  B.  C.  took  an  estate  tail.  But  in 
neither  of  these  cases  was  the  force  of  the  words  referring  to  the 
death  at  all  presented  to  the  notice  of  the  court,  or  remarked 
upon;  and  in  the  latter  case  B.  0.  was  held  to  take  an  estate  tail 
to  accomplish  the  general  intention  of  the  will. 

In  the  case  of  HaU  v.  Chaffee,  14  N.  H.  216,  a  testator  devised 
land  to  his  daughter  in  fee,  provided,  however,  that  if  she  should 
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die  without  issue  bom  alive  of  her  bodj^  to  heir  her  estate,  then, 
etc.  It  was  held  that  the  words  "  to  heir  her  estate"  showed  that 
the  testator  meant  the  death  of  the  first  taker,  without  issue  lir- 
ing  at  the  time  of  her  death,  and  that  the  limitation  over  was 
Talid  bj  way  of  executory  deyise,  being  to  take  effect  upon  a 
definite  failure  of  issue.  The  words  ''  after  her  decease"  also 
occurred  in  the  devise,  but  the  question  of  their  effect  did  not 
require  to  be  settled.  Whether  we  hold  that  a  different  con- 
struction should  be  given  to  the  words  of  devise,  as  they  may 
affect  real  or  personal  estate,  does  not  seem,  in  this  case,  to  be 
very  material.  If  we  recognize  the  distinction,  it  does  not  fol- 
low that  the  words  **  after  his  death"  do  not  mean  the  same 
thing,  both  in  devises  of  real  and  personal  properly.  Where  the 
properly  is  personal,  they  restrict  the  words  of  devise  to  issue 
living  at  the  death.  Where  the  devise  is  of  land,  there  are 
strong  authorities  for  holding  that  they  have  the  same  effect, 
and  there  are  none  which  say  that  they  do  not.  And  as  it  was 
the  obvious  meaning  of  the  testator  that  the  brothers  of  Josiah 
should  take,  if  he  had  no  issue  living  at  the  time  of  his  death, 
we  think  his  intention  may  legally  be  carried  into  effect,  and 
that  the  limitation  over  is  good. 

It  is  stated  in  the  demurrer  that  this  is  not  a  case  for  the  ju- 
risdiction of  a  court  of  equity.  The  prayer  of  the  original  bill 
is,  that  Josiah's  deed  should  be  decreed  to  be  void — ^for  it  is 
very  clear  that  it  stands  in  the  way  of  the  rights  of  the  plaintiib 
under  the  will.  Whatever  doubts  might  once  have  been  enter- 
tained of  the  jurisdiction  of  a  court  of  equily,  in  such  a  case, 
have  been  settled  by  modem  decisions,  and  the  relief  afforded 
seems  to  be  on  the  principle  of  a  bill  quia  timet,  lest  the  deed 
might  be  injuriously  used  against  the  parly,  or  might  throw  a 
cloud  or  suspicion  over  his  title:  Tbnner  v.  Wise,  8  P.  Wms. 
296.  In  EdmiUon  v.  Oumminga,  1  Johns.  Ch.  522,  Chancellor 
Kent  said,  that  the  weight  of  authority  and  the  reason  of  the 
thing  are  equally  in  favor  of  the  jurisdiction  of  the  court, 
whether  the  instrument  ia  or  is  not  void  at  law,  and  whether  ii 
be  void  from  matter  appearing  on  its  face  or  from  proof  taken  in 
the  cause.  "  The  jurisdiction  of  this  court,"  says  Ohanoellor 
Walworth,  "  to  set  aside  deeds  and  other  legal  instraments, 
which  are  a  doud  upon  the  title  to  real  estate,  and  to  order  them 
to  be  delivered  up  and  canceled,  appears  to  be  now  fully  estab- 
lished:" 1  PoweU  on  Dev.  628,  note  1;  PettU  v.  Shtpherd,  & 
Paige,  501  [28  Am.  Deo.  487];  2  Story's  Eq.,  sec.  6M. 

The  jodpnent  of  the  court  is,  that  the  estate  limited  to  the 
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brothers  ol  Joeiah  Downing,  is  Talid  by  way  of  ezeoatoxy  de- 
mise, and  there  most  be  a  decree  for  the  plaintiffB,  aoooxding  to 
the  prayer  of  the  bill.  

BziouTOBT  Dsvieib:  See  Farte^  y.  OUm&r^  46  Am.  Deo.  2M0,  note  251| 
J)e  Hatuy.  Bum^AAlA.  201|  CkmimiY.  WaU^  42  Id.  120»  note  122,  where 
eilMr  ceaee  ere  collected. 

Ldcitatxok  Otxb  ufok  IxDBnHiTB  Failubs  or  IflBUi  of  the  first  taker 
ie  yoid  ea  en  executory  deviee,  beceoee  too  remote:  BtU  v.  iSbomMon,  41  Am. 
Dee.  700. 

Ths  fbikcipal  oass  18  ciTja>  in  BurMgh  r,  CUmgK^  52  N.  H.  278,  ea  to 
tiie  dietinotion  between  an  eanontory  devise  end  a  Tested  remainder. 

Bquitt  will  Compil  Dbkd  WmoH  u  Cloud  ov  Tmji  vo  mi  DaLnmuD 
vr:  JokMtm  ▼.  Cooper,  24  Am.  Deo.  602,  note  611;  Ward  t.  CSbHuftevMn,  2 
Bkek  (U.  ay,  446,  citing  the  principal 


EnIOHT  v.   GoLEBiAN. 

[19  Nbw  Hahmbbb,  118.] 
FuroB  BKTWSKN  Two  Fa&ms  has  vees  Kbpt  trr  for  a  kog  serisi 
of  years  nearly  in  the  same  place,  bat  not  permanent  and  stationary,  no 
legal  presumption  arises  from  this  fact,  that  it  is  the  true  boundary  be- 
tween the  farms.  The  location  of  the  fence  is,  in  the  absence  of  proof  of 
a  continued  and  exdnsiTe  adverse  possession  for  twenty  years,  merely 
evidence  of  an  agreement  and  acquiescence  in  thnt  line  as  the  true  line. 
DooernoNS  should  not  bb  Pbbmittbd  to  Oo  to  Jubt,  where  parts  of 
them  have  been  underscored  by  the  party  offering  them,  for  the  pnrpoee 
of  attracting  the  attention  of  the  jury. 

TBB8PA88.  The  defendant  claimed  the  locus  in  quo  as  his  own 
aoil  and  freehold.  Itappeared  on  the  trial  that  a  cove  separated 
the  lands  of  the  plaintiff  from  those  of  the  defendant,  and  that 
a  fence  had  been  for  a  long  series  of  years  kept  up  on  the  side 
of  the  coye  next  to  the  defendant's  land.  The  evidence  tended 
to  show  that  this  fence  had  been  nearly  in  the  same  place,  bat 
not  permanent  or  stationary.  The  plaintiff  offered  evidence 
tending  to  show  that  this  fence  was  boilt,  and  had  been  kept  up 
as  the  dividing  line  between  the  farms,  and  that  this  was  the 
true  line  as  agreed  upon  by  the  parties.  Defendant's  evidence 
tended  to  show  that  the  fence  vras  put  there  for  the  convenience 
of  the  occupants  of  the  adjoining  farms,  without  intending  to 
fix  thereby  the  boundary  line.  The  court  charged  the  jury  that 
the  existence  of  the  fence  for  the  time  it  appeared  to  have  been 
there,  was  a  presumption  in  fiiTor  of  its  being  the  true  line,  but 
if  they  believed,  from  the  whole  evidence,  that  the  fence  was 
built  only  for  the  oonvenience  of  the  parties,  who  put  it  there, 
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without  any  intention  of  estaUiBhing  the  line  beineea  the  farms, 
they  ahonld  find  for  the  defendant;  otherwise  for  the  phuntifr. 
There  was  a  verdiot  for  the  defendant,  and  the  plfti-t*^  moved 
to  set  it  aside,  and  for  a  new  trial.  The  other  facts  are  stated 
in  the  opinion. 

Smery  and  BarHeU^  for  the  plaintift 

Ohriihe^  iox  the  defendant. 

By  Oonrt,  Wiloox,  J.  We  think  that  the  instmctions  were 
sufficiently  faToxable  to  the  plaintiff.  If  the  fence  had  been 
maintained  for  twenty  years  in  the  same  place,  the  plaintiff  all 
the  time  claiming  to  own  to  the  fence,  that  would  nuJce  an  abso- 
lute title  by  adyerse  possession.  Bot  the  case  does  not  so  find. 
It  is  stated  that  the  fence  had  been  kept  up  for  a  long  series  of 
years  nearly  in  the  same  place,  but  not  permanent  and  station- 
ary. Now  there  is  no  legal  presumption  from  this  in  favor  of 
the  plaintiff's  title.  It  is  only  evidence  to  be  submitted  to  the 
jury.  The  case  states  that  the  locu$  in  quo  would  fall  either 
upon  the  plaintiffs  or  defendant's  &rm,  as  this  line  should  or 
should  not  be  found  to  be  the  true  one.  The  location  of  the 
fence  would  then  only  be  evidence  of  an  agreement  and  acqui- 
escence of  the  parties  in  that  line  as  the  true  line,  unless  the 
plaintiff  showed  a  continued  and  exclusive  adverse  possession 
for  twenly  years,  which  does  not  appear. 

It  is  further  objected  to  the  verdict  that  certain  depositions, 
on  the  part  of  the  defendant,  were  permitted  to  go  to  the  juxy» 
parts  of  which  had  been  underscored  by  the  defendant's  coun- 
sel to  attract  the  attention  of  the  jury  as  being  of  peculiar  im- 
portance. And  we  think  that  for  this  cause  the  verdict  must 
be  set  aside.  If  one  kind  of  mark  may  be  put  upon  a  deposi- 
tion, it  wiU  soon  be  claimed  that  others  may  beadded,  designat- 
ing the  greater  or  less  importance  of  different  parts  of  the 
deposition,  or  to  distinguish  what  is  true  from  what  is  false. 
If  one  party  underscores,  so  may  the  other.  If  a  deposition 
may  be  marked  for  one  purpose,  it  may  for  others  also;  and  it 
is  impossible  to  foresee  what  sort  of  marks  and  hieroglyphics, 
and  with  what  significations,  ingenious  men  may  be  disposed  to 
employ.  It  is  important  to  have  a  rule  upon  this  subject,  and 
we  know  of  none  so  proper  or  so  conyenient  as  that  the  deposi- 
tions shall  go  to  the  jury,  if  they  go  at  all,  as  they  come  from 
the  hands  of  the  magistrate.  There  may  have  been  a  practice 
to  mark  depositions  as  was  done  in  this  case;  but  if  so,  it  has 
passed  md>  tHeniio  and  without  objection;  and,  periiaps,  no  par- 


I  July,  1848.]    Hatall  v.  Bobtok  &  Mains  R  R  149 

i 

tiealar  evil  has  xesnlted  from  it.  Tet  now  that  the  objeotioa  ifl 
specifically  taken,  and  we  are  required  to  act  upon  the  aubjeot, 
we  hesitate  to  say  that  any  mark  may  be  pat  upon  a  deposition 
as  a  medium  of  communication  in  any  respect  between  counsel 
and  the  jury.  Counsel  may  as  properly  write  upon  a  deposi- 
tion their  whole  comments  upon  that  portion  of  the  testimony 
at  leng^,  as  to  put  upon  it  any  part  of  their  comments,  in 
short-hand  or  by  marks. 
New  trial  granted. 

Bbcablisiimjuit  or  "Bovwdabxeb  vt  Aobemmmht  ob  AoQumonrait  8m 
Omwett  ▼.  Mamgh$,  43  Am.  Deo.  <I2,  note  64»  wbere  other  oaseo  on  ooUeoted. 


Mayall  t;.  Boston  &  Mainb  R.  R. 

pO  Hbw  Hampsbibs,  122.] 

ABK49asMBirr  Mads  bxtwbbn  Ck>ii]f on  Cabkixb  and  ms  Bmbyast^  hf 
which  the  latter  is  to  he  paid  for  the  carriage  of  partionlar  goods,  doee 
not  exempt  the  carrier  from  reeponiibility  for  the  lose  of  them,  imleM 
nioh  arnukgement  is  known  to  tiie  owner  thereof,  so  that  he  oontnota 
ezclasiTely  with  the  servant. 

Whbub  Gobposation  has  Gsnbral  Aobht  Emtlotbd  roB  BBOKnmicr 
and  transporting  merohandise  for  hire,  who  is  held  oat  to  the  world  as 
invested  with  authority  for  that  purpose,  if  goods  are  delivered  to  him 
to  be  transported  in  the  way  of  his  duty,  the  corporation  is  liable  for  th* 
way  in  whioh  he  performs  that  duty,  and  the  contract  of  bailment  may 
be  regarded  as  made  with  the  corporation. 

Fkbson  haying  P0S8I8SION  or,  and  Special  Fbopsrtt  in  Gtoose,  mat 
Maintain  Action  against  a  common  carrier  for  their  loss,  whether  some 
other  person  has  an  interest  in  them  or  not. 

OisB  for  the  loss  of  a  package  of  bonnets.  The  faots  ars 
stated  in  the  opinion. 

WtgginSf  for  the  plaintiff. 

Welk  and  Christie^  for  the  defendants. 

By  Court,  Gilghbibt,  C.  J.  The  ease  finds  that  there  was 
evidence  tending  to  show  that  packages,  not  belonging  to  pas- 
sengers, were  carried  by  the  passenger  train  from  the  passenger 
depot,  and  that  the  bonnets  in  question  were  delivered  by  the 
plaintiff's  agent  at  the  passenger  depot,  at  Dover,  to  the  defend- 
ants' baggage  master,  whose  duty  it  was  to  take  charge  of  all 
the  baggage  of  passengers  and  of  all  merchandise  to  be  trans- 
ported by  the  tzains,  and  that  they  were  by  him  put  upon  the 
esis  for  Great  Falls.    The  instmction  of  tiie  court  is,  in  sub« 
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stance,  that  if  the  plaintifP  employed  her  own  indiTidnal  agent 
to  carry  the  package  on  his  own  acooant»  the  defendants  would 
not  be  responsible;  bat  if  it  were  delivered  to  the  general  agent 
of  the  defendants,  to  be  transported  by  them  for  hire,  they 
would  be  liable,  notwithstanding  they  might  have  given  private 
instructions  to  their  general  agent  that  packages  should  not  be 
sent  by  the  passenger  trains  on  their  account,  but  should  be  on 
the  individual  account  of  the  person  undertaking  to  transport 
them,  unless  such  instructions  were  known  to  the  plaintiff  or  to 
the  public  generally. 

This  instruction  is  undoubtedly  correct.  Any  arrangement 
made  between  a  carrier  and  his  servant,  by  which  the  servant  is 
to  be  paid  for  the  carriage  of  particular  parcels,  will  not  exempt 
the  carrier  from  responsibility  for  the  loss  of  them,  unless  such 
an  arrangement  is  known  to  the  owner  thereof,  so  that  he  con- 
tracts exclusively  with  the  servant:  AUen  v.  SewaU,  2  Wend.  327. 
So  the  mere  fact  that  the  driver  of  a  stage-coach  is  accustomed 
to  carry  articles  for  hire,  for  his  own  particular  advantage,  will 
not  render  the  proprietors  of  the  coach  liable:  Bean  v.  Stutie' 
vant,  8  N.  H.  825  [28  Am.  Dec.  389].  Whenever  it  appears  that 
there  is  no  intention  to  trust  the  carrier  with  the  custody  of  the 
goods,  he  will  not  be  held  liable:  Brind  v.  DcHe^  8  Oar.  &  P. 
207.  This  doctrine  is  the  dictate  alike  of  common  sense  and  of 
justice.  It  is  the  party  only  with  whom  the  contract  is  made, 
who  incurs  any  liability  to  the  owner  of  the  goods.  The  mere 
&ct  that  the  bailee  is  in  the  employ  of  a  railroad  corporation  ia 
not  sufficient  to  make  the  corporation  liable.  Where,  however, 
the  corporation,  have  a  general  agent,  who  is  employed  by  them 
for  the  express  purpose  of  receiving  and  transporting  merchan- 
dise for  hire,  and  is  held  out  to  the  world  as  invested  with 
authoriiy  for  this  purpose,  if  goods  are  delivered  to  him  to  be 
transported  in  the  way  of  his  duty,  the  corporation  will  be  liable 
for  the  manner  in  which  that  duty  is  performed,  and  the  con- 
tract of  bailment  may  be  regarded  as  made  with  them.  In  the 
present  case  there  was  such  a  general  agent.  It  was  his  duty 
to  take  charge  of  all  the  baggage  of  passengers,  and  of  all  mer- 
chandise to  be  transported  by  the  defendants,  and  a  delivery  to 
him  was  a  delivery  to  the  corporation. 

The  defendants  contend  that  all  packages  not  belonging  to 
passengers  going  by  the  passenger  train,  were  carried  by  the 
brakemen,  firemen,  and  others,  on  their  own  individual  account, 
and  that  the  corporation  received  no  compensation  when  goods 
were  thus  transported.    No  private  instructions  or  agreements 
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between  the  corpoxation  and  their  aervantB,  not  puUiahed  to 
the  world  at  laige,  nor  communicated  to  the  plaintiff,  could 
affect  her  right  to  recover.  A  contraiy  doctrine  would  seem  to 
infringe  upon  the  principle  that  a  person  can  not  be  bound  by 
a  contract  to  which  he  is  not  a  party.  The  instruction  of  the 
court  is,  that  if  the  bonnets  in  question  were  delivered  to  the 
defendants'  agent,  who  had  authority  to  receive  and  forward 
them,  the  defendants  would  be  liable.  This  doctrine  seems  to 
be  incontrovertible.  If  the  juiy  believed  that  such  &cts  existed 
in  the  case,  notwithstanding  the  evidence  offered  by  the  cor- 
poration, they  could  not  avoid  returning  a  verdict  for  the 
plaintiff. 

In  relation  to  the  interest  of  the  plaintiff  in  the  bonnets,  it 
appears  from  the  case  that  she  carried  on  bucdness  in  her  own 
name;  that  she  had  possession  of  the  bonnets,  and  delivered 
them  to  the  agent  of  the  defendants.  Now,  whether  some  other 
I>er8on  was  or  was  not  interested  in  the  business,  is  entirely  im- 
material. The  contract  was  made  between  the  defendants  and 
the  plaintiff,  and  not  between  the  defendants  and  any  other 
person.  She  may  or  may  not  be  answerable  to  some  third  per- 
son for  a  part  of  the  damages  she  may  recover  from  the  defend- 
ants. The  legal  interest  in  the  contract  resides  in  her,  and  she 
is  the  proper  person  to  enforce  it.  If  a  person  has  a  beneficial 
interest  in  the  performance  of  a  contract,  or  a  special  property 
or  interest  in  the  subject-matter  of  the  agreement,  he  may  sup- 
port an  action  in  his  own  name  upon  the  contract:  Brown  v. 
Hodgson^  4  Taunt.  189;  Shields  v.  Davis,  6  Id.  66;  Joseph  y.  Knox, 
3  Camp.  820. 

In  the  case  of  Dreenum  v.  Birch,  1  Nev.  &  M.  420,  the 
plaintiff,  a  laundress,  was  in  the  habit  of  sending  linen  to  Lon- 
don by  the  defendant's  cart.  On  one  occasion  a  basket  of  linen, 
belonging  to  one  S.,  was  sent  by  the  defendant's  cart,  and  on 
its  way  to  London  parts  of  the  contents  were  either  lost  or 
stolen.  S.  did  not  pay  the  carriage  of  the  linen,  and  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  present  action  was 
misconceived,  and  that  the  action  should  have  been  brought  by 
the  owner  of  the  linen.  But  the  court  held  that,  under  the  cir- 
cumstances^ the  bailee  must  be  taken  to  retain  a  special  property 
in  the  goods  sufficient  to  support  the  action.  Even  if  we  sup- 
pose, in  the  present  case,  that  some  third  person  had  the  entire 
ownership  of  the  property  as  against  the  plaintiff,  upon  the 
above  principle  this  action  may  be  maintained. 

Judgment  on  the  verdict. 


16t  BouTBLLB  V.  Mblsndt.  [N.  H 


OmnmAL  Aoim^  AirmoKnT  to  Bivd  nt  FuvoirAL  oah  iror  b«  Lnnm 
hy  pmftto  lotlrttotMmi:  BryeuU  v.  Moort,  45  Am.  Dec.  06,  note  98;  ifer- 
tktmi^Bamkr.  Cknind  Bank,  44  Id.  665,  note 675;  Lobddl  v.  Baker,  96ld. 
868;  OonmerckU  Bamh  t.  Kortrighi,  34  Id.  317,  note  329,  where  other  oMee 
ftre  coUected;  fTatier  t.  Shipunik,  83  Id.  161. 

P08BI8S10V  Aloks  SumonacT  to  MAmTAnr  TuMMfAm  AOAom  Waoiir«- 
DOIB:  Bee  Bamm  t.  OoNeigh,  35  Am.  Dec.  605,  note  511»  when  other 
erecoUeoted. 


BOTJTESLLB   t^.   MeLENDY. 

[19  Hew  HmnBiBB,  196.] 
Illmal  Ck>iiTR4or  oak  nsithxr  bs  BjLTmvD  nor  become  the  ooneideniltoi 
for  *  mheeqfaent  pramiae. 

PATXaHT  VOLUmABILT  MaDB,    WITH    KVOWLBDGB  OF  THB    FaOXB,    bj  * 

▼wdee,  for  property  illegally  aold  to  him,  can  not  be  reoorered  back  by 
him,  partioalarly  where  he  retains  the  property. 

AjSDiiPsiT  for  the  price  of  a  horse  and  harness  sold  by  the 
plaintiff  to  the  defendant.  The  property  was,  at  the  time  of  the 
sale,  subject  to  a  mortgage,  and  was  sold  without  the  mort- 
gagee's consent.  The  defendant  was  notified  by  the  mortgagee 
of  his  daim,  but  retained  the  property.  The  plaintiff  subse- 
quently paid  the  mortgage  debt.  The  defendant  filed  his  claim 
in  sei-off  for  various  payments  made  by  him  on  account  of  the 
property,  and  sought  to  recover  them  from  the  plaintiff  as  hav- 
ing been  improperly  paid.  Judgment  was  rendered  for  the 
plaintiff. 

A,  W.  Sawyer,  for  the  plaintiff. 

B.  M.  Farley,  for  the  defendant. 

By  Oourt,Wiux>x,  J.  A  sale  of  mortgaged  personal  property 
without  the  consent  of  the  mortgagee  being  expressly  prohib- 
ited, and  in  addition  to  the  prohibition  a  penalty  being  imposed 
for  it  upon  the  vendor,  upon  such  a  contract,  it  is  very  well 
established,  both  in  this  court  and  elsewhere,  no  action  can  be 
founded.  Upon  this  point  there  can  be  no  dispute;  but  the 
question  is  made,  whether  the  subsequent  acts  of  the  defend- 
ant do  not  amount  to  a  ratification  and  implied  promise  which 
will  support  the  action  ?  As  against  the  plaintiff,  he  had  a  good 
title  to  the  property.  The  mortgagee  only  could  take  it  from 
him;  and  upon  the  discharge  of  the  mortgage  debt,  that  danger 
was  removed.  Having,  then,  the  absolute  ownership  and  en- 
joyment of  the  property,  the  plaintiff  having  relieved  him  from 
all  liability,  by  paying  the  mortgage  debt,  he  makes  a  further 
payment,  as  the  plaintiff  urges,  in  recognition  of  his  obligation. 


^ 

/ 
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But  without  conmdering  the  distinotion  between  an  exproai 
and  an  implied  promise^  with  reepeot  to  their  anffidenoj  to  con- 
Tert  a  moral  into  a  legal  obligation^  we  axe  of  the  opinion  that 
neither  conld  be  here  supported.    The  sale  was  illegal;  and  it 
is  well  settled  that  such  contracts  shall  receive  no  judicial  sanc- 
tion; that  the  law  wiU  recognize  no  Talidiiy  in  favor  of  a  wrong* 
doer  in  an  act  which  it  prohibits  and  punishes.    To  permit  its 
subsequent  ratification,  or  to  consider  it  the  sufficient  and  legal 
basis  of  a  subsequent  promise,  would  be  a  manifest  inoonsist- 
encj.     It  would  be  to  annul  the  rule  and  enable  the  parties, 
by  an  easy  expedient,  to  evade  laws  based  upon  considerations 
of  public  policy:  Jllen  v.  Denting ^  14  N.  H.  188  [40  Am.  Dec. 
179].     There  have  been,  it  is  true,  cases  in  which  a  different 
opinion  seems  to  have  been  held,  as  in  the  case  of  TRQioms  v. 
PauLy  6  Bing.  668,  and  cases  in  Yermont  in  which  that  has  been 
toUowed;  but  the  proprieiy  of  that  decision  has  since  been  seri- 
msly  questioned  in  the  English  courts,  and  even  in  the  later 
Yermont  cases,  some  hesitation  has  been  manifested.    The  case 
of  Simpson  v.  NtcJudls^  8  Mee.  &  W.  289,  by  which  the  case  of 
WiUiams  v.  Paul  was  supposed  to  have  been  in  some  degree  con- 
firmed, was  afterwards  corrected  by  a  note  at  the  end  of  6  Mee.  k 
W. ,  in  which  the  reporter  states  that  the  opinion  of  Baron  Parke, 
in  Simpson  v.  NvohoUs^  was  misconceived,  upon  this  point,  and 
that  he  doubted  whether  the  case  of  WiUiams  v.  Paul  could  be 
supported  in  law.    These  cases  of  illegal  contracts  are  plainly 
distinguishable  from  those  where  a  moral  obligation  has  been 
recognized  as  the  sufficient  consideration  for  a  subsequent  prom- 
ise; such  as  that  of  a  debt  barred  by  the  statute  of  limitations, 
or  one  contracted  during  minority.    The  new  promise  itself  takes 
the  latter  class  out  of  the  reason  of  the  objection  to  their  recovery. 
It  is  equally  clear  that  the  defendant  can  not  now  recover 
what  he  has  paid.    He  made  the  payments  voluntarily,  it  ap- 
pears, with  a  full  knowledge  of  the  facts,  and  he  has  now  a  per- 
fect daim  to  the  property  for  which  he  made  them.    Certainly, 
without  restoring  the  property,  which  he  has  received  and  en- 
joys, he  can  not  reclaim  what  he  has  paid  for  it:  FuXham  v. 
Downy  6  Esp.  26,  n. ;  Brisbane  v.  Dacres,  6  Taunt.  148;  Caldwell 
V.  Wenlu)orthy  14  N.  H.  481. 
Judgment  for  the  defendant  for  his  costs. 

Illegal  Cohtbaot  is  Incapablb  or  Batztioation,  or  of  becoming  the  oon- 
■Sderation  of  a  sabeequent  promise:  TroeweH  v.  Decher,  61  Wis.  40,  dting  the 
principal  case. 

Mo27XT  Paid  on  Illbqal  Contract  can  not  bb  BaoovaaiBD  Back:  See 
WM  V.  FvUMrty  40  Am.  Dec  410. 
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Bban  t;.  Thomfsob; 

[19  Vbw  HAlimXBB,  290.] 

Wteu  Ko  Bxnmir  has  bebn  Madb  on  WabbantCacuno  Towv  lisunirai 

the  oonrt  may,  npoB  aattafactory  evidence,  pennit  the  MleotDMii  who 

ought  to  hare  made  the  return  to  supply  the  omission,  and  the  town 

deik  for  that  year  to  amend  his  record  accordingly. 
JUouLABirr  OF  EiiIction  ob  Qualifioation  of  Offigxb  db  Fa  m>  can  not 

be  drawn  in  question  in  an  action  to  which  he  is  not  a  party. 
Salb,  fob  Taxes,  of  Lakd  of  Kon-rbsidxihb  most  appear  from  the  record 

to  have  been  made  to  the  highest  bidder. 
DnD  of  Laitd,  Sold  fob  Taxis,  Dbsobiiubd  as  "  ten  acres  and  one  half  of 

lot  number  70^  i&  the  second  diyision  of  lots  in  said  Danbnry,**  is  Toid  for 

uncertainty. 

Tbbspasb.  The  plamtiff  claimed  title  to  the  land  in  question 
hy  Tirtae  of  a  deed  to  him  from  the  collector  of  taxes  of  Dan- 
boxy  for  the  year  1842.  The  description  in  this  deed  -was: 
**  Ten  acres  and  one  half  of  lot  number  70,  in  the  second  divis- 
ion of  lots  in  said  Danbuxy,  and  also  ten  acres  of  lot  number 
68,  in  the  second  division  of  lots  in  said  town,  being  that  part 
of  said  lots  taxed  to  Elliott  J.  Kidder/*  No  return  appeared  to 
haye  been  made  to  the  warrant  calling  the  annual  meeting  in 
March,  1842,  but  the  court,  upon  being  satisfied  that  the  facts 
would  authorize  the  return  to  be  made,  permitted  the  selectmen 
for  the  year  1842  to  make  a  return  on  the  warrant,  and  the  town 
clerk  for  that  year  to  amend  his  record  accordingly.  Article  6 
in  this  warrant  was,  "  To  choose  three  selectmen  for  the  present 
year."  Upon  that  article  the  following  record  was  made: 
''Voted,  Timothy  H.  Danforth,  Moses  Currier,  and  John  S. 
Band,  as  selectmen,  and  was  sworn."  To  this,  objection  was 
made  that  it  did  not  appear  that  the  selectmen  by  whom  the  tax 
was  assessed  were  duly  and  legally  qualified,  and  that  the  tax 
was  therefore  void.  A  verdict  was  taken  by  consent  for  the  de- 
fendants.   The  other  facts  appear  from  the  opinioiv 

By  Court,  Woods,  J.  The  plaintiff,  to  maintain  his  action, 
relies  upon  a  collector's  deed,  against  the  validity  of  which  sev- 
eral objections  have  been  urged. 

1.  No  return  appearing  upon  the  warrant  calling  the  town 
meeting  at  which  the  tax  was  voted  and  the  ofiScers  chosen,  the 
persons  who  had  been  selectmen  in  1842,  and  whose  duty  it  had 
been  to  make  such  return,  were,  upon  motion,  and  upon  satis- 
factory evidence  that  the  facts  would  justify  them,  permitted  by 
the  court  to  make  the  proper  return,  and  the  town  clerk  for 
that  year  had  leave  also  to  amend  Che  record  accordingly. 
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Leaye  is  often  gzanted  to  officers,  whose  retonis  of  their  doings, 
or  records  of  public  transactions,  are  by  law  made  evidence,  to 
correct  errors  or  to  supply  omissions,  to  conform  to  the  truth. 
The  intereet  which  the  public  have  in  the  correctness  and  full- 
ness of  ihe  record,  and  the  responsibiliiy  of  the  officer  himself 
for  the  accuracy  of  his  own  doings,  are  primarily  a  good  cause 
for  granting  such  indulgences  tending  to  the  promotion  of  rea- 
sonable objects.  And  it  has  never  been  deemed  an  objection  to 
the  amendment  of  a  return  or  record,  that  proceedings  were 
pending  which  might  be  affected  by  it,  except  that  where  rights 
or  clainis  bona  fide  have  intervened,  amendments  that  would  en- 
tirely defeat  them,  have,  in  some  instances,  been  denied.  The 
extent  to  which  such  claims  would  be  regarded,  in  settling  ap- 
plications to  amend  the  returns  and  records  of  town  officers, 
was  discussed  somewhat  in  CHbson  v.  Baily,  9  N.  H.  168,  in 
which  case  it  was  held,  in  substance,  that  where  the  record  con- 
tains enough  to  lead  to  a  reasonable'  belief  that  al]  that  was 
necessary  was  done,  and  that  a  correct  record  might  have  been 
made,  the  purchaser,  having  access  to  such  records,  should  take 
the  land  subject  to  the  right  of  others,  whom  it  might  concern 
to  have  the  record  amended. 

We  think  this  case  falls  within  the  principles  there  laid  down. 
The  warrant  itself  was  recorded,  with  evidence  on  its  face  of 
having  been  seasonably  issued.  The  meeting  was  held  in  pur- 
suance of  its  exigency,  and  a  record  of  the  meeting  accordingly 
made  up.  All  the  facts  stated  in  the  return  might  reasonably  be 
presumed  by  any  one  searching  the  records  for  information,  and 
that  the  omission  to  enter  such  return  upon  the  warrant,  was 
not  owing  to  the  omission  of  the  formal  acts,  of  which  the  re- 
turn would  have  furnished  evidence.  It  appeared  to  the  court 
of  common  pleas  that  these  formalities  were  complied  with,  and 
they  correctly  allowed  the  amendments. 

2.  Another  exception  relates  to  the  official  oaths  of  the  select- 
men and  collector.  The  question  is  similar  to  that  which  arose 
in  Proprietors  of  Cardigan  v.  Page,  6  N.  H.  182.  But  the  sub- 
ject was  adverted  to  in  the  later  case  of  Tucker  v.  Aiken,  1  Id. 
113,  in  which  the  doctrine  is  laid  down,  that  the  regularity  of 
the  election,  or  the  qualification  of  an  officer  de/ado,  who  is  in, 
under  the  color  of  an  election,  can  not  be  drawn  in  question  in 
an  action  to  which  he  is  not  a  party.  Nothing  more  is  neoee- 
saxy  than  to  show  that  the  officers  were  such  de  facU),  accord- 
ing to  the  definition  given  in  that  case.  In  Pike  v.  Hanson,  9 
Id.  491,  the  action  was  against  the  selectmen,  for  an  illegal  as- 
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Bessment.  It  ims  ilieref ore  neoesttiy  tbat  thej  shcyuld  show 
tliemselYes  qualified  in  all  respects  to  make  an  assessment. 

8.  But  there  is  no  STidenee  that  the  sale  was  made  to  the 
highest  bidder.  This  is  imperatiTely  demanded  by  the  statute, 
and  the  want  of  the  proper  oTidenee  that  the  land  was  so  sold, 
was  in  Cardigan  y.  Page,  before  cited,  considered  a  &tBl  defect 
in  the  proceedings:  1  N.  H.  L.  664. 

4.  Another  fatal  defect  in  the  title,  is  a  total  want  of  an  in* 
telligible  description  of  the  premises  in  the  deed;  an  objection 
which  equally  applies  to  the  tax  bill  to  which  the  descriptiTe 
part  of  the  deed  refers.  The  latter  was  not  in  conf ormiiy  with 
the  law,  which  requires  land  so  situated  to  be  particularly  de- 
scribed: N.  H.  L.  666.  But  the  exception  taken  is  to  the 
deed,  which,  upon  well-known  and  familiar  principles,  is  void 
for  uncertainly.  It  neither  contains  within  itself  an  intelligible 
description,  nor  refers  to  anything  else  which  aids  in  identify- 
ing the  land  sought  to  be  conyeyed.    There  must  be 

Judgment  on  the  verdict. 

Tax  Saub:  See  Sealu  t.  AUAb,  46  Am.  Deo.  289;  Bnnm  t.  WrigJU,  4t 
Id.  481,  note  484;  Peritku^  Leaam  v.  PObk,  86  Id.  07,  note  li»,  where  olfaw 
■le  oolleoted. 


Mabsh  V.  Matohatji. 

1,19  Kbw  Saxpcbibx,  aoi.] 

Ldtb  nr  Dxsd  ''Ruvning  the  Southbrlt  Sidb  op  thb  Cast  Pate,** 
from  a  given  point  to  another,  means  a  line  numing  on  the  eoatheriy 
■ide  of  each  path  in  oontradiatinotion  to  one  mnning  on  the  northerly 
side  of  it,  and  a  straight  line  on  the  sontherly  side  of  the  path,  between 
the  termini,  is  the  true  line. 

Wbibb  Land  is  Descbibbd  ih  Dkbd  as  Boukdxd  "aonth-eaeterly  bf 
Blodgett's  land,  to  Marshall's  land,  to  an  oak  tree  with  stones  abont  it^** 
the  land  extends  to  the  oak  tree,  that  being  an  nndispnted  bound,  and 
it  is  immaterial  whether  Blodgett's  land  extends  so  far  as  that  or  not. 

Tbbspabb.  Plaintiffs  right  to  recover  depended  upon  the  con- 
struction of  the  defendant's  deed,  which  was  the  earliest  title 
shown  to  the  disputed  premises.  Bj  that  deed  the  defendant's 
boundary  was,  *'  a  stake  and  stones  by  the  bridge,  thence  run- 
ning the  southerly  side  of  the  cart  path,  to  a  stake  and  stones 
at  the  comer  of  Davis'  meadow."  The  cart  path  passed,  as 
shown  in  the  plan,  from  the  stake  and  stones  at  the  bridge,  an 
undisputed  bound,  to  a  point  at  or  near  the  comer  of  Dayis' 
meadow.     There  was  a  dispute  as  to  the  point  where  the  stake 
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and  slonee  at  the  oomer  of  Dayis'  meadow  stood,  and  the  jnxy 
found  that  thia  point  was  one  rod  and  tweniy-one  links  south- 
«afltestyof  the  cart  path,  at  the  point  marked  on  the  plan  **  Lost 
oomer/'  The  oonrt  instraoted  the  jury,  that  if  thqr  found  that 
the  1x>und  at  the  oorner  of  Davis' meadoTTwas  at  the  point  marked 
"  IiobI  oomer,'*  th^  should  take  the  true  construction  of  the  de- 
ftwHlantfadeed  tohea  strsight  line  from  the  bound  at  the  faridge 


OliiiiMidstonsat 
Dfidjiey  ininMmitsd. 

to  the  lost  oomer,  and  should  tberafioie  And  for  the  pi«i«*8^ 
The  plaintiff  offered  a  deed  to  himself,  hj  which  he  ivas  bounded 
«<  south-easterly  by  Blodgetf  s  land,  to  Marshall's  land,  to  an 
oak  tree  with  stones  about  it,  thence  by  Marshall's  land,  south- 
westerly, to  the  bound  at  the  bridge."  Defendant  offered  to 
show  that  Blodgett's  land  extended  only  to  the  cart  path,  and  not 
'*  to  the  oak  tree  with  stones  about  it,"  which  was  about  a  rod 
from  the  cart  path,  and  its  position  not  disputed.    The  court 
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held  the  eridenoe  inadmissible,  and  that  the  oak  tree  being  on- 
dispatedy  it  ivaa  wholly  immaterial  where  the  bounds  of  Blod- 
getf  s  land  were.    The  jury  found  for  the  plaintiff. 

Farley ^  for  the  defendant. 

E.  P.  Parker^  for  the  plaintiff. 

By  Oonrt,  Qrumsaffs,  0.  J.  The  question  in  this  ease  is»  where 
is  the  true  line  between  the  land  of  the  plaintiff  and  the  land 
of  the  defendant.  The  beginning  is  at  an  undisputed  corner, 
the  stake  and  stones  by  the  bridge;  thenoe  the  line  runs  on  the 
southerly  side  of  the  oart  path,  to  a  stake  and  stones  at  the 
comer  of  Davis'  meadow. 

The  jury  having  found  the  comer  of  Davis'  meadow  to  be  the 
point  marked  ''  Lost  comer/'  the  question  is,  how  the  line  should 
run  from  the  bridge  to  this  lost  comer.  The  line  between  these 
points  should  be  a  straight  line,  unless  there  be  something  to 
control  it  and  cause  it  to  deviate  from  a  straight  line.  Whether 
there  be  anything  to  control  it,  must  depend  on  the  construction 
of  the  words  **  running  the  southerly  side  of  the  cart  path."  The 
argument  is,  that  these  words  mean  nothing  more  than  a  line 
running  on  the  southern  side  of  the  cart  path,  in  contradis- 
tinction to  a  line  running  on  the  northern  side  of  it,  and  that  if 
the  line  so  runs,  the  description  in  the  deed  is  answered  by  pro- 
ceeding in  a  straight  line  to  Davis'  comer.  And  this,  we  think, 
is  the  trae  constraction.  We  are  not  embarrassed  by  the  use  of 
the  words  by,  upon,  on,  or  along,  the  cart  path;  words  which 
have  been  construed  to  carry  a  line  on  the  same  course,  and  fol- 
lowing the  variations  of  the  land,  stream,  or  highway  upon  or 
along  which  it  is  bounded.  But  here  the  only  condition  is  that 
the  line  shall  go  southerly  of  the  cart  path.  There  it  must  go, 
according  to  the  plain  letter  of  the  description,  and  there  is 
nothing  to  cause  it  to  swerve  from  a  direct  course,  except  the 
necessity  of  complying  with  this  condition.  The  ]  ine  is  a  straight 
one,  unless  where  it  is  necessary  to  diverge  in  order  to  go  south- 
erly of  the  cart  path.  From  the  point  of  divergence  to  ihe  ' '  lost 
comer,"  the  line  must  be  straight.  The  ruling  of  the  court  did 
not  allude  to  or  make  any  allowance  for  this  divergence  at  all, 
but  required  the  line  to  be  straight  from  one  terminus  to  the 
other.  Of  this,  however,  the  defendant  can  not  complain,  as  he 
thereby,  if  the  ruling  were  correct,  would  get  more  land  than 
upon  the  construction  we  give  the  deed,  he  is  entitled  to.  The 
small  triangular  piece  made  by  running  the  line  straight  from 
point  to  point,  near  the  bridge,  is  the  property  of  the  plaintiff. 
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as  it  is  norflierly  of  the  cart  path,  aoooiding  to  our  oonstrac- 
tion. 

The  eridenoe  ofBored  by  the  defendant  ivaa  propedj  rejected. 
The  plaintifTs  deed,  which,  it  is  to  be  inferred  from  the  case, 
was  offered  to  show  his  title  to  the  land,  anthorized  him  to  go 
south-easterly  by  Blodgett's  land,  to  Marshall's  land,  to  an  oak 
tree  with  stones  about  it.  In  order  to  get  to  Marshall's  land, 
he  was  to  go  by  Blodgett's  land*  How  far,  then,  does  the 
plaintiffs  land  extend  ?  And  where  does  it  terminate  f  Is  it  at 
the  extremity  of  Blodgett's  land,  or  is  it  the  oak  tree?  It  does 
not  follow  that  the  plaintiff's  land  was  bounded  all  the  way  by 
Blodgett's  land.  We  have  held,  that  the  line  of  a  tract  of  land 
is  a  monument:  Breck  v.  Young,  11  N.  H.  485;  Prop,  of  En- 
fiM  ▼.  Day,  Id.  620.  But  it  is  a  more  general  description  of  a 
monument  than  that  which  follows,  that  is,  the  oak  tree  with 
stones  about  it,  which  is  an  undisputed  bound,  and  up  to  which 
the  plaintiff  was  authorized  to  go.  It  follows,  then,  that  the 
evidence  as  to  the  extent  of  Blodgett's  land  was  immaterial,  be- 
cause Blodgetf  s  land  was  not  the  test  by  which  to  determine  the 
extent  of  the  plaintiffs  rights,  the  true  criterion  being  the  oak 
tree. 

Judgment  on  the  verdict. 

BommABm:  8m  Wypmt  v.  AUxtmdw,  47  Am.  Deo.  S26^  note  S27s  SMtk 
V.  Xoiv*  ^  U.  413^  Boto  416^  wImto  olhOT  WM  in  ihfa  SMta  sn  eoDMlid. 


OASES 


COURT  OF  CHANCERY 


NEW  YOBK. 


ElBBT  V.  SOHOONICAKBB. 

[8  BiABBOllB'a  OBurani,  4A.] 

MwfWtL  fBB  DnsoLunoF  of  a  Fibm  by  the  defttii  or  banknipftflsy  of  oim  or 
mora  of  iti  memben,  paitnenhip  property  will  in  equity  first  bo  applied 
to  the  payment  of  the  firm  debts,  and  the  separate  property  of  eaoh 
member  will  be  first  appUed  to  paying  his  individual  debts. 

/OSOMXNT  Crbditob  ov  A  FiBM  MAT  Lbvt  upon  the  separate  property  of 
any  member  thereof,  though  he  is  insolvent  and  nnable  to  pay  his  indi- 
vidual debte. 

Aawmmrr  sr  a  Pavivnunnr  ouui  nov  bi  Sit  Askdm  by  one  or  more  of 
its  Judgment  creditors,  when  it  inolndes  all  the  individnal  and  partnership 
property  and  is  for  the  payment  of  all  the  copartners'  firm  and  aepazata 
debts,  on  the  ground  that  it  provides  that  after  paying  a  oertain  partner- 
ship debt,  the  amignee  shall  out  of  one  of  the  partner's  Joint  or  aepazata 
portion  of  the  prooeeds  pay  his  mother  a  oertain  debt,  part  of  wUch  was 
his  septtate  debt  and  the  other  part  the  debt  of  the  firm. 

Bill  1^  Eirl^,  to  set  aside  an  aBsigninent  made  by  Sohoon- 
maker  and  Ghuaharie,  late  copartners,  of  all  their  individual  and 
partnership  property  to  pay  their  debts.  The  supposed  vice  in 
the  assignment  was  that  it  directed  the  assignee,  after  paying  a 
oertain  partnership  debt  of  five  hundred  dollars,  to  pay  out  of 
Schoonmaker's  joint  or  separate  portion  of  the  proceeds,  a  debt 
of  nine  hundred  dollars  due  his  mother,  part  of  which  was  his 
individual  debt  and  the  balance  over  vras  the  debt  of  the  firm;  and 
also  to  pay  out  of  Ghisharie's  joint  or  separate  portion  of  such 
prooeeds  six  hundred  dollars,  due  his  mother  for  his  separate 
debt.  After  the  assignment  the  complainant  had  recovered  judg- 
ineni,  on  which  execution  had  been  issued  and  returned  unsatis- 
fied.    Qasharie,  at  the  time  of  the  assignment,  had  no  indi* 

ISO 
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Tidnal  properfy,  and  the  other  partner  had  only  one  hundred 
and  filtj  dollars'  worth.  The  assigninentf  after  providing  for 
the  payment  of  the  three  debts  already  mentioned,  directed  that 
any  reddne  which  might  be  realized,  should  be  distributed 
ratably  among  the  firm  creditors.  The  debts  due  the  partners' 
reepectiTe  mothers,  was  for  moneys  advanced  as  part  of  the 
firm  capital.  Complainant's  bill  having  been  dismissed,  he  ap- 
pealed. 

c7.  0.  Linderman,  for  the  appellant. 

John  Cole,  for  the  respondent. 

Walwobth,  Chancellor.  This  bill  is  not  properly  framed  to 
set  aside  the  assignment  as  fraudulent.  For  no  fraud  is  alleged; 
unless  the  mere&ct  of  directing  the  payment  of  individual 
debts,  out  of  copartnership  property,  ratably  with  and  in  pref- 
erence to  the  debts  of  the  firm,  is  necessarily  a  fraud  upon  the 
joint  creditors,  so  as  to  render  the  whole  assignment  fraudulent. 
If  the  giving  a  preference  to  the  individual  creditors,  or  placing 
them  upon  an  equality  with  the  creditors  of  the  firm,  is  merely 
inequitable  in  reference  to  a  portion  of  the  individual  debts,  but 
is  not  fraudulent,  the  bill  should  be  filed  in  behalf  of  the  com- 
plainants and  the  other  creditors  of  the  copartnership  having  a 
common  interest  with  them.  The  only  question  for  considera- 
tion in  this  case,  therefore,  is  whether  the  case,  as  stated  in  the 
bill  of  the  complainants,  rendered  the  whole  assignment  fraud- 
ulent and  void,  so  as  to  authorize  them  to  file  a  creditor's  bill 
for  their  own  benefit,  and  to  set  aside  the  assignment  as  void. 

Where  a  partnership  is  dissolved  by  the  death  of  one  of  the 
oopartners,  or  where  one  or  both  of  the  copartners  become 
banlnmpt,  or  they  are  discharged  under  the  insolvent  acts,  so 
that  their  property  is  placed  in  the  hands  of  the  assignees  ap- 
pointed l^  law  to  make  distribution  thereof,  it  is  administered 
in  courts  of  equity,  by  applying  the  copartnership  funds,  in 'the 
first  place,  to  the  payment  of  the  debts  of  the  firm;  and  the  in- 
dividual funds  of  the  several  copartners  to  pay  their  individual 
debts  respectively,  before  paying  joint  debts  out  of  the  same: 
WOder  v.  Keeier,  8  Paige,  167  [23  Am.  Dec.  781];  HaU  v.  EdU, 
2  McCord's  Gh.  802.  But  where  the  copartners  are  administer- 
ing their  own  funds,  the  copartnership  creditors  have  no  lien 
upon  the  joint  funds;  nor  have  the  individual  creditors  any  lien 
or  priority  of  claim  upon  the  separate  property  of  their  debtors. 
The  copartners,  however,  have  certain  equitable  rights  between 
themselves,  arising  out  of  the  copartnership,  by  which  either 
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can  oompel  fhe  other  to  have  all  the  effects  of  the  firm  applied, 
in  the  first  place,  to  the  payment  of  the  debts  due  from  them  as 
copartners.  And  this,  as  is  said  in  the  books,  gives  the  joint 
creditors  a  qua»i  equitable  lien  upon  the  property  of  the  firm,  to 
be  worked  out  through  the  medium  of  the  equiiy  of  the  co- 
partners as  between  themselTes,  and  with  their  assent;  or,  at 
leasfc,  with  the  assent  of  one  of  them:  Stoiy  on  Part.,  sees.  97, 
826,  860.  I  do  not  understand  this  rule  to  go  so  far  as  to  de- 
prive the  partners  themselves  of  the  power,  while  they  have  the 
legal  control  of  their  properly,  of  distributing  it  among  all  their 
creditors  in  such  manner  as  they  see  fit;  provided  no  actual  in- 
justice is  done  to  any  of  such  creditors.  The  copartnership 
creditors  have  an  unquestionable  right,  upon  a  judgment  re- 
covered against  all  the  members  of  a  firm,  for  a  partnership 
debt,  to  levy  upon  the  individual  property  of  any  one  of  the 
judgment  debtors,  as  well  as  upon  the  partnership  effects;  al- 
though such  debtor  should  be  insolvent,  and  not  have  the  means 
to  discharge  his  separate  debts:  McCuUbh  v.  Dashiell,  1  Har.  &  O. 
96  [18  Am.  Dec.  271];  AUen  v.  Wells,  22  Pick.  450  [88  Am.  Dec. 
757].  It  is  only  where  neither  the  joint  nor  the  separate  creditors 
can  reach  the  property  of  their  debtors,  so  as  to  obtain  satis- 
&ction  by  execution  at  law,  that  the  equitable  principle  is  applied 
of  paying  joint  creditors  out  of  the  partnership  property,  and 
individual  creditors  out  of  the  separate  property  of  their  debt- 
ors, where  there  is  not  enough  to  pay  botli. 

Again;  the  copartners  may  assign  their  individual  property  as 
well  as  their  partnership  property  to  pay  the  joint  debts  of  the 
firm;  thereby  giving  the  creditors  of  the  firm  a  preference  in 
payment  out  of  the  separate  estate  of  the  assignors,  over  the 
separate  creditors.  And  I  can  see  no  good  reason  why  each  co- 
partner, with  the  assent  of  the  others,  should  not  have  the  cor- 
responding right  to  give  his  individual  creditors  a  preference  in 
payment  out  of  the  share  of  the  effects  of  the  firm  which,  as  be- 
tween him  and  his  copartners,  and  without  reference  to  the  debts 
for  which  they  are  all  jointly  liable,  is  legally  his  own  property. 
The  copartners  certainly  have  the  right  to  dissolve  the  partner- 
ship and  divide  the  property  of  the  firm  between  them,  provided 
there  is  no  intention  of  delaying  or  hindering  their  creditors  in  the 
collection  of  debts;  thereby  leaving  their  joint,  as  well  as  their 
separate  creditors,  to  compete  for  a  preference  in  payment. 
And  if  they  may  do  this,  they  may  make  an  assignment  of  their 
respective  interests  in  the  property  to  trustees,  giving  a  prefer- 
ence in  payment  to  the  individual  creditors  of  each  copartner  out 
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of  Ilia  share  of  the  partnership  funds.  That^  as  I  understand  it, 
is  what  has  been  done  in  this  case.  Gasharie  had  borrowed  of 
his  mother  six  hundred  dollars,  which  he  had  put  into  the  firm 
as  capital,  and  Schoonmaker  had  borrowed  of  his  mother  five 
hundred  and  fifty  dollars,  which  he  had  put  in  also,  as  ct^pital. 
And  all  that  the  bill  shows  is  that  both  assigned  all  their  indi- 
vidual property  and  all  the  property  of  the  firm,  for  the  pay- 
ment of  their  debts;  giving  a  preference  in  payment  to  the  cred- 
itors of  the  firm  over  their  separate  creditors,  except  as  to  these 
two  individual  debts.  These  debts  were  not  directed  to  be  paid 
out  of  the  effects  of  the  partnership  generally,  but  the  separate 
debt  of  each  copartner  was  directed  to  be  paid  out  of  his  portion 
of  the  proceeds  of  the  joint  property  and  of  his  separate  property. 
What  the  share  of  each  in  the  joint  property  was,  does  not  ap- 
pear. But  probably  each  was  entitled  to  one  half,  as  the 
amount  of  money  loaned  to  each  to  put  in  as  capital  was  about 
the  same.  Upon  this  state  of  the  case,  and  in  the  absence  of 
anything  to  show  that  there  was  an  intention  of  defrauding  the 
complainants,  or  any  others  of  the  creditors  of  the  firm,  the  vice- 
chancellor  was  right  in  not  setting  aside  the  assignment  as  illegal 
and  void. 

The  case  would  have  been  entirely  different  if  copartners,  wha 
were  insolyent,  and  unable  to  pay  the  debts  of  the  firm,  either 
out  of  their  copartnership  effects  or  of  their  individual  property, 
bad  made  an  assignment  of  the  property  of  both  to  pay  the  in- 
dividual debt  of  one  of  the  copartners  only.  For  an  insolvent 
copartner  who  was  unable  to  payJlie  debts  which  the  firm  owed, 
would  be  guilty  of  a  fraud  upon  the  joint  creditors  if  he  author-* 
ized  his  share  of  the  property  of  the  firm  to  be  applied  to  tho 
payment  of  a  debt  for  which  neither  he  nor  his  property  was 
liable,  at  law  or  in  equity.  Here,  however,  it  is  not  even  al- 
leged in  the  bill  that  the  assignors  were  insolvent  at  the  time  of 
the  assignment;  though,  I  believe  it  appears  by  the  answer,  that 
the  proceeds  of  the  whole  assigned  property  proved  to  be  insuf- 
ficient to  pay  all  their  debts. 

The  decree  dismisBing  the  bill  of  the  complainants  is  therefore 
not  erroneous;  and  it  must  be  affirmed  with  costs.  And  the  in- 
junction, which  was  retained  until  the  decision  of  the  appeal^ 
must  be  dissolved. 


Kssncnvx  Biohts  or  Joint  asd  Sefabatk  Cbeditobs  of  paitnere,  and 
lieDB  of  ooparinen  to  seciire  payment  of  firm  debts:  See  Smith  v.  Edwarda^ 
46  Am.  Bee.  71;  Ladd  v.  Orinoold, Id.  443;  BardweUy,  Perry,  47 Id.  687,  and 
cited  in  the  notes  thereto.     The  principal  case  is  cited  to  the  following 
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pointi  oonueoted  with  this  sabjeot:  The  equitable  role  b  that  partnership 
property  ia  to  be  fizat  applied  to  firm  debta,  and  aeparate  property  to  separate 
debts  of  the  partners:  Ratuom  y.  Van  Deveuter^  41  Barb.  313;  8eoU  ▼.  ChUk- 
rie^  10  Bosw.  425.  The  intereat  of  each  partner  in  the  asaeta  of  the  firm  ia 
aabject  to  a  lien  in  favor  of  the  other  partners,  for  payments  of  debts  be- 
yond their  share,  and  is  applicable  to  the  payment  of  debts  not  paid  before 
division:  Davis  ▼.  Orove^  2  Bob.  130.  Bnt  this  is  the  lien  of  the  partners,  and 
not  of  the  creditors:  Sage  v.  ChoOar,  21  Barb.  599;  SeoU  v.  Gatkrie,  lOBoaw. 
425.  The  creditors'  rights  are  subordinate  to  the  power  of  the  partners  to 
make  a  batia^de  disposition  of  the  property  until  it  is  subjected  to  creditors' 
liens:  Udd  ▼.  ffwU,  24  How.  Pr.  464;  S.  C,  sub  wm.  Field  v.  Chapman,  15 
Abb.  Pr.  443.  Where  the  partners  are  administering  their  own  funds,  the 
creditors  have  no  lien:  Smith  ▼.  Howard,  20  How.  Pr.  124;  0*NeU  v.  Salman^ 
25  Id.  252.  One  partner,  on  a  voluntary  dissolution,  may  agree  that  his  oo- 
partner  ahall  take  the  property,  and  the  latter  will  hold  it  free  of  any  lien 
though  he  has  agreed  to  pay  debts,  and  the  retiring  partner  if  compelled  to 
pay  must  look  to  his  copartner'a  personal  security:  Sage  v.  ChoHar,  21  Bsrbu 
599.  Partnerahip  creditors  can  not  come  into  equity  to  compel  a  marshaling 
of  partnership  assets  and  their  application  to  the  payment  of  the  firm  debti 
ratably  or  otherwise:  lUld  v.  Chaptnan,  13  Abb.  325;  S.  C,  eubnom.  Fidd  v, 
HuiUf  22  How.  Pr.  332.  It  is  only  where  neither  joint  nor  separate  creditoti 
can  reach  the  property  of  their  debtors  by  legal  execution,  and  there  is  nol 
enough  for  all,  that  the  equitable  rule  of  preferences  is  applied:  Cfreemoood  ▼• 
Brodkead,  8  Barb.  695.  An  assignment  of  joint  and  separate  property  of  the 
partners  to  pay  the  joint  debta  ia  not  on  that  account  void :  Van  Bouum  ▼• 
Walher,  11  Id.  237,  240.  Bnt  an  assignment  by  an  insolvent  firm  providing 
for  payment  of  individual  debts  of  one  of  the  partners  is  fraudulent  and  void 
as  i^gainst  the  firm  creditors:  Wilaon  v.  Eoberteon,  19  How.  Pr.  355;  S.  0.,  21 
K.  T.  592;  SchieU  v.  Healy,  61  How.  Pr.  73;  Uvribert  v.  Dean,  2  Keyea»  102; 
BMy.Phiilipe, 2 jyaXy, ^ilnre Cook a$idOlea8on,3BiaB,  125.  Insomecases, 
however,  it  ia  laid  down  that  such  an  assignment  is  void  only  as  to  the  pcef- 
ecenoec  Stewart  v.  Slater,  6  Dner,  96;  Niehdaon  v.  Xeoeitt,  4  Saadl  2S2;  804f 
8.  C,  ON.  T.  Leg.  Obs.  105, 131. 


Childs  v.  Glabx. 

(8  Babboub's  CbaXObbt.  82.J 

JkmaasvE  ov  Lbbbob  mat  in  ms  owv  Nams  Maintaut  ak  Aotioh  agaiml 
the  leasee  for  rents  which  accrue  during  the  period  embraced  in  the  aa- 
aignment. 

AflsiaKSB  ov  LiBSBB  OF  Lands  ia  subject  to  an  action  by  the  lessor  or  his 
assignee  for  rents  aocming  during  the  period  embraced  in  the  assignmenl 

BioHTB  OF  Lbsbob  AND  Lbssbb  DO  KOT  Mebob  upon  a  conveyance  by  the  for* 
mer  to  the  latter,  if  the  former  has  already  assigned  the  rents  for  a 
specified  term,  and  the  rights  of  his  assignee  are  reserved  in  the  convqr- 
ance. 

PuBOHASKBs  OF  Landb  ABB  Bbxmed  TO  HAYB  NoTiOBof  fsots  appearing  in  a 
deed  through  which  they  deraign  title.  Hence  if  tfaey  acquire  title  undef 
a  deed  which  shows  that  the  premises  have  been  leased,  and  the  rents  as* 
signed  to  a  specified  person  for  a  certain  period,  they  hold  snob  premiMi 
imdsr  an  obligation  to  pay  such  rents  to  such  person. 
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DmroKmov  bwwi—  as  AanoinaMT  and  av  UnwtMnHAHcnr  Ib  thist 
The  lomMr  mnik  be  lor  the  whole  term,  though  it  mfty  be  for  •  pert  only 
of  the  premiees,  while  the  laUer,  whether  for  part  or  for  all  of  the  prem- 
]8ea»  nmat  be  for  le»  than  the  whole  term. 

Aadohsb  09  Lbabb  mat  Exoint&AtK  Htmkrtj'  vbom  Fubthxr  LiABiurr  hf 
airigttiiig  to  another,  thoogh  the  IMtt  be  a  beggar,  provided  the  powie 
BOB  be  relmqniahed  and  the  awrigniiwiiit  not  oolorable  merely, 

IfflmoAOKi  OF  A  LjnflBK  ia  not  liable  for  rent,  nnleea  he  has  taken  poweerion. 

Bill  is  Mm/nrASiouB  when  against  aev^ral  pereons  for  rent,  and  some  ol 
them  have  no  interest  in  the  rents  for  whidi  others  are  answerable. 

Bill  bj  Ohilds  to  recover  rents  of  certain  lands  which  on  No* 
irmDber  1, 1831,  were  held  by  Oshea  Wilder  and  wife  astmsiees* 
On  that  day  they  leased  to  E.  Griffin  for  twenty  years  from 
April  1, 1832y  at  two  hundred  and  fifty  dollars  per  year,  payable 
semi-annaally.  In  1888  the  lessors  assigned  to  the  com- 
plainant, Childs,  the  rents  to  accrue  and  all  their  benefits  under 
the  lease  for  seven  years  from  and  after  April  1, 1838.  In  1836, 
Wilder  and  wife  conveyed  the  premises  to  Campbell,  reserving 
however  the  interest  of  Griffin  and  the  interest  of  complainant, 
Childs.  Campbell  acquired  the  interest  of  Ghriffin,  but  whether 
before  or  after  this  conveyance  does  not  appear.  By  sundiy 
conveyances  under  Campbell,  other  parties  became  interested  in 
the  property  as  tenants  in  common  with  him  on  November  1, 
1846,  to  wit,  J.  Cleveland,  one  fourth;  E.  Meade,  one  foiuiih;  and 
W.  Couch,  one  fourth.     Cleveland  mortgaged  to  Couch,  May 

1,  1837,  and  sasanteen  days  later  Campbell  conveyed  his  re* 
maining  one  fourth  to  Cleveland.  In  November,  1838,  Couch 
oonveyed  his  fourth  to  Campbell  and  received  a  mortgage  of  the 
flame  from  the  latter.  In  June,  1839,  Campbell,  Cleveland,  and 
Meade  conveyed  to  defendant  Clark.  At  that  time  the  rent  fall- 
ing due  in  November,  1838,  and  April,  1839,  was  unpaid.  It  hav- 
ing remained  unpaid,  and  default  having  also  been  made  in  the 
payment  of  the  rent  due  in  November,  1839,  this  bill  was  after- 
wards filed  against  Clark  and  Couch  to  recover  such  rents. 
Griffin  and  Campbell  had  both  become  insolvent,  and  the  latter 
had  been  discharged  under  the  bankrupt  act.  The  assignment  by 
Wilder  and  wife  to  complainant  had  been  lost.  To  a  bill  showing 
the  foregoing  facts,  defendants  demurred:  1.  For  want  of  equity; 

2.  For  multifariousness;  3.  Because  neither  Meade»  Cleveland, 
Campbell,  nor  the  latter's  assignee  was  mads  a  party.  Demur- 
ler  overruled.    Defendants  appealed. 

2>.  Coity,  for  the  appellants. 

F.  M.  Hdiffht,  for  the  respondent. 
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WiLWOBKHy  Ohanoellor.  At  the  tune  of  the  convejanoe  of  the 
premiaee,  from  the  lessors,  to  Campbell^  in  July,  1836,  the  com- 
plainant was  not  only  the  assignee  of  the  rent  for  seven  yearn 
from  the  first  of  April,  1888,  but  of  all  the  right  and  claim  of 
the  lessors  to  any  benefit  under  the  lease  for  the  same  period  of 
time.  It  was  therefore  an  assignment  of  an  interest  in  the  land 
itself  as  well  as  in  the  rent,  so  far  as  an  interest  in  the  land  was 
necessaiy  to  give  the  assignee  all  the  rights  of  the  original  lessors 
for  the  recoveiy  of  the  rent,  either  by  action  or  distress.  And 
it  is  settled,  both  in  this  state  and  in  England,  that  an  assignment 
creates  such  a  privity  of  estate  between  the  assignee  and  the 
lessee  that  the  former  may  maintain  a  suit  in  his  own  name  for 
the  rent  which  accrues  and  becomes  payable  while  such  priviiy 
of  estate  exists:  Ard^y.  Waikvns,  Oro.  Bliz.  637,  651;  Go.  Lit. 
215,  a;  AUen  v.  Bryan,  5  Bam.  &  Cress.  512;  Demarest  v.  WUlard^ 
8  Cow.  206;  lAJtOewood  v.  Jackson,  Id.  211;  WUlard  v.  lUlman, 
2  Hill  (N.  Y.),  274.  And  the  complainant,  previous  to  the  deed 
of  July,  1836,  would  have  had  the  same  right  to  bring  an  action, 
in  his  own  name,  against  Campbell  as  the  assignee  of  Griffin 
the  lessee,  for  the  rent  which  became  payable  on  the  first  of 
April,  1836,  after  Campbell  became  such  assignee:  Newcomb  v. 
Harvey,  Carth.  161;  Addison's  Law  of  Cont.  300;  Oilb.  on  Bents, 
174. 

Nor  was  that  part  of  the  term  out  of  which  the  complainant's 
rent  and  interest  in  the  land,  imder  the  lease  and  the  assignment 
for  the  security  and  recovery  of  that  rent,  merged  in  the  fee  of  the 
land  which  was  conveyed  to  Campbell  by  the  deed  of  the  original 
lessors.  For  the  grantee  in  that  deed  had  actual  notice  of  the 
assignment  to  the  complainant;  which  of  itself  would  have  been 
sufficient,  in  equity,  to  prevent  a  merger  of  the  term  during  the 
seven  years.  But,  in  addition  to  this,  the  right  of  the  com- 
plainant, as  assignee  for  the  seven  years,  was  expressly  excepted 
and  reserved  in  the  deed  from  the  lessors  to  Campbell.  The 
rights  of  landlord  and  tenant  did  not  unite  in  the  same  person, 
therefore,  during  the  residue  of  the  seven  years  which  was  then 
unexpired;  so  that  there  was  no  merger  even  at  law.  And  the 
right  of  the  complainant  to  institute  an  action  at  law  against 
Campbell,  as  the  assignee  of  Ghriffin  the  lessee,  continued  the 
same  as  it  was  before  the  deed  of  July,  1886,  while  Campbell 
continued  to  possess  and  enjoy  the  term  under  the  previom 
assignment  from  Griffin. 

The  rights  of  the  complainant,  as  the  assignee  of  the  interest 
of  the  original  lessors  in  the  rent  of  the  premises  for  the  sevea 
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yean,  appearing  upon  ihe  face  of  the  deed  to  Oampbetl,  under 
and  throngh  which  Oleveland,  Meade^  Couch,  and  Clark  de- 
rived their  title  to  the  premises^  as  assigneeB  of  the  rent  and 
xeversion  after  the  seven  years,  snoh  deed  was  constructive  no- 
tice to  them  of  the  right  of  the  complainant;  although  his  as- 
signment had  not  been  recorded.  They  therefore  took  their 
several  interests  in  the  premises  as  assignees,  in  law,  of  the  les- 
see, during  the  continuance  of  the  seven  years,  and  subject  to 
the  right  of  the  complainant,  as  assignee  of  the  rent;  in  the 
same  manner  as  Campbell  held  the  same  previous  to  his  convey- 
ances respectively.  They  then  took  those  interests  subject  to 
the  payment  of  the  rent,  or  of  their  respective  portions  thereof, 
which  accrued  or  became  payable  during  the  times  they  held 
and  enjoyed  the  premises  as  such  assignees.  And  as  the  con- 
veyance to  each  was  for  the  whole  term,  in  a  part  of  the  prem- 
ises, the  right  of  action  against  them  as  assignees  existed,  as  to 
a  portion  of  the  rent  at  least,  although  some  of  them  were  only 
assignees  of  undivided  interests  in  the  premises.  For  the  priv- 
ity of  estate  exists  between  the  landlord  and  the  assignee  of  the 
lessee,  pro  tarUo,  where  the  lessee  only  assigns  a  part  of  the 
premises,  if  the  assignment  is  of  his  whole  interest  and  estate 
in  that  part;  the  distinction  between  an  assignment  and  an  un- 
der tenancy,  depending  solely  upon  the  quantity  of  iatcrost 
which  passes  by  the  assignment,  and  not  upon  the  extent  of  the 
premises  transferred  thereby:  Finl.  Land,  and  Ten.  294;  Conan 
V.  Semise,  W.  Jones,  245;  Stevenson  v.  Lambard,  2  East,  580; 
Broom  v.  Sore,  Cro.  Eliz.  633.  Whether  a  joint  action  should 
be  brought  against  all  who  were  chargeable  as  tenants  in  com- 
mon for  the  rent  which  accrued  while  they  were  assignees  of 
undivided  interests  in  the  premises,  it  is  not  necessary  to  decide 
at  this  time.  In  Merceron  v.  Dowwn,  5  Bam.  k  Cress.  479,  in 
an  action  against  an  assignee  of  the  lessee,  for  a  breach  of  a 
covenant  to  repair,  the  court  of  king's  bench  held  that  the  de- 
fendant could  not  plead  in  bar  of  the  action  that  he  was  only 
assignee  of  an  undivided  interest  in  the  premises.  But  then 
were  doubts  expressed  by  the  judges  as  to  the  right  of  the 
plaintiff  to  sue  one  assignee  of  an  undivided  portion  of  the 
premises  alone,  and  to  charge  him  separately  for  the  whole  re- 
pairs. And  they  appear  to  have  been  of  opinion  that  the  de- 
fendant might  have  pleaded  in  abatement  that  he  was  only  a 
tenant  in  common  with  others,  as  an  assignee  of  an  undivided 
interest  in  the  premises.  In  the  subsequent  case  of  Curlis  v. 
SpiUy,  1  Hodges,  153,  in  the  court  of  common  pleas  in  Eng« 
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land,  ihetatagn!^  of  ihe  entiie  interest  of  tbe  leMee  in  a  separate 
parcel  of  the  demised  premises,  was  sued  iii  an  action  of  debt 
for  the  whole  rent  reserved  in  the  lease.  And  Chief  Justice 
Tindal  said  it  was  a  veiy  nice  and  difficult  question,  not  settled 
bj  any  decision  to  be  found  in  the  books,  whether  there  existed  a 
priyiiy  of  estate  as  to  the  whole  land  embraced  in  the  lease,  by 
an  assignment  of  part  only,  so  as  to  authorize  the  landlord  to 
charge  the  assignee  of  that  part,  in  an  action  of  debt,  with  the 
rent  of  the  whole  land  embraced  in  the  original  lease.  That 
case,  however,  was  disposed  of  upon  a  question  of  variance  in 
the  pleadings;  so  that  the  question  as  to  the  liability  of  the  as- 
signee for  the  whole  rent,  either  in  that  form  of  action  or  in  an 
iM^tion  of  covenant  upon  the  lease,  was  not  disposed  of  by  the 
court. 

It  is  perfectly  well  settled,  however,  that  the  assignee  of  a 
lease  is  only  liable  as  such  assignee  for  the  rent  which  accrued 
or  became  payable,  or  for  other  covenants  broken,  while  he  was 
such  assignee;  and  that  he  may  discharge  himself  from  all  fur- 
ther liability  by  assigning  his  interest  in  the  premises  to  a  stran- 
ger, even  if  the  assignee  is  a  beggar;  provided  he  actually  relin- 
quishes the  possession  of  the  premises  and  all  interest  therein; 
so  that  the  assignment  is  not  merely  colorable  or  fraudulent. 
For  as  there  is  no  priviiy  of  contract  between  the  lessor  and  the 
assignee  of  the  lease,  the  latter  is  personally  liable  only  in  re- 
spect to  his  priviiy  of  estate  in  the  land,  or  in  respect  to  cove- 
nants running  with  the  land,  for  the  rent  which  accrued  and 
became  payable  after  such  privity  of  estate  commenced,  and  be- 
fore it  terminated;  that  is,  while  he  enjoyed,  or  had  the  right  to 
enjoy,  the  premises,  or  some  part  thereof,  as  an  assignee  of  the 
lease:  Armstrong  v.  Wheeler,  9  Cow.  88;  Ibveyy.  PUoher,  Carth. 
177;  Leheujx  v.  Ncuh,  2  Stra.  1221;  TayUrr  v.  Shum,  1  Bos.  &  Pul. 
21.  It  is  also  the  settled  law  of  this  state  that  a  mere  mortgagee 
of  a  term,  who  has  not  entered  under  his  mortgage,  is  not  per- 
sonally liable  as  an  assignee  of  the  interest  of  the  lessee  in  the 
premises:  Astor  v.  MUer,  2  Paige,  68;  S.  C.  on  appeal,  sufr 
nom,  Aslor  v.  Hoyt^  5  Wend.  603. 

It  is  evident,  therefore,  that  the  defendant  Clark  is  not  person- 
ally liable  for  any  rent  which  accrued  and  became  payable  pre- 
vious to  the  conveyance  to  him,  in  June,  1839.  kxA  Couch  is 
not  liable,  as  assignee,  for  any  rent  which  accrued  and  became  pay- 
able after  his  conveyance  to  Campbell,  in  November,  1838.  Clark, 
however,  is  personally  liable  to  the  complainant,  either  at  law  or 
in  equity,  as  the  assignee  of  the  whole  interest  of  the  lessee,  for 
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all  of  the  half  year^B  aire«n  of  rent  whioh  beoame  doe  and  pay- 
able in  November)  1889;  whioh  was  the  only  rent  that  beoame 
payable  sabaeqnent  to  the  time  when  he  became  assignee.  And 
Oonch  is  liable  to  the  complainant  for  a  part  at  least  of  the  two 
payments  vhich  became  due  on  the  first  of  April  and  on  the 
first  of  No^mber,  1889,  while  he  was  the  assignee  or  owner  of 
one  foD^th  of  the  premises.  Cleyeland  and  Meade  are  also 
liable  for  a  portion,  at  least,  of  the  three  semi-annual  payments 
which  beoame  due  preyious  to  their  conyeyanoe  to  Clark.  And 
I  think  the  complainant  had  a  perfect  remedy  at  law  for  the  re- 
eoyexy  of  the  sereral  amounts  for  which  the  defendants  in  this 
suit,  and  Cleveland  and  Meade,  were  thus  liable,  if  he  could 
have  prry^ed  the  execution  of  the  last  assignment. 

But  evdn  if  the  remedy  at  law  was  so  doubtful  or  difficult  as  to 
auioori^e  the  complainant  to  come  into  this  court  for  relief,  the 
obj^  jtion  that  this  bill  is  multi&rious  is  well  taken.  For  Clark 
has  no  interest  in,  or  connection  with  the  part  of  the  rent  for 
which  Couch  is  liable.  Nor  has  the  latter  any  interest  in,  or  con- 
uection  with,  the  rent  which  accrued  and  became  payable  after 
the  conveyances  of  the  premises  to  Clark.  The  vice-chancellor 
nppeaxn  to  suppose  the  complainant  has  an  equitable  lien  upon 
the  land  in  the  hands  of  Clark,  for  the  whole  rent  which  is  un- 
paid. If  that  vras  so.  Couch,  as  the  mortgagee  of  two  undivided 
fourth  parts  of  the  premises  upon  vrhich  that  lien  existed,  would 
be  a  proper  parly  to  a  bill  to  subject  the  land,  or  the  future  in- 
come thereof,  to  the  payment  of  the  rent.  It  must  be  recol- 
lected, however,  that  the  whole  of  the  term  of  seven  years,  out  of 
and  during  the  continuance  of  which  the  complainant's  rent  was 
to  arise,  had  expired  several  years  before  the  filing  of  the  bill  in 
this  cause.  The  only  interest  which  either  of  these  defendants 
had  in  the  premises,  at  that  time,  was,  in  the  freehold  estate, 
which  had  been  acquired  from  the  original  lessor,  under  the  deed 
of  July,  1886.  And  the  residue  of  the  term  originally  granted 
to  Griffin,  in  which  the  complainant  never  had  any  interest  under 
the  assignment  from  the  lessors,  was  actually  merged,  both  at  law 
and  in  equity,  in  the  absolute  fee,  which  i^ter  the  expiration  of 
the  seven  years  was  vested  in  the  same  persons  and  in  the  same 
rights. 

The  order  appealed  from  miU3t,  therefore,  be  reversed  without 
ooels  to  either  parly.  And  the  demurrers  must  be  allowed  and 
the  bill  dismissed  with  costs;  but  without  prejudice  to  the  rights 
of  the  complainant  at  law,  or  to  proceed  by  several  suits  in 
equity  if  it  shall  be  deemed  proper  to  institute  such  suits.    As 
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the  defendants  both  appealed  hy  the  same  solicitor,  and  thea 
demuirers  to  the  bill  are  the  same  in  substance,  only  one  bill  of 
costs  is  to  be  allowed. 

AasioirMDiT  or  Rbtt.— Covenante  for  the  paymeDt  of  rent  pass  to  an  aa- 
rignee  of  the  rent  without  the  aidof  any  reyerdon  in  the  attignee:  Tyler  ▼.  ffei* 
dnm^  46  Barb.  462.  And  the  assignee  haa  anch  an  intereat  in  the  land  aa  ia 
neoeaaary  to  give  him  all  the  remediea  of  the  laaaor  against  the  lessee:  Ten 
Effck  ▼.  Cfraig,  02  N.  T.  425.  He  may  maintain  an  action  for  the  rent  ao- 
sniing  after  the  assignment  because  the  privity  of  contract  is  transferred: 
Hma  V.  Thompmm,  2  Allen,  d42;  Van  Beneadaer  v.  JETays,  19  K.  T.  99;  all 
citing  the  principal  case. 

Absionsb  or  Lxaaix,  LiABiUTTor,  roBBBNT:  See  Van  Renseelaer  v.  Brad- 
ley,  45  Am.  Dec.  451,  and  note.  Such  assignee  is  liable  only  for  rents  ac- 
cruing or  coTenanta  broken  while  he  is  aasignee;  Wright  t.  KeHey,  4  Lans.  60; 
Vtm  Sehmck  v.  Third  AvenueR.  R.  Oo.,  8  Abb.  Pr.  381;  S.  C,  80  Barb.  180. 
He  may  discharge  himself  from  further  liability  by  assigning  to  a  stranger; 
but  where  the  agent  of  an  association  takes  a  lease,  and  after  the  association 
becomes  incorporated  assigns  to  the  corporation,  it  covenanting  to  do  and  per* 
form  all  thinga  which  the  association  was  bound  to  do,  such  corporation  is 
liable  directly  on  the  covenanta  in  the  leaae  for  the  rent  of  the  whole  term: 
Van  Sehaick  v.  Third  Avenue  R.  R.  Co.,  8  Abb.  Pr.  881;  S.  C,  30  Barb.  189. 
See  11  Abb.  Pr.  373.  An  assignee  for  the  benefit  of  creditors  of  an  insolvent 
lessee  entering  with  the  intent  to  occupy  aa  assignee  by  virtue  of  the  assign- 
ment, and  so  occupying,  has  no  ground  of  complaint  in  being  ordered  to  pay 
that  quarter's  rent  out  of  moneys  in  his  hands  realized  out  of  the  assigned 
estate,  instead  of  out  of  his  own  funds:  Lewie  v.  ButTf  8  Bosw.  145.  In 
all  these,  OhUda  v.  Clairk  is  cited  as  authority. 

Mbboeb  or  Estates  in  Bsaltt:  See  the  note  to  Speed* s  Eo^re  ▼.  Haam^ 
15  Am.  Doc.  83.  See  also  Pratt  v.  Bank  of  Bennington^  33  Id.  201,  and 
citations  in  note. 

NoTiGS  BT  Beoitals  ob  BErsBBNGES  IN  Dbeds:  See  Burhart  v.  Bucher, 
4  Am.  Dec.  457;  Qraffy.  Caetleman,  16  Id.  741;  Reeder  v.  Barr,  22  Id.  762; 
Honors  v.  Bakewell^  43  Id.  147.  That  such  references  and  recitals  are  con- 
atructive  notice  to  the  holder  of  the  deed,  of  the  facta  or  eqnitiea  alluded  to^ 
is  held,  citing  the  principal  case,  in  Acer  v.  Westcott,  46  K.  Y.  392;  Camp- 
heU  V.  Vedder,  1  Abb.  App.  Dec.  301;  S.  C,  3  Keyes,  178. 

MuLTiTABiousNESS,  BiLL  IS  Bad  FOB,  Whbn,  AND  Whbn  Kot:  See  Fel- 
lowe  V.  FeUotoa,  15  Am.  Dec.  412  and  note.  See  also  Vann  v.  Hargett,  32  LL 
680;  Johnson  y.  Braum^  37  Id.  566;  Comstoek  v.  Rayford,  40  Id.  102;  WhUtO' 
mare  v.  (7oateri  41  Id.  740;  Murray  v.  ffay,  43  Id.  773  and  notsa 


Nelson  v.  McGiffebt. 

[8  Babboub's  OaAMcaBT,  158.] 
Tbb  Fact  that  Two  of  thb  Scbscbibino  Witnesses  to  a  Will  do  not 
awaar  to  all  the  formalities  required  by  law,  will  not  invalidate  the  will, 
where  the  other  subscribing  witness  testifies  positively  to  those  formal- 
ities, and  the  certificate  of  attestation,  signed  by  all  of  the  witnesses, 
alfirms  the  existence  of  all  the  facts  requisite  to  a  valid  wilL 
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Ho  FABnoiTLAB  PoRM  ow  W0KD6  NiXD  BS  UsBD  BT  A  TmATOB  in  re- 
questing witneflsoi  to  attest  hia  wilL 

DmoASATiov  OF  TsBTATOR,  Made  Sxtxbal  Yiabs  atob  BxBCurnro  a 
win,  that  he  had  been  inflnenced  to  make  it,  and  had  not  done  Jnstioe  to 
his  giandchildien,  is  not  saffident  to  wazraat  a  ooort  in  refusing  probate 
of  thewUL 

BuBsaQXTExtr  Wn^  doks  hot  RKyoxs  a  Foxmeb  One,  unless  it  contains  a 
danse  of  reTocation,  or  is  wholly  inconsistent  with  snoh  former  wflL  If 
partly  inconsistent,  it  is  a  reTOcation  pro  tanto  only. 

BzBOOTZOir  OF  A  SiTBSFQUxiiT  WiLL  having  been  proved,  bnt  not  its  con- 
tents, the  former  will  is  not  deemed  revoked. 

Afpbal  from  a  decree  establishing  an  instrument  made  in 
July,  1882,  as  the  last  will  of  James  Nelson.  The  will  was  in 
dne  form,  was  properly  attested  by  three  witnesses,  whose  cer- 
tificate of  attestation  disclosed  all  essential  facts.  One  of  them 
testified  positively  to  all  the  requisite  formalities.  The  other 
two  were,  on  cross-examination,  somewhat  uncertain  whether 
the  decedent  or  McGiffert  asked  them  to  attest  the  will,  but 
thought  it  was  McGiffert.  Testator  was  present,  and  there 
seemed  to  be  a  perfect  understanding  about  the  execution  of  the 
will.  The  persons  opposing  the  will,  then  proved  the  execution 
of  a  later  will  in  1837,  but  could  not  prove  any  part  of  its  con- 
tents.    Contestants  appealed. 

H.  Ketchum,  for  the  appellants. 
E.  Hogtboom^  for  the  respondent. 

'Walwobth,  Ohancellor.  The  execution  of  the  will  of  July, 
1832,  was  sulBciently  proved,  to  entitle  it  to  be  recorded  as  a  valid 
will  of  real  and  personal  estate.  It  is  true  that  subscribing 
witnesses,  after  the  lapse  of  eight  years,  did  not  all  recollect 
whether  they  attested  the  execution  of  the  will  at  the  request  of 
the  testator,  or  at  the  request  of  McGiffert,  the  son-in-law,  who 
was  present  at  the  same  time.  And  one  of  them  had  a  vague 
impression  that  it  was  McG^ert  that  requested  them  to  sub- 
scribe the  will  as  witnesses.  One  of  the  attesting  witnesses, 
however,  swore  positively  that  they  all  attested  the  execution 
of  the  will  at  the  request  of  the  testator,  and  in  his  presence. 
And  there  was  nothing  drawn  from  that  vdtness,  on  his  cross- 
examination,  to  induce  a  belief  that  he  entertained  any  doubt 
as  to  the  facts  which  he  swore  to,  on  his  direct  examination. 
And  where  one  of  the  subscribing  witnesses  to  a  will  swears 
that  all  the  formalities  required  by  the  statute  were  complied 
with,  the  will  may  be  admitted  to  probate,  notwithstanding  the 
other  subscribing  witnesses  may  not  be  able  to  recollect  the 
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iMt:  Jmnncey  t.  Thome,  i  Barb.  Gh.  il  [46  Am.  Dao.  424]. 
Again:  the  attestation  clanBe  stated  that  the  will  was  signed, 
sealed,  and  published  bj  the  testator  as  his  last  will  and  testa- 
ment, in  the  presenoe  of  the  attesting  witnesses;  who,  at  his 
request,  and  in  his  presence,  subscribed  their  names  as  wit- 
nesses thereto.  This,  after  a  considerable  lapse  of  time,  and 
Khen  it  may  reasonably  be  supposed  that  the  particular  circum- 
stances attending  the  execution  of  the  will,  have  escaped  the 
recollection  of  the  attesting  witnesses,  is  a  circumstance  from 
which  the  court  or  a  jury  may  infer  that  these  requisites  of  the 
statute  were  complied  with.  In  this  case,  too,  all  the  witnesses 
testify  to  facts  from  which  it  may  fairly  be  inferred  that  they 
attested  the  execution  of  the  will  in  conformity  to  the  wishes  of 
the  testator.  For  he  went  with  his  son-in-law  to  the  store  of 
one  of  the  subscribing  witnesses,  with  the  will  already  prepared 
and  ready  for  execution;  apparently  for  the  sole  purpose  of 
having  it  executed  in  the  presence  of  such  witness,  and  in  the 
presence  of  others  who  were  acquainted  with  the  testator.  And 
there  is  no  pretence  that  the  testator  was  not  perfectly  compe- 
tent to  make  a  valid  will,  and  to  understand  the  oature  of  the 
act  he  was  about  to  perform.  Not  only  the  witnesses,  but  the 
testator  himself,  must  therefore  have  understood  that  they  were 
witnessing  the  execution  of  the  will,  in  conformity  to  his  desire 
and  wish;  although  he  may  not  have  said  in  terms,  "  I  request 
you  and  each  of  you  to  subscribe  your  names  as  witnesses  to 
this  my  will."  If  sach  a  formal  request  was  necessary  to  be 
proved,  in  all  cases,  and  the  witnesses  were  required  to  recollect 
the  fact,  so  as  to  be  able  to  swear  to  it  after  any  considerable 
lapse  of  time,  not  one  will  in  ten  would  be  adjudged  to  be  valid. 
In  the  execution  of  wills,  the  statute  does  not  require  any  par- 
ticular form  of  words  to  be  used  by  the  testator,  either  in  the 
admission  of  his  signature,  in  the  publication  of  the  instrument 
as  his  will,  or  in  the  communication  to  the  witnesses  of  his  re- 
quest or  desire  that  they  should  subscribe  their  names  to  the 
will  as  attesting  witnesses  to  the  &ct  of  its  due  execution  by 
him.  But  it  is  sufficient  if  the  formalities  required  by  the  stat- 
ute are  complied  with  in  substance. 

There  is  nothing  in  the  testimony  in  this  case  which  could 
justify  the  court  in  rejecting  the  will  of  1882,  upon  the  ground 
that  the  testator  had  been  induced  to  execute  it  by  fraud  or  un- 
due influence.  The  evidence  relied  on  to  prove  that  the  will 
was  obtained  1^  undue  influence,  is  the  tesiator^s  declaration, 
■lade  about  five  years  afterwards,  and  when  he  was  about  to 
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execute  another  wfll,  that  he  had  been  influenoed  to  make  a 
fonner  will,  in  which  he  had  not  done  jnstioe  to  nis  gtandchil- 
dien.  Soeh  a  declaration  is  wholly  insufficient  to  autiiorize  the" 
court  to  reject  the  probate  of  a  will  duly  executed,  when  the 
testator  was  in  the  possession  of  his  mental  faculties  and  en- 
tirely free  from  restraint. 

The  only  remaining  questions  are  as  to  the  due  execution  of 
the  subsequent  will  of  1837,  and  its  efEect  upon  the  will  of  1832. 
There  is  no  doubt  as  to  the  jurisdiction  and  power  of  the  surxo* 
gate  to  receive  proof  that  the  will  of  1882  was  reroked  by  a 
subsequent  will  of  the  testator,  and  that  such  subsequent  will 
had  been  fraudulently  destroyed;  or  that  it  was  destroyed  by 
the  testator  when  his  mind  had  become  so  impaired  that  he  was 
incompetent  to  perform  a  testamentary  act.     The  chancellor 

I  alone  had  the  power  to  take  proof  of  such  a  will  for  the  purpose 

of  establishing  it  as  a  testamentary  disposition  of  the  property 
of  the  decedent.  But  in  resisting  the  probate  of  the  instrument 
propounded  by  McQiffert  as  the  last  will  and  testament  of  the 
decedent,  the  heirs  and  next  of  kin  had  the  right  to  introduce 
any  testimony  which  would  be  sufficient  to  satisfy  the  surrogate 
that  the  instrument  propounded  was  not  in  force  as  a  valid  will 
at  the  death  of  the  testator  named  therein. 

The  evidence  of  the  witnesses  on  the  part  of  the  appellants, 
in  this  case,  fully  established  the  {act  of  the  due  execution  of  a 
testamentary  paper  by  the  decedent  in  1837.  But  the  appellants 
entirely  failed  in  showing  that  it  was  a  revocation  of  the  will  of 
July,  1832,  or  that  it  was  inconsistent  with  that  will,  in  any  re- 

^  spect.    Neither  of  the  witnesses  says  anything  as  to  the  con- 

tents of  the  testamentary  paper  of  1837;  or  Uiat  it  contained  , 
any  clause  revoking  the  will  of  1832,  or  any  part  thereof.  A 
subsequent  will  does  not  revoke  a  former  one,  unless  it  contains 
a  clause  of  revocation,  or  is  inconsistent  with  it.  And  where  it 
is  inconsistent  with  the  former  will  in  some  of  its  provisions 
merely,  it  is  only  a  revocation  pro  (onto:  Brant  v.  WUson,  8  Cow. 
66.    Where  a  subsequent  will  is  made,  and  there  is  no  proof 

*  that  it  contained  any  clause  revoking  a  former  will,  as  in  cases 

where  the  contents  of  the  last  will  can  not  be  ascertained,  it  is 
not  a  revocation  of  the  former  will.  This  was  decided  by  the 
court  of  king's  bench,  in  England,  more  than  one  hundred  and 
fifty  years  since,  in  the  case  of  HiUchins^  Lessee  of  Nosworthy^  v. 
Basset,  Comb.  90;  8.  0.,  sub  nam.  Hiichins  v.  Basset,  3  Mod.  203. 
And  that  decision  was  subsequently  affirmed,  upon  a  writ  of 
flRor  in  the  house  of  lords:  See  Hungerford  and  BUI  v.  Nos^ 
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Uforthy^  Shower^s  P.  C.  146.  In  the  sabeeqnent  case  of  Hartoood 
T.  Ghodrightf  Oowp.  87,  which  came  before  the  court  of  king's 
bench  in  1774,  it  was  held  that  a  former  will  was  not  tevokeA 
by  a  subsequent  one,  the  contents  of  which  could  not  be  ascer- 
tained; although  it  was  found  hy  a  special  verdict  that  the  dis- 
position which  the  testator  made  of  his  properly,  by  the  last 
will,  was  different  from  that  made  by  the  first  will,  but  in  what 
particulars  the  jurors  could  not  ascertain.  This  case  was  also 
oaExied  to  the  house  of  lords  upon  a  writ  of  error;  and  the  judg- 
ment of  the  court  of  king's  bench  was  affirmed.  As  these  two 
decisions  of  the  court  of  dernier  resBori  in  England  were  previ- 
ous  to  the  revolution,  they  condusiTely  settle  the  law  on  the 
subject  here.  It  is  unnecessary,  therefore,  to  examine  the  ques- 
tion as  to  the  effect  of  the  written  declaration,  which  McQiffert 
obtained  from  the  testator,  stating  that  he  had  destroyed  the 
last  will  for  the  purpose  of  reviving  and  giving  effect  to  the 
first;  or  as  to  the  capacity  of  the  testator  to  do  a  testamentaiy 
act  at  the  time  when  that  written  declaration  was  signed  by  him. 
The  decision  of  the  circuit  judge  affirming  the  decree  of  the 
surrogate,  must  therefore  be  affirmed  with  costs. 


Execution  and  Attestation  of  Will:  See  Jioimc^v.  T^ftome,  45  Am. 
Bea  424;  QraJbiU  ▼.  Bcurr,  47  Id.  418,  and  note.  The  principal  oaae  is  dted 
to  the  following  points  nnder  this  head:  That  anbetantial  complianoe  with 
the  atatate  in  the  publication  or  acknowledgment  of  a  will  is  sufficient:  ilift- 
mm  T.  AlUwn,  46  BL  63;  Brown,  v.  De  Selding,  8  N.  Y.  Leg.  Obs.  228;  S.  C, 
4  Sandf .  16;  that  it  is  necessary  that  the  witnesses  and  the  testator  shoold  both 
nnderstand  that  they  are  attesting  the  will  by  his  desire,  thongh  no  partica 
lar  form  of  request  is  necessary:  Mairs  ▼.  Freeman^  3  Redf.  195;  In  re  Marf 
Smith,  40  How.  Pr.  12&;  Harder^a  FTtU,  Tack.  429,  that  a  will  may  be  shown 
•  to  have  been  daly  executed  notwithstanding  the  forgetfolness  of  one  of  the 
witnesses,  especially  where  the  attestation  danse  is  fall:  Lewis  ▼.  Lewia,  IJ 
Barb.  26;  S.  C,  11  N.  Y.  224;  Abbey y,  Chriety, 49 Barb.  279;  Morris ▼.  Knifin, 
37  Id.  340;  TmsUes  v.  Calhoun,  38  Id.  154;  S.  C,  62  Id.  393;  Lawrence  v. 
Norton,  45  Id.  452;  S.  C,  30  How.  Pr.  235;  Rider  ▼.  Legg,  51  Id.  261;  Van 
ffooeer  ▼.  Van  ffooaer,  Redf.  369. 

Beyogation  ov  Will  bt  Subsequent  Will:  The  principal  case  is  cited  on 
this  point  in  LwUum  ▼.  OUe,  15  Han,  413;  Robineon  ▼.  Smith,  13  Abb.  Pr. 
369;  Simmons  ▼.  Simmons,  26  Barb.  77.  The  revocation  of  a  will  is  not  soffi- 
dent  unless  the  revoking  act  is  done  ankno  reoocandt;  Sweet  v.  Sweet,  1  Bedf. 
454.  Bat  the  substance  of  the  testator's  intention  must  govern  rather  than 
any  literal  following  of  the  words  of  the  statute  as  to  the  revocation  of  wills» 
if  the  intention  is  manifested  by  such  acts  as  the  law  recognises:  Simmons  v. 
Simmohs,  26  Barb.  77.  If  a  subsequent  will  does  not  expressly  revoke  a  prior 
one,  but  merely  appoints  another  executor,  it  is  a  revocation  only  pro  tanto: 
Robinson  v.  Smith,  13  Abb.  Pr.  369.  The  surrogate  has  jurisdiction  and  power 
on  the  probate  of  a  will  to  receive  proof  of  its  revocation  by  a  subsequent  wiU 
which  has  been  destroyed;  but  proof  of  the  mere  execution  of  tha  subsequent 
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;irill  is  not  cnougbi  it  mwl  appear  that  it  oontaioed  provirioDs  inooiNiiteiit 
with  the  former  one:  Matter  qf  Simpmm,  60  Barb.  129.  U  it  be  ■hown  that 
a  later  will  was  daly  exeoated  and  attested  oontaining  a  claitse  expressly  re- 
voking  all  former  wills,  nothing  else  appearing  as  to  its  contents,  it  is  ner- 
ertheleas  good  as  a  rerooation,  bat  it  can  only  be  made  available  by  setting  it 
np  in  opposition  to  the  probate  of  the  earlier  will:  WaUkY,  WaUiBf  114  Mjum, 
612.  All  these  oaMS  dte  KeUom  v.  MeCHferL  As  to  what  was  held  not  to 
be  a  snffioient  revocation  of  a  will  by  a  sabseqnent  lost  will,  see  Lawmm  ▼. 
Morritonj  1  Am.  Dec  288. 

JuBisDionoH  TO  Ebtabubh  Lost  Wnx:  see  Momktgtiar  v.  M&y,  46  An. 
Dee.  679;  Aidbaaaii  ▼.  ifatfodb,  47  Id.  022.  A  will  destroyed  by  the  grantor 
while  insane  may  be  admitted  to  probate:  Appenon  ▼.  OoUteU,  29  Id.  239. 

DwsLAsanoini  or  Tkatob  to  Pbovx  Ezxcotxon,  Euai'MiiOB,  ob  Bbto> 
OATicnr  ov  Will:  See  Dtm  v.  Brotim,  16  Am.  Deo.  896  and  note. 


Bank  of  TJtioa  v.  Finch. 

[8  BABBOoa's  Ohavosxt.  908.] 

MoBTGAOB  OiYBN  TO  Sboitrx  A  SPBomo  Debt  TmouBiH  Nambd  can  not» 
as  against  sabseqnent  pnrchasers  or  incnmbrancers,  be  extended  by  parol 
evidence  so  as  to  seonre  a  different  debt. 

MoBTOAOEX  Don  NOT  Losx  HIS  Skoubttt  by  extending  the  time  for  pig- 
ment, thoogh  snch  extension  is  affected  by  the  renewal  of  a  note  held  as 
collateral  secori^. 

MoBTOAOB  OR  JuDOMXNT  voB  FuTUBB  Advancbs,  or  ss  general  seoniity 
for  balances  which  may  from  time  to  time  become  dne,  in  valid. 

M OBTOAOOBS   KAT  BB   DlOREED   TO   PaT  THB   RbNTB  AND  PlbOnTS  of   the 

mortgaged  premiaea  to  the  mortgagees,  where  by  an  appeal  they  have  for 
a  long  time  kept  the  mortgagees  out  .of  such  rents  and  profits. 

FoBBGLOsuBB  siiit  basod  on  a  mortgage  made  by  Finoh  to  com* 
plainant.  The  mortgage,  dated  September  10, 1839,  purported 
to  be  to  secure  thirty  thousand  dollars  paid  to  the  mortgagor  by 
the  mortgagee.  When  the  mortgage  was  made  Finch  owed  the 
bank  thirty-four  thousand  dollars.  He  wished  to  continue  in 
business,  and  gave  the  mortgage  with  the  understanding  that  it 
should  stand  as  security  for  all  liabilities  he  might  thereafter 
owe  the  bank,  including  new  discounts,  renewals,  and  new  loans. 
In  December,  1841,  Finch  conveyed  to  Dixon  and  Young  to  se- 
cure certain  debts.  They  were  made  defendants  in  this  suit,  as  was 
the  Bank  of  Rochester,  holder  of  a  judgment  against  Finch,  re- 
coTcred  in  January,  1842.  The  vice-chancellor  held  the  mort- 
gage a  valid  security  for  all  the  debts  due  to  complainants,  all 
of  which,  however,  were  contracted  before  the  conveyance  to 
and  Young. 

kber  and  M.  T.  Beynolda^  for  the  appeUants. 
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A,  Worderif  for  the  xespondentB. 

Walwosth,  Ohimcellor.    The  appellantB  having  pmohaaed 
the  eqniiy  of  redemption  from  the  assignees  after  the  bill  had 
been  taken  as  confessed  against  the  latter,  would  have  been  pre- 
cluded from  setting  up  any  defense  which  was  inconsistent  with 
the  admission  thus  made,  by  their  grantors,  of  the  taots  changed 
in  the  bill,  had  not  the  complainants,  by  amending  their  bill, 
waived  their  order  taking  the  bill  as  confessed  against  the  as- 
signees of  Finch.    But  upon  the  merits  of  the  case  the  decision 
of  the  vice-chancellor  was  technically  correct.    Where  a  bond 
and  mortgage  are  actually  given  to  secure  a  particular  debt  men- 
tioned therein,  the  mortgagee  can  not,  as  against  subsequent 
purchasers  or  incumbrancers,  hold  it  as  a  lien  for  an  entirely 
distinct  and  different  debt,  upon  parol  proof  that  it  was  intended 
to  cover  that  debt  also.    But  where  the  mortgage  is  given  to 
secure  a  particular  debt,  viith  a  condition  to  be  void  upon  the 
payment  of  that  debt,  the  mortgagee  does  not  lose  his  security 
hy  the  mere  extension  of  the  time  of  payment,  although  that  ex- 
tension is  in  the  form  of  a  renewal  of  the  note  which  is  held  as  a 
collateral  security  for  the  payment  of  the  same  debt;  where  it 
was  not  the  intention  of  either  party  to  discharge  the  mortgage 
security:  Heard  v.  Bvana  and  laham,  1  Freem.  Gh.  79.    And  in 
this  case  there  was  no  defeasance  of  the  conveyance,  upon  the 
payment  of  any  particular  debt,  which  could  technically  operate 
as  a  discharge  of  the  mortgage  lien  by  a  change  of  the  collateral 
security  referred  to  in  the  mortgage.    There  was  in  fact  no  such 
sum  as  thirty  thousand  dollars  for  money  paid,  as  was  mentioned 
in  the  mortgage.    The  mortgage,  it  is  true,  was  given  for  the 
nominal  sum  of  thirty  thousand  dollars,  but  in  fact  to  secure  the 
floating  balances,  or  amount  of  the  notes  and  bills,  which  th« 
bank  might  hold  from  time  to  time  against  the  mortgagor. 

There  are  numerous  cases  in  our  ov^n  courts  showing  that  a 
mortgage,  or  a  judgment,  may  be  given  to  secure  future  ad- 
vances; or  as  a  general  security  for  balances  which  may  be 
due,  from  time  to  time,  from  the  mortgagor  or  judgment  debtor. 
And  this  security  may  be  taken  in  the  form  of  a  mortgage  or 
judgment  for  a  specific  sum  of  money,  sufficiently  large  to  cover 
the  amount  of  the  floating  debt  intended  to  be  secured  thereby. 
The  same  principle  was  recognized  and  acted  upon  by  the  su- 
preme court  of  the  United  States  in  the  case  of  8hirra8  ei  a/,  v. 
Caig  and  MUchel,  7  Granch,  50,  cited  by  the  respondents'  coun- 
sel on  the  argument.  Here  there  v^as  not  in  fact  any  debt  of 
thirty  thousand  dollars,  for  moneys  advanced  to  Finch  and 
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which  was  dne  and  payaUe  as  mentioiied  in  the  mortgage. 
There  is  a  laige  earn  due,  however,  for  notes  and  eeouritiea 
which  were  then  running  to  the  bank,  and  for  other  seciirities 
sobeeqnently  given;  all  of  which  seouritieSy  or  so  much  as  should 
become  due  and  be  payable  thereon  at  the  final  close  of  the  busi- 
ness of  renewing  and  disoounting  notes  and  securities,  or  ad- 
Tandng  moneys  bj  the  bank,  not  exceeding  the  thirty  thousand 
dollars,  were  intended  to  be  secured  by  this  mortgage. 

The  decree  appealed  from,  therefore,  was  not  erroneous*  and 
it  must  be  affirmed  with  eosts.  And  as  the  appeal  has  prerented 
the  respondents  from  obtaining  the  master's  report,  and  the 
final  decree,  for  a  long  time,  during  which  time  the  appellants 
have  been  entitled  to  the  possession  of  the  mortgaged  premises, 
and  to  the  enjoyment  of  the  rents  and  profits  thereof,  if,  upon 
fhe  foreclosure  and  sale  of  the  premises  under  the  decree  which 
may  be  entered  in  this  suit,  it  should  turn  out  that  the  proceeds 
of  the  mortgaged  premises  are  insufficient  to  pay  the  amount  due 
to  the  complainants,  with  interest  and  costs,  the  appellants  must 
pay  to  the  respondents  the  rents  and  profits  of  the  mortgaged 
premises  during  the  time  for  which  the  proceedings  have  been 
stayed  by  this  appeal,  or  so  much  of  such  rents  and  profits  as 
may  be  necessazy  to  pay  such  deficiency;  as  the  damages  of  the 
respondents  for  the  delay  and  vexation  which  they  have  sustained 
by  this  appeal.  And  a  reference  is  to  be  hereafter  directed  to 
ascertain  the  amount  of  such  rents  and  profits,  if  it  shall  be  nec- 
essazy to  do  so  to  cany  this  part  of  the  decree  of  affirmance  into 
effect. 

The  master  designated  in  the  decree  to  compute  the  amount 
dne  upon  the  mortgage,  having  died  since  the  decree,  it  may  be 
referred  to  any  other  master  to  ascertain  and  report  the  amount. 
In  case  the  reference  shall  not  have  been  executed  before  the 
first  of  July  next,  the  complainants  are  to  be  at  liberty  to  apply 
to  any  justice  of  the  supreme  court,  either  at  chambers  or  at  a 
special  term,  to  designate  a  refezee  to  execute  the  reference. 


HcBTaAOX  MUST  BxFBBSB  Bbal  Natubb  OF  Ini>xbtxdnb8S  in  order  to  Im 
valid:  Bta^ord  v.  WheeUr,  33  Am.  Deo.  389;  NoHh  v.  Bdden,  35  Id.  83,  aad 
note;  Stover  v.  fferrinyUm,  41  Id.  86.  Ab  to  the  Bafficiency  of  the  descriptioB 
of  the  debt  Beoared,  eee  MerrilU  v.  Swift,  ^  Id.  315.  Bat  the  mortgage  loaj 
be  valid  though  it  is  neoeassry  to  refer  to  aomethiDg  outside  the  instnimeiit, 
hot  mentioned  therein,  to  ascertain  the  exaot  righta  of  the  parties:  Shuler  v. 
BoutweU,  18  Hun,  173,  citing  the  principal  case.  A  mortgage  for  a  specific 
sum  can  not  be  extended  by  parol  to  cover  a  larger  amount:  HiUMl  v.  Biabe^ 
!«,  8  Id.  606,  also  citing  the  principal  case. 

McmixoAOX  TO  SscuRX  Fonrai  Advamobs  u  VAUDt  See  the  note  to 

Aif.  Dbo.  Vol.  XLIX— la 
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Dwner  v.  McLaughUh,  220  Am.  Deo.  668;  NeUan  v.  Bayee,  23  Id.  411;  Chm^ 
mereial  Bcmh  v.  Ownm^ham^  85  Id.  822,  and  note;  MeDamUU  ▼.  OoM»»  4f 
Id.  512;  Spur  v.  /SUMfBa*,  85  HL  296;  Chogk^  ▼.  Ooo^tni^  47  He.  14;  Bwm- 
men  t.  JSoot,  42  Min.  779;  jPbater  v.  B^nMs,  88  Ho.  557;  BeU  v.  fTmin^, 
12  K.  J.  Eq.  16^  oiting  the  principal  case.  So  whether  the  fact  that  it  is  to 
secnre  fatare  advances  appears  on  the  face  of  the  mortgage  or  not,  parol  evi- 
dence  being  held  admissible  to  show  that  it  Is,  np  to  the  amount  specified  in 
the  mortgage:  TnucoU  v.  King^  6  Barb.  848;  eonira,  Tounuend  t.  Umpire 
Stow  Dressing  Co.,  6  Daer,  218.  See  also  WescoU  v.  Owuh  4  Id.  Ill,  citing 
the  principal  case  to  the  same  effect,  bnt  not  deciding  the  point.  There  most, 
however,  be  an  agreement  at  the  time  in  the  mortgage  or  outside  of  it  that 
the  mortgage  is  to  stand  for  fatare  advances:  Bank  of  Albion  v.  Bums,  9 
Lans.  57.  The  mortgage  shoald  be  for  a  specific  sam  large  enoogfa  to  cow 
the  anticipated  amoant:  Youngs  v.  Wilson,  24  Barb.  512. 

Rbnbwal  or  NoTB  Sboubxd  bt  Mobtgaos  is  no  extingaishnient,  and  does 
not  affect  the  security:  Dunham  v.  Dey,  8  Am.  Dec  282;  Brineberhof  ▼. 
Lansing,  Id.  538;  Whalen  v.  Oadtnan,  11  Iowa,  226;  Ladue  v.  Detroit  ete. 
R,  B,  Co.,  18  Hich.  402;  Babeoek  v.  Morse,  19  Barb.  144;  WiOiaens  ▼.  Siatrr^ 
5  Wis.  548»  all  dting  the  principal 
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[9  Babboub's  Obahcbr,  820.] 
Adthob  has  a  Bight  of  Pbopebtt  in  his  books,  letters,  and  other  literaij 

prodactions,  nnless  they  have  been  published  with  his  assentb 
PcTBUOATioK  07  Pbivati  Lettbbs  WILL  NOT  BB  Ekjodtbd,  if  they  have  no 

value  as  literary  property. 

Bill  to  prevent  the  publication  of  sundry  letters  which  had 
been  written  by  and  to  complainant,  which  had  been,  as  was 
alleged,  fraudulently  and  surreptitiously  obtained  from  com- 
plainant by  defendants.  An  ex  parte  injunction  was  issued. 
Defendants  appealed. 

M.  O,  Harrington^  for  the  appellant. 

W.  M.  Evarte,  for  the  respondent. 

Walwobth,  Chancellor.  I  have  no  doubt  that  by  the  prin« 
dples  of  the  common  law  the  author  of  a  book  or  otiier  literaiy 
production,  whether  in  the  shape  of  letters  or  otherwisie,  has  a 
right  of  property  therein;  at  least  until  it  has  been  published 
with  his  assent.  The  case  of  WM  v.  Bose,  2  Brown's  P.  G.  188, 
decided  by  Sir  Peter  Jekyl,  in  1782,  where  the  derk  of  a  deceased 
conyeyanoer  was  restrained  from  printing  the  decedent's  drafts, 
was  based  upon  that  principle.  This  was  followed  1^  the  de- 
cision of  Lord  Hardwicke,  in  the  case  of  Pope  t.  Ourl,  2  Atk. 
842,  in  1741,  where  the  defendant  was  restrained  by  injunotion 
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from  publifihing  Pope's  letters  to  Dean  Swift;  and  by  the  ded- 
Bion  in  the  case  of  Ibrrester  v.  WaUer^  2  Brown's  P.  0.  188,  a 
few  days  previons,  where  the  defendant  was  restrained  from 
publishing  the  oomphuiuknt's  notes  which  had  been  surrepti- 
tiously obtained.  Lord  Northington  also,  in  the  case  of  The 
Duke  of  Queeneberry  ▼.  ShMeare,  2  Eden,  829,  which  came  be- 
fore the  court  of  chancery  in  England  in  1768,  refused  to  dis- 
solve an  injunction  which  restrained  the  printing  of  au  unpub* 
lished  manuscript  history  of  the  reign  of  Charles  11.,  by  Lord 
Clarendon;  a  copy  of  which  manuscript  had  been  taken  by  per- 
mission of  the  personal  representative  of  the  author,  and  which 
the  person  receiving  the  same  had  sold  to  the  defendant  for 
publication,  without  authority.  Indeed  it  appears  to  have  been 
conceded  by  the  counsel,  as  well  as  by  all  the  judges,  in  the 
case  of  Millar  v.  Taylor,  4t  Burr.  2308,  that  by  the  common  law 
an  author  was  entitled  to  the  exclusive  right  to  print  his  own 
literary  productions,  until  they  have  been  once  printed  and 
published  by  his  authority;  and  could  maintain  an  action  for  the 
damages  which  he  might  sustain  by  their  being  surreptitiously 
printed  by  others.  And  Mr.  Justice  Yates  only  differed  in 
opinion  with  Lord  Mansfield  and  the  other  judges  of  the  court 
of  king's  bench,  in  that  case,  upon  the  question  whether  an 
author  did  not  lose  his  exclusive  right,  by  printing  and  publish- 
ing his  work  himself;  except  so  far  as  his  right  to  the  copy  was 
protected  by  the  statute  on  that  subject.  It  is  true,  when  the 
question  as  to  the  rights  of  an  author  afterwards  came  before 
the  house  of  lords,  one  of  the  twelve  judges  of  England  thought 
the  author  had  no  exclusive  right  to  his  unpublished  work,  at 
the  common  law;  and  two  others  thought  he  could  not  main- 
tain an  action  at  the  common  law  against  any  person  who 
printed  and  published  his  literary  production  without  his  con- 
sent, unless  such  person  obtained  the  copy  by  fraud  or  violence. 
The  decisions  to  which  I  have  referred  settle  the  law  on  the 
subject  in  England.  And  as  they  were  all  made  before  the  sep- 
aration of  the  colonies  from  the  mother  country,  I  consider 
them  as  binding  upon  this  court.  I  should  therefore  affirm  the 
decision  of  the  vice-chancellor,  so  far  as  relates  to  the  three 
letters  written  by  the  complainant  himself,  if  those  letters  were 
in  fact  of  any  value  to  him  as  literary  productions,  or  if  his  right 
to  multiply  copies  thereof  was  wortti  anything  to  him.  In  rela- 
tion to  the  letters  written  to  him  by  other  persons,  however,  if 
those  letters  were  of  any  value  to  the  authors,  as  literary  pro- 
duetkma,  or  for  publication,  the  cases  of  Pope  v.  Curl,  before 
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referred  to,  aad  of  Thompmm  t.  Stanhope^  Amb.  787,  show  ihat 
the  light  belonged  to  them,  and  not  to  the  complainant;  who 
received  their  letters  without  any  aothoriiy,  ezpcees  or  implied^ 
to  publish  them. 

It  is  evident,  however,  in  relation  to  all  of  these  letters,  thai 
the  complainant  never  conld  have  oonsideied  them  as  of  any 
value  whatever  as  literaiy  productions.  For  a  letter  can  not  be 
considered  of  value  to  the  author  for  the  purpose  of  publication, 
which  he  never  would  consent  to  have  published,  either  with  or 
without  the  privilege  of  copyright.  It  would  therefore  be  a 
perversion  of  a  correct  legal  principle,  to  attempt  to  restrain 
the  puUication  of  these  letters,  upon  the  ground  that  the 
writers  thereof  had  an  interest  in  them  as  literary  proi>erty. 
No  one,  it  is  true,  whose  moral  sense  is  not  depraved,  can 
justify  the  purloining  of  private  letters,  and  publishing  them 
for  the  purpose  of  wounding  the  feelings  of  individuals,  or  for 
gratifying  a  perverted  public  taste.  And  it  is  hardly  possible 
that  any  one  who  has  been  connected  with  the  publication  and 
eale  of  the  pamphlet  annexed  to  the  complainant's  bill,  could 
for  a  moment  have  supposed  that  these  letters  were  honestly 
obtained  for  publication;  or  that  they  were  published  with  the 
approbation  of  the  writers  thereof,  or  of  the  complainant  to 
whom  most  of  them  were  directed.  But  this  court  has  no  juris- 
diction to  restrain  and  punish  crime,  or  to  enforce  the  perform* 
ance  of  moral  duties,  except  so  &r  as  they  are  connected  with 
the  rights  of  properly.  The  vice-chancellor,  in  the  case  of  Wel» 
more  v.  Scovdl,  8  Edw.  Gh.  615,  veiy  correctly  decided  thai 
the  court  of  chanceiy  could  not  properly  exercise  a  power  to  re- 
strain the  publication  of  private  letters,  on  the  ground  of  pro* 
tecting  literaiy  property,  where  they  possesed  no  attribute  of 
literary  composition.  And  upon  that  principle  the  application 
of  the  appellant  should  have  been  granted  in  this  case.  The 
order  appealed  from  must  therefore  be  reversed;  and  the  in- 
junction so  far  as  it  aUbets  (lie  rights  of  the  appellant  must  be 
dissolved.  

Pbopxbtv  nr  Lbrbbs  and  tbe  Paoraonoir  thmbmow,—**  The  most  dif- 
fiealt  qnestioii  with  regard  to  the  property  hi  and  pfoprietorahip  of  literary 
oompoaition  embodied  in  maimacripta,  ariaea  hi  the  oaae  of  thoae  mannacripta 
which,  from  their  natare,  paaa  from  one  ownerahip  and  poaaeaaion  to  another, 
and  may  be  aakL,  at  timea,  to  hare  more  than  one  owner,  L  e.,  lettera:**  1 
Morgan'a  Law  of  Literatare,  416.  There  are  neoeaaarily  two  partiea  to  a  let- 
ter, and  both  have  intereata  in  it  which  the  law  reoogniaea  and  proteota. 
There  ia  a  aort  of  doal  ownerahip  in  the  receiver  and  the  aender  of  anoh  oom- 
poeitiona,  and  conrta  and  text-writera  haTe  been  aomewhat  posled  m  deta» 
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miidiig  tlM  exMt  nateie  ai  this  owBcnhip,  and  in  defiidiig  tlie  rwpgcttfe  in- 
terestt  of  the  two  proprietors.  It  is  clearly  not  a  case  of  partnendiip,  nor 
loint  tenancy,  nor  tenancy  in  common,  nor  bailment.  This  is  olmoas  upon 
a  moment's  consideration,  and  is  veiy  forcibly  shown  in  the  learned  article  of 
Ez-Chief  Jnstioe  Joel  Parker,  of  New  Hampshire,  in  1  Am.  L.  Beg.  437,  in 
which  the  whole  subject  of  property  in  letters  is  very  elaborately  discussed. 
But  while  it  is  easy  to  see  that  this  sort  of  proprietorship  does  not  come  under 
any  of  these  recognised  heads  of  jdnt  owneijBhip,  or  general  and  special  prop- 
erty, it  is  not  so  easy  to  disooTcr  its  real  naturs.  The  true  doctrine  is  that  it 
is  not  a  case  of  joint  proprietmhip  at  all.  The  property  of  each  in  the  thing 
is  distinct  from  that  of  the  other.  Briefly,  as  a  literary  composition  entirely 
apart  from  the  paper  upon  which  it  is  written,  it  belongs  to  the  author;  while 
the  tangiUo  thing,  the  paper  and  ink,  etc,  belongs  to  the  reoeiTer.  TUs  is 
substantially  Mr.  Morgan's  explanation  of  the  matter:  1  Morgan's  Iaw  of 
Literature,  451. 

Wbitkb'b  pROFEinr  nr  LBvmu— It  is  well  settled  that  the  author  of  an 
unpuUiAed  manuscript  has,  independent  of  any  question  of  oopyright,  an  ex- 
dusiTs  property  therein,  until  he  dedicates  it  to  the  public:  ParUm  v.  Prangs 
SCaiff.637;  Crowe y.  Aihen^ 2 BiaB. 215;  /Vendb ▼. ifo^tfirv,  ft6 How. Pr. 480; 
Palmer  v.  De  WUt,  47  N.  Y.  538;  Foltom  v.  Martk,  2  Story,  100;  1  Morgan's 
Law  of  Literature,  883.  And  the  author  of  a  letter  has  this  same  exclusive 
property  in  it  as  a  literary  production:  Denia  ▼.  LecUre,  5  Am.  Dec.  712,  and 
note;  lUmm  v.  Marth,  2  Stoiy,  100;  Wooheyy.  Judd,  SDuer,  379;  Ofigtby^ 
T.  Breehenridge^  2  Bush,  480.  Says  Story,  J.,  in  Fohom  v.  Marsh,  2  Story,. 
100:  **  Unless  indeed  there  be  a  most  unequivocal  dedication  of  priTate  let- 
ters and  papers  by  the  author,  either  to  the  public  or  to  some  private  person, 
I  hold  that  the  author  has  a  property  therein,  and  that  the  copyright  thereof, 
exclusively  belongs  to  him."  He  has  the  exclusive  right  of  publication,  ex- 
cept where  the  receiver  finds  it  necessary  to  publish  it  for  his  own  defense  or 
justification:  Wooltey  v.  Judd,  5  Duer,  379.  Parting  with  the  possession  of 
the  paper  upon  which  it  is  written,  and  the  communication  of  its  contents  to* 
the  receiver,  constitute  no  surrender  or  dedication  oi  the  author's  property, 
any  more  than  in  the  case  of  any  other  literary  production,  the  giving  of  a. 
copy  would  be  a  like  surrender:  BartleU  v.  OriUenden,  4  McLean,  301.  It 
roust  appear,  however,  that  the  writer  of  the  letter  wrote  it  as  his  own,  and 
not  as  tlie  mere  agent  of  another,  in  order  to  give  him  a  property  in  it.  Thna 
where  the  solicitor  of  a  company  wrote  a  letter  to  one  of  the  shareholders,  re- 
lating  to  a  guaranty  not  to  part  with  his  shares  for  a  limited  time,  it  was  held 
that  he  had  no  such  property  in  it  as  would  authorise  him  to  have  the  pub- 
lication of  it  restrained,  although  he  swore  that  he  wrote  it  in  his  private  ca- 
pacity, but  that  it  was  the  property  of  the  company:  U award  v.  Chtmn^  3S 
Beav.  462. 

WmRTBlB  LbTTXBS  IfUST   P0fi8JB»  VaLUX  AS  LlTKBABT   PBODUOTIONS  in 

order  to  give  the  author  a  property  in  them  and  an  exclusive  rig^t  of  pubU- 
eation,  as  laid  down  in  the  principal  case,  is  a  question  upon  which  the  author- 
itiee  are  not  harmonious.  The  decided  preponderance  of  authority,  however, 
as  well  as  the  better  reason,  as  it  seems  to  us,  is  against  the  doctrine  laid  down 
by  Chancellor  Walworth.  In  a  number  of  cases  it  has  been  deliberately  ad- 
j  edged  that  the  author  of  a  letter  has  such  a  property  in  it  that  he  may 
restrain  the  publication  of  it  by  the  receiver  or  by  a  stranger  without  regard  to 
any  literary  value  which  it  may  possess,  and  though  it  may  be  a  mere  private 
letter  of  friendship  or  on  business:  DenU  v.  LederCf  5  Am.  Dec.  712;  Wooisty 
r.  Jvdd^  5  Duer,  370;  Byre  v.  Hii^y  35  Barb.  502;  S.  0.,  22  How.  Pr.  198; 
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Origtibp  v.  Breebmbridffe,  2  BuxSi,  480.  ThiB  is  tacitly  ocmoeded  tobe  the  true 
role  in  Howard  v.  OunUt  82  Beav.  402,  and  ffopHnaon  v.  BwrgkUy^  L.  R., 
2  Ch.  App.  447;  8.  C,  36  L.  J.  Gh.  604;  and  is  emphatically  laid  down  by 
Mr.  Justioe  8tory  in  hit  learned  opinion  in  Folwm  v.  Mar^,  2  Story,  100, 
and  in  2  Story's  Eq.  Jur.,  sees.  946-948.  This  view  is  also  adopted  in  1  Mor- 
gan's Law  of  literature,  456.  In  Fclsom  ▼.  iforaA,  2  Story,  110,  Jndge 
Story,  lisoossing  this  question,  says:  "As  to  the  supposed  distinction  between 
letters  of  bnsiness,  or  of  a  mere  private  or  domestic  character,  and  letters 
which,  from  tiieir  eharacter  and  contents,  are  to  be  treated  as  literary  compo- 
sitions, I  am  not  prepared  to  admit  its  soundness  or  propriety.  Itisex* 
tremely  diflBcult  to  say  what  letters  are  or  are  not  literary  compositions.  In 
one  sense  ail  letters  are  literary,  for  they  consist  of  the  thoughts  and  language 
of  the  writer  reduced  to  written  characters,  and  show  his  style  and  his  mode 
of  constructing  sentences,  and  his  habits  of  composition.  Many  letters  of 
business  also  embrace  critical  remarks  and  expressions  of  opinion  on  various 
subjects,  moral,  religious,  political,  and  literary.  What  is  to  be  done  in  such 
cases  ?  Even  in  compositions  confessedly  literary,  the  author  may  not  intend* 
nay  often  does  not  intend  them  for  publication;  and  yet  no  one  on  that 
account  doubts  his  right  of  property  therein  as  a  subject  of  value  to  himsell 
and  to  his  posterity.  If  subsequently  published  by  his  representatives,  would 
they  not  have  a  oopyrij^t  therein  T  It  is  highly  probable,  that  neither  Lord 
Chesterfield,  nor  Lord  Orford,  nor  the  poet  Gray,  nor  Cowper,  nor  Lady  Bus- 
seH,  nor  Lady  Montague,  ever  intended  their  letters  for  publication  as  lite- 
rary compositions,  although  they  abound  with  striking  remarks  and  elegant 
sketches,  and  sometimes  with  the  most  profound  as  well  as  affecting  ex. 
hibitions  of  close  reflection,  and  various  knowledge  and  experience,  mixed  up 
with  matters  of  bnsiness,  personal  anecdote,  and  family  gossip."  After  some 
further  observations  of  the  same  tenor,  liis  honor  thus  lays  down  what  he 
"conceives  to  be  the  true  doctrine:"  *'  In  the  first  place,  I  hold  that  the  author 
of  any  letter  or  letters  (and  his  representativee),  whether  they  are  literary 
compositions,  or  familiar  letters,  or  letters  of  business,  possess  the  sole  and 
exclusive  copyright  therein;  and  that  no  persons,  neither  those  to  whom 
they  are  addressed,  nor  other  persons,  have  any  right  or  authority  to  publish 
the  same  upon  their  own  account,  or  for  their  own  benefit.  But  consistently 
with  this  right,  the  persons  to  whom  they  are  addressed  may  have,  nay,  mus^ 
by  implication,  i)ossess  the  right  to  publish  any  letter  or  letters  addressed  to 
them,  upon  such  occasions  as  require  or  justify  the  publication  or  public  use 
of  them;  but  this  right  is  strictly  limited  to  such  occasions." 

Mr.  High,  however,  in  his  valuable  work  on  injunctions,  takes  a  contrary 
position  to  that  of  Judge  Story,  and  adopts  the  doctrine  of  the  principal 
case  on  this  point.  He  says:  "The  jurisdiction  [to  restrain  publication  of 
letters]  rests  on  no  broader  foundation  than  that  of  copyright  in  the  letters 
as  literary  productions,  or  of  property  in  the  paper  on  which  they  are  writ- 
ten, a  distinction  being  observed  between  letters  having  the  characteristics  ol 
literary  compositions,  and  merely  friendly  or  private  letters  on  domestic  and 
business  affairs.  And  while  the  unauthorized  publication  of  the  former  class 
will  be  restrained,  on  the  principles  above  stated,  equity  will  not  interfere 
with  the  latter,  even  though  the  publication  constitutes  a  gross  violation  of 
trust  and  honor:"  2  High  on  Inj.,  seo.  1012.  And  in  a  note  to  that  section, 
the  author,  after  referring  to  2  Story's  Eq.  Jur.,  sees.  946-948,  and  quoting 
some  of  Judgo  Story's  animadversions  on  the  moral  turpitude  involved  in  the 
unauthorized  publiontion  of  private  letters  for  the  purpose  of  wounding  the 
Jseliuff,  aaya:  "  The  wel^t  of  authority  is  dearly  opposed  to  the  exercise  of 
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tii6  jttriadletton  on  sooh  grounds.  With  the  exooption  of  fToo/wy  ▼•  Jmdd^ 
4  Daw,  889;  8.  C,  11  How.  Pr.  49;  and  Emt  ▼.  Higbee,  85  Barb.  502;  a  0., 
S2  How.  Pr.  198,  neither  of  which  cases  was  in  a  court  of  last  resort,  it  is 
believed  that  no  decisions^  English  or  American,  can  be  found  to  sustain  the 
doctrine  of  Mr.  Justice  Story.  £von  the  oases  cited  would  seem  to  rest 
largely  upon  the  foundation  of  literary  property.  The  doctrine,  as  stated  in 
the  text,  has  the  sanction  of  an  unbroken  current  of  authority,  beginning 
with  the  decision  of  Ote  r.  Pritchard,  2  Swanst  428." 

8o  far  as  Mr.  High's  text  holds  that  equity  will  not  restrain  the  unauthor- 
ised publication  of  merely  private  letters,  we  think  that  in  affirming  it  to  be 
supported  by  "an  unbroken  current  of  authority,"  the  learned  writer  must 
have  overlooked  Qrigshy  v.  Breekenridge,  2  Bush,  480,  as  well  as  Denu  v. 
Lederc,  6  Am.  Dec.  712.  It  is  no  doubt  ^e  that  equity  will  not  interfere 
in  such  a  case,  on  the  ground  of  injury  #6  the  feelings,  .breach  of  confidence, 
or  the  like,  but  we  do  not  underatand  Judge  Story  to  hold  any  such  doctrine 
either  in  his  Equity  Jurisdiction,  or  in  his  opinion  in  FciUom  v.  Marah. 
He  grounds  the  jurisdiction  distinctly  on  the  principle  that  an  unauthorised 
publication  of  any  kind  of  private  letter  in  an  invasion  of  the  author's  prop- 
erty. And  it  certainly  seems  to  us  that  this  is  sound  doctrine.  If  it  be 
held  that  a  letter  must  possess  some  literary  merit  in  order  to  entitle  the 
author  of  it  to  have  his  property  in  it  protected,  the  court  would  be  called 
upon  to  sit  as  a  literary  critic  in  every  case  of  this  sort.  And  it  would  be  an 
interesting  question  to  determine  just  where  to  draw  the  line  between  prop- 
erty and  no  property  in  letters.  The  ground  on  which  the  doctrine  of  prop- 
erty in  the  productions  of  the  mind  rests,  is  certainly  not  literary  merit.  If 
it  were,  it  ought  to  be  applied  to  other  compositions  as  well  as  to  letters. 
Besides,  the  value  of  literary  productiona  can  not  always  be  determined  by 
internal  evidence.  Lapse  of  time  and  other  adventitious  curoumstances  may 
give  such  productions  a  value  which  they  did  not  originally  possess.  The 
hastily  scribbled  notes  which  this  generation  throws  into  its  waste*basket 
may  be  literary  treasures  to  succeeding  generations.  The  correct  doctrine,  as 
it  seems  to  us,  is  that  a  letter  belongs  to  the  author  of  it  for  purposes  of  ex- 
dnsive  publication,  not  because  of  any  merit  in  it  as  a  literary  production, 
but  because  he  wrote  it.  It  is  his  by  right  of  creation,  and,  whether  it  ib  of 
much  or  little  value  in  the  eyes  of  the  world,  he  has  as  just  a  claim  to  be  pro- 
tected against  an  unauthoriaed  publication  of  it,  as  if  it  were  the  production 
of  a  Chesterfield. 

Pbopbrtt  07  itionvjui  IN  LmiR. — ^The  receiver  of  a  letter,  sent  with- 
out reservation,  has  the  exclusive  property  in  it  for  all  purposes  except  for 
publication,  and  may  keep  it  or  destroy  it  as  he  sees  fit:  Origtby  ▼.  Breeken^ 
ridye,  2  Bush,  480;  Hopkkutm  ▼.  Burghley,  L.  B.,  2  Ch.  App.  447.  The  au- 
thor is  not  entitled  to  reclaim  it,  nor  is  tiie  receiver  bound  to  keep  it  for  his 
inspection  or  transcription:  Origaby  ▼.  Brechenridge^  mipra.  Possession  is 
frimafadit  evidence  of  title  to  letters  as  to  other  chattels,  where  there  is  no 
address  or  they  are  addressed  to  the  possessor's  Christian  name :  T^  v.  Marshy 
1  W.  Va.  38.  The  receiver  has  sufficient  property  in  a  letter  to  maintain 
detinue  for  it,  even  against  the  author,  where  it  is  returned  to  the  latter  for 
a  special  purpose  and  he  keeps  it:  Oliver  v.  OUver,  11  Com.  B.  (N.  S.)  139; 
8.  C  8  Jur.  (N.  S.)  512;  31  L.  J.  C.  P.  4;  10  W.  R.  18;  5  L.  T.  (N.  S.)  287. 
A  discharged  solicitor  has  a  property  in  letters  received  from  his  client,  and 
may  retain  them  against  the  client's  will:  In  re  Tkomtu,  20  Beav.  545;  In  n 
WhMiav/U  L.  B.,  6  Ch.  Div.  97;  S.  C,  46  L.  J.,  Ch.  D.  869;  26  W.  R.  69. 
Bnt  he  can  not  retain  letters  received  by  him  for  his  client:  In  re  ThomBon, 
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Bmt.  015.  The  Moaiv«r  of  » letter,  though  naiked  ''priTste*  end  "oon- 
fideAtiet"  wmj  be  oompelled  to  produce  it  in  court  even  agikinst  the  will  ol 
the  writer,  hot  he  may  be  reqiiured  to  give  ■eourity  ageioet  pabliahing  its 
Ifopkinmm  ▼.  Burghiey,  Mpn^*  S.  C,  86  L.  J.  Ch.  604.  In  that  case,  Sir  G. 
J.  Tomer  said:  *'  I  am  of  opinion  that  theee  letters  mnit  be  produced.  The 
writer  of  a  letter  tmati  the  reoeiTer  with  the  letter,  and  he  must  take  the 
eoneequeneea  of  its  being  in  hia  poeeenion.  The  qneetion  which  now  ariaee 
is  between  a  stranger  and  the  reoeiyer.  If  the  sender  of  a  letter  wishes  to 
restrain  the  reoeiver  from  showing  it  to  any  other  person,  he  must  file  a  bUl 
for  that  pnrpoee.  Unless  that  is  done,  the  property  is  in  the  receiver.  There 
must,  however,  be  an  undertaking  not  to  use  the  documents,  or  any  copiea  of 
them,  for  any  collateral  object."  Lord  Cairns  said:  "The  question  in  all 
these  casea  is,  what  was  the  purpose  or  object  in  the  mind  of  the  pevKm  send- 
ing the  letter.  The  writer  is  supposed  to  intend  that  the  receiver  may  use  it 
for  any  lawful  pnxpoee,  and  it  has  been  held  that  publication  is  not  sudi  a 
lawful  purpose.  But  if  there  is  a  lawful  purpose  for  which  a  letter  can  be 
used,  it  is  the  production  of  it  in  a  court  of  justice  for  the  furtlieranee  of  the 
ends  of  justice.  ** 

Letters  received  by  a  wife  from  her  husband  and  others,  before  and  after 
marriage,  are  said  to  be  her  separate  and  peculiar  property,  which  she  may 
keep  and  dispose  of  regardless  of  her  husband's  wiU;  and  where  she  gives 
them  to  her  daughter  and  dies,  her  husband  can  not  recover  them  as  admin- 
istrator, though  he  may  enjoin  the  publication  of  thoee  written  by  himself: 
CfrigAy  v.  Breth&wridgtj  2  Bush,  480.  Upon  the  death  of  the  receiver  of  let- 
ters t)iey  pass  to  his  administrator,  but  the  widow  may  hold  them  against  all 
the  world  except  the  administrator:  Eyre  v.  Higbee,  35  Barb.  502;  S.  C,  22 
How.  Pr.  198.  They  are  not  assets  in  the  administrator's  liands,  because 
they  were  not  the  abeolute  property  of  the  intestate;  hence  the  administrator 
ean  not  sell  them,  and  a  sale  by  him  passes  no  title:  Id, 

As  an  indictment  will  lie  for  the  larceny  or  robbery  of  a  "  piece  of  pi^Mr,** 
2  Bish.  Or.  L.,  sec  768;  Whart  Gr.  L.,  sec.  880;  Bex  v.  Bingky,  5  Car.  ft 
P.  602;  Regina  v.  Perry,  1  Oar.  &  E.  727,  there  would  seem  to  be  no  reason 
why  the  stealing  of  a  letter  should  not  be  indictable;  but  in  Payne  v.  People^ 
6  Johns.  108,  an  indictment  chaiging  the  stealing  of  "a  piece  of  paper  on 
which  a  certain  letter  of  information  was  written,  of  the  value  of  twelve  dol- 
lars and  fifty  cents,"  was  held  to  charge  no  crime.  The  court  in  that  case 
said:  "The  letter  was  of  no  intrinsic  value,  not  importmg  any  property  in 
the  possession  of  the  person  from  whom  it  was  taken." 


Thb  Lady  Supebiob  of  thb  GoNGBsaAZioNAL 

NUKNEBT  OF  MOIITBEAL    V.   MoNaMABA. 

[8  BABBotjm's  Oramcbbt,  87S.] 

MonoAOK  TO  Omb  Pbbsov  to  Sbgvbb  ths  Dxbt  or  AKOTHxa  makes  the 
former  a  trustee  of  the  latter,  who  may  compel  an  assignment  to  be 
made,  or  may  have  a  foreclosure  decreed  for  his  benefit. 

BrangumT  AflouiT  bt  a  OnAifm  to  a  Dkbd  delivered  to  a  stmoger  for 
him,  and  without  his  knowledge,  makes  it  valid  from  the  time  of  such 
dsUveiy. 
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DurvzaT  ov  DaxD  vo  ▲  BiooBDnro  Ofviobr  with  intent  to  twl  tHii  in 

the  grantee  it  good,  if  not  mihaeqnently  dissented  from  hj  him. 

AanoNnNT  ov  a  Mobsoaox  bt  a  Nominal  MosraAOXB  ahowa  his  no- 
ceptanoe  of  the  mortgage,  and  eetabliahee  a  valid  delivery  of  the  moft- 
gagetohim. 

BnnroiKo  S01T  ov  an  AmoNMnNT  ov  lIosraAax  by  the  attignttf.  tht 
awigpment  having  originally  been  delivered  to  the  mortgagor  for  the 
benefit  of  the  aarignee,  ia  an  aaaent  to  aooh  aaaignment,  and  reUtea  baok 
to  the  original  delivery.  If  the  mortgagor  had  refnaed  to  deliver  aneh 
aaaignment,  he  oonld  have  been  oompelled  to  do  aa 

Abbint  07  Gbantbs  to  a  Bud  delivered  to  a  third  peraon  for  hia  ben- 
efit ia  preanmed.  If  the  grantee  ia  ahown  to  have  refnaed  to  aooept 
each  deedy  it  ia  void. 

Dud  on  Assionhxnt  Kod  not  Givb  thb  KAxas  of  the  granteaa  or  aa- 
aigneea  if  it  otherwiae  ao  deaoibe  them  that  they  oan  be  aaoertained  and 
identified,  aa  where  it  deaignatea  them  aa  the  heira  at  law,  or  aa  the 
children  of  A.  B. 

Bill  by  Frances  Huot,  sometiineB  called  St.  Gtertmde.  She 
held  the  office  of  lady  superior  of  the  congregatiofial  nuns  at 
Montreal,  and  brought  this  suit  as' assignee  of  a  mortgage  given 
July  27, 1840,  by  P.  J.  McNamara  to  J.  Allen,  but  intended  bj 
the  mortgagor  to  secure  an  indebtedness  from  himself  to  the 
ladies  of  the  congregational  nunnery.  Allen,  on  the  day  the 
mortgage  was  executed  and  recorded,  indorsed  on  it  an  assign- 
ment to  plaintiff  by  the  name  of  the  Ladj  Superior  of  the  Oongre* 
gational  Nunneiy  at  Montreal;  and  delivered  the  mortgage  and 
assigment  to  the  mortgagor,  McNamara,  for  the  plaintiff.  The 
evidence  did  not  show  when  the  papers  were  received  by  plaint- 
iff. After  the  mortgage  became  due,  plaintiff  forwarded  it  to  an 
attorney  for  collection,  giving  him  the  necessary  authoriiy.  E. 
Wolcotty  who  was  made  a  pariy  defendant,  showed  that  under  a 
judgment  of  March,  1841,  against  McNamara,  he  had  purchased 
the  premises,  and  had  since  received  a  sheriff's  deed  therefor. 
He  denied  the  existence  of  complainant.  Decree  of  foreclosure 
having  been  entered,  he  appealed. 

8,  BtmghUm^  for  the  appellant. 

0.  M.  Lee^  for  the  respondent. 

Walwobih,  Chancellor.  The  execution  of  the  bond  and 
mortgage  to  Allen,  under  the  cixoumstanoes  disclosed  in  this 
ease,  constituted  him  a  trustee  for  the  ladies  of  the  nunnezy 
whose  debt  was  intended  to  be  secured  thereby;  so  that  if  he 
had  neglected  to  execute  the  assignment  pursuant  to  the  ar- 
rangementy  or  if,  for  any  reason,  the  assignment  executed  by 
him  was  tebhnioally  invalid,  such  bond  and  mortgage  would  still 
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have  created  a  lien  upon  the  mortgaged  premises  from  the  time 
of  the  reoording  of  the  mortgage.  And  a  court  of  equity  would 
have  cempelled  Allen  either  to  execute  a  valid  assignment  of 
such  bond  and  mortgage,  or  would  have  decreed  a  foreclosure 
thereof  for  the  benefit  of  those  whose  debt  was  intended  to  be 
secured  thereby.  The  deliveiy  of  the  bond  and  mortgage  to 
Allen,  the  nominal  mortgagee,  to  enable  him  to  execute  the  as- 
signment indorsed  upon  the  mortgage,  was  a  sufficient  delivery 
to,  and  an  acceptance  thereof  by  Allen,  to  give  effect  to  those 
instruments;  especially  when  the  mortgage  was  acknowledged 
by  the  mortgagor  and  put  upon  record  for  the  purpose  of  giving 
effect  to  it  as  a  valid  security.  A  deed  may  be  delivered  to  a 
stranger,  for  the  grantee  named  therein,  without  any  special  au- 
thority from  the  grantee  to  receive  it  for  him.  And  if  the 
grantee  assents  to  it  afterwards,  the  deed  is  valid  from  the  time 
of  the  original  delivery.  Omnia  fxUihabUio  retro  trahitur  et  men- 
daio  seuJicentia  equiparatur:  Wing.  Max.  486.  It  is  upon  this 
principle  that  it  has  frequently  been  held  that  a  delivery  of  a 
deed  to  the  proper  recording  officer  to  be  recorded,  if  intended 
to  vest  the  title  immediately  or  absolutely  in  the  grantee,  either 
as  a  trustee  or  otherwise,  is  a  valid  delivery;  if  not  afterwards 
dissented  from  hj  the  grantee:  TompHna  v.  Wheeler,  16  Pet.  106; 
Ingram  v.  Porter,  4  McGord,  198;  Daw8onr.  Dawson,  Rice's  Eq. 
244.  Here  the  nominal  mortgagee,  Allen,  had  consented  before- 
hand to  take  the  bond  and  mortgage  for  the  purpose  of  assign- 
ing them  to  the  complainant.  It  was  not  necessary,  therefore, 
in  consummating  the  arrangement,  that  any  particular  formality 
should  be  observed  at  the  time  the  bond  and  mortgage  were 
presented  to  him  to  obtain  his  assignment  thereof.  For  the 
placing  them  before  him  to  obtain  his  signature  to  the  assign- 
ment was  a  good  delivery,  and  his  signature  to  the  assignment 
was  an  absolute  acceptance  by  him.  The  delivery  of  the  as- 
signment to  McNamara,  for  the  benefit  of  the  complainant, 
was  also  a  good  delivery  of  the  assignment  to  her,  unless  she 
dissented;  of  which  there  is  no  pretense  in  this  case.  And  the 
act  of  bringing  this  suit  to  foreclose  the  bond  and  mortgage,  as 
the  assignee  thereof,  was  of  itself  an  assent  to  the  assignment  to 
her;  and  relates  back  to  the  time  when  such  assignment  was  de- 
livered to  McNamara  for  her  benefit.  Besides,  there  is  in  this 
case  evidence  from  which  it  may  fairly  be  inferred  that  the  bond 
and  mortgage,  with  the  assignment,  were  transmitted  to  the 
agent  of  the  ladies  of  the  nunnery  at  Montreal,  and  received  by 
the  complainant  immediately  after  their  execution. 
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But  even  if  the  complamant  had  never  heard  of  this  bond  and 
mortgage  and  assignment  until  after  the  reooverj  of  the  appel- 
hmt's  judgment  against  McNamara,  it  would  not  haye  altered 
her  l^gal  and  equitable  rights  in  this  case.  For  the  absolute  de- 
lively  of  the  bond  and  mortgage  to  Allen,  in  trust  to  assign  the 
same  to  her,  and  the  delivery  of  the  assignment  to  McNamara 
for  her  use,  vested  the  title  thereof  in  her  immediately  on  such 
delivery  of  the  assignment,  although  it  was  delivered  to  the 
mortgagor.  For  if  he  had  afterwards  refused  to  deliver  this  as- 
signment to  her,  she  might  have  compelled  its  delivery  by  suit. 
The  cases  of  Doe  ex  dem.  Oarnoua  v.  Knighi,  6  Bam.  &  Oress. 
671,  and  of  Church  v.  Oilman,  16  Wend.  666  [30  Am.  Dec.  82], 
are  directly  in  point  to  show  that  a  deed  absolutely  delivered  to 
a  third  person,  for  the  use  of  the  grantee,  is  a  present  deed,  and 
takes  effect  from  the  time  of  such  deliveiy,  although  such  third 
person  was  not  authorized  by  the  grantee  to  receive  it;  if  such 
grantee  afterwards  assents  to  it.  Such  assent  will  also  be  pre- 
sumed from  the  beneficial  interest  of  the  grantee  or  obligee  in 
the  deed,  unless  a  dissent  is  proved.  Some  of  the  earlier  cases 
on  this  subject  went  even  so  far  as  to  declare  that  the  delivery 
of  the  deed  to  a  stranger,  for  the  use  of  the  grantee,  made  it  a 
good  deed  in  prasaenH,  although  the  grantee  refused  to  accept  it 
when  offered  to  him  by  such  third  person:  Taw,  Eob'x,  v.  Bufy^ 
1  And.  4;  S.  C. ,  2  Dyer,  167  b.  But  it  was  afterwards  held,  that 
where  a  deed  was  delivered  to  a  stranger  who  had  no  auth(mty 
to  receive  it  for  the  grantee,  and  such  grantee  refused  to  receive 
it,  the  delivery  was  invalid,  and  the  deed  lost  its  force:  Qee  But- 
ler and  Baker^s  Case,  8  Oo.  26  b;  Whelpdale^a  Case,  6  Id.  119  b; 
and  per  Holt,  C.  J.,  Wankford  v.  Wankford,  1  Salk.  307. 

It  is  no  valid  objection  to  this  assignment,  especially  in  this 
court,  that  the  complainant  was  not  described  therein  by  name. 
It  is  admitted  that  at  the  time  of  the  execution  of  the  bond  and 
mortgage,  and  the  assignment,  she  was  the  lady  superior  of  the 
Congregational  Nunnery  of  Montreal,  and  authorized  by  the 
laws  of  Canada  to  receive  and  collect  the  debts  due  to  the  ladies 
of  that  institution.  An  assignment  to  her  by  that  description 
identified  the  assignee  with  as  much  certainty  as  if  she  had 
been  described  by  her  name.  In  the  case  of  Shaw  et  a/,  v.  Laud, 
12  Mass.  447,  where  a  bond  and  mortgage  had  been  given  to 
the  plaintiffs  by  the  description  of  the  heirs  at  law  of  John  1^- 
rel,  without  mentioning  any  of  their  names,  be  being  dead  at  the 
time  of  giving  such  bond  and  mortgage,  the  court  held  the  secur- 
ities to  be  valid.    And  Chief  Justice  Parker,  who  delivered  the 
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opmion  cl  the  oourt^  says  a  deed  made  to  the  heirs  at  law,  of  a 
deoeaaed  person,  is  good;  beoause  the  persons  who  are  to  take 
oan  be  asoeriained  bj  extrinsio  testimony.  In  the  case  of  Stro' 
mour  T.  BoUenbury^  4k  Desan.  268,  the  court  of  chancery  in  South 
Oarolina  held  that  a  deed  of  dayes  to  the  grantees  therein,  by 
no  other  name  than  that  of  the  grandchildren  of  the  grantor  by 
his  daughter  Catherina,  was  yidid,  and  conveyed  the  property 
to  her  children  who  were  in  esse  at  the  time  of  the  execution  of 
the  deed.  And  a  similar  decision  was  made  in  the  case  of  Hogg 
and  W^e  v.  Oddmi^  Dudley  (Gta.),  185,  where  the  grantees  were 
not  named  by  the  grantor,  but  were  described  as  the  children 
of  Nan<7  Jones.  But  a  grant  to  an  individual  named,  and  his 
associates,  appears  to  be  too  uncertain  and  indefinite  to  convey 
anything  to  others  than  the  individual  named  in  the  deed:  Ihuim 
tan  V.  Beards  2  Nott  &  M.  400. 

There  is  no  foundation  for  the  suggestion  that  McNamara  in-^ 
tentionally  gave  the  bond  and  mortgage  for  more  than  waa 
actually  due,  for  the  purpose  of  defrauding  his  creditors.  The 
admission  of  the  indebtedness  by  McNamara,  at  the  time  of 
the  giving  of  the  bond  and  mortgage,  as  the  same  was  stated  in 
the  letter  to  him  from  the  agent  of  the  ladies  of  the  nunnery  at 
Montreal,  and  the  execution  of  those  securities  for  that  amount, 
was  sufficient  evidence  of  the  indebtedness,  not  only  against  the 
mortgagor,  but  also  as  against  the  appellant  who  claimed  under 
him,  through  the  subsequent  judgment.  The  stipulation  of  the 
appellant  to  admit  that  a  certain  sum  was  due,  was  not  an  ad* 
mission  on  the  part  of  the  respondent  that  the  whole  amount 
mentioned  in  the  bond  and  mortgage  was  not  actually  due. 
Her  counsel,  therefore,  if  he  had  thought  proper,  might  have 
claimed  the  whole  sum  secured  by  the  bond  and  mortgage,  with 
interest  thereon.  But  as  the  complainant  only  asked  for  a 
decree  for  the  smaller  sum  mentioned  in  the  stipulation  given 
by  the  adverse  party,  the  probability  is  that  some  mistake  had 
occurred  in  stating  the  account,  or  in  reducing  the  Canada  cur- 
rency, in  which  the  account  was  stated  in  the  letter  of  the  agent, 
into  dollars  and  cents.  Such  an  error,  however,  if  it  occurred, 
would  not  render  the  deed  fraudulent. 

There  is,  therefore,  no  error  in  the  decree  appealed  from,  and 
it  must  be  affirmed  with  costs.  And  if  the  proceeds  of  the 
mortgaged  premises,  upon  a  sale  thereof  under  the  decree,  should 
not  be  sufficient  to  pay  the  amount  due  upon  such  decree  and 
the  costs,  together  with  the  expenses  of  the  sale,  the  appellant 
muai  pay  to  the  respondent  the  value  of  the  rents  and  profits  of 
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tlitt  mortgaged  premises  during  the  time  the  sale  has  been  bqa- 
pended  I7  this  appeal,  or  so  much  of  theTalue  of  such  rents  and 
profits  as  may  be  necessazy  to  pay  the  deficiency;  as  the  respond- 
ent's damages  for  the  delay  and  vexation  caused  by  such  appeal. 
And  the  respondent  is  to  be  at  liberty  to  apply  for  a  referenoe  to 
ascertain  the  amount  of  such  damages,  if  necessaiy. 


IhnjvntT  or  Dnn  10  Thibd  Pirboh  vob  OB4irasst  See  Peavey  v.  TSUon, 
46A]iLl)eaaeS;iferrabv.<9ii^46Id.S16,andoMe8dtedlnii^  Adeed 
may  be  delivered  to  a  ttnuiger  for  the  gantee,  without  tptdbX  authority  from 
the  grantee  to  reoeive  it,  and  a  rafaeequent  aaaent  it  anflBoient  to  make  it  valid 
from  the  original  delivery  t  Lmorenee  ▼.  FaHey,  24  Hun,  296,  citing  the  princi- 
pal caae.  So  a  delivery  of  an  awrignment  of  a  claim  to  a  third  peraon  for  the 
•aaignee:  Ro»e  v.  Baker,  18  Barb.  283.  Delivery  of  a  deed  or  oontraet  ia 
wwniitiBl  to  ita  validity,  and  parol  evidence  tliat  there  waa  no  deliveiy  ia  alwaya 
oompetent:  St^ffhena  v.  B^falo  cte.  B.  R.  Co.,  20  Barb.  338. 

AssxirT  or  a  Tabtt  to  a  Dxkd  or  Ck>irviiTAiiGS  for  hia  benefit  ia  preanmed 
natil  the  contrary  appeara,  bot  diasent  may  be  ahown:  Peavey  v.  TUton,  46 
Am.  Dec  866  and  note;  MerrUU  v.  Sw^ft,  46  Id.  315. 

AflBieHMXNT  or  MoBVOAOS:  See  Pratt  v.  Bennington^  33  Am.  Dec  201; 
Terry  v.  Woods,  45  Id,  274,  and  note  A  mortgage  may  be  aasigned  by  de- 
livery without  writing:  Bunyan  v.  Menereau,  6  Id.  393;  or  by  an  aarignmant 
of  the  debt  secured  by  it:  Terry  v.  Woods,  45  Am.  Dec  274,  and  note.  De> 
livery  of  an  aangnment  of  a  m<»rtgage  waa  held  not  eeaential  to  ita  validity 
vnder  certain  droumatancea  in  Aldridge  v.  Weems,  10  Id.  250. 


Bank  of  TJxioa  v. 


oi:*;iai: 


[3  Basboub's  OBAaOSBT,  688.] 

IlBinrBtAOT  OAK  NOT  Ssv  UP  OuTSTAHDnro  TiTLB  IN  A  STEANeBB»  when 
for  landa  by  the  owner  of  a  title  under  which  defendant  olaiined  whea 
lie  entered  into  poeaeeaion. 

Tmkaxt  BaoKiviNa  Possission  or  Lands  from  his  Landlord  ia  eatopped 
from  denying  the  latter's  title  while  he  remaina  in  poaaeaaion  thereunder; 
but,  upon  the  expiration  of  hia  leaae,  he  may  aurrender  poaaeaaion  and 
may  ane  for  and  recover  it  back,  on  ahowing  better  titie  in  himaelf . 

TnsM  AoQUiBiD  BT  Ons  Who  has  PRsyioimLT  Odntxtkd  with  Wakrantt, 
immediately  veata  in  hia  grantee,  hia  heira,  or  aaajgna 

OoviNANT  or  Waraantt  Bxnn  with  thb  Land,  bo  aa  to  give  the  heira  and 
aarigneea  of  the  grantee  the  benefit  of  the  eatoppel  aa  againat  the  war- 
rantor and  hia  heira  and  aaaigna. 

Dbd  to  Thbsr  Pkrsons  Vrsts  Titlr  in  Thxm  as  Tenants  in  common, 
though  they  are  deaoribed  aa  ezecuton,  there  being  nothing  in  the  deed 
to  ahow  that  the  eetate  waa  intended  to  be  veated  in  them  aa  truateea. 

PiriiaoNB  Entirino  upon  Land  Subsbqubntlt  to  tbs  Issuino  ov  an  Bnov- 
noN  must  anmndfir  poaaeaaion  to  the  purohaaer,  unleaa  they  can  ahow 
that  tha  Judgment  waa  invalid,  or  that  they  have  a  better  titie  hi  them* 
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(hm  OAS  iroT  Cokplaih  ot  -an  Ebbovbovs  Dbcbbb  who  bat  no  logiU  or 
equitable  interest  afieeted  therelqr. 

BaooTKBT  vr  Qbastemb  ior  All  thb  Damages  OooASioirsD  by  the  breach 
of  a  ooveoant  of  aeiam  or  of  wammty,  pfevente  the  operation  of  tiie 
estoppel  of  sooh  ooyenant  by  creating  a  oonnter  estoppel,  wliich  prevents 
the  oorenantees  and  those  claiming  under  them  from  showing  that  an 
interest  in  the  land  was  acquired  by  the  original  conveyance. 

fiBOONYETANOX  OF  Lavd  bt  THB  Gbabtbb,  without  any  covenant  of  warranty 
in  the  reconveyance,  will  not  prevent  tnch  grantee  from  recovering  for 
a  breach  of  the  covenant  of  sdsin  contained  in  the  original  deed  to  him. 

OcvBNABT  aw  Wabrabtt  IB  NOT  Bboxbn  vbtil  EvionoH. 

Boirn  AND  MoBTOAOB  MAT  BB  Dbcbbbd  TO  BB  Dblivbbbd  Up  and  osncoled 
when  both  parties  thereto  have  acted  under  a  mistake,  as  where  the  legal 
title  was  already  in  the  mortgagees,  when  rappoeed  by  the  parties  to  be 
in  the  mortgagors. 

Chakcsbt  will  Pbocxbd  m  a  Cabb  whxbb  thbbb  is  an  Adbqvatb  Bkmxi>t 
at  law,  if  all  the  parties  to  the  snit  submit  themselves,  withoat  obf  eotioBy 
to  the  Jurisdiction  of  the  chancellor. 

C08T8  MAT,  IN  Chanobbt,  BB  Rbtusbd  TO  EiTHBB  Pabtt,  where  the  com- 
plainant came  into  that  court  improperly  and  unnecessarily,  ahhoagh 
the  defendant  interposed  no  objection  to  the  jurisdiction  of  the  court  and 
a  decree  was  entered  on  the  merits. 

OoKTETANCB  TO  Two  OB  MoBB  AS  BzBouTOBS  vests  title  in  them  as  such 
in  joint  tenancy. 

Custom  is  thb  Bbst  iNTBBPBxnEB  of  thb  Law.  A  comptroUerHi  deed  will 
not  be  adjudged  void  when  in  the  form  sanctioned  by  long  years  of  usage, 
during  which  many  recoveries  have  been  liad  in  the  courts. 

Oomftbollxb's  Dbbd  fob  Taxxs  need  not  be  technically  in  the  name  of  the 
people  of  the  state,  nor  need  it  state  the  year  in  which  the  tax  was  aa- 


Opbbation  of  Tax  Dbbd  mat  bb  Dbfbatxd  by  showing  that  the  taxes 

were  paid  before  the  sale,  or  that  no  proper  notice  to  redeem  was  gives 

to  the  occupant  of  the  premises. 
CoMFTBOLLKB*s  DxBD  18  VoiD  if  the  lauds  intended  to  be  conveyed  can  not 

be  located  from  the  description  given. 
BxLBASB  TO  Rbndbb  A  Pabtnxb  Goxpbtbnt  AS  A  Wrvxbs  must  release 

from  liability  all  members  of  the  firm. 
Rbt.baot  to  a  Witnbss  to  Bbndbb  Him  Oompbtbmt  where  his  interest  or 

incompetency  has  not  been  disdoeed  by  his  evidence,  csn  not  be  proved 

by  himself  nor  by  ex  parte  aflSdavits  of  others. 
Lands  could  not  bb  Soij>  under  Ezboution  at  Common  Law. 
Bnolish  Statutx  Authorizing  Lands  to  bb  Dbuybbbd  in  Bxtbnt  ufob 

Elboit  became  a  part  of  the  common  law  of  the  colony  of  Kew  York, 

but  was  for  most  purposes  superseded  by  the  statute  6  Qeo.  IL,  ehaptsr 

5,  subjecting  real  estate  in  the  cdonifls  to  sale  under  exeontioa  In  the 

same  manner  as  personal  property. 
Plaintiff  Pubohabino  Pbopkrtt  undbb  his  Bxboution,  and  bsiqgalterwards 

evicted  for  want  of  title  in  judgment  debtor,  has  a  reoMdy  either  by  sum- 

Mjgy  appHoation  to  the  eomrt  whsaee  theexactttiotiiwad  or  by  proeesd 

tegi  In  ohaiioeiy. 
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Wirmas  iNOOMTBRin*  with  Rasraor  to  One  Issux  ik  a  Gausb,  on  m- 

ooant  of  his  interest  in  sirch  iune,  is  competent  to  teetify  npon  other 
iflsoee  in  which  he  is  not  interested. 

Ck>iacuinGATioNa  to  as  Attobnkt  axe  PBiyiiJ»n>,  if  made  with  ref erenoe 
to  the  object  or  sabjeot  of  the  attorney's  employnient,  though  not  made 
in  the  proseeation  or  defense  of  any  snit,  began  or  contemplated. 

AiTOiufXT  BMPLOTto  TO  Fbepabb  A  Dbxd  shoold  not  be  aEowed  to  dis- 
close any  commnnication  then  made  to  him  by  his  dient  concerning  the 
object  and  subject-matter  of  snch  deed. 

Whin  Pkitiliosd  Gommunioation  is  Mads  bt  ob  Aitkctb  Sstesal 
Clobnts,  a  majority  of  them  can  not  waive  the  privilege  and  anthorise 
the  attorney  to  disclose  the  communication  against  the  expressed  wish  of 
any  one  of  snch  clients,  though  such  dinenting  client  is  not  a  party  to 
the  snit  in  which  the  attorney  is  called  to  testify. 

Attobkkt  Who  Wttnbssxd  a  Duu>  which  he  was  employed  to  prepare, 
may  be  compelled  to  testify  with  respect  to  execution;  also  as  to  whether 
it  was  antedated,  or  has  been  altered,  or  as  to  the  date  of  its  actual  de- 
liyery;  and,  in  the  event  of  its  being  lost  or  suppressed,  he  may  be  re- 
quired to  give  evidence  of  its  contents.  But  he  will  not,  because  of  his 
being  a  subscribing  witness,  be  allowed  to  disclose  communications  mads 
to  him  by  his  clients  respecting  the  subject  or  object  of  the  oonyesranoe. 

OoimuHiaATioira  to  an  Attornxt  Emplotxd  to  I^tAW  a  Ck>NVSTANcn  or 
mortgage,  fraudulent  as  to  creditors,  are  privileged. 

Bill  filed  in  NoTember,  1889,  by  the  Bank  of  Utica  against 
John  O.  and  James  O.  Merserean,  the  Stenben  County  Bank, 
and  the  Chemung  Canal  Bank,  to  obtain  possession  of  certain 
premises  described  in  a  sheriff's  deed  to  complainant,  and  to  set 
aside  certain  transfers  made  by  John  O.  Mersereau  and  Budd 
and  wife  to  the  Steuben  County  Bank,  and  to  set  aside  a  comp- 
troller's deed,  or  to  have  it  declared  that  the  premises  were  held 
in  trust  for  the  complainant,  and  for  general  relief.  In  I8I89 
the  premises  in  controversy  were  held  by  H.  Gbrretson  and  O. 
Byers,  as  tenants  in  common.  The  former,  dying  soon  after- 
wards, devised  his  interest  to  his  executors,  J.  Oarretson,  J. 
Quyon,  and  P.  I.  Van  Pelt,  who  were  authorieed  to  make  sales 
and  pay  one  half  of  the  proceeds  to  the  testator's  son,  John, 
and  the  other  half  to  the  testator's  daughters,  Dinah  Merserean 
and  Margaret  Ouyon.  The  executors,  in  1814,  sold  their  one 
half  of  the  property  to  Joshua  Mersereau,  jun.,  taking  from 
him  a  bond  and  mortgage  to  secure  four  thousand  seven  hun- 
dred and  seventy-seven  dollars  and  fifty  cents,  the  balance  of 
the  purchase  money  remaining  unpaid.  He  went  into  posses- 
sion of  the  property,  and  made  some  contracts  of  sale.  In 
October,  1817,  a  judgment,  recovered  against  him  by  W.  Smith, 
became  a  lien  on  his  interest  in  the  premises.  In  the  mean 
time  Bjers*  half  of  the  properly  had  been  transferred  to  O.  B. 


IM  Bavk  of  TTtica  v.  Meb8BUA0.    [Nev  Tork, 

De  Hart,  wlio  in  Januaxy,  1818,  oommenoed  a  suit  for  partituNiy 
proceeding  against  bis  co-tenants  as  unknown  owners.  Finding 
himself  unable  to  pay  the  balance  of  purchase  money  due  from 
him,  Joshua  Mersereau,  jun.,  Februaxy  9^  1818,  conyeyed  his 
one  half  of  the  premises  to  J.  Garretson,  J.  Guyon,  and  P.  I. 
Van  Pelt  The  deed  contained  ooTenants  of  wananiy  and 
seisin,  and  for  further  assurance.  The  grantees  were  described 
as  executors  of  H.  Oanetson.  They  canceled  the  mortgage  on 
receiying  this  reconyeyance.  On  the  tweniy-eighth  of  the  same 
month,  a  sale  of  the  property  was  made  on  Smith's  judgment. 
E.  Lindsley  became  the  purdiaser,  and  a  conyeyance,  in  pursu- 
ance of  the  sale,  was  made  to  him  in  March  of  the  same  year. 
The  suit  in  partition  resulted  in  a  judgment,  entered  in  Septem- 
ber, 1818,  setting  off  to  unknown  owners  five  thousand  four 
hundred  and  fifty  acres  west  of  the  Tioga  river,  excepting  two 
hundred  and  ninety-two  acres  partitioned  to  J.  W.  Byers  and 
one  acre  to  O.  B.  De  Hart,  and  charging  the  part  so  set  off  with 
one  half  of  the  costs  of  the  suit.  At  a  sale  under  this  last 
judgment,  E.  Lindsley  purchased  one  thousand  acres  of  the 
tract  set  off  to  unknown  owners.  Afterwards,  in  September, 
1819,  lindsley  conveyed  one  tract  of  thirfy-five  acres  and  an- 
other tract  of  five  hundred  and  forty-six  acres  to  Dinah  Mer- 
sereau,  under  an  agreement  that  she  was  to  accept  these 
lands  in  satisfaction  of  the  one  fourth  proceeds  of  sales 
of  land  to  which  she  was  entitled  under  her  father's  wilL 
On  December  16, 1819,  Joshua  Mersereau  jKofected  an  arrange- 
ment by  which  he  obtained  a  conveyance  from  Lindsley  of  all 
the  lands  except  tracts  already  conveyed  to  Dinah  Mersereau 
and  B.  Harrower.  He  agreed  to  pay  the  executors  the  amount 
due  under  his  original  purchase,  except  as  to  the  one  fourth 
which  had  been  provided  for  by  the  conveyance  to  Dinah  Merse- 
reau. On  December  16th,  Jodiua  Mersereau  and  wife  ezeonted 
their  bond  and  mortgage  to  the  executors,  on  three  thousand 
acres  of  the  land,  to  secure  one  thousand  seven  hundred  dollars 
in  five  yearly  payments.  The  balance  due  the  executors  was 
paid  in  bonds  and  mortgages  taken  by  Joshua  Mersereau  from 
sundry  purchasers  of  lands  sold  and  conveyed  by  him  and  not 
included  in  the  three  thousand  acres  mortgaged.  In  1821, 
Joshua  Mersereau  left  the  premises  and  went  to  Pennsylvania 
to  live,  where  he  died  in  the  latter  part  of  the  same  year.  On 
the  twentieth  of  January,  1831,  John  O.  Mersereau  became  the 
assignee  of  the  one  thousand  seven  hundred  dollar  mortgage,  and 
of  various  judgments  against  Joshua  Mersereau,  and  of  sundry 
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mortgages  which  had  been  given  to  Joshua  by  varikms  purohasers 
and  by  him  tamed  over  to  the  ezeontors.  On  the  same  day  J. 
Ghirreteon  and  P.  I.  Van  Pelt,  as  suiriving  ezeontors  of  H.  Gar- 
retson,  qnitchumed  the  premises  to  John  O.  Mersereau.  In  this 
deed  H.  Onyon  joined,  describing  himself  as  executor  of  J.  Giiyon. 
John  G.  Mersereau  soon  afterwards  took  possession  of  the  prop- 
erty, and  contracted  to  sell  one  thousand  acres  to  M.  Lewis  ai  d 
others.  In  1832,  John  G.  Mersereau  went  into  partnership  with 
Ghaunoey  Hofi&nan  and  James  G.  Mersereau,  agreeing  to  convey 
to  each  one  third  of  the  property,  and  they,  in  return,  agreed  to 
pay  their  proportion  of  three  thousand  two  hundred  dollars  re- 
maining due  the  executors  of  Garietson.  They  built  a  stK>re 
and  saw-mill,  made  other  valuable  improvements,  and  became 
largely  indebted  to  the  Steuben  County  Bank  and  the  Chemung 
Canal  Bank.  Their  business  was  carried  on  under  the  firm 
name  of  Hoffiooan  &  Mersereau.  In  that  name,  in  the  early 
part  of  1833,  they  sent  a  large  quantity  of  lumber  to  Port  De- 
posit, Maryland.  At  the  last  named  place,  they,  in  connection 
with  N.  Pearsall,  bought  tweniy-eight  thousand  dollars'  worth  of 
lumber.  In  September  of  the  same  year,  Hofiman  formed  a 
partnership  with  G.  Love  and  J.  S.  Pickering,  of  Philadelphia, 
under  the  firm  name  and  siyle  of  Love,  Pickering  &  Co.,  to 
which  last  named  firm  Pearsall  sold  his  share  of  the  lumber 
bought  at  Port  Deposit.  He  received,  in  payment,  notes  of 
Love,  Pickering  &  Co.,  amounting  to  thirteen  thousand  dollars. 
Pearsall  indorsed  these  notes  to  H.  McEldery.  Love,  Pickering 
&  Co.  soon  became  insolvent.  In  1834,  Hofiman  &  Mersereau 
obtained  large  quantities  of  lumber  and  shingles  and  sent  them 
to  Port  Deposit.  In  June  of  that  year,  Hofiman  made  a  state- 
ment of  the  a&iirs  of  the  firm,  from  which  it  appeared  that  the  firm 
owed  the  Bank  of  XJtica  seventeen  thousand  dollars;  the  Che- 
mung Canal  Bank,  ten  thousand  five  hundred  dollars;  the  Steu- 
ben County  Bank,  fourteen  thousand  dollars;  and  other  creditors, 
seventeen  thousand  three  hundred  and  twenly-five  dollars.  The 
assets  appeared  to  be  nearly  double  the  liabilities.  This  statement 
was  furnished  to  each  of  the  banks.  They  sent  an  agent,  Magee, 
to  see  HofEman  and  endeavor  to  get  these  claims  secured.  Hoff- 
man finally  agreed  to  mortgage  the  lumber  at  Port  Deposit  to 
the  Bank  of  XJtica,  and  the  lands  of  the  firm  to  the  Steuben 
County  Bank  and  the  Chemung  Canal  Bank.  An  attorney, 
named  Groom,  was  employed  to  draw  the  mortgage  on  the  lum- 
ber. The  mortgage  was  accordingly  drawn,  and  was  executed 
by  Hoffinan  and  James  G.  Mersereau,  August  2,  1884.    On 
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September  18, 1884,  the  cashier  of  the  Bank  of  Utica  wrote  to 
Hoffinan  stating  that  the  latter  had  done  all  an  honorable  man 
ooold;  but  suggesting  that  as  small  creditors  might  become 
▼eiy  greedy  and  commence  suits,  it  might  be  well  to  give  his  bank 
a  judgment,  and  that  the  bank  would  give  Hoffinan  complete 
control  over  the  judgment,  when  given.  About  the  eighteenth 
of  September,  Hoffinan  &  Mersereau  concluded  to  give  a  judg- 
ment to  the  Bank  of  Utica,  and  to  have  it  entered  at  such  time 
that  the  other  banks  would  be  least  likely  to  have  any  knowl- 
edge of  it  The  defendants  also  claimed  that  the  judgment  was 
for  a  greater  sum  than  was  owing  the  Bank  of  Utica.  An  attor- 
ney named  H.  G.  Cotton  was  employed  by  Hoffinan  &  Mer- 
sereau to  draw  a  bond  in  the  penally  of  forty-five  thousand  dol- 
lars, conditioned  for  the  payment  of  twenty-two  thousand  seven 
hundred  and  fortynsix  dollars  and  twenty-two  cents,  and  inter- 
est, and  a  warrant  of  attorney,  authorizing  the  entry  of  judg- 
ment for  the  amount  of  the  bond.  The  circumstances  preceding 
the  giving  of  this  bond  and  warrant,  and  the  evidence  by  which 
they  were  shown,  are  stated  in  the  opinion  of  the  chancellor. 
The  papers  were  given  to  the  Bank  of  Utica  by  Hoffinan.  That 
bank  then  had  drawn  up  a  detailed  statement  of  the  amounts 
owing  from  Hoffinan  &  Mersereau,  aggregating  twenty-six  thou- 
sand seven  hundred  and  twelve  dollars.  About  October  10, 
1834,  judgment  was  entered  on  the  bond  and  warrant.  The 
bank  at  the  same  time  discounted  two  notes  for  one  thousand 
two  hundred  and  fifly  dollars  each,  drawn  by  John  O.  and 
James  O.  Mersereau,  and  indorsed  by  Hoffiman.  On  these 
notes  the  bank  recovered  judgment  against  the  drawers  and  in* 
dorser  in  October,  1836.  Hoffman  &  Mersereau  had,  by  vari- 
ous pretexts,  postponed  the  giving  of  mortgages  on  their  lands. 
On  November  3,  1834,  they  fraudulently  represented  to  the 
Steuben  County  Bank  that  their  lands  were  unincumbered,  and 
thereby  induced  that  bank  to  take  their  bond  for  twelve  thousand 
dollars,  payable  in  four  yearly  payments,  to  commence  in  July, 
1836,  secured  by  mortgage  on  the  undivided  half  of  certain 
lands.  They  afterwards,  in  the  same  year,  gave  a  bond  and 
mortgage  to  the  Chemung  Canal  Bank,  on  the  other  half  of  the 
lands,  to  secure  ten  thousand  four  hundred  and  twenty-two 
dollars  and  ninety-three  cents.  Hoffinan  &  Mersereau  had 
given  the  Steuben  County  Bank  a  note  for  their  indebtedness 
over  and  above  the  twelve  thousand  dollars,  and,  on  this  note, 
judgment  was  confessed  in  December,  1835.  In  the  spring  of 
1836,  execution  issued  on  the  judgment  of  the  Bank  of  Utica» 
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was  levied  on  certain  personal  property*  and  realized  two  thou- 
sand dollars.  On  July  20, 1836,  John  O.  and  James  G!  Mer- 
sereau  surrendered  possession  to  the  Steuben  Couniy  Bank  and 
the  Chemung  Canal  Bank,  as  mortgagees  of  the  lands  included 
in  their  mortgages.  When  Joshua  Mersereau,  jun. ,  died,  he  left 
as  his  sole  heir  an  infant  daughter,  who,  on  attaining  woman- 
hood, intermarried  with  one  Budd.  The  Steuben  County  Bank^ 
on  September  7,  1837,  obtained  a  conveyance  from  her  and  her 
husband,  of  their  interest  in  the  three  thousand  acres  mort- 
gaged by  Joshua  to  the  executors  of  H.  Oanetson.  November 
4, 1837,  the  defendant  banks  leased  to  T.  L.  Mersereau  for  one 
year,  who  entered  and  thereafter  continued  in  possession  as 
their  tenant.  November  10, 1887,  the  premises  were  sold  to  the 
Bank  of  Utica,  under  its  judgment.  This  sale  was  consum- 
mated by  a  conveyance  made  to  complainant  April  19,  1889. 
Certain  comptroller's  sales  for  taxes  were  made,  and  by  assign- 
ments became  vested  in  the  defendant  banks.  December  6, 1837, 
John  O.  Mersereau  assigned  to  the  Steuben  County  Bank  the 
one  thousand  seven  hundred  dollar  mortgage  which  he  had  ob- 
tained from  the  executors  of  H.  Garretson.  H.  G.  Cotton,  the 
attorney  employed  to  draft  the  bond  and  warrant  of  attorney,. 
Chauncey  Hoffman,  and  W.  G.  Wells  having  been  examined  as* 
witnesses,  motions  were  made  to  suppress  iJieir  testimony,  and 
the  rulings  on  this  subject  su£Sciently  appear  in  the  opinion  of 
the  chancellor.  The  vice-chancellor  decreed  that  complainani 
had  acquired  title  to  the  land  embraced  in  the  deed  to  it,  under 
the  judgment  in  its  favor,  and  was  entitled  to  the  possession  of 
such  land.  Appeal  was  taken  by  complainant  from  the  order 
suppressing  Hofiman's  evidence.  The  defendants  appealed 
from  the  decree  adjudging  the  complainant  entitled  to  the 
lands. 

E.  A.  Oraham  and  C.  P.  Kirldand^  for  the  complainant. 
E.  HaweU  and  8.  Stevens,  for  the  defendants. 

Walwobih,  Chancellor.  At  the  time  of  docketing  of  the 
judgment  of  the  Bank  of  Utica  against  Hoffinan  and  John  G. 
and  James  G.  Mersereau,  in  October,  1834,  the  judgment  debt- 
ors, or  some  of  them,  were  in  possession  of  the  whole  of  the 
premises  in  controversy  in  this  cause,  claiming  that  John  G. 
^(ersereau  was  the  legal  owner  thereof,  under  the  conveyance  of 
Januaiy,  1831.  And  that  possession  was  continued  until  it  was 
surrendered  to  the  two  defendant  banks,  as  subsequent  mori* 
gagees  of  the  judgment  debtors,  in  July,  1836;  after  the  execu- 
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tion  of  the  complaizuuit  was  in  the  hands  of  the  sheriff  and  had 
been  levied  upon  the  premises.  If  this  judgment,  therefore,  is 
valid,  and  had  this  been  a  mere  possessory  action  to  recover 
such  possession  for  the  complainant,  without  the  necessity  of  set- 
tling the  legal  ownership  of  the  fee  of  the  premises,  there  would 
be  no  difficulty  in  disposing  of  the  case,  upon  the  ordinary  prin- 
ciples which  are  applicable  in  possessory  actions.  And  the  de- 
fendant banks,  vdthout  showing  a  superior  right  in  themselves 
acquired  subsequently  to  their  entry  as  mortgagees  merely, 
would  not  be  permitted  to  hold  the  possession  against  the  com- 
plainant. For  where  a  parly  enters  into  the  possession  of  lands 
claiming  under  a  particular  title,  he  can  not  set  up  an  outstand- 
ing title  in  a  stranger,  as  a  defense  to  a  suit  by  the  owner  of  the 
title  under  which  he  entered,  to  recover  the  possession  of  the 
premises:  Jackson  v.  Stewart^  6  Johns.  34;  Jackson  v.  De  WalUf 
7  Id.  157;  Hart'8  Lessee  v.  Johnson,  6  Ohio,  89;  Norwood  v.  Mar- 
row,  4  Dev.  &  B.  L.  449.  But  a  party  who  has  gone  into  pos- 
session of  land  as  the  tenant  of  another,  and  acknowledging  his 
title,  is  only  estopped  from  denying  the  validity  of  that  title, 
and  setting  up  a  better  right  in  himself,  so  long  as  he  retains 
the  possession;  or  during  the  continuance  of  the  tenancy.  For 
upon  the  termination  of  the  lease  and  the  restoration  of  the  posses- 
sion, he  may  sue  and  recover  back  the  possession  of  the  premises, 
upon  showing  a  better  title  in  himself:  Lessee  of  OaUowayY. 
Ogle,  2  Binn.  471;  Wilson  ads.  Wealhersby,  1  Nott  &  M.  374; 
Jackson  v.  Walker,  7  Cow.  644;  Jackson  v.  MoLeod,  12  Johns. 
183;  Camp  v.  Camp,  5  Conn.  301  [13  Am.  Dec.  60].  In  the  case 
under  consideration,  the  vice-chancellor  has  not  only  decreed  the 
delivery  of  the  possession  of  the  premises  to  the  complainant,  so 
as  to  put  the  Bank  of  XJtica  in  a  situation  properly  to  contest  the 
alleged  title  which  the  Steuben  County  Bank  claimed  under  the 
deed  of  Budd  and  wife,  and  under  the  comptroller's  deed,  for 
certain  portions  of  the  premises  in  controversy,  but  has  abso- 
lutely prevented  the  defendants  from  setting  up  that  title  here- 
after, in  any  form  of  proceeding.  It  becomes  necessary,  there- 
fore, to  examine  the  question  whether  the  legal  title  to  a  part  of 
the  premises,  or  rather  the  equity  of  redemption  in  that  part 
thereof  which  was  embraced  in  the  one  thousand  seven  hundred 
dollar  mortgage  to  the  executors  of  Gbrretson,  was  outstanding 
in  Mrs.  Budd,  as  the  sole  heiress  of  her  father,  at  the  time  of 
the  conveyance  from  Budd  and  his  wife  to  the  Steuben  County 
Bank,  in  September,  1837;  [and  also  the  question  whether  any 
title  to  the  eight  hundred  acres,  specified  in  the  comptroller's 
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deed,  pasaed  to  {hat  bank  by  Tirtae  of  Buoh  deed.    The  fimt  of 
these  queetions  I  will  now  proceed  to  consider. 

By  the  common  law,  if  a  grantor,  who  had  no  interest,  or 
only  a  defeasible  interest,  in  the  premises  granted,  conTcyed 
the  premises  with  warranty,  and  afterwards  obtained  an  abeo- 
late  title  to  the  property,  such  title  immediately  became  vested 
in  the  grantee,  or  bis  heirs  or  assigns,  by  estoppel:  Coy.  Go. 
lot.  265,  a.  And  if  the  grantor,  or  any  one  claiming  title 
from  him  subsequent  to  such  grant,  sought  to  recoTcr  the  prem- 
laea  by  yirtae  of  such  after-acquired  titie,  the  original  grantee, 
or  his  heirs  or  assigns,  by  virtue  of  the  warranty  which  ran 
with  the  titie  to  the  land,  might  plead  such  warranty,  by  way  of 
rebutter,  or  estoppel,  as  an  absolute  bar  to  the  claim :  Id.  866,  a; 
Terms  de  la  Ley,  tit.  Quaranty;  Toml.  L.  Diet.,  art.  Bebutter. 
This  principle  has  been  applied  to  all  suits  brought  by  persons 
bound  by  the  warranty,  or  estoppel,  against  the  grantee  or  his 
heirs  and  assigns.  So  as  to  give  the  grantee,  and  those  claim- 
ing under  him,  the  same  right  to  the  premises  as  if  the  subee« 
quentiy  acquired  titie,  or  interest  therein,  had  been  actually 
vested  in  the  grantor  at  the  time  of  the  original  conveyance 
from  him  with  warranty;  where  the  covenant  of  warranly  was 
in  full  force  at  the  time  when  such  subsequent  titie  was  acquired 
by  the  grantor:  Jackson  v.  Wright,  14  Johns.  193;  Browny.  Mo 
Cormck,  6  Watts,  64  [81  Am.  Dec.  450];  Comstock  v.  SmUh,  18 
Pick.  119  [28  Am.  Dec.  670].  And  where  an  estoppel  runs  with 
the  land  it  operates  upon  the  titie,  so  as  actually  to  alter  the 
interest  in  it,  in  the  hands  of  the  heirs  or  assigns  of  the  person 
bound  by  the  estoppel  as  well  as  in  the  hands  of  such  person 
himself.  Thus,  if  a  man  by  deed  indented  make  a  lease  of  land, 
reserving  rent,  which  implies  a  warranty  on  the  part  of  the 
lessor,  and  the  landlord  has  no  interest  in  the  land  at  the  time 
of  the  execution  of  the  lease,  if  he  afterwards  purchases  the 
land  and  then  sells  it  to  a  stranger,  the  latter  will  hold  it  sub- 
ject to  the  lease;  and  coming  in  as  the  assignee,  or  grantee,  of  the 
person  who  made  the  lease,  will  be  estopped  from  showing  that 
the  lessor  had  no  interest  in  the  land  at  the  time  he  made  such 
lease:  1  Co.  Lit.,  19th  Lond.  ed.,  47,  note  11;  7  Bac.  Abr.,  War- 
ranty, L.;  BuU  V.  WioU,  1  BoUe's  Abr.  868;  Stmes  v.  Skinner,  8 
Pick.  52;  I¥evivan  v.  Lawrence,  6  Mod.  258.  For  as  a  covenant 
of  warranty  runs  with  the  lands,  so  as  to  give  the  heirs  and 
assigns  of  the  grantee  the  benefit  of  the  estoppel  as  against  the 
warrantor,  it  runs  with  the  subsequentiy  aoquired  interest  of 
the  wanantor,  in  the  hands  of  the  heirs  and  asngns  of  the 
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latter;  so  as  to  bind  that  interest,  by  the  estoppel,  as  against 
any  person  claiming  the  same  nnder  him,  in  the  post:  Fairbanks 
T.  WiUiamson,  7  Oreenl.  96;  Somea  v.  Skinner,  8  Pick.  52;  Stow 
T.  Wy9e,  7  Conn.  214  [18  Am.  Dec.  90];  Den  ex  dem.  Lunsford 
T.  Alexander,  4  Dey.  &  B.  L.  42;  Jackson  y.  Parkhiirst  A  Oumey, 
9  Wend.  209.  Judge  Lane,  in  delivering  the  opinion  of  the 
BUpreme  court  of  Ohio,  in  the  case  of  Douglass  t.  SooU,  6  Ohio, 
198,  very  correctly  says,  that  the  obligation  created  by  an 
estoppel  not  only  binds  the  party  making  it,  bat  all  persona 
privy  to  him;  the  l^gal  representatives  of  the  party,  those  who 
stand  in  his  situation  by  act  of  law,  and  all  who  take  his  estate 
by  contract,  stand  in  his  stead,  and  are  subjected  to  all  the  con- 
sequences which  accrue  to  him.  It  adheres  to  the  land,  and  is 
transmitted  with  the  estate.  And  in  Phelps  v.  BUmni,  2  Dev.  L. 
177,  the  supreme  court  of  North  Carolina  held  that  where  land 
was  vacant  and  uncultivated,  the  party  entitled  by  estoppel  was 
in  the  constructive  possession  of  the  Ic^nd;  so  as  to  maintain  an 
justion  of  trespass  against  a  person  who  went  upon  the  land  and 
•cut  timber,  claiming  to  do  so  by  virtue  of  a  pretended  titie  in, 
and  permission  from,  the  person  estopped.  See  also  Sikesy. 
Bamighi,  2  Dev.  k  B.  L.  157. 

Let  us  apply  these  principles  to  the  case  under  consideration. 
Previous  to  the  conveyance  of  Lindsley  and  wife,  of  the  fifteenth 
of  December,  1819,  Joshua  Mersereau,  jun.,  the  grantee  in 
tliat  conveyance,  had  conveyed  to  the  three  individuals  who 
were  the  executors  of  H.  Garretson  the  same  premises,  in  con- 
nection with  other  lands  excepted  in  the  deed  of  Lindsley  and 
wife;  with  full  covenants  of  warranty,  as  well  as  of  seisin.  And 
if  nothing  then  had  occurred  to  prevent  the  covenants  of  war- 
ranty in  the  deed  to  the  executors  from  operating  by  estoppel, 
upon  the  title  conveyed  to  Joshua  Mersereau,  jun.,  by  Lindsley 
and  wife,  that  titie  immediately  became  vested  in  J.  Gbrretson^ 
J.  Guyon,  and  P.  I.  Van  Pelt;  so  as  to  vest  the  absolute  fee  in 
them,  by  estoppel,  not  only  as  against  Joshua  Mersereau,  jun., 
and  his  daughter  and  heiress,  but  also  as  against  the  Seneca 
Couniy  Bank,  to  whom  the  daughter  and  her  husband  snbse- 
quentiy  conveyed.  And  two  of  the  grantees  in  the  deed,  of 
Joshua  Mersereau,  jun.,  of  the  ninth  of  February,  1818,  which 
had  created  the  estoppel,  having  subsequentiy  conveyed  all 
their  interest  in  the  premises  to  John  G.  Mersereau,  whose 
right  to  the  premises  was  sold  under  the  judgment  of  October, 
1884,  the  complainant  unquestionably  obtained  the  legal  title 
to  two  thirds  of  the  premises,  by  the  sheriffs  deed;  even  if  the 
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title  tc  the  other  third  of  the  premises  is  still  outstanding  in 
the  heirs  or  devisees  of  J.  Guyon,  who  appears  to  have  been 
dead  at  the  time  of  the  conyeyance  to  John  O.  Mersereau,  in 
1831. 

Although  the  grantees  in  the  deed  of  February,  1818,  which 
created  the  estoppel,  are  described  as  executors,  there  is  nothing 
in  that  deed  to  show  that  the  estate  was  intended  to  be  granted 
to  them  as  trustees;  so  as  to  create  a  joint  tenancy  which 
would  belong  to  the  suryivors.  The  estoppel,  therefore,  vested 
the  legal  title  to  the  premises  in  the  three  grantees  named  in 
that  deed,  as  tenants  in  common;  under  the  provisions  of  the 
act  of  Februaiy,  1786,  directing  the  mode  of  conveyance  to 
joint  tenants:  1  B.  L.  of  1813,  p.  54,  sec.  6.  The  executor  of 
J.  Ouyon  joined  in  the  conveyance  to  John  O.  Mersereau,  in 
January,  1831;  and  was  probably  either  the  devisee,  or  had 
power  under  the  will  of  J.  Ouyon  to  transfer  the  interest  of  the 
latter  in  the  premises  as  tenant  in  common  ¥dth  the  other 
grantors  in  that  deed.  If  so,  the  title  to  that  third  of  the 
premises  stands  upon  the  same  footing  as  the  other  two  thirds. 
It  however  was  not  material  for  the  complainant  to  establish 
that  fact  in  the  present  case.  For  it  is  not  pretended  that  either 
of  the  defendants  has  obtained  the  title  of  J.  Ouyon  to  that  un- 
divided third  of  the  premises,  by  any  conveyance  from  his  heirs 
or  devisees,  unless  they  obtained  it  through  the  conveyance  to 
John  O.  Mersereau  in  1831.  And  as  all  the  other  defendants 
went  into  possession  claiming  title  to  the  premises  under  that 
conveyance,  they  can  not  set  up  an  outstanding  title  in  a  stranger, 
to  defeat  a  pariy  who  claims  the  premises  under  the  same  title 
as  themselves;  but  by  a  prior  right  which  overreaches  their 
claim:  Den  ex  dem,  Ives  v.  Sawyer ,  4  Dev.  &  B.  61.  The  case 
might  have  been  different,  as  to  this  undivided  third  of  the 
premises,  if  the  defendants  had  shown  that  they  had  acquired 
the  title  to  the  same  from  the  heirs  or  devisees  of  J.  Ouyon  sub- 
flequent  to  the  sale  of  the  interest  of  Hoffman  &  Mersereau  upon 
the  execution  in  favor  of  the  complainant.  So  far  as  the  mere 
possession  of  the  land  is  concerned,  the  two  defendant  banks, 
having  entered  into  possession  under  the  defendants  in  the 
judgment,  subsequent  to  the  issuing  of  the  execution,  must 
yield  up  the  possession  to  the  complainant,  unless  they  can 
show  a  better  right  in  themselves,  or  establish  the  fact  that  the 
judgment  is  invalid,  as  against  them:  Colvin  v.  Baker,  2  Barb. 
206.  And  if  they  were  bound  to  relinquish  the  possession  to 
the  complainant,  and  had  no  legal  or  equitable  interest  in  the 
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premises  themselyes  which  oonld  be  the  proper  subject  of  a 
future  litigation,  or  be  affected  by  the  decree  in  this  suit,  thejr 
can  not  complain  that  the  court  has  erroneously  decreed  that 
the  complaiiiants  are  entitled  to  the  whole  estate,  as  well  as  to 
the  right  of  possession,  of  that  undivided  third  of  the  premises. 
It  is  insibted,  however,  that  the  ooyenants  in  the  deed  of  the 
ninth  of  February,  1818,  had  been  broken  at  the  time  of  the 
conyeyance  from  Lindsley  and  wife  to  Joshua  Mersereau,  jun., 
in  December,  1819;  and  that  the  arrangement  between  J.  Gar- 
retson  and  the  grantee  in  that  conveyance,  and  the  written  dis- 
claimer of  Qarretson,  were  a  satisfaction  of  the  damages  whidi 
he  and  his  associates  had  sustained  in  consequence  of  the  breach 
of  the  covenants  in  the  deed  of  1818;  and  thereby  prevented  the 
title  acquired  under  the  deed  of  Lindsley  and  wife  from  vesting 
in  the  grantees  in  the  deed  which  had  created  the  estoppel. 
Where  the  breach  of  the  covenant  of  seisin  affects  the  whole 
titie,  so  that  nothing  passes  to  the  grantees  in  the  deed,  a  re- 
covery by  the  grantees  for  the  damage  sustained  by  the  breach 
of  that  covenant,  might  have  the  effect  to  prevent  the  operation 
of  the  estoppel  created  by  such  covenant,  or  even  by  the  cov- 
enants of  warranty;  by  creatiiig  a  counter  estoppel,  which  would 
prevent  the  grantees,  or  those  claiming  under  them,  from  allegi* 
ing  that  they  acquired  any  interest  in  the  land  by  the  original 
conveyance  to  them:  Stinson  v.  Sumner,  9  Mass.  143  [6  Am.  Dec. 
49];  Porter  v.  EUl,  Id.  336  [6  Am.  Dec.  22].    But  as  the  cov- 
enant of  seisin  does  not  run  with  the  land,  in  this  state,  it  is  at 
least  doubtful  whether  a  release  of  the  covenant  of  seisin  by  the 
original  grantee  would  prevent  a  subsequent  conveyance,  bj 
him,  from  carrying  to  the  grantee  in  such  subsequent  convey- 
ance the  general  covenants  of  warranty,  which  run  ¥dth  the 
land.    And  if  it  would  not,  the  Steuben  Couniy  Bank  as  the 
grantee  of  Mrs.  Budd,  would  be  estopped,  by  the  covenant  of 
warranty  of  her  father,  in  his  deed  of  the  ninth  of  February, 
1818,  from  alleging  that  the  grantees  did  not  obtain  an  absolute 
and  indefeasible  titie  to  the  premises,  by  virtue  of  that  deed; 
which  titie  the  complainants  in  this  case  have  subsequently  ac- 
quired, in  at  least  two  thirds  of  the  premises,  by  the  conveyance 
to  John  G.  Mersereau,  and  the  subsequent  sale  upon  the  judg- 
ment and  execution  against  him  and  his  copartners.    For  al- 
though the  grantee  in  a  deed,  which  contains  a  covenant  of 
seisin,  in  connection  with  general  covenants  of  warranty,  and 
the  heirs  and  assigns  of  such  grantee  are  not  estopped  by  such 
deed  from  showing  that  the  grantor  had  no  title  to  the  Irad  at- 


/one,  1848.J    BANK  of  TTtiqa  v.  Mebsbbbav.  201 

ftempted  to  be  oonvejed,  the  warrantor,  and  those  olaiming  un-^ 
der  him,  in  the  post,  are  estopped,  by  his  coTenaats,  from  alleg- 
ing that  he  had  not  a  perfect  title  to  the  land  when  he  conveyed 
the  same  with  waxranty.  And  therefore  a  reconveyance  of  the 
land,  by  the  grantee  thereof,  without  covenants  of  warranty  in 
sach  reconveyance,  will  not  prevent  sach  original  grantee  from 
recovering  for  a  breach  of  the  covenant  of  seisin  contained  in 
the  conveyance  of  the  premises  to  him :  Bennett  v.  /nrtn,  3  Johns. 
868;  see  also  Porter  v.  EUt,  9  Mass.  336  [6  Am.  Dec.  22]. 

The  covenants  of  warranty  in  a  deed  are  not  broken  until 
eviction.  And  in  this  case  there  had  been  no  eviction  of  the 
grantees  of  Joshua  Mersereau,  jun.,  at  the  time  of  the  convey- 
ance to  him  by  Lindsley  and  wife.  I  see  nothing,  therefore, 
which  could  prevent  the  operation  of  the  estoppel,  by  the  gen- 
eral covenants  of  warranty  in  Mersereau's  prior  deed  to  Qarret- 
Bon,  Guyon,  and  Van  Pelt;  so  as  to  vest  in  them  the  title,  which 
had  been  actually  divested  by  the  sheriff's  sales.  And  the  certi- 
ficate in  writing  of  John  Garretson,  not  under  seal,  which  was 
made  subsequent  to  the  deed  of  Lindsley  and  wife,  could  not 
operate  as  a  counter  estoppel,  even  as  to  Garretson's  one  third 
of  the  premises.  So  far  as  it  had  been  acted  upon  by  subsequent 
purchasers,  from  Joshua  Mersereau,  jun.,  who  were  ignorant  of 
the  true  state  of  the  title,  a  court  of  equity  would  unquestion- 
ably have  restrained  J.  Garretson  from  setting  up  the  title  by 
estoppel,  to  their  prejudice. 

Joshua  Mersereau,  jun.,  also  had  rendered  himself  personally 
liaUe  for  the  payment  of  the  one  thousand  seven  hundred 
dollars  secured  by  his  bond  and  mortgage  of  the  same  date, 
upon  an  agreement  between  him  and  Garretson  and  the  other 
mortgagees  for  whom  Gkirretson  acted,  that  Mersereau  should 
receive  a  conveyance  of  their  legal  title  to  the  premises.  Or 
what  is  more  probable,  both  parties  were  ignorant  of  the  law 
relative  to  the  passing  of  the  legal  title  to  land  by  estoppel;  and 
the  giving  of  the  one  thousand  seven  hundred  dollar  bond  and 
mortgage  of  Mensereau,  and  the  assignment  of  the  mortgages 
executed  by  other  grantees  of  the  premises  were  intended  to  be 
in  satisfaction  of  the  claim  of  the  grantees  in  the  deed  of  Febru- 
ary, 1818,  for  the  supposed  loss  of  the  land  by  the  sheriff's  deeds, 
and  the  subsequent  conveyance  of  Lindsley  and  wife  to  Joshua 
Mersereau,  jun.  Upon  the  first  supposition,  a  court  of  equity 
would  have  compelled  a  specific  performance,  by  requiring  Gar- 
retson, Guyon,  and  Van  Pelt  to  convey  the  legal  title,  upon  tbe 
payment  of  the  one  thousand  seven  hundred  dollars  and  interest 
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secured  by  the  mortgage.  But  upon  the  supposition  that  both 
parties  had  acted  under  a  mistake,  in  supposing  that  the  grantees 
in  the  deed  of  February,  1818,  had  lost  their  title  to  the  land, 
and  that  such  title  was  actually  in  Mersereau  by  the  force  and 
effect  of  the  deed  of  Lindsley  and  wife  to  him,  a  court  of  equity 
would  have  directed  the  one  thousand  seven  hundred  dollar 
bond  and  mortgage  to  be  delivered  up  and  canceled,  as  having 
been  obtained  without  consideration.  Or  rather,  the  bond 
should  be  delivered  up  and  canceled,  for  the  legal  title  being 
already  in  the  mortgagees,  by  estoppel,  the  mortgage  was  a  mere 
nullity,  as  a  securiiy  upon  the  land  for  the  payment  of  the 
one  thousand  seven  hundred  dollars.  And  the  assignment  of 
that  bond  and  mortgage  to  John  G.  Mersereau,  simultaneously 
with  the  conveyance  to  him  of  the  legal  title  to  the  land  itself, 
could  not  alter  the  nature  of  his  estate  in  the  land.  Nor  was 
the  mortgage  in  his  hands  any  incumbrance  upon  the  legal  title, 
which  was  in  him  at  the  time  of  the  docketing  of  the  judgment 
of  the  complainant. 

The  conclusion  at  which  I  have  arrived  upon  this  part  of  the 
case,  therefore,  is  that  Joshua  Mersereau,  jun.,  had  no  legal 
estate  or  interest  in  any  part  of  the  premises  at  the  time  of  his 
death;  and  that  if  the  judgment  of  the  complainant  was  not 
fraudulent  as  against  the  other  creditors  of  Hoffman  &  Merse- 
reau, the  proper  remedy  of  the  complainant  was  by  a  suit  at  law 
to  recover  the  possession  of  the  premises  in  controversy.  And 
if  the  defendants  had  made  a  proper  objection,  in  their  answer, 
to  the  jurisdiction  of  this  court  to  give  relief  to  the  complain- 
ant, upon  the  case  made  by  the  bill,  the  vice-chancellor  should 
have  dismissed  the  bill,  ¥dth  costs;  but  without  prejudice  to  the 
rights  of  the  complainant  in  a  suit  at  law.  For  as  Joshua 
Mersereau,  jun.,  had  no  interest  in  the  premises  in  contro- 
versy, upon  which  his  mortgage  to  the  executors  could  operate 
as  an  incumbrance,  or  which  could  be  affected  by  the  out- 
standing judgments  against  him,  neither  the  mortgage  nor  the 
judgments  were  such  a  cloud  upon  the  title  of  the  complainant 
as  would  authorize  an  application  to  this  court  for  relief. 
But  as  the  defendants  neglected  to  make  any  such  objection 
to  the  jurisdiction  of  the  court,  in  their  answer,  and  had 
thus  compelled  the  vice-chancellor  to  decide  upon  the  legal 
rights  of  the  parties,  it  was  proper  for  him,  in  the  decree,  to 
declare  the  invalidity  of  the  mortgage  and  judgments  as  liens 
upon  the  title  acquired  by  the  complainant  under  the  sheriff's 
deed.     For  the  court  of  chancery  will  not  refuse  to  take  juris- 
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diction  of  a  oaae,  and  to  make  a  proper  decree  therein,  merely 
upon  the  ground  that  the  complainant  had  a  perfect  remedy  by 
an  action  at  law;  when  the  parties  have  submitted  themselyes  to 
the  jurisdiction  of  the  chancellor,  without  objection:  LuMow  t. 
Bvnumdy  2  Cai.  Gas.  66  [2  Am.  Dec.  291];  ffawley  v.  Cramer,  4 
Cow.  727;  Gilb.  Ch.  Pr.  220;  Orandin  ▼.  Le  Bay,  2  Paige,  509; 
Bees  V.  Smith,  1  Ohio,  509  [13  Am.  Dec.  699].  But  where  the 
complainant  improperly  and  unnecessarily  comes  into  this  court 
for  relief,  and  the  defendant  neglects  to  make  the  objection  that 
the  remedy  of  the  complainant,  if  any,  was  at  law,  whereby  the 
chancellor  is  compelled  to  take  jurisdiction  of  the  case,  and  to 
decide  it  upon  the  merits,  he  may,  in  the  exercise  of  a  sound  dis- 
cretion, refuse  to  give  to  either  parly  the  general  costs  of  the 
litigation  here.  For  this  reason,  although  the  vice-chancellor 
did  not  decline  jurisdiction  of  this  case,  which  was  a  mere  eject- 
ment bill,  to  recover  the  possession  of  real  estate,  upon  a  legal 
title,  according  to  the  case  made  by  the  bill,  I  think  he  veiy 
properly  refused  to  give  to  the  complainant  the  general  costs  of 
the  prosecution  of  this  veiy  expensive  suit  in  the  court  of  chan- 
cery. 

The  deed  from  Joshua  Mersereau,  jun.,  to  Garretson,  Gkiyon, 
and  Yan  Pelt,  which  was  produced  upon  the  hearing,  merely 
describes  them  as  executors  of  H.  Garretson,  deceased;  but 
does  not  profess  to  convey  the  premises  to  them  in  their  charac- 
ter of  executors.  And  if  the  proceedings  were  different,  a  ques- 
tion might  arise  whether  the  grantees  in  that  deed  did  not  take 
the  title  as  tenants  in  common;  so  that  the  conveyance  from 
the  two  surviving  grantees,  and  the  executor  of  the  deceased 
grantee,  to  John  O.  Mersereau,  conveyed  only  two  undivided 
two-third  parts  of  the  premises  in  question.  For  there  is  no 
evidence  in  the  case  that  the  executor  of  J.  Guyon,  one  of  the 
gzantees  in  the  deed  of  February,  1818,  was  either  the  heir  at 
law  of  the  decedent,  or  was  authorized  by  his  will  to  convey  his 
real  estate.  But  I  think  the  parties,  by  the  pleadings,  are  pre- 
cluded from  raising  that  question  in  this  suit.  The  bill  alleges 
that  the  land  conveyed  to  Joshua  Mersereau,  jun.,  by  the  exec- 
utors as  such,  was  reconveyed  by  him  to  the  said  executors,  and 
that  his  wife  also  executed  a  quitclaim  deed  of  the  premises  to  the 
said  executors,  by  which  her  interest  in  the  premises  was  also 
vested  in  the  said  executors.  These  are  allegations  that  the  re- 
conveyance of  Joshua  Mersereau,  jun. ,  to  them,  and  the  quitclaim 
of  his  wife  to  them,  were  to  the  grantees  in  their  characters  of 
executors.    And  the  answer  of  the  defendants  admits  this  re- 
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conveyance  hj  Joehua  Meraerera,  jrm.,  to  the  execators,  and 
the  quitclaim  of  his  wife  to  them,  nearly  in  the  same  words  of 
the  allegations  in  the  bill.  These  faots^  admitted  by  both  par- 
ties in  their  pleadings,  are  to  be  taken  as  trae  for  the  pnri>08e8 
of  this  soit.  And  if  so,  the  reconyeyance  Tested  the  title  in  the 
executors  as  joint  tenants,  and  not  as  tenants  in  common,  under 
the  provisions  of  the  statute  on  that  subject:  See  1  Bev.  L.  of 
1813,  p.  64,  sec.  6.  The  title,  therefore,  was  vested  in  two  of 
the  gmntors  in  the  conveyance  to  John  G.  Mersereau,  as  the 
surviving  executors,  by  the  estoppel  and  the  death  of  their  co- 
executor;  and  passed  by  the  last  mentioned  conveyance  to  the 
grantee  named  therein.  And  the  deed  of  Februaiy,  1818,  show- 
ing a  conyeyance  to  Garretson,  Guyon,  and  Van  Pelt,  as  tenants 
in  common,  must  be  laid  entirely  out  of  view;  as  tending  to  es- 
tablish a  fact  which  is  contrary  to  what  both  parties  have  alleged 
and  admitted  by  their  pleadings.  For  the  purpose  of  the  de- 
cision which  I  am  to  make,  I  must  consider  it  as  settled  that  the 
legal  title  to  the  whole  of  the  premises  in  controveray  became 
vested  in  John  G.  Mersereau,  by  the  deed  to  him  from  the  surviv- 
ing executors,  and  from  the  executor  of  their  deceased  co-executor. 
I  do  not  agree  vrith  the  vice-chancellor  that  the  comptroller's 
deed  is  void,  either  as  to  its  form,  or  because  it  does  not  specify 
the  year  in  which  the  taxes  were  laid  for  the  non-payment  of 
which  the  premises  were  sold.  The  provision  in  the  revised 
statutes  directing  the  comptroller  to  execute  a  conveyance  of 
the  property  sold,  in  the  name  of  the  people  of  the  state,  is  not 
new,  but  was  contained  in  the  revised  laws  of  1801  and  of  1813: 
1  B.  L.  of  1801,  p.  556;  2  Id.  of  1818,  p.  617.  And  I  believe 
the  comptroller's  deeds  upon  tax  sales  have  been  in  the  same 
form  in  this  respect  under  all  of  these  laws.  They  have  so  far 
back  as  I  have  examined,  which  is  more  than  a  quarter  of  a  cen- 
tury. And  thousands  of  titles  now  depend  ujion  conveyances 
executed  in  the  same  form  as  the  deed  in  this  case.  When  we 
recollect,  too,  that  deeds  in  this  form  have  been  executed  by 
such  men  as  Chief  Justice  Savage,  Mr.  Justice  Maroy,  and  Silas 
Wright,  who  have  heretofore  filled  the  office  of  comptroller,  and 
probably  vrith  the  sanction  of  the  several  distinguished  jurists 
who  haye  from  time  to  time  occupied  the  station  of  attorney 
general  of  the  state,  and  that  many  recoveries  have  been  had  in 
our  courts  upon  such  deeds  without  objection,  it  is  too  late  to 
pronounce  such  deeds  invalid,  upon  a  mere  technicaliiy,  sug- 
gested for  the  first  time  by  the  counsel  for  the  complainants  in 
this  suit.    The  maxim  that  custom  is  the  best  interpreter  of  the 
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law  is  applicable  to  fhis  case:  4  Inst.  75;  The  Earl  ofBuoking' 
hamshire  v.  Drury,  2  Eden,  74;  Tkvup  y.  Haighi^  Hopk.  Ch.  267. 
In  the  case  of  McKeen  v.  Delancy's  Lessee,  5  Cranch,  82,  the  late 
Chief  Justice  Marshall,  in  relation  to  the  Talidiiy  of  the  proof  of  a 
deed  says,  were  the  act  of  1715  now  for  the  first  time  to  be  con- 
stroed,  the  opinion  of  this  court  would  certainly  be  that  the  deed 
was  not  regularly  proved,  and  therefore  not  legiJly  recorded.  But 
the  court  put  its  decision  in  favor  of  the  validity  of  the  recording 
of  the  deed  upon  received  custom  in  the  state  where  the  deed 
was  given;  although  no  judicial  decision  had  been  made  there 
upon  the  question.  And  in  relation  to  the  practical  construc- 
tion which  had  been  given  to  the  same  statute.  Chief  Justice 
Tilghman  says,  "  so  extensive  and  deep-rooted  is  the  practice 
that  numerous  titles  depend  on  it,  and  it  would  be  unpardonable 
to  disturb  it  now  by  a  critical  examination  of  the  words  of  the 
act:"  McFerran  v.  Powers,  1  Serg.  &  R.  106.  Lord  Coke's  ex- 
pression, Co.  Lit.  186,  a,  that  common  opinion  is  good  author- 
ity in  law,  does  not  apply  to  a  mere  speculative  opinion  in  the 
communiiy  as  to  what  the  law  upon  a  particular  subject  is.  But 
when  such  opinion  has  been  frequently  acted  upon,  and  for  a 
great  length  of  time,  by  those  whose  duiy  it  is  to  administer  the 
law,  and  important  individual  rights  have  been  acquired  or  are 
dependent  upon  such  practical  construction  of  the  law,  this  ex- 
pression of  the  learned  commentator  upon  Littleton  is  entitled 
to  great  weight. 

It  is  true,  the  deeds  which  have  been  given  by  the  comptroller 
from  time  to  time  are  not  technically  given  in  the  name  of  the 
people.  But  they  recite  the  substance  of  the  statutes  under 
which  the  sales  have  been  made,  the  non-payment  of  the  taxes 
which  have  been  charged  upon  the  land  in  pursuance  of  such 
laws,  the  advertisement  and  sale  of  the  premises,  the  payment 
of  the  purchase  money  into  the  treasury  of  the  state,  by  the 
grantee,  and  that  the  premises  have  not  been  redeemed;  and 
the  comptroller,  under  the  ofScial  seal  of  the  state  belonging  to 
his  office,  and,  as  the  deed  states,  by  virtue  of  the  authority 
vested  in  him  by  law,  conveys  the  lands  so  purchased,  either 
to  the  original  purchaser  or  to  his  assigns;  which  deeds  are 
witnessed  by  one  of  the  officers  mentioned  in  the  statute.  No 
one,  therefore,  upon  examining  the  deed  of  the  comptroller, 
executed  in  this  form,  can  doubt  as  to  the  intention  of  the  comp- 
troller to  convey  the  premises  for  and  in  behalf  of  the  people  of 
the  state;  although  the  people  are  not  technically  described  as 
the  grantors  in  such  conveyance. 
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Again;  if  this  supposed  error  in  the  form  of  the  comptzoUer^s 
deed  was  now  material,  it  would  not  justify  a  court  of  equity  in 
declaring  that  the  purchaser  had  no  right  to  the  land  by  yirtoe 
of  his  purdiase;  but  the  comptroller,  if  necessary,  would  be  re- 
quired to  give  him  a  new  deed,  in  the  proper  form.  There  is 
nothing  in  the  statute  requiring  the  deed  to  state  in  what  year 
the  tax  was  assessed,  for  the  non-payment  of  which  the  premises 
were  sold.  The  deed  states  that  such  taxes  have  been  assessed 
and  returned  to  the  comptroller,  and  have  remained  unpaid  for 
two  years  from  the  first  of  May  following  the  year  in  which  they 
were  assessed;  which  is  all  that  could  be  necessary  to  show, 
upon  the  face  of  the  deed,  that  the  comptroller  was  authorized 
to  make  the  sale.  And  if  the  owner  of  the  land  wished  to  ascer- 
tain for  what  year  the  taxes  were  assessed,  he  could  do  so  with- 
out any  difficulfy  by  referring  to  the  books,  which,  by  law,  are 
required  to  be  kept  in  the  comptroller's  office.  The  deed  in 
question,  therefore,  if  the  lands  assessed  and  the  part  conveyed 
had  been  so  described  therein  as  to  be  capable  of  location,  would 
have  been  sufficient,  prima  facie,  under  the  practical  construc- 
tion which  has  been  given  to  the  tax  laws,  to  entitle  the  Steuben 
Couniy  Bank  to  the  eight  hundred  acres  of  the  premises  in  con- 
troversy which  are  claimed  under  that  deed.  This  prima  facie 
evidence  of  ownership,  however,  was  liable  to  be  rebutted,  by 
showing  that  the  tax  returned  to  the  comptroller  as  unpaid  had 
actually  been  paid  to  the  collector:  Jackson  v.  Morse,  18  Johns. 
441  [9  Am.  Dec.  225].  It  might  also  be  rebutted  by  showing 
that  the  land  thus  sold  and  conveyed  by  the  comptroller,  or 
some  part  of  it,  was  actually  occupied  by  some  person  at  the 
expiration  of  two  years  from  the  time  of  the  sale,  or  that  it  was 
so  occupied  at  the  time  of  the  giving  of  the  comptroller's  deed; 
so  as  to  throw  upon  the  party  claiming  under  such  deed  the 
necessity  of  proving  that  he  had  given,  to  the  occupant,  the  no- 
tice to  redeem  which  is  required  by  the  statutes  on  this  subject. 

There  are  two  provisions  of  the  statutes  in  relation  to  notices 
to  occupants,  which  are  applicable  to  all  sales  made  subsequent 
to  the  fifth  of  April,  1880,  for  the  non-payment  of  taxes;  and 
which  are  necessary  therefore  to  be  considered  in  the  decision 
of  this  case.  The  original  eighfy-third  section  of  the  article  of 
the  revised  statutes  relative  to  sales  for  unpaid  taxes,  and  the 
conveyance  and  redemption  of  lands  sold,  1  B.  S.  412,  declared 
that  whenever  any  land  sold  for  taxes,  and  conveyed  by  the 
comptroller,  should  at  the  time  of  such  conveyance  be  in  the 
actual  occupancy  of  any  person,  the  grantee,  or  the  person 
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daiming  under  him,  should  serre  a  written  notioe  on  suoh  occu- 
pant, stating  what  was  necessazy  to  redeem  the  land  from  the 
sale,  and  that  unless  the  same  was  redeemed,  within  the  time 
prescribed,  the  conveyance  of  the  comptroller  would  become 
absolute.  And  the  eighiy-seventh  section  of  the  same  article 
required  the  grantee  or  other  person  claiming  under  him,  in 
cases  of  such  occupancy,  in  order  to  complete  his  title  to  the 
land  so  conveyed,  to  file  with  the  comptroller  the  affidavit  of 
the  service  of  the  notice  upon  the  occupant.  These  provisions 
of  the  revised  statutes  are  still  in  full  force;  having  never  been 
repealed  or  abrogated.  But  the  act  of  the  fifth  of  April,  1880, 
made  a  further  provision  on  the  subject  of  notices  to  occupants 
of  lands  which  should  thereafter  be  sold  for  taxes,  and  where 
the  occupants  should  be  in  the  occupation  of  such  lands,  at  the 
expiration  of  the  two  years  given  for  the  redemption  thereof; 
that  is,  at  the  end  of  two  years  from  the  last  day  of  the  comp- 
troller's sale  for  taxes;  as  provided  for  in  the  original  sixiynsixth 
section  of  the  article  of  the  revised  statutes  before  referred  to: 
1  B.  S.  409.  In  case  the  lands  sold  by  the  comptroller  are  occu- 
pied at  the  expiration  of  the  two  years,  whether  conveyed  by  the 
comptroller  or  not  at  that  time,  the  act  of  April,  1880,  required 
the  purchaser,  or  the  person  claiming  under  him,  to  serve  the 
notice  upon  the  occupant  within  one  year  from  the  expiration 
of  such  time  of  redemption;  and  to  file  the  evidence  thereof 
with  the  comptroller  within  one  month  after  such  serrioe.  And 
the  time  for  redeeming  the  land,  when  thus  occupied  at  the  expi- 
ration of  the  two  years  from  the  time  of  the  sale,  is  six  months 
from  and  after  the  filing  of  the  evidence  of  the  service  of  such 
notice  with  the  comptroller:  Laws  of  1880,  p.  112. 

The  effect  of  these  several  statutory  provisions  is,  that  if  the 
land  sold  by  the  comptroller  for  taxes,  or  any  part  thereof,  is 
actually  occupied  at  the  end  of  the  two  years  from  the  dose  of 
the  sales,  the  purchaser,  or  his  assignee,  must  serve  the  notice 
required  by  the  act  of  April,  1880,  upon  the  occupant,  and  file 
the  evidence  of  such  service  with  the  comptroller,  within  the 
times  prescribed  by  that  act,  or  by  the  subsequent  act  amending 
the  same.  Laws  of  1844,  p.  897,  or  he  will  lose  the  benefit  of  his 
purchase.  Where  he  serves  such  notice,  and  files  the  evidence 
of  such  service  upon  the  comptroller,  within  the  time  prescribed, 
if  the  lands  are  not  redeemed  within  the  six  months  allowed 
1^  the  act  of  1880  for  that  purpose,  his  titie  will  become  per- 
fect, as  soon  thereafter  as  he  shall  have  obtained  the  comptrol- 
ler's deed;  whether  such  deed  shall  have  been  given  before  or 
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after  the  service  of  such  notice:  Laws  of  1830,  p.  118,  sec.  8; 
IB.  8.,  8d  ed.,466,  sec.  106.  In  case,  however,  the  lands  sold 
were  not  occupied  at  the  expiration  of  the  two  years  from  the 
time  of  sale,  but  there  is  an  actual  occupant  of  the  land  sold,  or 
of  any  part  of  it  at  the  time  of  the  giving  of  the  comptroller's 
deed,  then  the  original  eighty-third  section  of  the  article  of  the 
revised  statutes  before  referred  to  still  applies.  And  in  that 
case  the  title  of  the  purchaser  will  not  become  absolute,  imder 
the  comptroller's  deed,  until  six  months  after  he  shall  have 
served  the  occupant  with  the  notice  to  redeem  specified  in  the 
eighiy-fifth  section;  and  shall  have  obtained  the  comptroller's 
certificate  that  evidence  of  the  fact  of  such  service  has  been  filed, 
and  that  the  land  was  not  redeemed  by  the  payment  of  the  re- 
demption money  into  the  treasury  within  six  months  after  the 
service  of  such  notice.  But  in  cases  not  coming  within  the  scope 
of  the  act  of  April,  1880,  there  is  no  time  limited  by  law  for 
giving  notice  to  the  occupant  of  the  land  who  was  in  such  occu- 
pancy thereof  at  the  time  of  giving  the  comptroller's  deed.  And 
the  only  effect  of  a  neglect  to  give  such  notice  is  to  extend  the 
time  for  redemption  of  the  land,  and  the  perfecting  of  the  title 
of  the  purchaser. 

In  the  case  under  consideration,  therefore,  if  the  lands  as- 
sessed and  sold  had  been  properly  described,  and  no  part  of  the 
eight  hundred  acres  was  occupied  at  the  expiration  of  the  two 
years  from  the  time  of  sale,  the  vice-chancellor  should  not  have 
deprived  the  Steuben  Couniy  Bank  of  the  benefit  of  what  the 
ovmer  of  the  land  would  have  been  required  to  pay  to  redeem 
the  same;  but  the  decree  should  have  directed  that  amount  to  be 
paid  by  the  complainant,  or  that  the  Steuben  Couniy  Bank  should 
be  permitted  to  complete  its  purchase  of  the  eight  hundred  acres 
by  giving  the  notice  required  by  the  provisions  of  the  revised  stat- 
utes in  such  cases.  The  fact  that  the  eight  hundred  acres  were 
actually  occupied  at  the  date  of  the  comptroller's  deed,  in 
December,  1837,  is  fully  established.  For  the  case  shows  that 
T.  L.  Mersereau  leased  the  whole  of  the  premises  in  controversy 
from  the  two  defendant  banks,  on  the  fourth  of  November  pre- 
ceding the  giving  of  that  deed,  for  the  term  of  one  year;  and  he 
went  immediately  into  possession  under  that  lease.  It  is  true, 
as  to  one  half  of  the  premises,  he  was  the  tenant  of  the  grantee 
in  the  comptroller's  deed.  But  that  did  not  authorize  the 
grantee  in  such  deed  to  perfect  his  title  as  against  the  complain- 
ants' paramount  claim  upon  the  land,  or  as  against  the  Chemung 
Canal  Bank,  without  giving  the  notice  required  by  the  statn^^ 
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Tfaifl  quMtion  was  folly  considered  hj  the  late  Chief  Jnetiee  SaT« 
tfge  in  {he  case  of  Jackson  ▼.  JEsty,  7  Wend.  148.  And  tiis 
supieme  court  there  decided  that  it  was  not  necessaiy  that  the 
occupant  of  the  land  sold  for  taxes  should  be  the  owner  thereof; 
and  that  an  occupant  who  was  not  the  owner  could  not  waiye  the 
service  of  a  notice  on  him,  so  as  to  perfect  the  title  of  the  pur- 
chaser without  an  actual  service  of  notice  upon  such  occupant^ 
and  without  furnishing  evidence  of  such  service  to  the  comp- 
troller. That  decision,  I  think,  v^as  in  accordance  with  the  true 
construction  of  the  statute;  which  requires  service  of  the  notice 
to  be  made  upon  every  person  who  is  an  actual  occupant  of  the 
premises  included  in  the  comptroller's  deed,  whoever  he  may  be, 
and  the  obtaining  the  comptroller's  certificate,  as  conditions 
precedent  to  the  Testing  of  the  title  of  the  owner  of  the  land  in 
the  grantee  in  such  deed,  or  in  those  claiming  under  him. 

In  this  case,  however,  I  have  arrived  at  the  conclusion  that 
the  sale  by  the  comptroller  is  one  which  came  within  the  pro^ 
visions  of  the  act  of  April,  1830;  because  a  part  of  the  premises 
at  least  were  occupied  by  the  Messrs.  Lewis  at  the  expiration  of 
the  two  years  allowed  by  law  for  the  redemption  of  the  eight 
hundred  acres  from  the  sale.  And  the  original  purchaser  at  the 
comptroller's  sale,  whoever  he  was,  lost  his  right  to  perfect  his 
title,  by  his  neglect  to  serve  the  notice  upon  them  within  the 
time  prescribed  in  that  act.  The  pleadings  and  proofs  show 
that  as  early  as  1831,  John  G.  Mersereau,  claiming  to  be  the 
owner  of  the  premises  conveyed  to  him  by  the  deed  of  Garretson 
and  others,  contracted  to  seU  one  thousand  acres  off  of  the  north 
end  thereof  to  the  Messrs.  Levns;  that  they  moved  on  to  the 
land,  and  exercised  acts  of  ownership  over  the  same  by  im* 
proving  parts  thereof  and  getting  lumber  from  the  residue  ol 
the  one  thousand  acres,  until  some  time  in  1834.  And  the  maps 
produced  in  evidence  show  that  the  land  so  occupied  by  the 
Messrs.  Lewis,  included  nearly  two  thirds  of  the  eight  hundred 
acres  sold  by  the  comptroller  for  taxes;  even  if  the  same  should 
be  laid  out  in  such  a  form  as  to  exclude  the  whole  of  the  two 
pier  lots,  which  had  been  actually  occupied  from  a  much  earlier 
period.  It  has  been  very  correctiy  decided,  by  the  late  supreme 
court,  that  if  any  part  of  the  premises  sold  for  taxes  is  actually 
occupied  at  the  time  specified  in  the  statutes  relative  to  the  giving 
of  notices  to  the  occupant,  the  purchaser  must  give  the  pre* 
scribed  notice  to  the  occupant  of  such  part  of  the  premises,  and 
obtain  the  comptroller's  certificate,  that  such  notice  was  given 
and  that  the  premises  were  not  redeemed  within  the  time  pre- 
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I,  before  be  can  comidete  bis  title  to  any  part  of  tbe 
premiseB  inoladed  in  tbe  sale:  Ccnnetock  and  Wife  ▼.  Beardde^^ 
15  Wend.  848;  Buth  ▼.  Davi»m,  16  Id.  550. 

Again;  I  am  inclined  to  tbink  tbe  premises  assessed  were  so 
described  tbat  it  is  impossible  to  locate  tbe  eigbt  bnndred  aores» 
intended  to  be  sold  out  of  the  nortb-weet  comer  thereof,  to  be 
laid  out  in  a  square  form  as  nearlj  as  may  be.  Tbe  lands  were 
assessed  to  John  Gkurretson;  but  the  quantiiy  of  land  does  not 
correspond  with  that  embraced  in  tbe  mortgage  to  tbe  executors 
of  December,  1819;  nor  with  that  which  was  vested  in  tbe  execu- 
tors by  estoppel,  north  of  tbe  Dinah  Mersereau  lot,  which  in  tbe 
assessment  is  described  as  tbe  land  of  her  husband  Joshua 
Mersereau,  tbe  elder.  Two  of  the  boundaries,  tbe  south  and  the 
west,  can  be  ascertained  without  any  difficulty;  and  perhaps  the 
east  might  have  been  ascertained  by  showing  what  lands  were 
occupied  and  claimed  by  other  persons,  to  the  north  of  the 
Byers  lot  and  adjoining  tbe  river,  at  tbe  time  the  assessment  was 
made.  But  the  tract  assessed  is  bounded  on  the  north  partly  by 
the  town  line  and  partly  by  Bathbone's  lands.  And  none  of  tbe 
witnesses  can  recollect  that  any  person  by  the  name  of  Bathbone 
ever  owned  or  occupied  any  lands  in  tbat  township  west  of  the 
Tioga  river.  The  boundaiy  intended  was  probably  tbe  land  of 
some  occupant  who  was  in  possession  of  land  south  and  adjoin- 
ing the  pier  lots.  But  even  if  that  fact  was  ascertained  it  would 
be  necessary  to  ascertain  the  width,  north  and  south,  of  tbe  land 
assessed,  as  well  as  its  extent  on  the  east,  for  the  purpose  of 
locating  the  eight  hundred  acres.  For  that  quantity  of  land 
laid  out  in  a  square  form  in  tbe  north-west  comer  of  the  town- 
ship would  run  so  far  east  as  to  include  a  part  of  the  pier  lots; 
which  were  undoubtedly  assessed  to  actual  occupants,  from  the 
time  of  tbe  conveyance  thereof  in  1819.  As  the  lands  described 
in  the  comptroller's  deed  could  not  be  located,  for  want  of  a 
proper  description  of  tbe  two  thousand  four  hundred  and  one 
acres,  in  the  north-west  comer  of  which  tbe  lands  sold  were  to  be 
laid  out  in  a  square  form  as  nearly  as  might  be,  the  sale  was  in- 
valid. And  the  Steuben  County  Bank  would  not  have  acquired 
any  title  to  any  part  of  the  premises  in  controversy,  hj  virtue  of 
the  comptroller's  deed,  even  if  no  part  of  tbe  premises  which 
that  deed  was  supposed  to  cover  had  been  actually  occupied  at 
the  expiration  of  the  two  years  from  tbe  time  of  tbe  sale,  or  at 
the  time  of  the  giving  of  tiie  deed  by  the  comptroller  in  Decem- 
ber, 1887. 

Tbe  most  important  question  in  this  case  is,  whether  th# 
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judgment,  under  whioh  the  oomplainant  claims  title  to  the 
piemiseB  in  question,  was  fraudulent  and  void  as  against  the 
defendant  banks,  as  oreditois  of  the  firm  of  Hoffioian  k  Merse- 
reau.  And  in  examining  this  question  it  is  proper  to  ascertain, 
in  the  first  place,  whether  the  decision  of  the  Tice-chancellor  was 
right  in  suppressing  the  deposition  of  Hoffman,  and  in  denying 
the  application,  made  on  the  part  of  the  comphunant,  to  suppress 
the  deposition  of  Cotton,  one  of  the  attorneys  employed  by  the 
firm  of  Hoffinan  k  Mersereau  to  draw  the  bond  and  warrant  to 
be  executed  by  them  and  to  enter  up  a  judgment  thereon  against 
them  in  faror  of  the  complainant.  - 

If  Hoffinan  was  an  incompetent  witness,  the  release  produced 
at  the  hearing  did  not  restore  his  competency,  even  if  that  release 
had  been  duly  proved  before  the  closing  of  the  proofs  in  the 
cause.  It  is  merely  a  release  of  his  personal  liability  ui>on  the 
judgments,  in  favor  of  the  complainants,  as  a  copartner  or  joint 
debtor  with  the  defendants  John  G.  and  James  Q.  Mersereau, 
for  the  consideration  of  one  dollar;  in  pursuance  of  the  proyisions 
of  the  act  of  April,  1838,  for  the  relief  of  partners  and  joint  debt- 
ors: Laws  of  1838,  p.  243.  But  it  leaves  those  judgments,  and 
the  debts  for  which  they  were  recovered,  in  full  force  against  his 
copartners.  And  if  his  copartners  should  hereafter  be  com- 
pelled to  pay  any  part  of  those  debts,  either  because  the  title  to 
the  land  sold  upon  the  execution  on  one  of  those  judgments 
ftuled,  or  for  any  other  cause,  it  would  leave  him  still  liable  to 
them  for  his  share  of  the  debts.  The  effect  of  the  release  is  not 
therefore  to  discharge  any  interest  which  the  witness  has  in  the 
event  of  the  suit,  in  favor  of  the  complainant  as  against  the  de- 
fendant banks;  but  merely  to  compel  the  complainant  to  seek 
redress  against  John  Q.  and  James  Q.  Mersereau  in  the  first 
instance,  and  leaving  them  to  their  remedy  from  the  witness  in 
case  the  complainant  recovers  anything  against  them.  To  re- 
store the  competency  of  the  witness,  if  he  was  in  &ct  incompetent 
in  consequence  of  any  contingent  liability  for  those  debts,  de- 
pending upon  the  event  of  this  suit,  the  complainant  should  not 
only  have  released  Hoffinan  but  also  the  other  members  of  the 
firm  of  Hoffinan  &  Mersereau  from  such  contingent  liability. 

Again;  I  think  this  release  was  not  properly  proved  so  as  to 
affect  the  question  of  the  competency  of  the  witness,  even  if 
such  release  amounted  to  anything  if  properly  proved.  Where 
it  only  appears  from  the  examination  of  the  witness  himself  that 
he  is  interested  in  favor  of  the  party  calling  him,  or  that  he  is 
.otherwiae  inoompetent,  the  objection  to  his  eprnpeteney  may  be 
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removed  in  the  same  xaanner  that  it  was  created.  And  the  wit- 
ness may  be  examined,  by  the  party  calling  him,  to  show  that 
his  interest  has  been  remored  by  a  release,  or  to  prove  any  other 
fact  to  establish  his  competency  at  the  time  of  his  examination. 
But  where  his  interest,  or  other  incompetency,  appears  aUunde, 
the  witness  can  not  be  examined  for  the  purpose  of  showing  hi* 
competency,  by  testi^Ting  to  the  execution  of  a  release,  or  to  any 
other  fact:  Gheenl.  Er.  471,  sec.  428;  Ewma  y.  (Tray,  1  Mart 
(N.  S.)  709;  Vincent  t.  Huff,  4  Serg.  ft  B.  298;  MoU  ▼.  Ehka,  I 
Cow.  640  [18  Am.  Dec.  660].  The  testimony  of  Hoffinan,  there- 
fore, should  not  have  been  received  to  prove  the  execution  of  the 
release  to  himself  from  the  complainant. 

Nor  could  ex  parte  affidavits  of  other  persons  be  received, 
after  the  proofs  in  the  cause  had  been  dosed,  to  prove  that  this 
release  had  been  executed  and  delivered  to  Hoffinan  before  he 
was  examined  as  a  witness.  As  the  release  which  was  produced 
on  the  hearing  was  neither  dated  nor  witnessed,  the  acknowl- 
edgment by  the  party  executing  it  was  only  evidence  that  he 
had  executed  it  at  or  before  such  acknowledgment.  Not  that  it 
was  executed  previous  to  the  examination  of  Hoffman  as  a  wit- 
ness. The  acknowledgment  of  the  release,  therefore,  which  was 
long  subsequent  to  such  examination,  would  not  have  aided  the 
complainant,  even  if  notice  had  been  given  of  the  intention 
to  use  the  release,  on  the  hearing,  ten  days  before  the  proofs 
were  closed,  as  required  by  the  seventy-fifth  rule  of  the  court. 
This  release  therefore  must  be  laid  entirely  out  of  the  question 
in  deciding  upon  the  competency  of  Hoffman  as  a  witness  for 
the  complainant. 

But  whether  such  release  was  or  was  not  regularly  proved,  the 
vice*chancellor  was  right  in  supposing  that  Hoffman  was  inter- 
ested in  favor  of  the  complainant  in  establishing  the  fact  that 
the  lands  in  controversy  belonged  to  John  G.  Ifersereau,  at  the 
time  of  the  docketing  of  the  judgment  against  Hoffinan  and 
Mersereau,  or  to  some  or  all  of  the  defendants  in  the  judgment. 
The  lands  of  a  judgment  debtor  were  not  liable  to  be  sold  on 
execution  by  the  English  common  law.  But  by  the  statutes  of 
extents  and  elegits,  they  were  set  off  to  the  judgment  creditor 
until  his  debt  should  be  paid.  And  more  than  three  centuries 
since,  a  statute  wab  made  there,  giving  a  remedy  to  the  creditor 
to  whom  the  debtor's  land  had  been  delivered  in  extent  upon 
elegit,  where  the  tenant  by  elegit  was  afterwards  evicted  out  of 
or  from  the  possession  of  such  land,  without  any  faolt  on  his 
part:  Stai  22  Hen.  Tin.,  c.  6.    As  tbitf  waa  a  part  of  th* 
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gemezal  Imw  of  EngUmd  at  flie  time  of  the  first  settlement  of  this 
state  under  the  charter  to  the  duke  of  York,  it  became  a  part  of 
the  common  law  of  the  colonists,  in  connection  with  the  prin- 
ciples of  the  statutes  of  extents  and  executions  then  existiTig  in 
England.  But  when,  in  1782,  the  statute  of  6  Geo.  n. ,  c.  5,  sub- 
jected real  estate  in  the  colonies  to  sale  upon  execution  in  the 
same  manner  as  personal  property,  the  writ  of  elegit  was  yir- 
tnally  abolished  here.  The  equitable  principle  of  the  statute 
82  Hen.  YJLil.,  c.  6,  howeyer,  still  applied  to  the  case  of  a 
creditor  who  had  purchased  the  real  estate  of  his  debtor  upon 
execution.  And  of  course,  it  continued  to  be  a  part  of  the  law 
of  the  colony;  though  the  particular  form  in  which  the  relief 
had  been  giyen  was  no  Icmger  strictly  aj^cable  to  the  sale 
under  an  execution.  For  the  land  was  frequently,  sold  to  a 
stranger  to  the  judgment,  and  the  judgment  was  thereby  satis- 
fied. And  the  courts  of  several  of  our  sister  states  have  fre- 
quently acted  upon  the  equitable  principle  of  the  English 
statute  on  this  subject,  l^  giving  relief  upon  an  application  to 
their  equitable  powers.  I  haye  no  doubt,  therefore,  that  it  is  a 
proper  subject  of  equiiy  jurisdiction  here,  and  has  been  so  from 
the  time  when  the  statute  subjecting  real  estate  in  the  colonies, 
to  be  sold  on  execution  became  a  part  of  the  law  of  the  colonies. 
Li  the  first  reyision  of  our  laws  the  legislature  attempted  to* 
give  a  remedy  at  law,  in  the  supreme  court,  to  the  purchaser  of 
lands  upon  execution,  or  to  his  heirs  or  assigns,  where  he  or 
they  had  been  evicted  on  account  of  any  inegulariiy  in  the  pro«> 
ceedings,  or  want  of  title  in  the  judgment  debtor,  or  by  reason 
of  any  prior  incumbrance  thereon :  Law  of  nineteenth  of  March,^ 
1787,  sec.  7;  1  Greenl.  L.  407.  And  the  same  provision,  in  sub- 
stance, was  contained  in  the  revisions  of  1801  and  of  1818: 1 B.  L» 
of  1801,  p.  891,  sec.  10;  Id.  of  1818,  p.  504,  sec.  11.  li  is  doubt- 
ful, however,  whether  this  provision  applied  to  a  case  where  the 
plaintiff  in  the  execution  was  himself  the  purchaser.  If  not,  it 
left  the  law  as  to  him  precisely  as  it  stood  before;  and  only 
gave  a  statutory  remedy  to  a  stranger  to  the  execution,  who  had 
become  the  purchaser  and  had  been  evicted,  against  the  plaint- 
iff, or  the  defendant,  in  the  judgment  and  execution,  who  ought 
in  justice  and  equity  to  refund  the  purchase  money  to  him. 
Although  that  statutory  provision  was  in  force  for  more  than 
forty  years,  I  am  not  aware  that  it  ever  came  before  any  of  our 
courts  so  as  to  obtain  a  judicial  construction,  except  incident- 
ally in  the  case  of  Woodcock  v.  Bermet,  1  Cow.  711  [18  Am.  Dec. 
668).    Nor  have  I  been  able  to  learn  that  any  proceedings  were 
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erer  oommenoed  under  it.  But  while  it  was  in  force  the  case 
of  Lansing  el  al.  y.  QuoGkenbush,  6  Id.  88,  came  before  the  su- 
preme court,  upon  a  summary  application  to  the  equitable  power 
of  that  court  for  relief.  There  one  of  the  pMntifFs  in  the  exe- 
cution had  become  the  purchaser,  at  the  sheriffs  sale,  of  lands 
which  were  represented  to  be  the  property  of  the  defendant, 
but  which  afterwards  were  ascertained  to  belong  to  another 
person.  The  court  said  there  was  clearly  a  remedy  in  the  case; 
but  refused  to  give  relief,  upon  a  summary  application,  upon 
the  ground  that  the  more  appropriate  remedy  was  in  a  court  of 
equiiy.  In  a  subsequent  case,  however,  where  the  sheriff  had 
sold  personal  property  which  was  supposed  to  belong  to  the 
defendants  in  the  execution,  and  had  applied  the  proceeds  of 
the  sale  upon  the  execution,  but  the  real  owner  of  the  property 
had  sued  him  and  the  judgment  creditor,  and  had  recoTcred  of 
them  the  value  of  the  property,  the  supreme  court,  upon  mo- 
tion, in  behalf  of  the  original  judgment  creditor,  directed  the 
indorsement  of  the  proceeds  of  the  sale  upon  the  execution  to 
be  stricken  out;  and  allowed  him  to  take  out  a  new  execution 
for  the  amount  of  his  judgment:  Adams  v.  Smith  db  Parmeter^ 
Id.  280.  The  same  equitable  principle  was  acted  on  by  that 
court  in  the  subsequent  case  of  Richardson  v.  McDaugaU,  19 
Wend.  80. 

The  statutory  provision  contained  in  the  revision  of  1880, 1 
B.  8.  375,  sec.  68,  clearly  does  not  apply  to  the  case  under  con- 
sideration. For  that  only  gives  an  action,  to  the  purchaser, 
against  the  plaintiff  in  the  execution,  for  whose  benefit  the  prop- 
erty was  sold.  And  merely  in  those  cases  where  such  purchaser 
has  been  evicted  in  consequence  of  an  irregularity  in  the  pro- 
ceedings concerning  the  sale,  or  in  consequence  of  the  judgment 
being  vacated  or  reversed.  There  is  indeed  a  remedy  over 
against  the  defendant  in  the  execution,  in  favor  of  the  plaintiff 
therein;  but  it  is  only  given  to  him  after  he  has  been  compelled 
to  refund  the  purchase  money,  upon  the  sheriffs  sale,  to  the 
purchaser  who  has  been  thus  evicted.  Where  the  plaintiff  in 
the  judgment  is  himself  the  purchaser,  and  has  been  evicted  for 
want  of  title  in  the  judgment  debtor,  his  remedy  depends  still 
upon  the  equitable  principle  of  our  colonial  common  law,  derived 
originally  from  the  statute  of  Henry  VJJUL.  as  applied  to  sales  of 
land  upon  execution;  which  became  the  substitute  for  an  extent 
by  elegit.  This  equitable  principle  has  been  applied,  by  analogy, 
to  sales  of  personal  property  and  chattel  interests  in  lands,  where 
the  plaintiff  became  the  purchaser  and  was  subsequently  deprived 
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of  the  benefit  of  his  porchaae,  for  want  of  title  in  the  judgment 
debtor.  And  where  the  common  law  did  not  provide  for  such 
cases  thej  were  proper  subjects  for  the  interference  of  the  court 
of  chancery;  or  for  relief  upon  a  summary  application  to  the 
equitable  power  of  the  court  out  of  which  the  execution  issued. 
In  the  territoiy  comprising  the  present  states  of  Massachusetts, 
New  Hampshire,  and  Maine,  where  no  court  of  equity  existed, 
the  case  was  provided  for  by  the  colonial  law  of  1674,  which 
provided  that  where  a  parly  had  obtained  an  execution  and 
levied  the  same  upon  lands,  houses,  or  goods,  if  it  afterwards 
appeared  that  such  lands,  houses,  or  goods  did  not  belong  to 
the  party  against  whom  the  judgment  was  rendered,  the  party 
who  had  thus  levied  his  execution  thereon,  by  mistake,  upon 
making  it  appear  to  the  court  which  rendered  the  judgment, 
soch  court  should  order  a  new  execution  for  satisfying  the  judg- 
ment; notwithstanding  the  former  execution  returned:  See 
opinion  of  Mr.  Justice  Woodbury,  in  WhUmg  v.  Bradley,  2  N. 
H.  85. 

In  the  case  of  Jones  v.  Henry,  8  litt.  485,  the  court  of  appeals 
in  Kentucky  decided  that  the  plaintiff  in  the  execution,  who  had 
indemnified  the  sheriff  for  selling  property  which  it  was  after- 
wards ascertained  did  not  belong  to  the  judgment  debtor  but  to 
another  person  who  had  recovered  the  value  thereof  in  an  action 
against  the  sheriff,  was  entitled  to  relief  against  the  judgment 
debtor  to  the  extent  of  the  sum  indorsed  upon  the  execution. 
This  decision  was  afterwards  followed  by  the  same  court,  in  the 
case  of  Price  v.  Boyd,  1  Dana,  436.     A  similar  decision  was 
made  by  the  supreme  court  of  niinois,  in  the  case  of  Warner  v. 
Helm,  1  Gilm.  220.    The  equitable  principle  before  referred  to, 
and  which  is  recognized  in  these  decisions,  is  applicable  to  the 
case  now  under  consideration.    For  it  is  alleged  in  the  bill,  and 
admitted  in  the  answer,  that  the  complainant  purchased  the 
premises  at  the  sheriff's  sale,  under  a  belief  that  the  title  was  in 
the  judgment  debtors  or  one  of  them  at  the  time  of  tlie  docket- 
ing of  the  judgment.    And  this  is  admitted  by  the  answer  of  the 
defendants.    Indeed,  in  the  statement  of  their  property,  fur- 
nished to  the  complainant  and  to  the  defendant  banks  in  the 
spring  of  1834,  Hoffman  &  Mersereau  represented  to  the  complain- 
ant that  they  were  the  owners  of  the  John  Garretson  lands  of  four 
thousand  one  hundred  acres.     The  case  therefore  is  like  that  of 
Muir  V.  Craig,  3  Blackf.  293  [25  Am.  Dec.  Ill],  where  the  su- 
preme court  of  TnflmTift  granted  relief  to  the  purchaser,  against 
the  judgment  debtor  who  had  represented  the  lands  sold  by  the 
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iherilf  M  belonging  to  lum>  but  it  wns  suliieqnently  asoertetned 
that  saoh  Tae  not  the  foot.  I  mn  awitre  that  the  Bnpxeme  court 
of  Fennqrlyania,  in  the  oaee  of  Freenum  ▼.  CaidvoeU^  10  Watts. 
1^  has  decided  that  a  sale  of  real  or  personal  estate  to  the 
amoimt  of  the  judgment  is  an  absolute  satisfaction  of  the  debt. 
And  also  that  the  plaintiff  is  without  remedy,  although  it  is 
afterwards  established  that  the  property  bid  off  by  him  did  not 
belong  to  the  judgment  debtor,  and  the  same  has  been  recoYeied 
of  the  purchaser  by  the  real  owner.  But  without  deciding  what 
the  form  of  the  relief  should  be  in  the  present  case,  I  have  no 
doubt  that  the  Bank  of  Utica  would  be  entitled  to  relief  in  some 
form,  against  the  judgment  debtors,  if  a  decree  fihould  be  made 
against  that  bank  upon  the  ground  that  none  of  the  judgment 
debtors  had  any  title  to  the  land  sold  by  the  sheriff,  eitiier  at  the 
time  of  docketing  the  judgment  or  afterwards.  And  if  so,  Hoff- 
man was  an  incompet^at  witness  to  prove  that  the  defendants  in 
the  judgment,  or  any  of  them,  were  the  owners  of  the  real 
estate  in  controyersy  at  the  time  the  lien  of  the  complainant's 
judgment  attached,  or  at  any  time  subsequent  thereto  and  pre- 
vious to  the  sale  upon  the  execution.  For  if  the  complainant 
should  fail  in  this  suit  upon  the  ground  of  a  want  of  title  in  all 
or  any  of  the  judgment  debtors,  Hofi&nan  &  Mersereau  would 
not  only  be  liable  for  the  payment  of  the  amount  of  their  bonds 
and  mortgages  to  the  two  defendant  banks,  but  also  for  the  whole 
amount  of  the  judgment  of  the  complainant.  But,  on  the  other 
hand,  if  the  complainants  succeeded  in  establishing  the  fact  that 
the  title  to  the  property  sold  under  the  execution  was  in  the 
judgment  debtors,  the  liability  of  Hofiboan  and  his  copartners  to 
the  Bank  of  Utica  would  be  discharged,  at  least  to  the  amount 
of  the  bid  at  the  sheriffs  sale.  The  whole  of  Hoffinan's  testi- 
mony in  relation  to  the  title  of  the  judgment  debtors,  or  any  of 
them,  to  the  lands  in  controversy,  or  which  has  any  bearing 
upon  that  question,  was,  therefore,  properly  suppressed,  by  the 
vice-chancellor. 

I  think,  however,  this  witness  was  not  disqualified,  by  inter- 
est, to  give  testimony  in  favor  of  the  complainant  to  rebut  the 
charge  that  the  judgment  was  fraudulent  and  void  as  against 
the  two  defendant  banks.  Nor  was  he  incompetent  as  a  witness 
for  the  complainant  upon  the  question  as  to  the  acceptance  of 
the  chattel  mortgage  by  the  latter,  or  as  to  the  amount  of  lum- 
ber embraced  therein,  and  of  the  proceeds  thereof,  and  what 
was  done  with  such  proceeds,  and  the  fact  of  his  agency.  And 
in  this  court,  where  many  issues  are  frequently  combined  in  one 
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Boit,  a  witneoi  is  not  to  be  rejected  altogether  because  he  majr 
be  interssted  ae  to  one  part  of  the  oaee,  when  as  to  another  part 
of  the  case  he  has  no  interest  whatever.  But  he  may  be  exam* 
ined  as  a  witness  to  that  part  of  the  case  in  which  he  has  no  in- 
terest, or  in  which  his  interest  is  adverse  to  the  parly  calling 
him:  Oresley  on  Eq.  Er.,  248;  Variek  t.  Jachsan,  2  Wend.  201 
[19  Am.  Dec.  671];  Bowe  y.  GookreU,  1  Bail.  Eq.  127.  Hoffinan, 
so  far  from  being  interested  in  favor  of  the  complainant  in  re- 
lation to  the  question  of  fraud  in  the  judgment,  appears  to  have 
been  interested  in  favor  of  the  parties  against  whom  he  was 
called  and  examined,  on  this  point  in  the  case.  For  if  the  title 
to  the  land  was  in  the  judgment  debtors  at  the  time  of  the  giv- 
ing of  the  bonds  and  mortgages  to  the  two  defendant  banks,  a 
decree  against  the  claim  of  the  complainant  upon  the  ground 
that  the  judgment  was  fraudulent  and  void  as  against  those 
mortgagees,  would  enable  the  mortgagees  to  obtain  satisfaction 
of  their  debts  by  a  foreclosure  and  sale  of  the  mortgaged  prem- 
ises. But  such  a  decree  would  not,  as  between  the  complainant 
and  Hoffman  &  Mersereau,  prevent  the  sale  of  the  premises 
by  the  sheriff  from  operating  a^  a  satisfaction  of  the  judgment, 
to  the  extent  of  the  complainant's  bid,  and  a  satisff^on,  pro 
ianiOf  of  the  debts  included  in  the  judgment. 

In  reference  to  the  testimony  of  this  witness  in  relation  to  the 
acceptance  of  the  chattel  mortgage,  and  to  his  agency  imder  the 
complainant,  and  as  to  the  amount  of  lumber  covered  by  the 
mortgage,  and  the  disposition  of  the  proceeds  of  the  sales 
thereof,  and  the  liability  of  his  copartners  for  the  debts  of  Love, 
Pickering  &  Co.,  Hoffman  might  be,  and  probably  was,  inter- 
ested  in  the  questions  propounded  by  the  counsel  for  the  com- 
plainant.   That,  however,  only  went  to  his  credibiliiy. 

But  in  relation  to  all  these  matters,  I  can  not  see  tiiat  he  had 
any  interest  in  the  event  of  this  suit.  It  is  true,  if  the  com- 
plainant should  be  defeated  in  this  suit,  not  upon  the  ground 
of  a  want  of  title  in  the  premises  in  controversy  in  the  judg- 
ment debtors,  nor  upon  the  ground  that  the  judgment  was 
fraudulent,  but  upon  another  ground  taken  in  the  answer,  that 
the  complainant  by  the  chattel  mortgage  had  obtained  full  se- 
curiiy  for  the  indebtedness  to  the  Utica  Bank,  and  that  having 
such  security  it  was  inequitable  as  against  the  mortgagees,  to 
suffer  that  fund  to  be  wasted,  or  misapplied,  and  to  enforce 
their  judgment  against  the  mortgaged  premises,  Hof&nan  & 
Mersereau,  or  Hoffman  alone,  would  be  answerable  to  the  com- 
plainant for  so  much  of  the  property  included  in  the  chattel 
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mortgage  as  would  be  eqiial  to  the  amount  bid  at  the  sheriff's 
sale.  But  on  the  other  hand,  the  witness  would  receiye  a  cor- 
responding benefit.  For  by  such  a  decree  the  premises  in  con- 
troversy would  have  been  applied  to  the  payment  of  the  bonds 
and  mortgages  to  the  defendant  banks;  for  the  amount  of  which 
bonds  and  mortgages,  Hoffinan,  as  well  the  other  members  of 
his  firm,  was  liable,  at  the  time  of  his  examination  as  a  witness, 
and  would  continue  to  be  so  liable  if  the  charge  of  fraud  in  the 
judgment  should  be  disproved,  by  his  testimony,  so  as  to  enable 
the  complainant  to  succeed  in  this  cause.  And  whatever  might 
be  the  result  of  the  suit,  Hoffman  would  be  accountable  to  his 
copartners  for  their  shares  of  all  the  copartnership  properly, 
disposed  of  by  him,  which  was  not  applied  for  the  benefit  of 
the  firm.  Nor  could  the  evidence  given  by  him  in  this  suit  avail 
him  anything  upon  that  accounting. 

For  these  reasons  the  vice-chancellor  should  not  have  sup- 
pressed the  whole  of  the  testimony  of  Hoffinan;  but  only  so 
much  thereof  as  related  to  the  title  of  the  judgment  debtors,  or 
of  John  G.  Mersereau,  to  the  premises  in  controversy,  at  the 
time  of  the  docketing  of  the  judgment  of  the  complainants. 
The  residue  of  the  decretal  order  as  to  the  suppression  of  the 
testimony  of  Hoffman,  including  the  direction  as  to  the  costs  of 
the  motion  to  suppress,  must  be  reversed;  without  costs  to 
either  party  on  that  motion. 

The  next  question  to  be  considered  is  whether  the  vice-chan- 
cellor erred  in  refusing  to  suppress  the  deposition  of  H.  G. 
Cotton  as  a  witness  for  the  defendants.  The  testimony  of  this 
witness  as  to  what  took  place,  and  as  to  what  was  said,  upon 
the  giving  of  the  bond  and  warrant,  was  objected  to  by  the 
counsel  of  the  complainant,  and  also  by  Hoffman  himself,  who 
was  not  a  parly  to  the  suit.  But  it  was  called  for  not  only  by 
the  defendant  banks,  but  also  by  John  G.  and  James  G.  Merse- 
reau, two  of  the  members  of  the  firm  for  which  he  was  employed 
to  draw  the  bond  and  warrant  and  to  enter  up  the  judgment 
thereon.  He  stated  that  he  never  was  employed  by  the  Bank  of 
Utica,  and  received  no  commimication  from  any  of  the  officers 
of  that  institution  on  the  subject  of  the  bond  and  warrant,  or  of 
the  entering  of  the  judgment  thereon;  and  that,  as  those  who 
employed  him  diffezed  on  the  question,  he  did  not  know  what  it 
was  his  duty  to  do  as  to  giving  testimony  on  the  subject.  And 
said  he  preferred  to  state  the  facts  and  leave  the  question  as  to 
their  admissibiliiy  aa  evidence,  in  favor  of  the  complainant,  to 
the  decision  of  the  court.    The  witness  then  testified,  in  sub- 
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Btance,  that  a  few  days  before  the  bond  and  warrant  were  eze- 
pated,  Hoffman  and  the  Mersereaus  called  upon  him  at  hisofSce 
and  said  they  wished  to  give  a  judgment  to  the  Bank  of  ITtica; 
that  the  Steuben  Conniy  Bank  and  the  Chemung  Canal  Bank 
were  crowding  them,  and  that  they  owed  a  number  of  other 
debts;  that  they  wished  to  ha^e  this  judgment  in  favor  of  the 
Bank  of  Utica,  upon  their  property,  because  that  bank  was 
friendly  to  them  and  would  protect  them;  that  the  judgment 
being  for  a  large  amount  their  creditors  would  not  be  likely  to 
prosecute  them,  or  force  a  sale  of  their  properiy,  and  that  they 
would  have  an  opportunity  to  dispose  of  their  lumber  and  pay 
up  as  far  as  it  would  go;  and  it  would  pay  their  debts  or  nearly 
so;  that  the  claim  of  the  Bank  of  Utica,  as  the  witness  then  un* 
derstood,  was  between  seventeen  and  eighteen  thousand  dollars; 
that  HofEman  proposed  to  give  a  judgment  for  a  larger  amount, 
somewhere  between  tweniy-three  and  tweniy-five  thousand  dol- 
lars; that  upon  the  witness  advising  them  not  to  give  the  judg- 
ment for  more  than  was  due,  as  they  would  be  concluded  by  it, 
Hoffman  replied,  he  had  no  fears  on  that  subject,  for  the 
cashier  of  the  bank  was  a  high-minded  and  honorable  man,  and 
would  do  what  was  right;  that  as  one  of  the  other  members  of 
the  firm  expressed  some  reluctance  to  giving  the  judgment  for 
so  large  an  amount  as  Hoffman  suggested,  the  witness  inquired 
if  they  had  the  means  of  ascertaining  what  was  actually  due  the 
bank,  and  they  said  they  did  not  know  that  they  had;  that  it 
was  finally  agreed  that  they  should  go  home  and  make  out  a 
statement  of  the  amount  of  such  indebtedness,  and  that  either 
the  witness  or  his  partner  would  call  there  in  a  few  days  and  get 
the  amount  for  which  the  judgment  was  to  be  entered;  that  in 
the  course  of  the  same  conversation  it  was  stated  by  them  that 
they  would  have  the  control  of  the  judgment;  that  it  was  not  to 
be  given  because  the  Bank  of  Utica  had  requested  it,  but  for 
their  own  safeiy;  that  they  had  given  the  bank  a  chattel  mort- 
gage, which  was  a  sufficient  securiiy ;  and  that  Hoffman  said  the 
Chemung  Canal  Bank  and  the  Steuben  Couniy  Bank  had  com- 
menced war  upon  them,  and  that  they  took  this  step  to  protect 
themselves.  The  witness  further  testified  that  at  the  time  the 
bond  and  warrant  were  executed  he  went  to  the  store  of  Hoff- 
man &  Mersereau  and  they  then  presented  to  him  a  statement 
of  their  indebtedness  to  the  Bank  of  Utica,  and  he  inquired  if 
that  was  the  correct  amount  due,  and  they  all  agreed  that  it  was 
more  than  they  supposed  was  due,  but  said  they  had  not  the 
means  of  iiscertaining  precisely  what  was  due  to  the  bank;  that 
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tbe  wikiefls  then  inquired  if  he  should  make  the  bond  and  war- 
rant for  that  amount,  and  Hoffinan  said  yea;  that  they  should 
lurobably  want  to  get  more  money,  and  if  the  judgment  was 
giren  for  more  than  was  due,  they  could  get  more,  and  the  judg- 
ment would  be  security  for  it;  that  the  bond  and  warrant  were 
accordingly  filled  up  for  the  amount  mentioned  in  the  statement 
which  they  had  prepared,  and  it  was  executed  by  the  members 
of  the  firm  of  Hoffman  ft  Mersereau;  and  that  the  witness  then 
took  them  for  the  purpose  of  entering  up  the  judgment  thereon. 
The  witness  further  stated,  that  before  the  judgment  had  been 
entered  Hoffinan  called  on  him  and  inquired  what  he  had  done 
with  the  papers;  and  being  told  that  the  witness  and  his  part- 
ner were  in  the  habit  of  entering  their  judgments  at  the  clerk's 
office  at  Geneva,  inquired  if  it  could  not  as  well  be  entered  at 
Utica;  that  being  answered  in  the  affirmative,  Hoffinan  said  he 
was  going  to  Utica  in  a  few  days  and  would  take  the  papers  to 
the  agent  of  the  witness  at  that  place;  and  that  he  at  the  same 
time  stated  to  the  witness  that  he  wished  to  leave  the  papers  at 
Utica  himself,  so  that  it  might  not  be  known  for  some  days  that 
the  judgment  was  entered,  because  the  Steuben  County  Bank 
and  the  Chemung  Canal  Bank  were  about  making  some  searches. 
From  this  statement  of  the  testimony  of  Cotton,  it  appears 
that  the  whole  circumstances  which  he  was  called  upon  to  dis- 
close, except  the  mere  fact  of  the  execution  of  the  bond  and 
warrant,  which  was  a  matter  of  no  consequence  in  the  cause, 
were  conversations  of  his  clients  in  reference  to  the  subject  of 
his  professional  employment;  which  conversations  it  is  wholly 
improbable  they  would  have  held  with  him  if  they  had  not  been 
under  the  supposed  seal  of  professional  confidence.  And  I 
think  the  true  principle  in  reference  to  privileged  communici^ 
tions  between  attorney  and  client  to  be,  that  where  the  attorney 
is  professionally  employed,  any  communication  made  to  him  by 
his  client,  with  reference  to  the  object  or  the  subject  of  such 
employment,  is  under  the  seal  of  professional  confidence,  and 
is  entitied  to  protection  as  a  privileged  communication.  Such 
appears  to  be  now  the  settied  rule  of  the  courts  of  England; 
although  it  was  at  one  time  attempted  to  confine  the  privileges 
to  communications  made  in  tbe  prosecution  or  defense  of  a  suit 
which  had  been,  or  was  about  to  be  commenced.  The  leading 
cases  on  the  subject  there  are  Cromack  v.  Heaihcoie^  2  Bred.  &  B. 
1,  in  the  court  of  common  pleas,  and  Oreenough  v.  Oaakell,  1  My. 
k  E.  98,  and  Herring  v.  Clobery,  1  Ph.  91,  in  the  court  of  chan- 
oeiy.    The  last  of  tihese  cases  was  preceded,  in  this  state,  by 
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the  Teiy  wdl-considered  opinion  of  Hr.  Justice  Broneon  in  the 
case  of  Coveney  y.  TmnakUl,  1  Hill  (N.  T.)  33  [37  Am.  Dec. 
287],  in  the  sapreme  court.  The  same  correct  principles  had 
long  previously  been  recognized  in  this  country  in  the  opinion 
of  the  late  Judge  Boane  of  the  court  of  appeals  of  Yirginia,  in 
the  important  case  of  Parker  t.  Carter^  4  Munf.  273  [6  Am. 
Dec.  518].  There  a  lawyer  had  been  employed  by  the  grantor 
to  prepare  a  deed,  to  be  executed  l>y  him  to  a  trustee,  for  hia 
daughter  and  her  issue.  And  although  the  client  was  dead, 
and  the  contest  was  between  the  parties  claiming  under  such 
deed  and  the  creditors  of  the  son-in-law  of  the  grantor,  the 
attorney  was  not  permitted  to  testify  as  to  conyersations  of  the 
grantor,  in  relation  to  the  object  and  the  subject-matter  of  the 
deed,  for  the  purpose  of  showing  that  such  deed  was  giyen  to 
defraud  the  creditors  of  the  daughter's  husband.  For  it  is  also 
a  well-settled  principle  in  relation  to  privileged  communica- 
tions, between  an  attorney  and  his  client,  that  the  seal  of  confi- 
dence is  not  the  seal  of  the  attorney,  but  of  his  client.  The 
attorney  is  by  law,  as  well  as  by  professional  honor,  bound  to 
keep  the  seal  intact;  and  it  can  not  be  removed  except  by  the 
consent  of  the  client. 

Professor  Greenleaf ,  in  his  veiy  valuable  and  well-arranged 
treatise  on  the  law  of  evidence,  very  correctly  observes,  in  rela- 
tion to  such  communications,  that  the  seal  which  the  law  once 
fixes  upon  them,  remains  forever;  unless  removed  by  the  party 
himself,  in  whose  favor  it  was  there  placed:  Greenl.  Ev.  278, 
sec.  248.  And  where  the  privilege  belongs  to  several  clients,  I  do 
not  think  any  one  of  them,  or  even  a  majority,  contrary  to  the 
expressed  will  of  the  others,  can  waive  the  privilege,  so  as 
legally  to  justify  the  attorney  in  giving  testimony  in  relation  to 
such  privileged  communications;  especially  in  a  case  like  the 
present,  where  the  testimony  of  the  attorney,  as  to  matters  com- 
municated to  him  professionally,  equally  affects  the  moral  char- 
acters of  all  of  his  clients;  by  showing  that  they  employed  him 
to  assist  them  in  giving  a  fictitious  judgment  for  the  purpose  of 
defrauding  their  creditors.  Nor  does  the  fact  that  the  client, 
whose  assent  to  the  removal  of  the  seal  of  professional  confidence 
from  privileged  communications  has  not  been  obtained,  is  not  a 
party  to  the  suit  in  which  his  attorney  is  called  upon  to  testify, 
alter  the  case:  Per  Buller,  J.,  in  WUsm  v.  BasUUl,  4  T.  B.  760; 
Bex  V.  Withers,  2  Camp.  578. 

In  this  case  it  appears  from  the  exemplification  of  the  judg- 
ment, which  18  in  evidence,  that  Cotton,  the  attorney^  ^^as  a 


222  Bank  of  Utica  v.  Mebskreau.     [New  York, 

Bnbsoribmg  witness  to  the  warrant  of  attorney,  which  he  pre- 
pared for  Hoffinan  ft  Herscreau  to  execute.  Bat  that  does  not 
alter  the  case  in  reference  to  the  admis8ibilil7  of  his  evidence  as 
to  the  declarations  oif  his  clients  tending  to  the  conclusion  that 
the  object  of  giving  the  judgment  was  to  hinder  and  delay  their 
ereditors  in  the  collection  of  their  debts,  and  that  it  was  given 
for  a  much  larger  sum  than  was  justly  due  to  the  complainant. 
For  the  conversations  with  his  clients,  as  to  which  he  volunteered 
his  testimony,  after  the  examiner  had  decided  that  it  was  im- 
proper, were  in  no  way  connected  with  his  character  of  subscrib- 
ing witness  to  the  warrant  of  attorney.  The  conversations  which 
took  place  on  or  before  the  twentieth  of  September,  the  day  on 
which  the  bond  and  warrant  were  dated,  were  previous  to  the 
preparation  of  those  instruments;  and  were  in  reference  to  the 
amount  for  which  he  should  draw  the  bond  and  warrant  which 
he  was  about  to  prepare  for  them  in  his  character  of  their  attor- 
ney. The  object  of  his  inquiries,  to  which  many  of  their  decla- 
rations were  responsive,  was  to  ascertain  the  proper  amount  to 
be  inserted  in  the  bond  and  warrant;  or  rather  for  what  amount 
they  desired  to  give  a  judgment  to  the  Bank  of  Utica. 

In  the  case  of  Bcbson  v.  Kemp,  5  Esp.  63,  which  was  cited 
by  the  counsel  for  the  defendants,  upon  the  argument,  to  show 
that  an  attorney  who  becomes  a  subscribing  witness  to  an  in- 
strument is  bound  to  disclose  all  that  took  place  at  the  time  of 
its  execution,  Lord  EUenborough  expressly  declared  that  the 
attorney,  was  not  bound  to  disclose  what  took  place  in  the  prep- 
aration and  concoction  of  the  instrument  which  he  witnessed, 
or  at  any  other  time,  not  connected  with  the  execution  of  such 
instrument.  Thus  an  attorney  who  is  professionally  employed  to 
prepare  a  deed  for  his  client,  and  who  afterwards  witnesses  its 
execution,  may  be  compelled  not  only  to  prove  the  execution  of 
such  deed,  but  also  to  testify  whether  it  was  antedated;  whether 
it  was  in  the  same  form  in  which  it  now  appears  at  the  time  of 
its  execution,  or  has  been  altered;  and  whether  it  was  actually 
delivered  at  the  time  he  subscribed  his  name  thereto,  as  a  wit- 
ness. So  if  the  deed  has  been  lost,  or  is  in  the  hands  of  the 
adverse  party  who  refuses  to  produce  it  upon  the  trial,  or  for 
the  purposes  of  the  suit,  the  attorney  who  witnessed  the  deed 
may  be  compelled  to  testify,  as  to  the  contents  thereof;  al- 
though in  the  preparation  of  such  deed  he  was  professionally 
employed:  See  Lord  Say  and  Seafs  CaiK^  10  Mod.  40;  ABt^gMe% 
ofEUhOg  V.  Kmp,  4  Esp.  286;  Lmae  ^fDewy  t.  Burhe^  2  Fox 


J  mid,  1848.]    Bank  of  XTtiga  v.  Msrsebeau.  223 

The  seal  of  professional  confidence  I  believe  has  never  been 
held  to  cover  a  communication  made  to  an  attorney  to  obtain 
professional  advice  or  assistance  as  to  the  commission  of  a 
felony  or  other  crime  which  was  malum  in  se.  The  opinion  of 
Chief  Baron  Gilbert  certainly  was  that  the  privilege  of  attorney 
and  counsel  did  not  extend  to  such  cases:  1  Gilb.  Ev.  277. 
And  as  no  one  is  entitled  to  the  advice  or  assistance  of  counsel, 
or  of  an  attorney,  to  enable  him  to  do  an  illegal  act,  if  the  ques- 
tion had  arisen  for  the  first  time  in  this  case,  I  should  have  no 
hesitation  in  deciding  that  the  communications  made  by  Hoff- 
man ft  Mersereau  to  their  attorney  were  not  privileged;  because 
they  were  made  for  the  purpose  of  getting  his  professional  as- 
sistance in  the  perpetration  of  a  fraud  upon  their  creditors.  It 
is  as  contrary  to  the  duiy  of  an  attorney,  or  a  counselor,  to  aid 
his  client,  by  professional  services,  in  the  perpetration  of  a 
fraud,  or  in  the  violation  of  any  law  of  the  state,  as  it  is  to  aid 
him  in  the  commission  of  a  felony;  although  the  moral  turpitude 
of  the  act  may  be  much  greater  in  the  one  case  than  in  the  other. 
I  can  therefore  see  no  good  reason  for  extending  the  principle  of 
privileged  communications  to  the  first  class  of  cases,  and  not  to 
the  last.  The  practice,  however,  appears  to  have  been  otherwise 
for  more  than  a  century  and  a  half;  and  I  do  not  now  feel  au- 
thorized to  adopt  a  new  rule  on  the  subject. 

As  early  as  1698,  in  the  anonymous  case,  reported  by  Skinner, 
which  was  tried  before  Chief  justice  Holt  at  the  sittings  after 
Michaelmas  term,  in  5  William  and  Maiy,  an  attorney,  who  had 
drawn  an  agreement  between  a  sheriff  and  his  under-sheriff, 
was  called  to  prove  that  such  agreement  was  corrupt  and 
illegal.  But  the  professional  privilege  was  extended  to  the 
case:  Skin.  404;  S.  C,  Holt,  76.  By  referring  to  another  re- 
port of  the  same  case  from  the  collections  of  Lord  Chief  Justice 
Raymond,  it  will  be  seen  that  the  agreement,  which  the  attorney 
was  called  to  prove  the  illegality  of,  was  an  agreement  made  in 
violation  of  the  statute  against  buying  and  selling  offices:  S.  C, 
1  Ld.  Baym.  783.  Justice  Buller  has  also  a  note  of  the  same 
case,  by  the  title  of  EoU  v.  Ikfrrd,  Bull.  N.  P.  284.  But  he  is 
evidently  wrong  in  supposing  it  was  decided  in  the  thirteenth 
year  of  the  reign  of  George  I.  For  Lord  Chief  Justice  Holt 
died  in  1709,  five  years  before  the  commencement  of  that  reign. 
Li  the  case  of  Cromack  v.  Eeathcoie^  4  J.  B.  Moo.  867,  an  at- 
torney had  been  applied  to  for  the  purpose  of  drawing  a  fraudu- 
lent assignment,  which  he  declined  doing;  and  the  assignment 
was  subsequently  drawn  by  some  other  person.    The  attorney 
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first  applied  to  was  offered  as  a  witness  to  prove  the  fraud.  Bat 
the  court  rejected  the  eyidence^  upon  the  ground  that  the  com- 
munications made  to  the  attorney  were  priyileged.     So  in  tha 

case  of  Hyde  v.  M- ,  1  Moll.  4S0,  n.,  die  client  consulted  an 

attorney  as  to  the  best  manner  of  evading  the  demands  of  his 
creditors,  and  the  attorney  recommended  a  fraudulent  mortgage, 
which  he  prepared  accordingly.  The  attorney  being  examined 
as  a  witness  to  prove  those  facts,  the  master  of  the  rolls  sup* 
pressed  the  deposition,  as  being  a  breach  of  professional  confi* 
dence.  And  in  Dae  t.  Harris,  6  Oar.  ft  P.  592,  where  the 
question  was  whether  the  deed  given  by  an  insolvent  was  not 
fraudulent;  the  attorney  was  asked  whether  the  insolvent  had 
not  called  upon  him  to  draw  the  deed  for  the  purpose  of  de» 
frauding  his  creditors.  Mr.  Justice  Park  rejected  the  evidence, 
as  a  violation  of  professional  privilege.  A  similar  decision  waa 
made  by  the  supreme  court  of  Massachusetts,  in  the  case  d 
Foster  v.  Hall,  12  Pick.  89  [22  Am.  Dec.  400],  where  the  client 
was  not  a  party  to  the  suit,  and  the  attorney  was  called  upon  to 
show  that  he  was  consulted  by  the  grantor,  in  relation  to  the 
making  of  a  deed  to  the  complainant.  The  object  of  calling  the 
attorney  being  to  establish  tibe  fact  that  such  deed  was  fraudu- 
lent. In  the  case  of  Clay  v.  WtUiams,  2  Munf .  105  [5  Am.  Deo. 
453],  where  an  attorney  had  been  examined  as  a  witness  in  the 
court  of  chancery,  and  testified  that  he  was  employed  to  draw 
the  bond  in  controversy,  and  that  it  was  given  for  the  purpose 
of  defrauding  creditors,  two  of  the  judges  of  the  court  of  ap- 
peals in  Virginia  appear  to  have  considered  the  deposition  as 
legal  evidence.  But  Judge  Boane  held  the  matters  confided  to 
the  attorney,  by  the  parties  who  employed  him  to  draw  the 
fraudulent  deed,  to  be  privileged  communications;  and  that  the 
testimony  of  the  witness,  as  to  the  disclosure  of  the  fraudulent 
object  of  giving  the  deed,  should  be  disregarded.  The  ques- 
tion, however,  was  not  decided;  the  other  member  of  the  court 
who  heard  the  argument  of  the  case  expressing  no  opinion  upon 
that  point,  which  did  not  effect  the  decree  to  be  made  by  the 
court. 

With  the  exception  of  what  was  said  1^  Mr.  Justice  Bronson, 
in  G(yveney  v.  IhnnahiU,  1  Hill,  86  [87  Am.  Dec.  287],  my  re- 
searches have  not  enabled  me  to  find  anything  in  conflict  with 
the  decisions  to  which  I  have  referred.  I  therefore  do  not  feel 
authorized  to  say  that  the  fact  that  Cotton  was  employed  by 
Hofiman  &  Mersereau  to  assist  them  in  a  transaction  which, 
from  what  was  said  in  his  presence,  he  must  have  known  to  be 
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a  frand  npon  their  ereditora,  depriTod  their  commmiicatioxiB  of 
the  seal  of  professioiial  confidenoe.  I  admit,  however,  that  I 
should  have  been  much  better  satisfied  if  I  had  f  oimd  this  ques- 
tion an  open  one;  or,  rather,  if  I  had  found  the  decisions  of  the 
courts  the  other  way.  For  I  think,  with  the  late  chief  justice 
of  our  Bupieme  court,  that  the  privileged  relation  of  attorney 
and  client  ought  to  be  permitted  to  eiist  only  for  honest  pur- 
poses; but  not  to  enable  the  client  to  perpetrate  a  fraud,  or  to 
violate  the  laws,  under  the  advice  of  counsel,  or  through  any 
other  professional  aid.  For  the  reasons  before  stated,  however, 
the  application  of  the  complainant  to  suppress  the  testimony 
of  Cotton  ought  to  have  been  granted  I7  the  vice-chancellor. 
And  so  much  of  the  decree  appealed  from  as  denies  that  appli- 
cation, with  costs,  must  be  reversed. 

tFpon  the  question  of  fraud,  if  the  testimony  of  Cotton  could 
hftve  been  received,  and  the  explanations  of  Hoffinan  rejected, 
it  would  have  been  very  difficult  to  bring  the  mind  to  a  condu" 
sion  that  the  judgment  was  not,  in  &ct,  given  for  much  mors 
than  was  justly  due  from  Hoffinan  &  Mersereau  at  the  date  of 
the  bond  and  warrant.  Even  with  the  testimony  of  Hoffinan,  I 
am  not  perfectly  satisfied  that  the  Mersereaus  were  interested  in 
the  firm  of  Love,  Pickering  &  Co.  And  if  they  were  not,  the 
Bank  of  Utica  probably  had  no  legal  daim  upon  the  firm  of 
Hoffinan  &  Mersereau  for  payment  of  any  of  the  notes  of  Love, 
Pickering  A,  Co.  which  were  indorsed  by  C.  Hoffinan  only. 
But  I  think  the  counsel  for  the  defendants  was  wrong  in  sup- 
posing that  only  about  seventeen  thousand  five  hundred  dollars 
could  properly  have  been  included  in  the  judgment.  It  is  true, 
the  statement  which  Hoffinan  furnished  to  the  banks  about  the 
first  of  June,  1884,  only  showed  an  indebtedness  of  about  seven- 
teen thousand  dollars  from  Hoffinan  &  Mersereau  to  the  Bank 
of  Utica.  And  this  was  probably  for  the  amount  due  upon  the 
eight  notes  and  drafts,  copies  of  which  were  sent  to  Groom,  at 
Post  Deposit,  in  Hunf  s  letter  of  the  thirteenth  of  August,  1834; 
and  as  constituting  the  debts  which  were  secured  by  the  mort- 
gage upon  the  lumber.  It  appears  in  that  statement  which  was 
furnished  to  the  banks,  however,  that  HofEmau  &  Mersereau 
owed  to  Joel  Hoffinan  about  three  thousand  three  hundred  dol- 
lars. And  probably  that  indebtedness  was  for  the  two  notes 
of  one  thousand  two  hundred  dollars  each  and  the  one  note 
of  eight  hundred  dollars,  drawn  by  some  of  the  members  of  the 
firm  and  indorsed  by  other  members  thereof;  and  upon  which 
Joel  Hoffinan's  name  also  appear^  as  an  indorser.    He  may 
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fheraf ore  hftye  gotten  those  notes  disoonnted  at  the  bank  on  his 
own  acoonnt.  And  as  the  firm  of  Hoffinan  &  Mersereau  were 
not  the  makers  of  those  notes,  they  would  not,  upon  the  books 
of  the  bank,  be  charged  to  the  account  of  that  firm;  although 
ihey  were  in  fact  given  to  Joel  Hoffman  for  debts  of  Hoffinan  ft 
Mersereau,  and  the  names  of  all  the  members  of  the  firm  were 
on  the  notes,  as  makers  or  indorsers. 

It  will  be  seen  that  the  amount  of  these  three  notes  and  oi  the 
eight  drafts  and  notes  of  which  copies  were  sent  to  Groom  as 
being  those  included  in  the  chattel  mortgage,  together  with  the 
note  of  one  thousand  five  hundred  and  seTenty-fiye  dollars,  of 
LoTe,  Pickering  &  Go.,  all  of  which  are  embraced  in  the  exhibit 
T.  0.  0.,  with  the  interest  thereon  to  the  twentieth  of  Septem- 
ber, 1834,  and  the  costs  of  protest,  correspond  exactly  with  the 
sum  which  was  inserted  in  the  bond  and  warrant  of  that  date. 
This  part  of  the  exhibit  T.  0.  C.  must  have  been  made  at  or 
before  the  time  of  the  execution  of  those  instruments  at  the  store 
of  Hoffinan  A,  Mersereau.  And  by  a  reference  to  the  testimony 
of  T.  L.  Mersereau,  it  will  be  seen  that  in  a  conyersation  previ- 
ous to  the  execution  of  the  bond  and  warrant,  Hoffinan  agreed 
to  ascertain  and  make  a  calculation  of  the  amount  due  as  near 
as  he  could.  (Defts.  Dep.  399.)  This  supposition  is  also  sup- 
ported by  the  testimony  of  Colling,  the  bookkeeper  of  the  bank. 
For  that  witness  testifies  that  Hoffinan  presented  that  statement 
of  the  debts  included  in  the  papers  upon  which  the  judgment 
was  to  be  entered;  and  that  the  witness  was  called  upon  to  com- 
pare that  statement  with  the  notes  and  drafts  then  held  by  the 
bank,  and  to  see  if  they  corresponded  in  dates  and  amounts 
with  such  statement.  The  witness  made  some  coirections  in  red 
ink;  which  were  only  additions  of  the  names  and  other  persona 
who  had  indorsed  some  of  the  paper.  And  he  added  at  the 
bottom  of  the  statement,  also  in  red  ink,  the  amount  and  partic- 
ulars of  two  other  notes,  drawn  by  Love,  Pickering  &  Co.,  then 
held  by  the  bank,  and  of  one  note  of  Giles  Love;  all  three  of 
which  were  indorsed  by  Ohauncey  Hoffioian,  one  of  the  members 
of  the  firm  of  Hoffinan  ft  Mersereau.  The  names  of  the  other 
two  members  of  the  firm  of  Hoffioian  ft  Mersereau  did  not  appear 
upon  either  of  the  three  last  mentioned  notes,  or  upon  the  one 
thousand  five  hundred  and  seventy-five  dollar  note  of  Love, 
Pickering  ft  Co.,  which  was  embraced  in  the  statement  on  which 
the  bond  and  warrant  were  based,  as  prepared  by  Hoffinan.  The 
bookkeeper,  therefore,  probably  could  not  know  whether  the 
bank  bad  any  claim  upon  the  firm  of  Hoffnia<i  &  Mersereau 
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for  the  payment  of  either  of  those  four  notes.  But  from  his 
testimony  I  have  no  donbt  that  the  Bank  of  XJtica,  at  that  time^. 
actoallj  held  all  the  notes  and  drafts  embraoed  in  the  exhibit 
T.  C.  C. ;  amounting  in  the  aggregate  to  more  than  tweniy-six 
thousand  dollars.  And  as  John  G.  Mersereau  and  James  G. 
Mersereau  were  either  drawers  or  indorsers  of  all  the  oth^ 
drafts  and  notes  embraoed  in  that  statement,  they  were  prima 
facie  liable  to  the  bank  for  the  payment  thereof. 

The  giving  of  the  bond  and  warrant,  by  all  the  members  of 
the  firm  of  HofEman  &  Mersereau,  for  the  amount  of  the  one 
thousand  five  hundred  and  seveniy-five  dollar  note  of  Loye, 
Pickering  &  Co.  is  presumptive  evidence  that  they  were  legally 
or  equitably  liable  for  the  payment  of  that  note;  either  becMAUse 
they  were  interested  in  the  last  mentioned  firm  as  copartners,  or 
because  it  was  an  accommodation  note  made  and  discounted  for 
their  benefit.  And  the  defendants,  who  insist  that  the  taking 
of  a  judgment,  and  including  therein  the  amount  of  that  note» 
is  evidence  of  an  intention  to  defraud  other  creditors  of  Hoffmaa 
A  Mersereau,  are  bound  to  satisfy  the  court  that  the  officers  of 
the  bank  have  intentionally  allowed  a  debt  to  be  included  in  the- 
judgment  for  which  the  bank  had  no  legal  or  equitable  claim, 
upon  the  judgment  debtors.  Although  the  testimony  of  Hoff- 
man, contradicted  as  it  is,  in  many  particulars,  by  the  testimony 
of  other  witnesses,  has  not  entirely  satisfied  me  that  this  one 
thousand  five  hundred  and  seveniy-five  dollar  note  was  prop- 
erly included  in  the  judgment,  the  manner  in  which  the  members 
of  this  firm  did  their  business,  and  the  complicated  nature  of 
their  various  transactions,  were  such  that  I  can  not  say  the  fact 
is  established  that  such  note  ought  not  to  have  been  included. 
Much  less  have  the  defendants  established,  by  any  legal  testi- 
mony, that  even  the  members  of  that  firm  intentionally  included 
in  the  judgment  a  debt  which  they  knew  they  ought  not  to  pay; 
and  with  the  corrupt  intention  of  defrauding  their  other  cred- 
itors. 

It  may  also  be  proper  to  observe,  that  if  the  whole  amount 
included  in  the  judgment  was  justly  due  to  the  Bank  of  Utica, 
from  Hoffinan  ft  Mersereau,  any  expectation  on  the  part  of  the 
members  of  that  firm,  or  of  any  of  them,  that  the  judgment 
would  be  used  for  the  purpose  of  enabling  them  to  delay  or 
hinder  their  other  creditors,  would  not  render  the  judgment 
fraudulent,  as  to  the  bank;  unless  there  was  some  agreement,  or 
at  least  an  intention,  on  the  part  of  some  of  the  officers  of  that 
institution,  that  the  judgment  should  be  thus  used.    But  if  the 
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bank  was  already  amply  secured  for  all  its  legal  and  equitable 
claims  against  Hofi&nan  &  Mersereau,  by  virtue  of  the  mortgage 
upon  the  lumber  at  Port  Deposit,  in  Maiyland,  the  taking  of 
this  judgment  and  thereby  creating  a  lien  upon  all  the  property 
of  their  debtors  in  this  state,  might  be  evidence  of  such  an  in- 
tention to  defraud  other  creditors. 

The  letter  of  the  cashier,  to  Hoffioian,  post-marked  at  New 
York,  the  fourteenth  of  September,  is  relied  upon  by  the  de- 
fendants to  show  that  the  cashier  not  only  considered  the  chat- 
tel mori^fage  an  ample  security  for  all  the  debts  due  to  the  bank, 
but  that  he  had  made  a  journey  from  New  York  to  Philadelphia 
for  the  sole  purpose  of  suggesting  the  giving  of  a  judgment 
merely  to  delay  the  other  creditors  of  Hoffinan  &  Mersereau  in 
the  collection  of  their  honest  debts.  Such  undoubtedly  is  the 
construction  which  a  person  having  but  a  slight  knowledge  of 
human  nature  would  be  likely  to  put  upon  that  letter.  My  un- 
derstanding of  it  is  directly  the  reverse  of  that,  however,  when 
I  view  it  in  connection  with  other  facts  which  are  in  evidence  in 
this  cause.  I  think  the  cashier  at  that  time  had  become  se- 
riously alarmed  as  to  the  safety  of  the  debts  due  to  the  bank; 
and  that  he  went  to  Philadelphia  for  the  purpose  of  seeing  Hoff- 
man, and  to  induce  him,  if  possible,  to  persuade  his  copartners 
to  unite  with  him  in  a  judgment;  which  would  give  the  bank  a 
further  security  for  its  debts  by  a  lien  upon  their  real  property 
in  this  state.  I  can  well  see,  then,  that  he  was  indeed  '*  morti- 
fied as  well  as  vexed/'  when  he  supposed  Hoffman  and  his  friend 
Love  had  kept  out  of  the  way  to  avoid  seeing  him.  This  letter, 
therefore,  was  probably  written  to  remove  the  impression  that 
the  cashier  had  visited  Philadelphia  to  press  Hoffinan  for  the 
debts  due  the  bank.  And  most  of  it  may  be  considered  what 
is  vulgarly  called  soft  solder.  This  letter  was  probably  for- 
warded to  Erwin  Center,  and  was  received  there  by  Hoffinan 
previous  to  the  giving  of  the  bond  and  warrant;  and  if  so  it  had 
the  effect  intended,  of  uniting  him  to  the  purposes  of  the  cashier. 

But  there  is  nothing  in  tUs  letter  from  which  it  can  be  fairly 
inferred  that  the  cashier  *'  had  intended  to  suggest''  the  giving 
of  a  judgment  for  anything  more  than  was  honestly  due  from 
Hoffman  A  Mersereau  to  the  bank.  And  probably  the  includ- 
ing therein  the  three  notes  upon  which  Joel  Hoffinan's  name 
appears  as  indorser,  and  which  I  have  supposed  were  discounted 
by  the  bank  as  business  paper  of  Hoffinan  ft  Mersereau  held 
by  him,  was  probably  done  upon  Ohauncey  Hoffioian's  own  sug- 
gestion; for  the  protection  of  Joel  Hoffinan,  who  was  perhaps  a 
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near  relatiTe.  From  the  endenoe  in  the  case  I  am  not  prepared 
to  say  that  the  chattel  mortgage  upon  the  lumber  at  Port  De- 
poeit  was  a  full  and  ample  seoarify ,  even  for  the  eight  notes  and 
drafts  mentioned  therein.  And  it  was  no  seoority  whatever  for 
these  three  notes  on  which  Joel  Hoffinan's  name  appears.  Upon 
ttie  whole,  I  think  the  yiee-ohanoellor  was  right  in  supposing 
that  the  defendants  had  failed  in  showing  that  the  judgment  of 
the  tenth  of  October,  1884,  was  fraudulent  and  void  as  against 
the  defendant  banks,  and  other  creditors  of  Hoffinan  A  Mer- 
sereau. 

No  one  can  justify  the  gross  and  deliberate  fraud  which  was 
practiced  upon  the  defendant  banks,  in  inducing  them  to  give 
np  the  paper  which  they  held  against  Hofiman  &  Mersereau, 
and  to  allow  an  extended  credit  for  the  greater  portion  of  their 
debts,  upon  the  supposition  that  they  were  obtaining  valid 
securities,  by  mortgage,  upon  the  real  estate  of  their  debtors,  free 
from  all  prior  incumbrances.  And  the  fact  that  such  a  fraud 
was  committed,  and  that  Hoffinan  was  the  principal  therein,  de- 
tracts very  much  from  the  credit  to  which  he  might  otherwise 
have  been  entitled  as  a  witness.  But  as  the  Bank  of  TJtica  and 
its  officers  had  no  knowledge  of,  and  no  participation  in  that 
fraud,  it  can  only  affect  that  bank  so  far  as  it  affects  the  charac- 
ter of  the  principal  witness  of  the  complainant  in  this  suit. 

I  think  the  evidence  in  the  case  fully  establishes  the  fact  that 
the  Bank  of  TJtica,  by  its  agents,  accepted  of  the  chattel  mortgage, 
which  was  executed  by  two  of  the  members  of  the  firm  of  Hoff- 
man &  Mersereau.  Whether  the  mortgage  was  valid  to  convey 
the  interest  of  the  copartnership  to  the  complainant,  in  the  form 
in  which  the  mortgage  was  executed,  is  a  question  upon  which 
it  is  not  necessary  to  express  an  opinion.  But  even  upon  the 
supposition  that  the  property  was  properly  pledged  to  the 
Bank  of  TJtica,  for  the  security  of  a  part  of  the  debt  for  which 
this  judgment  was  confessed,  I  do  not  see  how  it  can  avail  the 
defendants  as  a  defense  to  this  suit.  There  is  no  pretense,  I 
think,  for  insisting  that  the  complainant  was  answerable  to 
Hoffinan  &  Mersereau  for  the  proceeds  of  the  mortgaged  lum- 
ber which  had  been  sold  by  any  of  the  members  of  that  firm,  or 
by  persons  in  their  employ,  previous  to  the  dissolution  of  the 
attachment.  The  mortgage  money  was  not  payable  until  the 
first  of  December,  1881.  Of  course  the  complainant  had  no 
right,  nor  any  anthority  from  the  mortgagors,  to  sell  any  of  the 
lumber  previous  to  that  time.  And  if  Hoffitaim  was  agent  for 
the  mortgagee,  it  was  only  to  do  what  the  Bank  ol  .'Ctica  was 
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itself  authorized  to  do;  that  is,  to  take  care  of  the  property  and 
prevent  it  from  being  lost,  nntil  the  mori^fage  became  payable. 
Before  that  time  arrived  the  property  was  attached;  and  it  re- 
mained in  the  oostody  of  the  law  until  some  months  afterwards. 

No  part  of  the  debts  seemed  by  that  mortgage  had  been  paid 
by  any  sales  of  Imnber  at  the  time  the  judgment  was  given.  Nor 
has  any  part  of  those  debts  been  actually  paid  by  the  prooeeda 
of  any  sales  thereof  since  that  time;  though  there  is  evidence  to 
show  that,  subsequent  to  the  dissolution  of  the  attachment, 
Hoffinan  was  authorized,  by  the  officers  of  the  Bank  of  TTtica,  to 
sell  that  part  of  the  mortgi^ged  lumber  which  he  took  to  Phila- 
delphia. Most  of  the  proceeds  of  the  mortgaged  lumber,  how- 
ever,  whether  sold  by  Hoffman  or  by  James  G.  Mersereau,  wera 
applied  to  the  use  of  the  firm  of  Hoffman  &,  Mersereau,  either  in 
the  payment  of  debts  or  otherwise.  The  only  equitable  claim 
that  the  defendant  banks  can  have  upon  the  complainant,  there* 
fore,  arising  out  of  this  chattel  mortgage,  must  be  that  having 
two  securities  for  a  part  of  the  debt  embraced  in  the  judgment, 
4Uid  knowing  that  the  defendant  banks  had  a  specific  lien  by 
mortgage  upon  the  property  covered  by  one  of  those  securities 
-only,  it  was  inequitable  to  permit  Hoffman  ft  Mersereau  to  re- 
ceive or  have  the  benefit  of  the  property  embraced  in  the  other 
aecurity ;  but  that  the  proceeds  of  the  lumber  mortgaged  should 
have  been  applied  in  payment  of  the  judgment  pro  iurUo.  The 
vice-chancellor  is  right,  however,  in  supposing  that  there  is  no 
evidence  that  the  Bank  of  Utica,  or  its  officers,  had  any  notice 
of  the  giving  of  the  mortgages  to  the  defendant  banks,  until  it 
was  too  late  to  secure  the  mortgaged  lumber,  or  the  proceeds 
of  it. 

But  as  a  part  at  least  of  the  debts  secured  by  the  judgment, 
which  were  not  embraced  in  the  chattel  mortgage,  would  still 
have  remained  unpaid,  the  complainant,  even  in  equity,  would 
still  have  acquired  a  good  titie  to  the  premises  in  controverE^  in 
this  suit;  for  the  recovery  of  which  premises  this  ejectment  bill 
has  been  filed.  The  only  remedy  for  the  defendant  banks,  there- 
fore, was  by  a  cross-bill,  or  more  properly  an  original  bill,  on 
their  part,  to  recover  a  part  of  the  proceeds  of  the  sheriff's  sale; 
or  for  an  account  and  payment  of  so  much  of  the  proceeds  of 
the  sale  of  the  mortgaged  lumber  as  the  complainant  might  with 
proper  diligence  have  secured  and  applied  to  the  payment  of  the 
judgment  after  notice  received  of  the  equitable  rights  of  the  de- 
fendant banks  by  reason  of  their  mortgages  upon  the  premisea 
in  controverej. 
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For  these  xeaBons  the  decree  appealed  from  must  be  xerersed 
and  modified  as  before  suggested,  in  relation  to  the  suppression 
of  the  testimony  of  Hoffman  and  of  Cotton;  and  it  must  be 
affirmed  in  all  other  respects.  Neither  party  having  succeeded 
fully  upon  these  appeals,  it  is  not  a  proper  case  to  give  costs 
upon  such  appeals  to  either  party  against  the  other.  And  as  it 
appears  from  the  defendant's  notice  of  appeal  that  they  gave 
security,  as  required  by  the  revised  statutes,  to  stay  the  com* 
phunanVs  proceedings  pending  the  appeal,  the  usual  directions 
must  be  given  for  the  payment,  by  the  Steuben  County  Bank, 
and  the  Chemung  Canal  Bank,  of  the  value  of  the  use  and  oocu* 
pation  of  the  premises  during  the  pendency  of  the  appeal;  and 
for  any  damages  which  the  complainant  may  have  sustained  by 
the  commission  of  waste  in  the  mean  time. 


EsiOFFSL  or  Onb  Ehtxbivo  uhdsr  Titli  to  Dbnt  It,  or  aet  ap  an 
oatitaading  advene  title,  in  a  sait  by  the  owner  of  the  title:  See  Oresno  v. 
Muiuon,  31  Am.  Dea  605;  Meadows  y.  ffopkku,  83  Id.  140;  LarUn  v.  Bank 
4^  Montgomery,  Id.  324;  Oans  v,  Renahaw,  44  Id.  152  and  note.  See  partio- 
nlarly  as  to  the  estoppel  of  a  tenant  in  possession  or  one  entering  under  him 
to  deny  the  lessor's  title,  Stewart  v.  Hoderiek,  39  Id.  71;  Farrow  v.  Edmund- 
mm,  41  Id.  250;  Heath  v.  WUliams,  43  Id.  265;  Bailey  v.  Kilbum,  43  Id.  423; 
JHkeman  v.  Parrish,  47  Id.  455;  Sime  v.  Glazener,  48  Id.  120,  and  the  caaes 
sited  in  the  notes  thereto. 

AVTER-ACQUIRBD  TiTLE  PASSBS  BT  GONVBTANOB  WITH  WaRBAZTTT  by  Way 

of  estoppel:  See  MeWHUams  v.  Nidy,  7  Am.  Deo.  654;  William$  v.  Gray, 
14  Id.  234;  McPheraon  v.  OtmUf,  Id.  642;  Allen  v.  Sayward,  17  Id.  221| 
Kimball  v.  Blaiadell,  22  Id.  476;  JDoeweU  v.  Buchanan,  23  Id.  280;  Comgtock 
T.  Smith,  Id.  670;  Brown  v.  MeComiick,  31  Id.  450;  TruUv,  Eaalman,  37  Id. 
129,  note;  BeHhekmy  v.  Johieon,  38  Id.  179;  Tittotwn  v.  Kennedy,  39  Id. 
880;  Bigg  v.  Cook,  46  Id.  462,  and  the  notes  thereto.  The  prinoipal  ease  is 
approved  and  followed  on  this  point  in  Seojfim  v.  QraindsUiff,  12  Eans.  473; 
MUdM  V.  Woodaon,  37  Miss,  578;  Bobertaon  v.  Wilson,  38  N.  H.  48,  63; 
WkUow  V.  Lane,  37  Barb.  249;  T^  v.  Munrnm^  63  Id.  37;  S.  C,  57  K.  Y. 
99;  Buckingham  v.  Hamtna,  2  Ohio  St  556;  Doi'ph  v.  Barney,  5  Or.  210; 
McCfuaker  v.  McEvey,  9  B.  L  532;  S.  C,  10  Id.  611;  JarvU  v.  Aikena,  25  Vt 
640;  Tucker  v.  Eergueon,  22  WalL  573*  An  after-acquired  title  by  the 
United  States  passes  to  its  grantee  by  estoppel:  Fletcher  v.  Pool,  20  Ark. 
105.  A  lease  by  one  in  possession  withoat  title  passes  his  subsequently 
acquired  title  by  way  of  estoppel:  Autth  v.  Aheame,  61  N.  T.  14.  A  pur* 
chaser  under  tiie  lessor  with  notice  is  also  estopped  to  set  up  the  after^ 
acquired  title:  Thurman  v.  Anderaon,  30  Barb.  621,  all  citing  the  prinoipal 
case.  As  to  the  estoppel  of  heirs  by  their  ancestor's  warranty,  see  Ford  v. 
ffaya,  23  Am.  Dec.  369;  Batea  v.  Norcroaa,  28  Id.  271.  Estoppel  by  war- 
tant  applies  only  where  there  is  privity  of  estate:  MeOorry  ▼.  Kmg,  39  Id. 
166.  See  also,  citing  the  principal  case  on  this  point,  Mieklea  v.  Townaend, 
181^.  Y.  583.  The  case  is  referred  to  also  in  Shermanv.  Katie,  14  Jones* 
6.  826,  as  not  deciding  the  question  whether  a  grsntor  with  wairanty  is 
ssfcopped  to  acquire  title  against  hisgrsntee  by  advene  possession. 
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BwDQgpBL  or  Pabtibs  CLkoasQ  wvok  Common  Soubcb  of  Trrui:  8m 
Bkifard  t.  Urqnhart,  28  Am.  Dea  137;  Cartin  ▼.  Paul,  47  Id.  130;  Joeekd 
T.  .teuton,  Id.  142;  OUUam  r.  Bird,  pott^  — ^  and  note  diaouning  this  mbjeol 
»t  length. 

CoTKNANTB  BuHVUio  wiiH  TSS  Lavd:  See  the  note  to  Morte  y.  Cfatmer, 
47  Am.  Deo.  669;  Brown  ▼.  Stapkt^  48  Id.  504. 

Bbtoppil  of  G&anteb  in  Dsbd  to  Dirt  Obastob's  Titlb:  See  Wall  t. 
Eittf  36  Am.  Deo.  578;  Thoa^fmon  ▼.  Thompson^  Id.  751;  (7iuqf'«  Xetiee  t. 
/nZoM,  89  Id.  668;  MadM  ▼.  DtArwU,  43  Id.  650,  and  note.  The  prindpil 
oaae  ia  oited  on  thia  point  in  HuiU  y.  Wright,  47  N.  H.  401. 

Bbbach  of  Oovxnant  of  Wabbamtt,  What  Comstitutbbs  See  CaidweU 
y.  Kirkpatrick,  41  Am.  Dec.  36,  and  note;  Andrew  y.  McOop,  42  Id.  669; 
Dams  y.  £ffnj<^  48  Id.  279.  That  anoh  ooyenant  ia  broken  only  by  eyfotion 
ia  a  point  to  whioh  the  prinoipal  caae  la  cited  in  Bindtibopf  y.  Mmmrs*  Loam 
efe.,  68  Barb.  60;  Prevot  y.  Lawraiee^  61  N.  T.  222. 

OBJBonoN  that  tbsbb  is  Adbquatb  Lbqal  Bbmhdt  oomes  too  late  at  tho 
final  hearing  in  a  anit  in  equity:  Jonea  y.  ColUna,  16  Wis.  601,  602;  Bjfon  y. 
Duncan,  88  HI.  147,  both  citing  the  principal  oaae. 

Construction  of  Statute  Long  Aotbd  on  by  the  people  will  be  adopted 
hy  the  oonrta  if  not  directly  contradictory  to  ita  terma:  Commonwealih  y. 
Po«^,  2  Am.  Dec  660;  Maker  y.  State,  26  Id.  379;  Bruce  \,  8ehM/yUr,  46  Id. 
447.  Contemponmeooa  conatmction  of  a  statute  by  the  naage  of  akillfnl 
peraona  ahonld  in  moat  caaea  control:  Chemut  y.  Shane,  47  Id.  387.  See  alao 
Bruce  v.  Schuyler,  46  Id.  447.  In  Clark  y.  Mowyer,  6  Mich.  468,  it  ia  held, 
dting  the  principal  oaae,  that  the  practical  constmction  long  given  to  a  atat* 
«te  by  anditora-general  in  their  noticea  of  aale  thereunder  ahoold  preyail. 

Tax  Salis  and  Dbsds. — As  to  the  neoeeaity  of  atriot  oomplianoe  with  the 
•tatnte  to  paaa  title  by  a  tax  aale,  see  Lyon  y.  Hunt,  46  Am.  Dec  216;  Sealee 
y.  Alvie,  Id.  269;  Dikeman  y.  Parrish,  47  Id.  466,  and  note.  That  an  aaaeaa- 
ment  ia  invalid  in  which  the  property  ia  not  anfficiently  described  to  identify 
and  locate  it,  is  held,  citing  the  principal  caae,  in  People  y.  Mahoney,  66  CaL 
289.  It  ia  cited  also  in  Luccte  y.  McEnema,  19  Hon,  16,  to  the  point  that  an 
ooonpancy  of  land  aold  for  taxes,  within  the  meaning  of  the  New  York  atatate 
need  not  be  under  a  claim  of  right.  Aa  to  the  anffioiency  of  tax  deeds,  see 
Brown  y.  Wright,  42  Am.  Dec.  481;  Lyon  y.  Hunt,  46  Id.  216;  Diheman  v. 
Parriah,  47  Id.  465,  and  the  notes  thereto.  In  Leggett  y.  Bogere,  9  Barb. 
414,  the  court  approye  the  remarka  of  the  chancellor  in  the  principal  case  aa 
to  the  form  of  a  comptroller's  deed,  and  it  ia  held  that  it  need  not  be  in  the 
name  of  the  atatc  Bnt  if  the  statute  expressly  requires  the  deed  to  bo 
executed  in  the  name  of  the  state,  it  ia  void  if  not  ao  executed:  Woodman  y. 
Olapp,  21  Wis.  363,  distinguishing  the  principal  caae.  It  ia  diatinguiahed 
alao  in  Stnetein  y.  Oay,  46  Mo.  63,  where  it  waa  held  that  a  tax  deed  pur- 
porting to  cony^  *'all  the  right,  title,  and  estate*'  of  the  atate  In  the 
premiaea,  and  purporting  to  convey  nothing  else,  passed  no  title  at  alL  In 
Moore  v.  Shear,  26  Cal.  48,  it  is  held,  citing  the  principal  oaae»  that  a  tax 
deed  is  in  general  sufficient  if  it  recites  the  power  under  which  it  ia  made  and 
la  aooompanied  by  proof  that  the  law  waa  strictly  complied  with. 

iMTKBaa  Dibqualiftino  WiTNisB,  What  Consrtotm:  See  Jonee  v. 
iToyi,  44  Am.  Dec  78;  BiOdley.  Dmm,  Id.  207;  BrownY.  CyBrkn.  Id.2M» 
AMOiy  y.  Hoomr^  46  Id.  718,  and  the  notes  thereto. 

R«i»Aia  09  Intibwt  to  Qualify  Wmnaa  to  Tnnvr:  See  Hemd&recm 
y.  Lew^  11  Am.  Dec  788;  Cook  y.  QraM.  16  Id.  664;  Badth  y.  DenuAt^  IT 
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Id.  M8;  ^bUa  v.  CarpaUer,  28  Id.  002;  dfartin  t.  McCord,  90  Id.  M2;  SU- 
fnutm  V.  IfudgeU^  84  Id.  156;  Beeeker  ▼.  BucMnghemi,  44  Id.  680. 

ADHXaBDULRT  OV  WlTNlSS'  OWN   TnnMOKT  ON  QuXSTIOK  OF  HIB  COM- 

ranvcnr  to  TwBsmi  See  MoU  ▼.  i7jdb,  13  Am.  Deo.  660;  J<me$  ▼.  3Mf^ 
Uld.  06;  Oig  r.  UpUm,  16  Id.  266;  i/iOcr  y.  Marymare  Ohureh,  20Id.841| 
Skvenmm  y.  ifiM^ett,  84  Id.  166. 

Liabhitt  ov  Lands  to  BzaccnoH  at  Gommoh  Law,  aud  under  early 
Bngliah  stafcates:  See  DwnU  y.  WcOers,  18  Am.  Dec  860;  Jones  y.  Jonet^  Id. 
827;  Brueh  y.  LantM,  21  Id.  468;  Ooombs  y.  JordcMy  22  Id.  236;  ^aiuon  y. 
Bama^  Leame,  Id.  322;  Dra^Um  y.  ManhaU,  33  Id.  84. 

AnoDT  or  Pitbchaser  on  BzxonTiON  whsbb  Titlb  Fails,  or  sale 
yoid:  See  Ih^oury.  Ccm\firane,  13  Am.  Deo.  360;  Muirv,  Oraiig,25ld.  Ill; 
Murphjf  y.  Hiifffmbottom,  27  Id.  305;  HcuMey  y.  Swigert,  41  Id.  266.  The 
prinoipal  oaae  is  commented  on  in  diacnsBing  the  snbjeot  of  the  relief  of  the 
judgment  creditor  beooming  the  pnrohaaer,  In  ffoUuUr  y.  DUUm,  4  Ohio  St, 
904. 

Pbivzuobd  Gomkubigations  bstwbbn  Attobnst  and  Cuknt:  See  Hai- 
Um  y.  BMtuon,  25  Am.  Deo.  416;  BMhoover  v.  Biadxtoek,  27  Id.  330; 
Ooveneif  y.  TannahUl,  37  Id.  287;  Oro«6y  y.  Berger,  42  Id,  117,  and  the  notes 
to  those  oases.  The  general  doctrine  laid  down  on  this  subject  in  the  princi- 
pal oase  is  approyed  in  McLeUan  y.  Langfellcw,  32  Me.  406;  Patten  y.  Moor^ 
20  N.  H.  160;  MUckdCs  Vcue,  12  Abb.  Pr.  259;  Woodrvff  y.  Hwnon,  83 
Barb.  662;  CUurk  y.  Bieharda,  3  E.  D.  Smith,  05;  WiUiama  y.  ^Ueh,  18  N.  Y. 
661 ;  Britton  y.  Lorenz,  45  Id.  67.  A  solicitor  will  not  be  compelled  or  per- 
mitted on  bill  of  diBcoyery  to  disclose  communications  made  to  him  by  his 
oUent,  nor  to  produce  letters  passing  between  them  or  through  intermediate 
agents,  containing  or  asking  legal  adyioe:  MUcheWs  Ctue,  12  Abb.  Pr.  260.  An 
attorney  can  not  be  allowed  or  compelled  to  testify  as  to  communications  mads 
to  him  by  two  clients  in  a  suit  by  a  stranger  against  one  or  both  without  the 
ooosent  of  both:  WhiHng  y.  Barney,  38  Barb.  307.  An  attorney  witnessing 
a  deed  or  other  paper  may  be  required  to  testify  concerning  it:  Cc'9eney  y. 
TVutnoAtO,  37  Am.  Deo.  2^7.  A  scriyener  who  drew  a  will  may  testify  as  to 
the  reasons  and  puzpose  of  the  testator  in  making  certain  bequests:  Sa^ford 
y.  8aa\ford,  61  Barb.  305;  S.  C,  6  Lans.  406,  distinguishing  the  prinoipal 
case.  The  privilege  of  an  attorney  does  not  extend  to  criminal  trsnsactions: 
Ompsr^  t.  Taamahm,  87  Am.  Deo.  287;  end,  as  laid  down  In  the  prinoipal 
oasSy  oommnnicatioina  made  to  an  attorney,  to  obtain  professional  adyioe  or 
assistance  as  to  the  commission  of  a  felony,  will  not  be  protected:  People  y. 
Elakdey,  4  Park.  Ot.  181.  And  the  rule  applies  to  disclosures  made  to  « 
physician,  or  his  own  obseryations  as  to  the  symptoms  of  a  man  whom  he 
was  called  to  attend,  and  whose  wife  was  aooused  of  poisoning  him:  Piermm 
y.  PeopUf  18  Hun«  240.  Bnt  the  cKception,  in  case  of  «ttom^s,  is  confined 
to  oommnnioations  xnade  with  respect  to  criminal  transactions  only,  and  does 
not  extend  to  mere  frauds  which  are  not  criminal:  Peck  y.  WUliaims,  13  Abb. 
Pr.  71.  And  in  criminal  cases  the  exception  does  not  extend  to  oommunica- 
ticos  made  by  a  criminal  to  an  attorn^  employed  In  a  tnmsantinn  hayi^fc 
nothing  to  do  with  the  crime:  €frakam  y.  People,  68  Barb.  484.  Li  all  tlMss 
mmBemknf  Utka y.  Mereemm  Is cilsd. 
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Fbosi  V.  The  Sabatoga  Mutual  Inbubanob  Go. 

[5  Dmo,  IM.] 

Afpuoatioh  fob  Inbubanob  which  Rxpbbsbntb  that  there  is  no  Imild- 
ing  within  ten  rods  of  that  sought  to  be  insnred,  amounts  to  an  expresi 
warranty;  and  if  there  is  a  building  within  that  distance,  there  can  ordi- 
narily be  no  reooyery  on  the  policy  iasned  upon  saoh  application. 

Pbbmiuh  Notb  Givbn  fob  Insubanob  is  not  Vaud,  if  the  policy  of  In- 
suxance  for  which  it  was  given  is  void. 

ImnnuEB  is  Estoppbd  from  Uboino  that  ah  Insubavob  Poliot  a  Vod 
for  a  misrepresentation  in  the  application,  if,  after  fall  knowledge  of  mch 
ndarepreeentation,  he  continues  to  levy  and  collect  assessments  on  the 
premium  note  given  for  such  policy. 

AaauMPHiT.  Plaintiff  songlit  to  reooTer  on  a  policy  of  insur- 
anoe,  and  was  nonsuited  on  the  ground  that  the  policy  was  void 
because  of  a  misrepresentation  in  his  application.  He  moved 
for  a  new  trial.    The  fiicts  sufficiently  appear  in  the  opinion. 

O.  2>.  BeerSy  for  the  plaintiff. 

N,  EWyjun.,  for  the  defendants. 

By  Court,  Bbabdslbt,  0.  J.  A  new  question  is  presented  in 
tUs  case,  and  one,  it  must  be  admitted,  of  some  novelty  in  its 
application  to  a  case  like  tUs,  and  which  has  therefore  been  ex- 
amined and  considered  with,  more  than  ordinary  care  and  atten- 
tion. 

The  contract  of  insurance  between  these  parties  was  entered 
into  in  September,  1888,  and  I  assume  that  the  plaintiff,  by  his 
application  for  insurance,  which  was  made  a  part  of  the  con- 
tract, engaged  that  there  was  no  building  within  less  than  ten 
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lodfl  of  tbe  store  insaxed,  ezoept  tbose  mentioned  in  said  appli-* 
cation.  This  was  in  law  an  express  warranty  to  that  effect  by 
the  plaintiff,  and  which  is  shown  to  haye  been  untrue  in  point 
of  fact,  for  there  was  at  least  one  building,  and  it  would  seem 
more  than  one,  within  the  distance  stated,  of  which  no  mention 
was  made  in  the  application.  If  this  fact,  which  constitutes  a 
breach  of  the  warranty,  is  to  be  taken  as  a  part  of  the  case,  the 
plaintiff  can  not  recoyer.  Of  this  no  doubt  can  be  entertained. 
But  the  plaintiff  insists  that  the  defendants,  by  certain  acts  on 
their  part,  acquiesced  in  and  acted  on  by  him,  haye  precluded 
tbemselyes  from  setting  up  this  breach  of  warranfy  as  a  ground 
for  holding  the  contract  of  insurance  yoid  ab  iniHo.  The  fire 
occurred  in  the  spring  of  1840.  In  the  course  of  that  year,  the 
defendants  were  fully  apprised  that  the  application  for  insurance 
did  not  truly  describe  all  the  buildings  within  the  prescribed 
distance,  but  had  omitted  to  make  mention  of  one  or  more  such 
buildings;  yet  subsequentiy,  in  1841, 1842,  and  1843,  the  defend- 
ants made  assessments  on  the  premium  note  of  the  plaintiff,  giyen 
when  the  policy  was  issued,  and  which  seyeral  assessments  were 
thereupon  paid  by  the  plaintiff.  This,  he  insists,  should  estop 
the  defendants  from  showing  the  facts  constituting  this  breach 
of  the  warraniy  on  his  part,  and  if  they  appear  by  the  eyidence 
giyen  in  the  case,  the  defendants  should  not  be  allowed  to  set 
them  up  as  a  defense  to  an  action  on  the  policy.  I  regard  it  as 
dear,  that  if  the  policy  was  originally  yoid  on  the  ground  now 
taken  by  the  defendants,  that  is,  a  breach  of  the  plcdntiff's  con- 
tract of  warranty,  the  premium  note  was  also  inyalid.  The  only 
consideration  for  the  note,  as  is  expressed  on  its  face,  was  this 
policy,  and  if  that  was  yoid  there  remained  not  a  scintilla  of 
consideration,  and  the  note,  consequentiy,  could  not  be  enforced. 
The  plaintiff  was  only  liable  on  this  note  as  a  member  of  the 
corporation — the  Saratoga  County  Mutual  Fire  Insurance  Com- 
pany; he  not  being  one  of  the  persons  named  in  the  charter, 
nor  the  heir,  executor,  administrator,  nor  assignee  of  any  person 
who  had  been  a  corporator,  and  he  could  only  become  such 
member  ''by  effecting  insurance"  in  the  company:  Laws  of 
1834,  p.  630,  act  of  incorporation.  For  this  purpose  a  yalid 
contract  of  insurance,  including  both  policy  and  note,  one  be- 
ing the  consideration  for  the  other,  was  indispensable.  If,  for 
any  cause,  one  was  inyalid  in  its  inception,  so  was  the  other, 
and  no  membership  could  be  acquired.  But  if  both  were  yalid, 
membership  was  secured,  and  the  party  insured  not  only  was 
bound  to  make  payment  of  his  premium  note  as  the  directors 
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mig^t  deem  requisite:  Sea  4;  but  ihe  propertj  izisiiied  aleo 
became  thereby  pledged  to  the  oompenj  for  the  payment  of  all 
loesee  as  specified  in  the  act  of  inoorporation:  Sees.  6, 8.  These 
are  hardens  to  which  the  member  subjects  himself;  in  retom 
for  which  he  has  the  policy  of  insurance  on  his  property  and 
the  right  to  his  proportion  of  whateyer  profits  may  be  made  by 
the  company.  £ut  the  poliqy  being  originally  void,  no  mem- 
bership could  be  thereby  created,  and  no  right  to  profits  could 
arise.  It  would  seem  to  follow  that  in  such  a  case,  the  pre- 
mium note  must  be  held  iuTaUd  for  the  want  of  a  legal  con- 
sideration to  uphold  the  promise.  The  charter  of  the  company 
contemplates,  and  good  faith  and  fair  dealing  require,  that  the 
entire  contract  of  insurance,  including  the  premium  note  on 
the  one  hand  and  the  policy  of  insurance  on  the  other,  with  all 
their  necessary  concomitants  and  consequences,  should  exist  or 
fall  together.  The  note  can  not  be  valid  unless  the  policy  also 
was  so  in  its  inception;  and  imless  both  were  so  originally  in 
this  case,  no  membership  was  acquired  by  the  plaintiff.  All 
this  I  hold  to  be  dear  upon  the  terms  and  spirit  of  the  charter 
of  incorporation,  and  the  true  nature  of  the  contract  between 
the  parties. 

The  defendants,  with  full  knowledge  of  the  facts  invalidating 
the  policy,  have  chosen  to  act  upon  the  premium  note  of  the 
plaintiff,  as  an  available  security  in  their  &vor  and  which  he 
was  bound  to  pay.  Several  sums  have  accordingly  been  as- 
sessed by  the  directors  of  the  company,  and  payment  thereof 
required  on  said  note.  These  payments  have  been  made  by  the 
plaintiff,  and  the  question  is  presented,  can  the  defendants, 
who  have  thus  affirmed  the  original  and  continuing  validity  of 
the  premium  note,  in  which  the  plaintiff  has  fully  acquiesced, 
be  allowed  to  set  up  that  this  policy,  which  formed  the  only 
consideration  for  the  note,  was  never  valid;  and  that,  on  the 
sole  groimd  of  a  breach  of  warranty  on  the  part  of  the  plaintiff, 
the  facts  constituting  such  breach  of  warranty  being  as  well 
known  to  the  defendants  when  they  exacted  and  received  pay- 
ments on  the  note,  as  they  are  at  the  present  timef  This  is 
the  point  to  be  determined,  and  I  should  certainly  with  great 
reluctance  come  to  the  conclusion  that  the  defendants  can  be 
allowed  to  occupy  the  position  they  now  assume. 

It  is  wholly  inconsistent  with  the  ground  taken  by  them  when 
Ihey  called  for  payments  on  the  premium  note,  and  I  think  oom- 
non  justioe  forbids  any  change  of  position  in  thia  reqpeot  "  It 
baqiutrtion  of  ethics,''  as  was  said  in  DmU  v.  OdeB,  S  Hill, 
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S25  [88  Am.  Deo.  628],  and  moraliiy  requires  that  these  defend- 
ants should  be  held  strictly  to  the  ground  thej  haye  chosen  to 
assome  for  themselves.  An  estoppel,  according  to  Lord  Coke, 
is  irheve  "  a  man's  own  act  or  acceptance  stoppeth  or  closeth  up 
his  mouth  to  allege  or  plead  the  truth:"  Co.  Lit.  352  a.  Es- 
toppels are  of  three  kinds,  viz.,  hj  matter  of  record,  bj  deed, 
and  in  pats;  but  our  present  concern  is  with  the  latter  class  only. 
Such  an  estoppel  arises  where  one  person  is  induced  by  the  as- 
sertion of  another,  to  do  that  which  would  be  prejudicial  to  his 
own  interest,  if  the  person  by  whom  he  had  been  induced  to  act 
in  this  manner,  was  allowed  to  contradict  and  didproye  what  he 
had  before  affirmed.  In  the  case  of  Pickard  y.  8ear%^  6  Ad.  & 
El.  469,  the  principle  is  thus  stated  by  Lord  Denman:  "The 
rule  of  law  is  dear,  tiiat  where  one  by  his  words  or  conduct 
willfully  causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  In  the  case  of  Dezell  v.  Odell^  supra^  Gowen,  J., 
said:  '*  We  then  have  a  dear  case  of  an  admission  by  the  de- 
fendant intended  to  influence  the  conduct  of  the  man  with  whom 
he  was  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interest,  unless  the  defendant 
be  cut  off  from  the  power  of  retraction.  This  I  understand 
to  be  the  very  definition  of  an  estoppd  in  pais."  The  estoppd 
is  allowed  to  prevent  fraud  and  injustice,  and  exists  wherever  a 
party  can  not  in  good  oonsdence  gainsay  his  own  acts  or  asser- 
tions. The  authorities  upon  this  point  are  numerous,  and  all 
speak  the  same  language:  Oregg  v.  WeUs,  10  Ad.  &  El.  90;  Coles 
V.  The  Bank  of  England,  Id.  437;  Sandys  v.  Hodgson,  Id.  472; 
Stephens  v.  Baird,  9  Cow.  274;  The  WeOand  Canal  Co.  v. 
EMaway,  8  Wend.  480  [24  Am.  Dec.  61];  Dvjchess  of  King^ 
dan's  Case,  2  Smith's  L.  0.  458,  467,  notes;  1  Oreenl.  Ev., 
sees.  22,  27,  204,  207.  "  It  makes  no  difference  in  the  oper- 
ation of  this  rule  whether  the  thing  admitted  was  true  or  false: 
it  being  the  fact,  that  it  has  been  acted  upon,  that  renders 
it  condusive:"  Id.,  sees.  208,  209.  Here  the  defendants,  in 
affirming  the  validity  of  the  premium  note,  necessarily  affirmed 
that  the  policy  was  also  originally  valid.  This  affirmation 
was  acted  upon  by  the  plaintiff,  for  he  advanced  money  in 
consequence  of  its  being  made,  and  the  defendants  shall  not 
now  be  allowed  to  set  up  any  fact  dehors  the  policy,  in  order  to 
impeach  the  original  validily  of  the  contract  of  insurance.    Qui 
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mnUii  commodum,  senHre  debet  ei  (mu8.  The  defendants  IiaT» 
deriyed  adyantage  from  this  contract,  and  thej  should  now  bear 
its  burden.  I  think  the  nonsuit  should  be  set  aside  and  a  new 
trial  ordered. 

No  objection  is  made  in  the  points  submitted  on  behalf  of  the 
defendants,  that  the  declaration  was  not  adapted  to  the  case  as 
proved,  although  a  suggestion  to  that  effect  was  made  at  the 
circuit.  I  have  not  examined  that  question.  Looking  only  at 
what  appears  on  the  face  of  this  poliqj  it  is  unobjectionable,  for 
nothing  there  appears  to  impeach  it.  The  conclusion  at  which 
I  have  arriyed  does  not,  however,  rest  on  the  idea  that  the  pol* 
iqj  was  certainly  valid  in  its  inception,  but  on  the  ground  thai 
these  defendants  have  precluded  themselves  from  setting  up  any 
tact  out  of  the  policy  to  show  that  it  was  originally  void. 

New  trial  ordered. 


Estoppels  in  Pais:  See  WeUand  Canal  Co.  v.  Hathawaiif,  24  Am.  Deo.  51y 
Oray  y.  BarUeU,  32  Id.  206;  VAmortnx  v.  VreS/aibwrQkt  Id.  635;  CrotMer 
▼.  FFeiM,  34  Id.  461;  Thompmm  v.  Saanbom^  35  Id.  490;  Oale  v.  Taippant  37 
Id.  194;  MeMn  v.  Proprkton,  38  Id.  884;  Desdl  v.  Oddl,  Id.  628;  Seima  ete. 
R.  R,  Co.  V.  TipUm,  39  Id.  344;  Casey  v.  /n/oes,  Id.  668;  Brewer  v.  Bottkm 
etc  R.  R.  Co.f  Id.  694;  Foot  ▼.  Ketchum,  40  Id.  678;  Herron  v.  MarshaU,  42 
Id.  444;  Brown  v.  Wheder,  44  Id.  550;  Cray  v.  AUen,  45  Id.  523.  Tbe  rale 
laid  down  in  the  principal  case  as  to  when  a  party  is  to  be  deemed  es- 
topped by  acts,  assertions,  or  admissions  which  have  misled  another  to  his 
injury,  is  approved  and  applied  in  Ifaybee  v.  Sniffen,  2  E.  D.  Smith,  15; 
Chapman  v.  O^Brovm,  2  Jones  &  S.  527;  Harper  ▼.  Leal^  10  How.  Pr.  281  f 
OiUespie  v.  CarpenHer,  25  Id.  207;  S.  C,  1  Rob.  70;  Lawrence  v.  Brown,  5 
N.  Y.  401;  Moss  v.  Averell,  10  Id.  459;  Carpenter  v.  StUwdl,  11  Id.  73;  JTel- 
iogg  V.  ^11109,  41  Id.  264;  MuUer  v.  Pondir,  55  Id.  335. 

Wabbantii»  in  Insubancb  Polioibs,  What  abb:  See  Bwrritt  v.  Saratoga 
etc,  Ins.  Co.,  40  Am.  345,  and  note;  Houghton  v.  Masimfacturers^  Ins.  Co.,  41 
Id.  489;  Holmes  v.  Charlestown  etc  Ins.  Co.,  43  Id.  428.  A  warranty  is  ia 
the  nature  of  a  condition  precedent,  and  must  be  strictly  kept  or  thb  policy 
will  be  void:  Fowler  v.  AStna  etc  Ins.  Co.,  16  Am.  Dec  460;  Dunecm  v. 
Sun  Fire  Ins.  Co.,  22  Id.  539;  Farmers*  Ins,  Co.  v.*  Snyder,  30  Id.  118;  Bur- 
riti  V,  Saratoga  etc  Ins.  Co.,  40  Id.  345,  and  note;  Kennedy  v.  St.  Lawrence  ete^ 
Ins.  Co.,  10  Barb.  290,  citing  the  principal  case.  As  to  misrepresentations  or 
concealment  as  to  the  nearness  of  nearest  buildings,  see  Dennison  v.  Thomas' 
ton  etc  Ins.  Co.,  37  Am.  Deo.  42;  Bwrr%U  v.  Saratoga  etc  Ins.  Co.,  40  Id.  345. 

Waiver  op  Fobpeitukb  op  PoLior.^Seneral  agents  of  an  insurance  oom- 
pany  have  authority  to  waive  the  performance  of  conditions  and  require- 
ments contained  in  its  policies:  Pechner  v.  Phoenix  Ins.  Co.,  6  Lans.  416. 
Whenever,  with  full  knowledge  of  the  breach  of  a  condition  or  warranty  in  a 
policy  as  to  the  nearness  of  buildings,  alienation,  etc.,  whereby  the  policy  is 
forfeited,  the  company  oonfinns  the  contract  by  accepting  premiums  or  the 
like,  it  is  afterwards  estopped  to  set  up  the  breach,  and  the  forfeiture  is  waived: 
VkUl  V.  Genesee  etc  Ins.  Co.,  19  Barb.  440,  442;  HyaU  v.  Wait,  37  Id.  84| 
OarroU  v  Charier  Oak  Ins.  Co.,  38  Id.  402,  407;  PraU  v.  New  Tork  etc  Ins. 
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Co.,  66  N.  Y.  512;  Carroa  t.  Charter  Oak  Ing.  Cfo.,  1  Abb.  App.  Deo.  819; 
8.  0.»  10  Abbw  Vt.  (N.  8.)  171,  all  Approving  the  prinoipal  cMe.    OtiierwlMb 
where  the  pqU<7  11  made  void  bj  fbe  breftdi  bj  the  ezpivM  tenne  of  tbe  oh^ 
teroftheoompany:  ilpyiilm  t.  OKntoa  efc. /fit.  Ca,  16  Beib.  267»  diitu^talA 
falg  the  prindpal 
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OwvxB  07  Ojotle  must  at  TBI  GoMMON  Law  Kbxp  Them  Ofv  of  the 
Umdi  of  other  pereoiiB,  whether  soch  lands  are  fenoed  or  nnfenoed. 

In  Gasb  of  a  Betbot  nr  a  Fbncb  which  one  is  by  law,  oontraot,  or  pre- 
■oription  under  obligation  to  keep  in  repair,  he  oan  wi^'nt^^"  no  aotion 
for  damages  arising  from  his  negleot  to  make  snoh  repairs. 

BiGULAnoN  07  A  T6wii  Bbquibino  All  Psbsoits  to  Fehob  in  THm 
Lands,  and  dedaring  that  cattle  may  run  at  large,  is  wholly  inappli- 
cable to  a  railroad  where  it  intersects  a  public  highway. 

Gattlb  abb  not  "Lawfctllt  Goino  at  Labob  on  a  Hiohwat,"  when, 
haying  broken  out  of  their  owner's  inolosnre^  they  enter  upon  the  tawk 
of  a  railroad. 

Onb  oan  not  Maintain  an  AonoN  tob  Nbougbncb  when  his  own  wrong- 
fol  act  has  contributed  to  the  injury  of  which  he  complains. 

PoBUO  HAS  No  BioHT  TO  UsB  A  HiOHWAT  AS  A  Shbep-walk  Of  pasture 
ground  for  cattle.     The  grass  snd  herbage  thereon  are  private  property. 

If  Animals  TBBSPAflsnro  on  Land  Fall  in  a  Fit  thbbb,  the  owner  of 
the  land  is  not  liable. 

NaauoBNGB  is  a  Violation  of  tkb  Obligation  which  enjoins  care  and 
caution  in  what  we  do;  but  one  is  under  no  obligation  to  be  cautious  and 
circumspect  towards  a  wrong-doer  or  trespasser. 

If  Oattlb  Trespass  on  a  Railboad  Track  and  are  killed  by  being  run 
over  by  the  cars,  the  owner  can  not  recover  damages  therefor,  though  he 
exercised  ordinary  care  and  prudence  to  take  care  of  theuL  He  is 
bound  at  his  peril  to  keep  his  cattle  away  from  the  track  where  they 
have  no  right  to  be. 

Case  by  Hunger  to  recover  damages  for  the  killing  of  two 
oxen.  They  had,  in  some  manner,  broken  out  of  the  pasture 
in  which  they  were  ordinarily  kept,  and  which  was  inclosed  by 
a  good  fence.  They  then  went  on  to  the  railroad  track  which 
passed  through  plaintiff's  land,  and  were  there  run  over  by  a 
train.  After  they  escaped  from  the  pasture  there  was  nothing 
to  prevent  their  going  on  the  track.  Much  testimony  was  taken 
in  the  lower  court,  for  the  purpose  of  proving  whether  the  de- 
fendant was  guilty  of  neglect;  but,  upon  the  view  taken  in  this 
court,  this  testimony  seems  immaterial.  Judgment  for  plaintiff. 
The  defendants  prosecuted  a  writ  of  error. 

A.  Sampaofip  for  the  plaintiff  in  error. 
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W.  J.  Bacon,  for  the  defendant  in  error. 

By  Gonrt,  Bbuxdslbt,  0.  J.  These  oxen,  when  killed»  wer6 
on  tibe  defendant's  land.  Thej  had  broken  from  the  plaintiff's 
field  into  the  highway,  along  which  they  wandered  to  the  rail* 
road,  where,  leading  the  highway,  they  passed  on  the  railroad 
to  the  place  where  the  accident  occurred. 

Eyexy  nnwarxantable  entry  by  a  person  or  his  eattle,  on  the 
land  of  another,  is  a  trespass,  and  that  whether  the  land  be  in- 
closed or  not:  WbUby,  EaweU^  19  Johns.  885;  1  Chit.  PL,  ed. 
1837,  pp.  94, 95;  Browne  on  Actions  at  Law,  869.  It  is  a  general 
role  of  the  common  law  that  the  owner  of  cattle  is  bound,  at  his 
peril,  to  keep  them  off  the  land  of  other  persons,  and  he  can  not 
justify  or  excuse  such  an  entry  by  showing  that  the  land  was  un- 
fenced.  Fences  were  designed  to  keep  one's  own  cattle  at  home, 
and  not  to  guard  against  the  intrusion  of  those  belonging  to 
other  people:  Gfale  &  Whatlay's  Law  of  Easements,  297;  EtuU  ▼• 
Low,  6  Mass.  94;  Dyer,  372,  pi.  10;  Btiali  y.  Brainard,  1  Oow. 
79,  note  [18  Am.  Dec.  513].  There  may  be  exceptions  to  the 
mle  stated,  growing  out  of  a  necessity,  all  but  irresistible,  in 
particular  exigencies,  as  where  cattle  driyen  along  a  highway, 
stray  from  it  in  sight  of  the  person  in  charge  of  them;  and  pass, 
against  his  will,  on  to  uninclosed  land  adjoining  the  highway, 
he  making  fresh  suit  to  bring  them  back;  for  in  such  case  the 
owner  ought  not  to  be  chargeable  for  this  involuntaiy  trespass 
on  the  land,  nor  for  the  herbage  the  cattle  may  crop,  raptim  ei 
^panrim,  as  they  go  along:  Id.  87,  note;  Com.  Dig.,  Trespass 
D.;  Stackpole  y.  Healy,  16  Mass.  35  [8  Am.  Dec.  121];  1  Arch. 
N.  P.  858;  Fits.  N.  B.  298,  note.  But  there  is  no  occasion  to 
dwell  upon  this,  or  any  other  common-law  exception  to  the  rule, 
for  none  of  them  afford  any  legal  justification  or  excuse,  for  the 
entry  of  these  oxen  upon  the  land  of  the  defendants.  Nor 
indeed,  was  it  suggested  on  the  argument,  that  by  the  common 
law  this  entry  was  anything  shoi't  of  a  trespass,  although  it  was 
urged  not  to  be  so  under  the  reyised  statutes. 

By  the  statute  (1  B.  S.  353,  art.  4),  it  may  be  nuuie  the  duty 
of  owners  of  adjoining  lands  to  build  and  maintain  certain  parts 
of  the  diyision  fences.  The  like  obligation  mi^  also  be  imposed 
by  contract,  or  prescription  which  presupposes  an  original  con- 
tract; and  where  the  duty  exists  and  has  been  yiolated,  the  law 
will  giye  no  redress  to  the  party  in  fault  for  damages  sustained 
bv  him  in  consequence  of  a  defect  in  that  part  of  the  fence  he 
was  bound  to  make  or  repair:  1  Chit.  PI.  544;  Poole  y.  Longue- 
via.  S  Baund.  285,  n.  4;  B%i»k  y.  Bramard,  1  Cow.  79,  note  [18 
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Am.  Deo.  518];  Shepherd  t.  Eees^  IS  Johns.  483.  An  act  passed 
in  1888  (Laws  of  1838,  p.  263),  dedaree  that  <<if  any  person 
liable  to  contHbute  to  the  erection  or  reparation  of  a  division 
fence,  shall  neglect  or  refuse  to  make  and  maintain  hid  proper* 
lion  of  saoh  fence,  or  shall  permit  the  same  to  be  ont  of  repair, 
he  shall  not  be  allowed  to  ha^e  and  maintain  any  action  for 
damages  incurred.  This  created  no  new  rale,  but  merely  aflbmed 
a  well-settled  principle  of  the  common  law,  forbidding  a  recoT* 
eiy  in  any  case  foi^  damages  which  the  negligence  or  positive 
misfeasance  of  the  parfy  complaining  contributed  to  bring  upon 
himself.  We  shall  have  occasion  farther  to  advert  to  this  prin* 
ciple;  but  at  present  it  may  be  observed  that  no  question  as  to 
division  fences  is  intolved  in  this  case,  for  these  oxen  escaped 
directly  from  the  plaintiff's  field  into  the  highway,  and  from 
which  they  passed  on  to  the  land  of  the  defendants. 

Where  the  prescriptive  obligation  rests  on  the  owner  of  land 
adjoining  a  highway,  to  fence  against  cattle  lawfully  therein, 
he  can  not  maintain  trespass  for  an  entry  by  such  cattle  through 
a  defect  in  his  fence.  This  is  well  settled.  But  it  is  not  pre- 
tended any  such  prescriptive  duly  rested  on  these  defendants. 
On  the  argument  the  case  was  placed  on  the  ground  that  the 
statute  required  them  to  fence  against  cattle  running  at  large  in 
the  highway,  and  that  is  the  precise  point  to  be  considered. 

A  section  of  the  revised  statutes  declares  that ''  the  electors 
of  each  town  shall  have  power  at  their  annual  town  meeting," 
to  make  "  rules  and  regulations  for  ascertaining  the  sufficiency 
of  all  fences  in  such  town;  for  determining  the  times  and  man- 
B«r  in  which  cattle,  horses,  or  sheep,  shall  be  permitted  to  go 
at  large  on  highways;  and  for  impounding  animals  :*'  1  B.  S. 
841,  sec.  5,  subd.  11.  And  by  a  subsequent  section,  p.  866, 
sec.  44,  "  whenever  the  electors  of  any  town  shall  have  made 
any  rule  or  regulation,  prescribing  what  shall  be  deemed  a  suffl* 
cient  fence  in  such  town,  any  person  who  shall  thereafter  neglect 
to  keep  a  fence  according  to  such  rule  or  regulation,  shall  be 
precluded  from  recovering  compensation  in  any  manner,  for 
damages  done  by  any  beast,  lawfully  going  at  large  on  the  high- 
ways, that  may  enter  on  any  lands  of  such  person,  not  fenced  in 
conformity  to  the  said  rule  or  regulation,  or  for  entering  through 
any  defective  fence."  The  last  section  of  the  statute,  it  will  be 
noticed,  applies  only  where  the  town  has  prescribed,  "  what 
shall  be  deemed  a  sufficient  fence,"  and  where  the  beasts  were 
**  lawfully  going  at  large  on  the  highways." 

In  1886,  the  town  of  Qates,  where  these  oxen  wete  killed, 
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made  xegulations,  dedaring  that  cattle  might  "run  at  large," 
and  "  that  all  fences  in  said  town,  should  be  four  feet  and  a  half 
high  and  well  filled  in,  and  that  all  persons  in  said  town  should 
fence  their  lands  by  such  fence." 

Now  let  it  be  conceded  that  these  regulations  were  in  as  full 
force  when  this  casually  occurred  in  1848,  as  when  made  in 
1835, 1  still  do  not  see  that  they  can  at  all  aid  the  plaintiff.  In 
the  first  place,  that  part  of  them  requiring  lands  to  be  fenced,  is 
wholly  inapplicable  to  such  land  as  is  used  for  the  track  of  a 
railroad  where  it  intersects  a  highway.  In  terms,  the  regula- 
tions declare  that  all  lands  shall  be  fenced  by  fences  four  and  a 
half  feet  high,  and  well  filled  in,  a  provision  which  we  can  not 
suppose  was  ever  designed  to  have  any  application  to  the  site  of 
a  railroad  where  it  crosses  a  highway.  It  would  be  absurd  to 
require  fences  to  be  made  at  such  places,  and  the  mere  general 
terms  of  a  town  regulation  should  receive  a  more  rational  inter- 
pretation. To  avoid  giving  a  grossly  absurd  meaning  to  a  stat- 
ute or  regtdation,  we  should  not  only  look  at  all  its  words,  but, 
if  need  be,  should  understand  them  in  their  most  rigorous  sense. 
Looking  at  this  regtdation  then,  we  shall  see  that,  literally, 
none  but  ''persons  in  said  town"  are  required  thus  to  fence 
their  lands.  The  word  "  persons"  doubtiess  may,  and  in  some 
cases  should,  be  understood  to  embrace  corporations,  which  are 
legal  persons,  but  as  here  used,  it  can  have  no  such  meaning; 
the  persons  referred  to  in  the  regulation  must  be  "  in  said  town," 
words  which,  in  no  just  sense,  can  be  applied  to  this  railroad 
corporation. 

But  of  themselves,  town  regulations,  however  explicit,  can 
have  no  effect  upon  the  particular  question  now  under  consid* 
eration.  If  violated,  they  would  neither  justify  nor  excuse  an 
entry  on  the  track  of  a  railroad,  nor  could  they  deprive  its 
ovmers  of  the  right  to  maintain  an  action  of  trespass  for  the  en* 
try.  Town  regulations  have,  for  these  purposes,  no  intrinsic 
vigor  or  authoriiy,  and  are  only  made  efficient  by  the  forty- 
fourth  section  of  the  statute  which  has  already  been  set  forth  at 
large.  That  section  precludes  a  recovery,  by  any  person  who 
shall  neglect  to  keep  a  fence  according  to  the  rule  prescribed  by 
the  town,  for  damages  done  by  beasts  "  lawfully  going  at  'arge 
on  the  highways,  that  may  ent^  on  any  lands  of  such  person,  not 
fenced  in  conformity  to  the  said  rule." 

This  section,  in  its  terms  and  spirit,  seems  applicable  to  such 
lands  only  as  are  usually  fenced,  or  which  are  capable  of  being 
nsed  in  thai  condition.    But  this  can  not  be  done  with  the  track 
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of  a  xailway.  No  one  e^er  suppoBed  that  saoh  a  strip  of  land 
should  be  surrounded  in  its  whole  extent,  by  a  fence,  or  that  a 
fence  could  be  maintained  across  a  railway  at  eyeiy  intersection 
of  a  highway.  It  is  not  too  much  to  say  that  this  would  be 
wholly  impracticable  without  entirely  defeating  the  great  object, 
accelerated  speed,  for  which  railroads  are  aUowed  to  be  con- 
structed. The  general  terms  of  a  statute,  declaring  what  conse- 
quences shall  follow  a  refusal  or  neglect  to  fence  land  in 
conformity  with  town  regulations,  especially  a  statute,  passed,  as 
the  section  in  question  was,  years  before  a  railroad  had  been 
made  on  this  continent,  can  not  reasonably  be  understood  to 
haye  any  application  to  land  occupied  as  the  track  of  such  a 
road.  If  the  legislature  had  intended  to  confer  on  the  several 
towns,  through  which  railroads  might  be  constructed,  the  requi- 
site power  to  compel  the  owners  of  such  roads,  to  guard  against 
the  entry  of  cattle  thereon,  from  the  highway,  we  haye  a  right  to 
belieye  that  the  power  would  haye  been  given  in  very  explicit 
and  unambiguous  terms;  and  that  no  town,  in  the  exercise  of 
such  a  power,  would  have  made  regulations  at  all  like  those  in 
evidence  in  this  case.  A  fence  four  feet  and  a  half  high  is  by 
no  means  adapted  to  the  object,  although  a  ditch,  impassable  by 
cattle,  may  readily  be  cut  on  each  side  of  a  highway  where  inter- 
sected by  a  railroad,  and  which  would  in  no  degree  interfere  with 
the  movement  of  a  railroad  train.  Something  like  this,  which 
would  be  an  effectual  guard  against  cattle  at  such  places,  would 
seem  to  be  but  reasonable  as  between  the  owners  of  railroads 
and  the  owners  of  cattle  passing  upon,  or  casually  at  large  in 
the  highway,  while  it  is  imperioudy  demanded  with  a  view  to  the 
safety  of  passengers  and  property  on  the  railroad  trains.  This, 
however,  is  foreign  to  the  case  in  hand.  The  legislature  have 
not  yet  authorized  towns  to  require  that  ditches  shall  be  cut, 
nor  did  the  town  of  Qates  assume  to  exercise  any  such  power. 
The  regulation  called  for  fences,  not  ditches;  and  neither  that, 
nor  the  section  of  the  statute  to  which  reference  has  been  made, 
can  be  held  applicable  to  land  at  a  railroad  crossing.  Obviously, 
neither  was  designed  for  land  used  as  the  track  of  a  railroad. 
These  town  regulations  and  the  statute  can  not,  therefore,  excuse 
the  entry  of  these  oxen  upon  the  land  of  the  defendants,  nor  are 
they  thereby  precluded  from  recovering  their  damages  for  this 
enixy.  There  was  nothing  to  change  the  rule  of  the  common  law, 
which  requires  the  owner  of  cattle  to  keep  them  off  the  land  of 
all  other  persons.  The  entry  was  made  without  authority  or 
excuse,  and  was  consequently  a  ixeepaeB  on  the  defendants. 
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There  is  another  view  of  this  part  of  the  case,  leading  iv>  the 
same  result.  If  these  oxen  were  not  "  lairfnlly  going  at  large  on 
the  highways"  (section  44,  supra),  their  entry  on  the  defendant's 
land  could  not  be  excused  by  the  want,  or  defect  of  fences.  The 
oxen  were  not  in  the  highway  for  the  ordinary  purpose  of  ttarel 
in  passing  from  one  place  to  another,  but,  haying  broken  out  of 
the  plaintiff's  field,  were  literally  *'  at  large **  for  grazing,  rest, 
or  mischief,  as  their  wants  or  instincts  might  promjyi  This,  in 
my  judgment,  was  far  enough  from  "  lawfully  going  at  large  " 
in  a  highway,  notwithstanding  the  legislatoie  hayededared  that 
towns  may  determine  the  times  and  manner  in  which  cattle, 
horses,  and  sheep  shall  be  permitted  to  go  at  large:  Sec.  6,  sub. 
11,  9upra. 

The  public  interest  in  a  highway  comprehends  the  right  of 
eyeiy  individual  to  pass  and  repass  upon  it,  in  person  and  with 
his  property,  at  his  own  pleasure;  but  confers  no  right  to  use  it 
as  a  sheep-walk  or  pasture  ground  for  cattle.  Subject  to  this 
right  of  passage  and  the  right  to  make  repairs  and  tiie  like,  the 
«oil  of  a  highway  and  the  grass  and  herbage  growing  thereon, 
are  still,  in  the  strictest  sense,  private  properly:  Btu^h  v.  Brains 
4xrdy  1  Cow.  88,  note  [13  Am.  Dec.  618];  DovagUm  v.  Payne^  2 
Smith's  L.  C,  Phil,  ed.,  94,  99,  notes;  8  Kent's  Com.  432,  434. 
Oattle,  at  large  in  the  highway,  will  not  only  trample  down  but 
also  crop  and  eat  the  grass  and  herbage  there  growing;  and  if 
the  legislature  have  power  to  authorize  their  running  at  large, 
the  grazing  can  not  be  wrongful.  What  would  this  be  but 
taking  the  private  property  of  the  owner  of  the  land  used  as  a 
highway,  and  tranfrferring  it  to  the  owner  of  the  cattle  f  In  my 
judgment  the  legislature  have  no  such  power,  whether  compen- 
sation be  made  or  not,  but  certainly  in  no  case  unless  com- 
pensation is  made.  On  this  short  ground,  I  think  the  town 
regulation  assuming  to  authorize  cattle  to  **  run  at  large,"  was 
wholly  void.  But  it  is  not  my  purpose  ftirther  to  discuss  the 
question,  and  I  will  only  refer  to  cases  and  books  which,  in  my 
view,  fully  sustain  what  I  have  stated:  Stackpole  v.  Hedly,  16 
Mass.  85  [8  Am.  Dec.  121];  HoUaday  v.  Marsh,  8  Wend.  142 
[20  Am.  Dec.  678];  Bush  v.  Brainard,  1  Cow.  88,  note  [18  Am. 
Dec.  513];  Ibylorr.  Porter,  4  Hill  (N.T.),  140  [40  Am.  Deo. 
274].  On  this  second  ground,  therefore,  as  well  as  on  that  first 
stated,  my  conclusion  is  that  these  oxen,  when  killed,  were 
trespassing  on  the  defendant's  land. 

The  present  action  is  founded  on  the  alleged  negligence  of 
the  agents  and  servants  of  the  defendants,  in  miming  theif 
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engine  on  the  railway,  wheieby,  as  is  chajrged,  the  plaintiff's 
oxen  were  killed.  It  is  not  pretended  the  act  was  done,  de* 
eignedly,  by  the  persons  in  charge,  but  simply  that  it  ooourred 
through  their  negligence  and  want  of  care.  It  is  a  well-settled 
rule  of  law,  that  sach  an  action  can  not  be  sustained  if  the 
wrongful  act  of  the  plaintiff  co-operated  with  the  misconduct  of 
the  defendants  or  their  servants  to  produce  the  damage  sus- 
tained. I  do  not  mean  that  the  co-operating  act  of  the  plaintiff 
must  be  wrong  in  intention,  to  call  for  the  application  of  this 
principle,  for  such  is  not  the  law.  The  act  may  haye  been  one 
of  mere  negligence  on  bis  part,  still  he  can  not  recover.  Or  his 
beast,  while  trespassing  on  the  land  of  another  person,  and  that 
without  the  consent  or  knowledge  of  its  owner,  may  baTC  been 
damnified  through  some  careless  act  of  the  owner  of  the  land, 
yet  the  fact  of  such  trespass  oonstitates  a  decisive  obstacle  to 
any  recoyery  of  damages  for  such  an  injury.  It  is,  strictly 
speaking,  dcminum  absque  injuria. 

The  case  of  Blyih  v.  TopJiam,  Oro.  Jac.  168,  was  an  action  for 
digging  a  pit  in  a  common,  by  occasion  whereof  the  plaintiffs 
mare,  straying  there,  fell  into  the  pit  and  was  killed.  It  was 
held  by  the  whole  court  that  the  action  would  not  lie;  the  plaint* 
iff  had  no  right  in  the  common,  and  so,  as  against  him,  the  dig- 
ging of  the  pit  was  lawful.  Precisely  so  in  the  present  case;; 
the  plaintiff  shows  no  right  to  have  his  oxen  on  the  track  of  this 
railroad,  for  they  were  there  straying;  he  therefore  can  not  set 
up  that  the  engine  was  unfit  for  use  or  was  run  in  a  negligent 
manner.  Bush  y.  Brairuird,  1  Cow.  78  [13  Am.  Dec.  513],  was 
in  principle  like  that  of  Blyih  t.  Ibpham,  supra.  Some  maple 
syrup  had  been  left  by  the  defendant  in  buckets  in  an  open  shed 
on  his  own  uninclosed  woodland.  The  plaintiff's  cow  came  in 
the  night  and  drank  the  syrup,  which  caused  her  death.  It  was 
agreed  by  the  court ''  that,  although  the  defendant  was  guUty 
of  gross  negligence,"  "  the  plaintiff,  having  no  right  to  permit 
his  cattle  to  go  at  large  "  on  the  defendant's  land,  could  not  re- 
cover. 

Numerous  other  cases  have  been  determined  on  the  same  prin- 
ciple. 8arch  v.  Blackburn,  4  Gar.  &  P.  297,  was  an  action  brought 
to  recover  damages  for  an  injury  by  the  bite  of  a  vicious  dog 
kept  by  the  defendant.  The  dog  was  chained  in  a  yard  in  the 
rear  of  the  defendant's  house,  near  one  of  the  passages  leading 
to  it,  and  through  which  the  plaintiff  was  walking  when  the  dog 
fell  upon  him.  Chief  Justice  Tindal,  in  his  charge  to  the  jury, 
said:  ''  The  question  will  turn  upon  whether  there  was  a  justifi- 
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able  right  to  be  on  the  spot/'  ''  If  a  man  puts  a  dog  in  a  garden 
walled  all  around,  and  a  wrong-doer  goes  into  the  garden,  and 
is  bitten,  he  can  not  complain  in  a  court  of  justice  of  that  which 
was  brought  upon  him  by  his  own  act/'  And  in  an  action  for 
an  injury  done  by  a  Ticious  bull,  Chief  Justice  Best  was  not  less 
explicit.  ''  If  the  plaintiff,"  said  he,  "  had  gone  where  he  had 
no  right  to  go,  that  might  have  been  an  answer  to  the  action; 
bat  the  fact  was  not  so.  The  plaintiff  had  a  right  to  be  where 
he  was — ^he  was  in  the  pursuit  of  his  ordinary  business:"  Black- 
fnan  v.  Simmons,  8  Id.  138.  See  also  Brock  v.  Gopeland,  1  Esp. 
a08;  HowUmd  Y.VincerU,  10  Mete.  871  [43  Am.  Dec.  442];  and 
Jordin  v.  Crump,  8  Mee.  &  W.  782. 

Where  that  which  is  done  by  a  party  on  his  own  land  is  ille- 
gal and  punishable  as  such;  or,  although  not  illegal,  if  it  be  an 
act  which  probably  may  endanger  human  life,  as  the  setting  of 
spring  guns,  he  may  be  responsible  even  to  a  voluntary  tres- 
passer for  injuries  thus  sustained:  Bird  v.  HoVbrook,  4  Bing.  628; 
Jordin  y.  Crump,  supra.  But  even  in  such  a  case,  where  the 
plaintiff  had  notice  that  deadly  engines  were  placed  in  a 
wood,  into  which  he,  notwithstanding,  entered  and  was  severely 
wounded,  it  was  held  he  could  not  maintain  any  action,  having 
voluntarily  brought  the  injury  upon  himself:  IhU  v.  WUkes,  8 
Bam.  &  Aid.  304.  One  who  complains  of  another's  negligence 
should,  himself,  be  without  fault:  BrovmeU  v.  Flagler,  5  Hill 
(N.  T.),  282;  Cook  v.  The  Champ.  Trans,  Co, ,  1  Denio,  91.  Where 
the  plaintiff,  at  the  time  of  the  alleged  injuiy,  was  trespassing 
on  the  defendant,  or  otherwise  wrong  in  the  particular  act  com- 
plained of,  such  delinquency  alone,  with  veiy  limited  exceptions, 
is  a  decisive  answer  to  any  claim  for  damages  founded  on  the 
defendant's  negligence. 

Negligence  is  a  violation  of  the  obligation  which  enjoins  oare 
and  caution  in  what  we  do.  But  this  duty  is  relative,  and 
where  it  has  no  existence  between  particular  parties,  there  can 
be  no  such  thing  as  negligence  in  the  legal  sense  of  the  term. 
A  man  is  under  no  obligation  to  be  cautious  and  circumspect 
towards  a  wrong-doer.  A  horse  straying  in  a  field  falls  into  a  pit 
left  open  and  unguarded;  the  owner  of  the  animal  can  not  com- 
plain, for  as  to  all  trespassers  the  owner  of  the  field  had  a 
right  to  leave  the  pit  as  he  pleased,  and  they  can  not  impute 
negligence  to  him.  But  injuries  inflicted  by  design,  are  not 
thus  to  be  excused.  A  wrong-doer  is  not  necessarily  an  outlaw, 
but  may  justly  complain  of  wanton  and  malicious  mischief. 
Negligence,  however,  even  when  gross,  is  but  an  omission  oi 
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daty.  It  is  not  designed  and  intentional  mischief,  altbongh  it 
may  be  cogent  eTidenceof  such  an  act:  Stoiy  on  BailmentB, 
sees.  19,  22;  Gardner  y.  ffearU,  8  Denio,  286.  Of  the  latter  a 
trespasser  may  complain,  although  he  can  not  be  allowed  to 
do  so  in  regard  to  the  former. 

In  the  present  case  the  charge  of  the  court  was  in  several 
material  respects  erroneous.  As  to  passengers  on  this  rail- 
road, the  defendants  were  certainly  bound  by  the  highest  ob- 
ligations of  morality  and  law,  to  run  their  engines  and  trains, 
with  the  most  scrupulous  care  and  vigilance.  It  was  also  their 
duty  to  use  every  precaution  to  guard  against  communicating 
fire,  to  buildings  or  other  property,  adjacent  to  the  line  of 
their  road,  or  otherwise  doing  injury  thereto.  But  they  owed 
no  such  duty  to  this  plaintiff  in  regard  to  his  oxen  when  tres- 
passing on  their  land.  The  suggestions  of  the  court  below,  on 
this  part  of  the  case,  would  be  veiy  appropriate  to  a  case  between 
a  passenger  who  had  been  injured  through  the  negligence  of 
an  engineer,  or  the  conductor  of  a  train,  but  had  no  proper 
bearing  on  the  case  then  to  be  decided  by  the  juiy. 

The  court  seem  to  have  held  that  if  the  plaintiff's  oxen 
escaped  from  his  inclosure  after  the  exercise  of  ''  ordinary  care 
and  prudence  in  taking  care  of"  them,  he  was  not  responsible 
for  their  trespass  on  the  defendant's  land.  This  view  of  the  law 
we  think  can  not  be  sustained.  The  plaintiff  was  bound  at  bis 
peril  to  keep  his  cattle  at  home,  or  at  all  events  to  keep  them 
out  of  the  defendant's  close,  and  no  d<Bgree  of  ''  care  and  pru- 
dence,'' if  the  cattle  found  their  way  on  to  the  defendant's  land, 
would  excuse  the  trespass.  It  would  be  a  new  feature  in  the 
law  of  trespass  if  the  owner  of  cattle  could  escape  responsibility 
for  their  trespasses  by  showing  he  had  used  "  ordinary  "  or  even 
extraordinary  *'care  and  prudence"  to  keep  them  from  doing 
mischief.  There  was  manifest  error  in  charging  that  the  town 
regulation,  allowing  cattle  "  to  run  at  large,"  applied  to  rail- 
roads as  well  as  highways,  so  that  these  oxen  were  not  tres- 
passing on  the  defendant's  land.  Bailroads,  although  designed 
to  subserve  the  public  interest  and  convenience,  are  still  not 
highways,  but  in  strictness  mere  private  property,  and  no  town 
has  any  right  to  authorize  cattle  to  enter  on  them. 

The  jury  were  told  they  might  determine  for  themselves,  and 
consequently  decide  the  case  on  the  point,  whether  running 
the  cars  at  the  rate  of  eight  or  nine  miles  an  hour,  was  not, 
of  itself,  an  act  of  culpable  negligence.  If  it  had  appeared 
that  the  road  was  ruinous,  or  the  engine  or  cars  unfit  for  use,,  it 
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wonjd  bave  been  right,  wbaie  the  plftintiff  "was  at  liberty  to  com* 
plain  of  a  inaxi  of  eare,  for  the  jury  to  say  whether  eight  or  nine 
milee  an  hour  was  not,  under  each  circamstanoes,  evidenoe  of 
gross  negligence.  Bat  where  the  railway,  engines,  and  oars  are  in 
good  condition,  it  would  indeed  be  remarkable,  if  a  rate  of 
speed,  not  beyond  half  the  usual  rate  on  the  railways  in  the 
state,  could  be  deemed  such  evidence  as  would  authorize  a  jury 
to  find  the  fact  of  negligence.  Upon  such  a  state  of  facts  as  I 
hsTC  supposed,  the  point  should  not  be  left  to  a  jury,  for  the 
naked  fact  that  the  rate  of  speed  was  eight  or  nine  miles  an 
hour,  would  be  wholly  insufficient  to  authorise  a  yerdict  finding 
negligence  on  the  part  of  the  owners  of  the  railway.  I  am 
strongly  inclined  to  the  opinion  that  further  l^fislation  would 
be  proper  to  guard  against  the  entry  of  cattle  on  land  used  for 
the  tracks  of  railways.  The  loss  of  property  in  this  manner  is 
of  no  trivial  consequence;  but  the  personal  injuries  thus  inflicted, 
and  the  occasional  loss  of  human  life,  demand  that  every  prac- 
ticable effort  should  be  made  to  avert  such  deplorable  conse- 
quences. 

The  judgment  below  should  be  reversed,  and  a  venire  de  novo 
awarded. 

WHTTTLBSKr,  J.,  being  a  stockholder  in  the  railroad  company, 
took  no  part  in  this  cause. 
Judgment  reversed. 

LlABIUTT  FOB   IVJCBUS  BT  AND   TO  TBaSBABSISQ   AlWUJA.^lt  i»   OUT 

porpoM  to  discun,  in  this  note,  fint,  cases  of  Injuries  by  and  to  animals  tres- 
iwmsing  on  lands  generally;  and  second,  esses  of  injuries  by  and  to  aaitnals 
trespassing  on  railways. 

LiAKUTT  FOR  Tbisfassis  OF  Animaijb  Gbheballt. — 1.  Comnkm-low  BiUe, 
^y  the  common  law  every  man  is  bound  to  keep  his  cattle  on  his  own  land  at 
his  peril,  and  if  be  fails  to  do  so  he  is  liable  for  their  trespasses  npon  the  lands 
$t  others,  whether  fenced  or  unfenced,  except  where  the  trespass  is  committed 
through  defects  in  fences  which  the  owner  of  the  premises  trespassed  upon  is 
bound  to  maintain:  3  BL  Coul  211;  2  Waterman  on  Tresp.,  sec.  858;  Cooley 
on  Tdrts,  837;  1  Thomp.  Neg.  200, 409; McBtidtv.  Lynd,  55  III.  411;  Ixj^a^dU 
eie.  R,  B.  Co.  v.  Schriner,  6  Ind.  141;  Page  v.  HoiUngswortk,  7  Id.  317;  Bradtf 
V.  BeU,  14  Id.  317;  Michigan  eU.  R,  R.  Co.  v.  lUher,  27  Id.  06;  IndianapoUa 
tie.  R.  R,  Co.  V.  Barter,  38  Id.  557;  WelU  v.  Beai,  0  Kans.  697;  LiuU  v.  Latk- 
rop,  5  Greenl.  856;  Webber  v.  Closson,  35  Me.  26;  Riehardion  y.  MUhwm,  II 
Md.  340;  Lyons  v.  Merrick,  105  Mass.  71;  ViehAurg  etc.  R.  R.  Co.  v.  PatUm, 
31  Miss.  166;  Avery  v.  Maxwell,  4  N.  H.  36;  ChmJbere  v.  MaUhem,  18  K.  J. 
L.  868;  Vandegrift  v.  Rediker,  22  Id.  185;  S.  C,  2  Am.  L.  J.  116;  WelU  v. 
Howell,  19  Johns.  385;  Oregg  v.  Oregg,  55  Pa.  St.  227;  New  York  etc  R.  R. 
Co.  V.  Skinner,  19  Id.  208;  S.  C,  1  Am.  L.  Reg.  07;  1  Thotnp.  Neg.  465; 
Keenan  v.  Cavanamgh,  44  Vt.  268;  Star  v.  Rookteby,  1  Salk.  335;  RiekeUe  v. 
Mast  and  Wut  India  Docks  etc.  R.  Co.,  12  Bng.  L*  and  Eq.  620}  S.  C,  21  L. 
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J.  C.  P.  201;  16  Jut.  1072;  TUkti  v.  Ward  (Q.  B.  IHt.),  22  Am.  (i.  B^.  (K. 
8.)  245.  On  the  other  band,  iq  the  afaaeooe  of  eoy  egreement»  preeeriptioii« 
or  ptatnte  to  the  oontcBry,  no  man  it  required  to  fence  against  the  eattle  of 
otheres  MiU$  y.  Stark,  17  Am.  Dec  444;  8.  C,  4  N.  H.  512;  HoUada^  ▼. 
Marsh,  20  Am.  Dec  678;  8.  C,  3  Wend.  142;  Jfoore  ▼.  Levert,  24  Ala.  310; 
IndUmapolU  tie.  B.  S.  Co.  y.  ffarier,  38  Ind.  557;  LiUU  y.  Lathrvp,  5  OreenL 
356;  Bidkurditm  ▼.  MiUmm,  11  Md.  340;  MiuH  y.  Low,  6  Man.  90;  Siq/brd  y. 
Ii^ier9ol,  3  Hill,  38;  Htird  y.  RuUand  eie.  B.  B.  Co.,  25  Vt.  116.  "The  law 
bonndi  eyery  man's  property  end  is  his  fenee:**  Star  y.  Boohti^,  1  Salk.  335; 
Adarnt  y.  McKkme^,  Add.  268. 

It  matters  not  that  the  owner  of  domestic  animals  trespassing  on  another's 
lands  has  no  aotnal  notice  of  their  propensity  to  roam  and  do  mischief:  Pag^ 
y.  HoUingnoorth,  7  Ind.  317;  Oreaham  y.  Taifhr,  51  Ala.  605.  This  pro- 
pensity is  so  notorions  that  he  is  oonolusiyely  presumed  to  haye  notice  of  it. 
Nor  is  it  material  that  he  is  guilty  of  no  actual  negligence  in  permitting  their 
escape  from  his  piemiees:  TiOeU  y.  Ward(Q.  B.  Diy.),  22  Am.  L.  Beg.  (S.  a) 
245.  The  fact  that  they  escape  into  another's  lands  against  their  owner's 
will  does  not  relieye  him  from  responsibility:  ibnytAe  y.  Price,  34  Am.  Dec 
465;  a  C,  8  Watts,  282. 

2.  Camnum-laiw  Bute  how  Far  in  Force  in  the  United  8tatee.—Jh»  rule 
aboye  stated  that  the  owner  of  domestic  animals  must  keep  them  at  home*  or 
be  answerable  for  their  trespasses,  and  that  there  is  no  obligation  to  fence 
against  them,  is  recognised  as  being  in  force  in  seyeral  of  the  states,  in  the 
absence  of  any  statute  permitting  snch  animals  to  run  at  large,  or  requiring 
owners  of  lands  to  fence  against  roying  stock:  Miehiffan  etc  B,  B>  Co,  yr. 
Mher,  27  Ind.  96;  IndianapoUe  etc.  B.  B.  Co.  y.  Barter,  88  Id.  657;  PitU- 
hurgh  etc.  B.  Co.  v.  Stttart,  71  Id.  600;  WeUs  y.  Beat,  9  Eans.  697;  Baker  r 
BMine,  Id.  303;  LommOe  etc.  B.  Co.  v.  Baliard,  2  Mete.  (Ky.)  177;  Witt- 
iam9  y.  Michigan  etc,  B.  Co.,  2  Mich.  260;  Bust  v.  Low,  6  Mass.  90;  Lffons 
y.  Merrick,  105  Id.  71;  Maynard  v.  Boston  etc  B.  Co.,  U6  Id.  458;  Locke  v. 
First  Dw.  etc.  B.  B.  Co.,  15  Minn.  360;  Baltimore  etc.  B.  Co.  y.  Lambom,  12 
Md.  257;  Lawrence  v.  Combs,  37  Id.  335;  Vandegr\ft  y.  Bediker,  22  K.  J.  li. 
185;  8.  C,  2  Am.  L.  J.  116;  OiUsr.  Boston  eie.  B.  Co.,  55  N.  H.  552;  Jack- 
mm  y.  Bviiand  etc.  B.  Co.,  25  Vt.  150;  Nurd  y.  Butland  etc.  B.  B.  Co.,  Id. 
116;  Tower  v.  Protridence  etc  B.  B,  Co.,  2  IL  I.  404;  Keenan  v.  CixvaMuigh, 
44  Vt.  268.  In  Wisconsin  the  common-law  rule  preyails:  Harrison  v. 
Proton,  5  Wis.  27;  Stuckf  y.  MOuioMe  etc  B.  B.  Co.,  9  Id.  202;  McCaU  y. 
Ohamberiain,  13  Id.  640;  but  in  the  latter  case  it  is  stated  that  the  rule  is 
"generally  disregarded  by  common  consent  in  the  newly  settled  parts  of  the 
state."  The  rule  is  estaUished  in  New  York  as  laid  down  in  the  principal 
case,  except  so  far  as  the  statute  has  changed  it:  Spinner  y.  New  York  etc 
B.  B.  Co.,  67  N.  T.  153k  In  Maine  the  common-hiw  rule  was  abrogated  by 
statute  in  1834;  Webber  y.  Closson,  35  Me.  26;  but  where  there  is  an  un- 
diyided  partition  fence  between  adjacent  owners,  they  are  remitted  to  their 
common-law  rights,  and  each  must  keep  his  cattle  on  his  own  land:  Little  y. 
Lathrop,  5  GreenL  356;  StwrtevasU  v.  Merrill,  33  Mc  62.  In  an  early 
case  in  Pennsylyania  it  was  said  by  the  court:  **  In  this  country  our  circum- 
stances haye  led  us  to  suppose  that  eyery  man  must  take  care  of  his  land 
that  the  cattle  of  others  go  not  on  it:"  Adams  y.  McKmney,  Add.  258. 
Later  cases  establish  the  doctrine  that  by  the  common  law  of  Pennsylynnia 
the  owner  of  cattle  "  may  let  them  go  at  large  without  incurring  liability  for 
an  entry  by  them  on  wbodland  or  a  waste  field:"  New  York  etc  B,  B,  Co. 
y.  aUnmer,  19  F^  St.  298;  8.  C,  1  Am.  L.  B%.  97;  1  Thomp.  Keg.  466. 
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See  also  KnUgJU  v.  Aberif  47  Am.  Deo.  478,  and  cases  cited  in  the  notes 
thereto.  In  Oregg  v.  Ortgg^  55  Pa.  St.  227>  the  common*law  role  is  said  to 
be  changed  by  the  operation  of  the  statates;  bat  as  to  adjoining  owners 
matually  waiving  the  erection  of  a  partition  fence,  the  commoD-law  role  ap- 
plies: MOUgan  v.  Wekmger,  68  Id.  235. 

In  many  of  the  states  it  is  well  settled  that  the  common-law  role,  requiring 
the  owner  of  domestic  animals  to  keep  them  at  home,  is  not  applicable  to  the 
ooodition  of  the  country,  and  not  in  aooordaDce  with  the  oastoms  of  the 
people  or  with  the  conrse  of  legislation  relating  to  animals  mnning  at  large 
and  to  the  maintenance  of  fences,  and  that  snch  owner  incars  no  liability  by 
permitting  his  cattle  to  range  at  will  on  nninclosed  lands  where  there  is  no 
general  statute  or  local  regulation  prohibiting  it:  LiUle  Rock  etc  R,  R.  Co,  t. 
FhiUy,  37  Ark.  562;  WcOerav.  Jfoaa,  12  Gal.  535;  Logan  v.  Qtdnty,  38  Id.  579; 
MorriBT.  Fraher,  5  CoL  425;  StudweU  v.  RiUk,  14  Ck>nn.  292;  Maem  etc,  R.  R. 
Oo,  T.  LeUer^  30  6a.  914;  Georgia  R.  R.  etc.  Co.  v.  Neely,  56  Id.  540;  Seeley  t. 
Peters,  5  Gilm.  130;  Headen  v.  Rust,  39  HI.  186;  Wagner  v.  BitM,  3  Iowa,  396; 
Alger  v.  MiiMsippi  etc.  R.  R.  Co.,  10  Id.  268;  WhUbeek  ▼.  Dubuque  etc  R.  R.  Co., 
21  Id.  103;  FrcmierY.  Nortmue,  38  Id.  82;  Vickaburg etc  R.  R.  Co.  v.  Patton,  31 
Miss.  156; New Orkaneetc  R. R.  Co. y. I^M,461d.  573; Oomumv.  Pac^R, 
R.,  26  Mo.  441;  ffanmbal  He  R.  R.  Co.  v.  Kenney,  41  Id.  271;  McPheettre  v. 
Hanmbal  etc.  R.  R.  Co.,  45  Id.  22;  Chase  v.  Chaae,  15  Nev.  259;  Laws  v.  Korth 
CaroUna  R.  R.  Co.,  7  Jones'  L.  468;  Keru^aeber  ▼.  Cleveland  etc  R.  R.  Co., 

8  Ohio  St.  172;  S.  C,  1  Thomp.  Neg.  472;  CincmnaJti  etc  R.  R.  Co.  v.  Water- 
eon,  4  Id.  424;  CUveland  etc  R.  R.  Co.  v.  Elliott,  Id.  474;  Marietta  etc  R,  R. 
Co.  V.  St^heneon,  24  Id.  48;  Can^pbell  ▼.  Bridwell,  5  Or.  311;  MwrragY. 
South  Carolina  R.  R.  Co.,  10  Bich.  227;  Blaine  v.  Chesapeake  etc  R.  R.  Co., 

9  W.  Va.  252;  Baylor  v.  Baltinwre  etc  R.  R,  Co.,  Id.  270.  In  Macon  etc  R. 
R.  Co.  r.  I/ester,  30  Ga.  914,  in  discussing  the  question  as  to  whether  or  not 
it  is  the  duty  of  an  owner  of  domestic  animals  in  Georgia  to  keep  them  at 
home,  the  oourt  use  the  following  language:  "  Such  law  as  this  would  re- 
quire a  rcYolution  in  our  people's  habits  of  thought  and  action.  A  man  could 
not  walk  across  his  neighbor's  unindosed  land,  nor  allow  his  horse,  or  his  hog, 
or  his  cow  to  range  in  the  woods,  nor  to  grase  on  the  old  fields,  or  the  '  wire 
grass,'  without  subjecting  himself  to  damages  for  a  trespass.  Our  whole 
people,  with  their  present  habits,  would  be  converted  into  a  set  of  tres- 
passers. We  do  not  think  that  such  is  the  law."  In  Kerwhacker  v.  Cleve- 
land  etc  R.  R.  Co.,  3  Ohio  St.  182,  Bartley,  J.,  oonmienting  on  the  doctrine 
of  the  principal  case,  that  fences,  at  common  law,  are  designed  to  keep  the 
owner's  cattle  in  and  not  other  cattle  out,  says:  *'  The  reason  of  a  law  should 
never  rest  in  mere  abstraction,  without  any  application  to  the  practical 
affiiirs  of  society;  and  it  is  a  maxim  that  when  the  reason  of  a  law  ceases,  the 
law  itself  ceases.  Fences  have  two  sides  to  them,  and  the  real  and  practical 
purpose  of  fences  in  this  state  has  been  not  only  to  protect  the  incloeures  of 
the  proprietor  from  the  intrusion  of  animals  without,  but  also  to  confine  such 
as  may  be  kept  within."  And  in  Murray  v.  South  Carolina  R.  R.  Co.,  10 
Rich.  227,  it  is  declared,  contrary  to  the  rule  laid  down  in  the  principal  case, 
that  under  the  laws  of  that  state  cattle  are  to  be  fenced  out  and  not  in. 

In  those  states  in  which  the  common^law  rule  is  not  adopted,  unindosed 
lands  are  regarded  as  ** quasi  commons:"  New  Orleans  etc  R.  R.  Co.  v.  F%eld, 
46  Miss.  573.  The  failure  to  fence  amounts  to  a  license  to  the  owners  of  cat- 
tle to  permit  them  to  range  there.  But  the  owner  of  unindosed  land  may  no 
doubt  keep  his  neighbor's  animals  off  it  if  he  can.  The  right  of  pasturing  cat- 
tle there  is  not  a  strict  legal  right  which  can  be  enforced  against  the  will  of 
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the  owner  of  the  land,  bat  is  a  mere  permissive  right*  existing  by  a  presmned 
license  from  the  owner.  Henoe  if  one  herds  his  stock  on  his  neighbor's  nn- 
inclosed  land,  after  being  forbidden  to  do  so,  he  is  a  trespasser:  Bedden  t. 
Clark,  76  la  asa.  And  in  Nebraska  it  is  held  that  while  the  owner  of 
stock  u  not  liable  in  trespass  where  they  wander  on  unindoeed  land,  he 
is  liable  if  he  drives  them  there  without  the  permission  of  the  owner  of 
the  land:  Ddainey  v.  Erriekifm,  11  Neb.  633.  This  whole  subject  is  so 
entirely  regnlated  by  statute  in  all  the  states,  and  the  statutes  have  Ijeen 
so  frequently  changed,  that  it  is  extremely  difficult  to  lay  down  any  rule 
which  is  of  uniform  operation  even  in  the  same  state.  Iq  many  of  those 
states  in  which  the  common-law  doctrine  has  been  recognised  as  being  in 
force,  it  is  rendered  practically  obsolete  by  particular  statutes  as  to  fencing 
or  allowing  cattle  to  run  at  large.  While  in  many  of  those  in  which  the  com- 
mon-law rule  is  said  not  to  be  in  force,  it  is  due  to  statutes  already  in  exist- 
ence, and  the  rule  has  been  substantially  restored  in  some  cases  by  statutes 
or  local  regulations  prohibiting  the  running  at  large  of  certain  kinds  of  an- 
imals, either  in  the  whole  state  or  in  particular  localities.  Thus  in  Iowa  it 
was  early  determined  that  the  conmion-rule  law  did  not  obtain^  but  by  stat- 
ftte  in  1870  an  owner  of  stock  trespassing  on  improved  land  was  made  liable, 
whether  the  land  was  fenced  or  not:  HaUock  v.  Hughes,  42  Iowa,  516;  but  if 
die  owner  of  the  land  could  have  prevented  the  injury  by  ordinary  care,  he 
can  not  recover  under  that  statute:  LiUU  v.  McOmre,  38  Id.  560;  ^.  C,  43  Id. 
447.  As  it  is  impracticable  in  this  note  to  trace  the  course  of  decision  and 
legislation  in  each  of  the  states  on  this  subject,  a  general  view  of  the  efifect  of 
private  agreements,  or  prescription  as  to  tiie  maintenance  of  division  fences, 
or  of  statutes  requiring  lands  to  be  fenced,  or  permitting  or  prohibiting  an- 
imals to  run  at  large,  will,  perhaps,  best  exhibit  the  state  of  the  law. 

3.  Liability  for  TreapoM  of  AnimaU,  how  Affected  by  Agreement,  Preecrip" 
OoUj  or  Statute,  as  to  Maintenance  of  Fences. — ^There  can  be  no  doubt  that  ad- 
joining owners  may,  by  agreement  or  prescription  (which  presupposes  an 
agreement),  assume  an  obligation  to  maintain  sufficient  partition  fences  against 
each  other's  cattle,  so  as  to  abrogate  the  common-law  rule:  Star  v.  Roohe^, 
1  Salk.  335;  Binney  v.  Proprietors,  5  Pick.  505;  Adams  v.  Van  Alstyne,  25 
N.  Y.  232;  Little  v.  Latkrop,  5  Greenl.  356.  See  also  the  principal  case. 
And  there  is  as  little  doubt  that  an  owner  of  land  may  be  required  by  statute 
to  fence  it  in  a  particular  manner  before  he  can  recover  damages  for  the  tres- 
passes of  his  neighbor's  cattle:  Mooney  v.  Maynard,  18  Am.  Dec.  699;  S.  C, 
1  Yt.  470;  HoUaday  v.  Marsh,  20  Am.  Dec.  678;  S.  C,  3  Wend.  342;  and 
see  the  principal  case.  And  it  may  be  laid  down  as  a  general  rule,  that  where 
an  owner  of  land  is  bound  lyy  agreement,  presoriptiony  or  statute  to  maintain 
a  fence,  through  defects  in  which  his  neighbor's  cattle  enter  upon  his  land 
and  do  damage,  without  the  fault  of  the  owner  of  such  cattle,  he  can  not  re- 
cover therefor:  Roll.  Abr.,  Trespass,  565,  pi.  3;  2  Wat.  on  Tresp.  299;  Moo- 
ney  v.  Maynard,  18  Am.  Dec  699;  S.  C,  1  Yt.  470;  Star  v.  Boohesby,  1 
Salk.  335;  Morris  v.  Fraker,  5  Gal.  425;  Comer/ord  v.  Dupuy,  17  Id.  308; 
StudweU  V.  Mitch,  14  Conn.  292;  Hine  v.  Munson,  32  Id.  219;  Seeley  v.  Pe- 
ters,  5  Gilm.  130;  Headen  v.  Bust,  39  IlL  186;  Westgate  v.  Carr,  43  Id.  450; 
Blimard  v.  Walher,  32  Ind.  437;  Hvnshaw  v.  OUpin,  64  Id.  116;  Heath  v. 
CoUenbach,  5  Iowa,  490;  HerM  v.  Meyers,  20  Id.  378;  Fraader  v.  Nortinms, 
84  Id.  82;  Ih^ees  v.  Jvdd,  48  Id.  256;  WUls  v.  WaUers,  5  Bush,  351;  Mown 
V.  WUliamson,  70  Mo.  661;  Chase  v.  Chase,  15  Nev.  259;  York  v.  Davis,  11 
K.  H.  241;  Shepherd  v.  Hees,  12  Johns.  433;  Deyo  v.  StewaH,  4  Denio,  101; 
Griffin  V.  MarUn,  7  Barb.  297;  CouOes  v.  Baker,  47  Id.  562;  Jones  v.  Wither^ 
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9poam,  7  JqPM'  L.  656;  Campbell  y.  BridweU,  7  Or.  811;  Chregg  t.  <7r0|^,  65 
F^  St.  287;  Keman  v.  Cavanavgh,  44  Yt.  208.  The  existenoeof  raoh  agrae- 
BMnt,  preiBOfiptioii,  or  statute  oluuigee  the  oommon-Utw  mle^  and  requirea  the 
owner  of  land  to  fence  hia  neighbor's  cattle  oat»  although  in  Yennont  it  la 
said  that  the  statute  relating  to  fenoee  is  merely  in  affirmance  of  the  rule, 
and  that  the  fences  prescribed  by  statute  are  to  keep  the  owner's  cattle  in: 
Hurd  T.  Rytlcmd  etc.  J?.  S.  Co,,  26  Id.  116. 

In  case  of  a  partition  fence,  if  the  parties  axe  jointly  bound  to  maintain 
t}ke  whole  of  it»  and  neither  is  seyendly  bound,  either  by  agreement  or  stat- 
ute, to  maintain  any  particular  part,  the  defectiyeness  of  such  fence  is  no 
defense  to  an  action  of  trespass  by  the  cattle  of  one  upon  the  other,  and  the 
parties  are  remitted  to  their  common-law  rights  and  obligations  as  to  keeping 
their  cattle  from  straying  beyond  their  own  land,  in  those  states  where  the 
common  law  rule  is  recognised;  Little  y.  Laiitrcp^  5QreenL  366;  StmrtewmUv, 
MerriU,  33  Me.  62;  Knox  v.  Tucker,  48  Id.  373;  Rud  v.  Low,  6  Mass.  100; 
Avery  v.  MaapweU,  4  N.  H.  36;  Tewhbury  v.  BuehUn,  7  Id.  518;  Torik  v. 
DavU,  11  Id.  241;  Launrence  v.  Combs,  37  Id.  335.  And  in  order  to  escape 
liability  for  trespass  committed  through  the  insufficiency  of  such  a  fence,  it 
must  appear  to  have  been  divided  either  according  to  the  statute,  or  by  t^ 
binding  agreement,  so  as  to  throw  upon  each  owner  the  obligation  of  main- 
taining some  particular  part  of  it,  and  that  the  defect  by  reason  of  which  the 
injury  arose  was  in  the  plaintiff's  part:  Lord  v.  Wormwood,  29  Me.  282^ 
Knox  Y.  Tucker,  48  Id.  873.  The  &ct  that  each  owner  has  built  and  main- 
tained a  specific  part  of  the  fence  is  not  enough:  Sturtevant  v.  Merrill,  88 
Id.  62;  unless  such  several  maintenance  has  been  so  long  continued  as  to 
raise  a  legal  presumption  of  a  binding  agreement  therefor:  Knox  v.  Thicker, 
48  Id.  373.  A  joint  maintenance,  however  long  continued,  is  not  sufficient 
to  give  rise  to  any  prescriptive  obligation  by  either  to  maintain  any  particu- 
lar portion:  Webber  v.  Closeon,  35  Id.  26.  Where  the  partition  fence  is 
owned  entirely  by  the  plaintiff,  but  he  is  under  no  obligation  by  prescriptiott 
or  contract  to  maintain  it,  and  it  is  not  such  a  division  fence  as  is  contem- 
plated by  the  statute,  he  may  recover  for  a  trespass  committed  throngh  a 
defect  therein  where  the  common-law  doctrine  prevails:  McBride  v.  Lynd, 
65  Ind.  411.  Contrary  to  the  rule  laid  down  in  these  cases,  it  was  held  in  aa 
early  Alabama  decision  that  where  there  was  a  statutory  obligation  upon 
adjacent  owners  for  the  joint  maintenance  of  the  whole  of  a  partition  fence, 
and  the  fence  was  insufficient,  neither  could  recover  for  the  trespass  of  tha 
other's  cattle:  Walker  v.  Wairous,  8  Ala.  493. 

If  cattle  enter  through  a  defect  in  that  part  of  a  partition  fence  which  the 
owner  of  the  cattle  is  bound  to  repair,  he  is,  of  course,  liable:  Stafford  v. 
Ingeraol,  3  Hill,  38;  Thayer  v.  Arnold,  4  Mete.  589.  If  both  parts  of  the 
fence  are  out  of  repair,  and  it  can  not  be  shown  through  which  part  the  cattle 
entered,  there  can  be  no  recovery:  Deyo  v.  Stewart,  4  Denio,  101.  But  if  it 
be  shown  that  the  entiy  was  through  a  part  of  the  fence  which  the  defend- 
ant has  in  fact  maintained,  this  is  held,  prima  fade,  sufficient  to  sustain  a 
recovery;  and  if  the  defendant  wishes  to  escape  liability  by  proving  that  the 
plaintiff  was  bound  to  maintain  that  part  of  the  fence,  he  must  show  it  as 
matter  of  defense:  Colden  v.  Edred,  15  Johns.  220.  But  this  case,  so  far  as 
it  holds  that  the  actual  maintenance  of  a  particular  part  of  a  fence  is  evi- 
dence of  an  obligation  to  do  so,  is  at  variance  with  StwrtevaaiU  v.  Merrill, 
33  Me.  62,  heretofore  referred  to.  If  the  cattle  in  fact  entered  through  that 
part  of  the  fence  which  the  plaintiff  is  bound  to  repair,  he  can  not  recover, 
even  though  the  defendant's  portion  of  the  fence  is  also  shown  to  be  out  ol 
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repair:  Hine  v,  MunaoUf  32  Conn.  210.  In  Alabama  it  is  held,  oontrary  to 
what  Is  above  hiid  down,  that  where  cattle  enter  upon  one's  land  fhmi  a 
neighboring  Indoeare  throagh  that  part  of  a  diTition  fenoe  which  the  owner 
oi  the  cattle  has  agreed  to  maintain,  trespass  will  not  lie  therefor,  bnt  the 
remedy  Is  on  the  oontraot:  Walker  v.  WatrouSf  8  Ala.  493. 

Where  cattle  ent«r  through  a  fenoe  which  the  phuntiff  Is  boond  to  main- 
tain, by  reason  of  defects  therein,  into  his  field,  and  thence  into  another  field 
belonging  to  him  bot  snrronnded  by  a  snfllcient  fenoe,  he  can  not  recover  for 
the  trespass  in  either  field,  for  the  first  default  Is  his:  Fits.  Abr.,  Bar,  16d; 
Jenk.,  4  Cent.  Gas.  6;  SinffieUm  t.  WUUamimm,  31  L.  J.  Sx.  17;  S.  C,  7 
Horlst.  &  K.  410;  8  Jur.  (N.  S.)  60;  Page  v.  Oleotiy  13  N.  H.  809.  Bat  if  the 
fenoe  of  the  first  close  is  sufficient,  he  can  recover  for  the  trespass  in  both 
closes,  though  the  fenoe  of  the  seoond  is  Insofiloient:  fferM  ▼.  Mtyere^  20 
Iowa,  378.  Gases  in  which  the  intermediate  dose  belongs  to  a  third  party 
stand  upon  a  different  jninciple,  as  will  be  presently  shown. 

Where  the  duty  of  maintaining  a  partition  fenoe,  as  prescribed  by  statute. 
Is  mutually  waived  by  adjacent  land  owners,  each  is  liable,  as  at  common 
law,  for  the  trespasses  of  his  cattle  upon  the  other's  land:  MUUgan  v.  Weh- 
kiger,  68  Pa.  8t  235;  Baker  t.  RMim,  9  Kans.  303.  So  where  one  owner 
removes  his  part  of  the  partition  fence,  or  refuses  to  build,  he  is  liable  for  the 
trespasses  of  his  cattle,  as  at  common  law:  HoUaday  v.  Marah,  20  Am.  Deo. 
678;  Moore  v.  Levert,  24  Ala.  310.  And  where  the  plaintiff  removes  his  part 
of  the  fence  and  notifies  the  defendant  to  remove  his  cattle,  but  the  latter, 
instead  of  doing  so,  removes  his  part  of  the  fence,  he  is  liable  for  the  tres- 
passes of  his  cattle  upon  the  plaintiff's  land:  Van  Slyck  v.  Snell,  6  Lans.  290. 
And  where  the  plaintiff  removed  part  of  a  division  fence  erected  by  the  de- 
fendant, claiming  it  as  his  ovm,  there  never  having  been  a  division  of  the 
fence,  and  after  a  lapse  of  time  sufficient  to  rebuild,  it  was  held  no  license  for 
the  entry  of  the  defendant's  cattle,  and  trespass  was  maintained;  Sturtevani 
V.  Merrill,  33  Me.  62.  Where  the  defendant  removed  a  division  fence,  no 
trespass  being  committed  in  doing  so,  it  was  held  that  he  was  not  liable  for 
the  trespass  of  a  stranger's  cattle:  Rtchardeon  v.  MVhum,  11  Md.  340.  If  the 
plaintiff  sows  wheat  on  his  land  after  the  removal  of  the  division  fence  by  the 
defendant,  it  is  held  that  he  can  not  recover  for  damage  thereto  by  the 
defendant's  cattle:  Hana  v.  Jtrnger,  15  Wis.  598.  If  It  be  impossible  to 
erect  a  partition  fence  under  the  statute,  owing  to  the  fact  that  the  lands  of 
the  parties  are  separated  by  a  non-navigable  river,  the  boundary  being  the 
thread  of  the  stream,  each  Is  liable,  as  at  common  law,  for  the  trespasses  of 
his  cattle:  BUad  v.  Sauthworih,  1  Boot,  200. 

If  the  cattle  doing  the  injury  complained  of  were  not  lawfully  on  the  land 
from  which  they  escaped  to  the  plaintiff's  inclosvire,  the  insufficiency  of  his 
fenoe  wiU  not  prevent  his  recovery,  for  he  is  not  ordinarily  bound  by  agree- 
ment, prescription,  or  statute  to  fence  against  cattle  which  are  not  rightfully 
on  the  adjacent  land:  Stadpole  t.  Healy,  8  Am.  Dec  121;  Mills  v.  Stork,  17 
Id.  444;  HoUaday  v.  Marsk,  20  Id.  678;  Ruet  v.  Low,  6  Mass.  99;  LUOe  v. 
Xa<Arop,5  GreenL  Z5/^\  Avery  v.  MaxweU,  4  N.  H.  86;  Lawrettee  v.  Combs,  37  Id. 
831;  Chambers  v.  MaUhews,  18  N.  J.  L.  368.  Thns  in  Vermont  it  is  held  that 
the  fenoe  law  does  not  apply  where  the  parties  are  not  adjoining  owneis,  and 
that  each  must  keep  his  cattle  on  his  own  land,  as  respects  the  other:  Wilder  v. 
Wilder,  38  Vt.  678.  If,  therefore,  the  cattle  enter  upon  the  phuntiff 's  land 
through  the  intermediate  olose  of  a  third  person,  the  owner  is  liable  in  tres- 
pass, althongh  both  the  fences  are  defective,  and  although  the  phdntiff  ii 
bound  to  maintain  his  fence:  Bac.  Abr.,  Trespass,  H.;  Busi  v.  Lew,  6  Mass. 
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00;  £foiM  T.  Merrkkj  106  Id.  71-  Of  ooone,  where,  by  Btainte  or  by  the 
fi;eneral  poliey  of  the  law  in  the  pertioalar  state,  eattle  axe  permitted  to  nm 
at  large  on  niuiiolosed  landa,  an  owner  of  land  insufficiently  fenced,  under 
the  statote,  can  not  reooyer  for  the  trespass  of  oattle  entering  npon  his  land 
throngh  the  nnfenoed  land  of  a  third  person:  8edey  v.  Peterif  5  Gilm.  190; 
Wegtgaie  t.  Oarr,  43  HL  460;  Framer  v.  NariiimB,  84  Iowa,  82;  Jom$v.  WUk- 
enpo(m,  7  Jones'  L.  666. 

As  against  cattle  in  a  highway,  in  aooordanoe  with  what  has  already  been 
stated,  an  adjaoent  owner  is  not  bound  to  fence  in  order  to  maintain  an  action 
for  their  trespasses,  unless  they  are  lawfoUy  there:  MiUa  ▼.  Starky  17  Am. 
Dec.  444;  HcUadap  v.  Manh,  20  Id.  678;  Chambers  v.  MaUhews,  18  N.  J.  L. 
868;  DovcuUm  r.  Payne,  2  H.  BL  628.  By  the  common  law  cattle  may  law- 
folly  be  driven  along  the  highway  without  snbjecting  the  owner  of  them  to 
any  liability  for  their  casnal  trespasses  npon  adjacent  nninclosed  land  where 
they  stray  from  the  road  as  they  axe  driven  along,  and  "  snatohingly  '*  and 
"  sparingly  "  crop  the  herbage,  if  each  owner  is  guilty  of  no  negligence  and 
makes  reasonable  e£forts  to  recapture  them:  DoviuUm  v.  Paifne,  tupra; 
Ooodwyn  v.  Oheveley,  28 L.  J.  Ex.  208;  8.  GL,  4Hurlat.  &N.  631;  7  W.  &.  681; 
TiOeU  T.  Ward  (Q.  B.  Div.),  22  Am.  L.  Beg.  246,  and  note;  Staeipok  v. 
Healp,  8  Am.  Dec  121;  HoOaday  t.  Marsh,  20  Id.  678;  Hartford  v.  Bradp^ 
114  Mass.  466;  McDonald  v.  Pit^field  etc  R.  R.  Co,,  116  Id.  664.  So  where 
a  bull  driven  along  a  highway  runs  into  a  neighboring  shop  and  does  damage: 
TUUU  V.  Ward  (Q.  B.  Div.),  22  Am.  L.  Beg.  246.  And  what  is  a  reasonable 
time  for  the  removal  of  cattle  thus  casually  trespassing  while  driven  along 
the  highway  is  a  question  for  the  jury,  to  be  determined  according  to  the 
circumstances  of  the  particular  case:  Ooodwyn  v.  Cheveley,  28  L.  J.  Ex.  288; 
S.  C.,  4  Hurlst  &  N.  631 ;  7  W.  B.  631.  And  where  cattle  are  lawfully  used  in 
working  on  a  highway,  and  conamit  casual  trespass,  in  turning  with  a  scraper, 
or  the  like,  their  owner  is  not  liable:  Cool  v.  OHmmucI,  18  Me.  260.  But  a 
highway  is  not  a  pasture  for  any  man's  catUe,  and  if  he  tunis  them  into  the 
highway  to  grace,  or  if  they  escape  into  the  highway,  they  are  to  be  deemed 
unlawfully  there  in  the  absence  of  any  statute  or  local  regulation  permitting 
anin.als  to  nm  at  laige  in  the  highways,  and  if  they  stray  upon  adjacent 
land,  fenced  or  nnfenoed,  the  owner  of  them  is  liable  at  common  law:  Stack' 
pole  V.  Healy,  8  Am.  Dec  121;  HoUaday  v.  ifars^  20  Id.  678;  ^eery  v. 
Maxwell,  4  N.  H.  86;  IJarrieon  v.  Brown,  6  Wis.  27.  The  insufficiency  of 
the  plaintiff's  fence,  under  the  statute,  is  no  defense  to  an  action  for  such  a 
trespass.  But  where  cattle  are  lawfully  permitted  to  run  at  large  in  the  high* 
way,  the  owner  of  adjacent  land  not  fenced,  according  to  law,  can  not  recover 
for  their  trespasses  where  they  stray  from  the  highway  upon  such  land:  Ortf' 
fin  V.  MarUn,  7  Barb.  297.  But  it  must  appear,  in  order  to  justify  the  tres- 
pass, that  the  land  was  insufficiently  fenced,  and  that  the  cattle  entered  there 
from  the  highway:  WhUe  v.  8coU,  4  Id.  66. 

Where  cattle  are  prohibited  from  running  at  large  by  statute  or  local  r^gn- 
lations,  the  owner  thereof,  permitting  them  to  run  at  large,  is  liable  for  their 
trespasses  whether  the  lands  upon  which  they  trespsss  sie  sufficiently  inclosed 
or  not:  Welle  v.  Real,  0  Eans.  697;  Westgate  v.  Carr,  43  HI.  46a  But  see, 
contret,  under  the  Iowa  statute  as  to  partition  fences,  Ihtffeu  v.  Jvdd^  48 
Iowa,  266.  A  statute  prohibiting  the  herding  of  stock  on  another's  land, 
does  not  render  the  owner  of  stock  running  at  large  on  mrfnolosed  land  liable 
therefor,  where  the  common-law  rule  is  not  in  force:  Xo^em  v.  GMnsy,  380aL 
670.  If  the  fence  thnmgh  which  cattle  enter  npon  the  plaintiff's  land  is  a 
lawful  and  safldent  fence  at  that  point,  he  can  recover,  aUhoogh  other  perls 
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of  hii  fenoe  are  intnfficieDt:  CromA  ▼.  EUiB^  31  Iowa,  510;  Riet  ▼.  Kagky  14 
Kana.  4d8.  So  where  the  defendant  entering  under  a  Ucenae  to  take  material 
for  the  repair  of  a  highway,  leavea  the  fence  down  so  that  stock  enter,  it  Is  no 
defenae  that  the  fence  is  not  a  lawful  fence  at  other  points:  Onxui/brd  t.  Mas> 
weU,  8  Hamph.  476.  Aoaae  somewhAt  at  Tariance  with  theae  is  Pdk  v,  Lane^ 
4  Yerg.  96,  where  it  was  held  that  the  owner  of  land  whose  fence  was  not  a 
lawfal  fence  thronghont  ooald  not  recover  for  a  trespass  by  cattle  at  a  point 
where  it  was  sufficient,  on  the  ground  that  its  general  insuffidenoy  might 
have  tempted  the  cattle  to  enter.  The  fact  that  the  average  height  of  the 
fence  is  up  to  the  l^gal  standard  will  not  enable  the  plaintiff  to  recover  where 
it  is  below  the  legal  height  at  the  point  of  entry:  PreUher  v.  i^eeae,  23  Kan^ 
027. 

The  want  of  a  legal  fence  is  no  defense  to  an  action  for  the  trespass  of  stock 
where  the  owner  drives  them  upon  the  land:  Powers  v.  KhuU,  13  Kans.  74. 
Nor  does  the  rule  requiring  a  lawful  fence  apply  to  trespasses  by  wUd  ani- 
mals which  have  been  tamed,  and  an  owner  of  land  not  inclosed  by  a  lawful 
fence  may  kill  a  buffiilo  bull  breaking  into  his  close  when  necessary  to  preserve 
his  property  from  destruction:  Caiitfox  v.  Oreruhawt  24  Mo.  109.  And  where 
the  defendant's  animals  are  breachy  or  unruly,  the  fact  that  the  plaintiff's 
fence  is  not  a  lawful  fence  is  no  answer  to  an  action  of  trespass,  especially 
where  the  statute  expressly  excepts  trespasses  by  unruly  cattle:  Bamum  v. 
Vandumn,  16  Conn.  200.    And  see  Adams  v.  McKMey^  Add.  268. 

4.  What  CanstUtUes  Trespcus  by  Animais — Consequential  Injuries, — ^Bvery 
unwarrantable  entry  of  one's  animals  upon  the  premises  of  another  is  a  tree- 
pass,  and  imports  at  least  nominal  damages  whether  any  damage  is  proved  or 
not:  Wells  v.  Bowell,  19  Johns.  385;  Pierce  v.  Hoemer,  66  Barb.  345;  Me- 
Manus  v.  Finan,  4  Iowa,  283;  HUis  v.  Loftus  Iron  Co.,  L.  R.,  10  C.  P.  10. 
Thus,  where  the  defendant's  horse,  standing  outside  the  plaintiff's  fence, 
kicked  and  bit  the  plaintiff's  mare  through  the  fence,  it  was  held  a  trespass 
irrespective  of  any  negligence,  because  some  portion  of  the  horse's  body  must 
have  been  over  the  boundary.  UUis  v.  Lqftus  Iron  Co,,  L.  B.,  10  C  P.  10. 
Lord  Coleridge,  in  the  course  of  his  opinion  in  that  case,  said:  "It  is  dear 
that  in  determining  the  question  of  trespass  or  no  trespass,  the  court  can  not 
measure  the  amount  of  the  alleged  trespass;  if  the  defendant  place  a  part  of 
his  foot  on  the  plaintiff's  land  unlawfully,  it  is  in  law  as  much  a  trespass  as 
If  he  had  walked  half  a  mile  on  it.  It  haa,  moreover,  been  held  again  and 
again  that  there  is  a  duty  on  a  man  to  keep  his  cattle  in,  and  if  they  get  on 
another's  land,  it  is  a  trespass;  and  that  is  irrespective  of  any  question  of 
negligence,  great  or  smalL  In  this  case  it  is  found  that  there  was  an  izoo 
fence  on  the  plaintiff's  land,  and  that  the  horse  of  the  defendants  did  damage 
to  that  of  the  plaintiff  through  the  fence.  It  seems  to  me  suffidently  dear 
that  some  portion  of  the  defendanta'  horse's  body  must  have  been  over  the 
boundary.  That  may  be  a  very  small  trespass,  but  it  is  a  trespass  in  law. 
The  only  remaining  question  is,  whether  the  damages  were  too  remote?  I 
can  not  see  that  they  were;  they  were  the  natural  and  direct  oooaequencea  of 
the  trespass  committed."  So  in  Wisconsin,  a  horse  outside  one's  indosure 
Pghtjng  a  horse  inside^  may  be  distrained  as  "doing  damage  within  hia 
indosure:"  PeUU  v.  May,  34  Wis.  666. 

In  Pennsylvania,  however,  although  an  entry  on  mifadoaed  woodland  or 
waste  land  is  a  technical  trcapasa,  no  action  will  lie,  aa  we  have  already  seen, 
because  the  damage  ia  inappreciable:  Knia^  v.iiieri,  47  Ain.Deo.478;  Oregg 
V.  Chrsggt  55  Piu  81  227.  The  fact  that  the  owner  of  cattle  supposes  he  has 
aathonty  to  pastava  hia  cattle  on  another's  land  makes  it  none  the  leas  a  trss- 
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pan  if  he  has  no  authority,  as  where  he  tarns  his  cattle  into  an  inclosim  hy 
penniarion  of  an  owner  of  a  part  of  it,  whorapresents  himself  to  he  the  owner 
of  the  whole,  and  the  cattle  wander  on  a  part  hiJongmg  to  anofther  owMr« 
there  heing  no  division  fenoe:  Domeb  ▼.  Ahctt,  81  la  440.  As  stated  in 
the  piindpal  oaae»  there  are  some  inTolantary,  casual  entries  hj  one's  osttia 
on  another'a  land  which  are  excnsed,  as  where  cattle  driven  along  a  highway 
stray  on  nninolosed  land  and  tread  down  and  eat  the  grassi  See  the  cases  on 
this  pomt  cited  Mipni,  sahdivislon  8.  A  similar  instance  Is  wherein  ]»iowing 
one's  own  land  his  horses,  against  his  will,  in  tuning  tread  upon  and  cany 
the  plow  over  on  the  adjoining  land:  MUhr  t.  Hawerf,  Latch.  18,  citing  a 
case  from  the  Year  Books,  22  Ed.  IV.  8. 

Whether  the  unauthorised  entry  of  a  dog  upon  the  premises  of  one  not  Us 
owner  constitutes  a  trespass  for  which  his  owner  wiU  be  liable.  Is  doubted, 
though  the  point  is  not  decided,  by  Wiiles,  J.,  in  Read  t.  HdwatdB^  17  Com. 
Bw  (K.  S.)  245,  because  of  the  impossibility  of  restraint,  and  because  such 
animals  can  do  but  little  damage.  And  it  is  held  in  Wooff  v.  CAotter,  81  Conn. 
128,  in  an  elaborate  opinion  by  BuUer,  J.,  that  where  a  dog  enters  alone  upon 
hmd  and  does  mischief,  his  owner  is  not  liable  in  trespass  quare  eknuumJrtgUt 
but  that  if  the  dog  accompanies  his  owner  while  the  Uttter  is  trespassing,  and 
does  mitoMef  against  the  will  of  such  owner,  trespass  will  lie  for  the  injury. 
Where  a  dog  enters  upon  one's  land,  and  chases,  worries,  or  kills  his  sheep 
or  other  domestic  animals,  the  owner's  liability  is  held  to  depend  on  his  pre- 
tioos  notice  of  the  vicious  propensity;  if  he  has  such  notice  he  is  liable: 
JeMn$  V.  Twnter,  1  Ld.  Raym.  109;  Card  v.  Case,  6  Com.  B.  622;  Bead  T. 
Edwards,  17  Id.  (N.  S.)  245;  2  Wat  on  Tresp.,  sec.  865.  But  in  a  late  case 
in  Wisconsin,  it  was  decided  that  the  owner  of  a  dog  which  entered  upon  an* 
other's  land  and  killed  his  cow,  was  liable  for  the  value  of  the  cow,  though 
he  had  no  notice  of  the  dog's  mischievous  disposition:  Chunoi  v.  Lanon,  48 
Wis.  536;  8.  0.,  28  Am.  Rep.  667.  Mr.  Chief  Justice  Ryan,  however,  dis- 
sented, maintaining,  that  the  adjudged  cases  had  overruled  the  doctrine  of 
Doctor  Watts  as  to  the  natural  propensity  of  dogs  to  *'bark  and  bite,"  and 
that  upon  the  authority  of  those  cases  the  owner  was  not  deemed  to  have  no* 
tice  of  any  such  disposition  without  some  previous  manifestation  of  it  to  his 
knowledge.  His  honor  says:  *'A11  the  cases  treat  the  d<^,  sgainst  the  au- 
thority of  Doctor  Watts,  as  nummeke  notens,  until  he  becomes  vidoas  to  his 
owner's  Icnowledge.  As  an  Euglish  judge  is  reported  to  have  lately  said,  the 
Uw  allows  a  dog  his  first  bite:  17  Alb.  L.  J.  196."  By  the  New  Yorii  revised 
statutes,  the  owner  of  a  sheep-killing  dog  is  made  liable  for  the  value  of  sheep 
killed  by  him  without  regard  to  any  notice  of  his  vicious  propensity:  FUh  v. 
8hU,  21  Barb.  888;  Omnatp  v.  NiekoU,  49  Id.  145;  CarroU  v.  WeUer,  4  Thomp. 
ft  G.  131.  Undoubtedly  an  owner  of  domestio  animals  may  kill  a  dog  in  the 
act  of  attacking  them  where  it  i»  necessary  for  the  protection  of  his  property, 
as  will  hereafter  be  shown.  And  it  is  laid  down  in  the  old  books  ^t  a  dog 
chasing  conies  in  a  warren  maybe  distrained  datnage/eaaani:  Yin.  Abr.,  Dis- 
tress, A;  Baa  Abr.,  IKstress,  F;  RolL  Abr.  664.  An  owner  of  hogs  is  lia- 
ble for  their  trespasses,  without  notioe  of  their  propensity  to  rove  and  do 
mischief:  6'resftam  v.  Tojflor,  51  Ala.  ^95.  The  capacity  of  such  animals  for 
mischief  is  well  known.  As  already  stated,  a  domesticated  buffido  is  not  such 
an  animal  as  comes  within  the  laws  regulating  the  sufficiency  of  indosures: 
(kmtfo»  y.  Oremkawt  24  Mo.  199.  But  the  owner  of  a  tame  buffldo  is  un- 
doubtedly liable  for  his  trespasses:  Ukry  t.  J<me$,  81  IlL  408. 

The  gist  of  trespass  is  the  unUiwful  entry,  and  the  direct  object  of  an  ac- 
tion therefor  Is  the  recovery  of  damages  for  the  injury  to  the  closs,  but  where 
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inddsntel  injnrifls  to  the  plaintiff's  oattile,  or  the  like^  art  eomxMM  by 
trMpaviiig  airimala,  these  may  be  alleged  by  way  of  aggraTatkm»  aad  dam- 
ages raoovered  therefor;  as  where  a  trespassiiig  animal  gores,  or  kieks,  or 
bites  the  plaintiff's  horse  or  oow:  Angtu  t.  Badin^  8  Am.  Dec  626;  J>oi]^  t. 
Ferrisy  42  Id.  216;  Saaekm  v.  Boom,  81  Yt.  MO;  Lifons  t.  Merrick,  106  Mass. 
71;  IhmeUe  ▼.  Koeker,  11  Barb.  887;  Lee  v.  BOei/,  18  Com.  B.  (N.  S.)  722; 
EUia  T.  Lqfliu  Iren  Cb.»  L.  R.,  10  0.  P.  10.  Kor  need  it  be  alleged  or  proved 
that  the  owner  of  snoh  animal  had  any  previoos  notice  of  its  Tioions  disposi- 
tion, or  that  it  had  previously  shown  snoh  disposition:  Angua  v.  JSocfta,  8 
Am.  Deo.  626;  Dundee  v.  Kocker,  11  Barb.  887;  Lee  v.  ROey,  18  Com.  B. 
(N.  S.)  722.  Although  an  owner  of  animals  manawetm  wOvra  is  not  liab]>! 
for  snch  injuries  committed  by  them  when  not  trespassing,  unless  they  have 
been  previously  vicious  to  his  knowledge:  Angvie  v.  Sadtn,  eupra;  Van 
Lewmn  v.  Lfhe,  1  N.  Y.  516.  But  when  they  are  trespassing  it  is  at  the 
peril  of  their  owner,  and  he  must  answer  for  all  the  consequent  injuries.  The 
case  of  dogs  attacking  sheep  or  cattle  on  another's  land,  already  mentit/ned, 
stands  upon  a  difiiBrent  footing,  for  there  the  original  entry  was  not  a  tres- 
pass. Iteit  if  a  dog  accompanies  his  trespassing  owner  and  does  such  an 
injury,  he  must  answer  for  it  without  regard  to  previous  notice  of  the  dog's 
vioions  disposition,  because  it  is  a  proximate  result  of  hia  own  trespass:  Beclh 
with  V.  SherdiiBe^  4  Burr.  2092.  In  case  of  vioions  mjuries  to  the  plaintiiTs 
cattle  by  a  trespassing  animal,  if  sctsnter  of  the  mischievous  propensity  is  not 
alle^,  the  fauot  of  the  trespsss  must  be  averred  as  the  ground  of  action,  or 
there  can  be  no  recovery,  even  though  it  appears  in  proof  that  the  animal 
was  trespsssing:   Vem  Leumen  v.  Lyke,  1  K.  Y.  616;  8.  C,  paeU 

The  communication  of  disease  by  the  defendant's  trespassing  animals  to  the 
animals  of  the  plaintiff  may  also  be  averred  and  proved  in  sggravation  of  the 
trespass,  though  the  defendant  had  no  notice  of  the  disease:  Anderaon  v. 
Bmdttenj  1  Stra.  192;  Bartmm  v.  Vandueen,  16  Conn.  200.  But  in  an  action 
for  negligence  for  infecting  the  plaintiff's  sheep  by  contact  with  the  defend- 
ant's diseased  sheep,  where  it  does  not  appear  how  the  sheep  came  on  the 
pUintiff's  land,  aeiemter  is  necessary:  Cooke  v.  Waring,  82  L.  J.  Ex.  262. 
Damagee  are  recoverable  also  in  an  action  for  the  trespsss  of  the  defendant's 
*'  eorub"  bull  lor  getting  the  plaintiff's  thoroughbred  cow  with  calf:  Cnnqford 
V.  WilUams,  48  Iowa,  247.  So  in  case  of  a  trespassing  stallion  getting  a 
mare  with  foal:  Hagan  v.  Caeey,  30  Wis.  668.  And  damages  for  snch  injniy 
may  be  recovered  in  a  subsequent  action,  notwithstanding  a  prior  recovery 
lor  the  trespsss,  if  the  facts  as  to  the  mare's  condition  were  not  known  at  the 
time:  Id.  So  damages  are  recoverable  for  an  injury  by  a  trespassing  calf  to 
the  plaintiff's  trees,  though  the  injury  is  not  such  as  cattle  are,  by  nature, 
wont  to  conunit:  Keenam  v.  Caeamamghy  44  Yt.  268.  The  defendant  is  not 
liable  for  injuries  committed  by  other  cattie  not  under  his  control,  entering 
through  the  breach  made  by  his  cattie:  Durham  v.  Oooduin,  64  HL  460. 

6.  Who  Liabk  for  Tre^pauee  ^f  Catt2e.~The  test  of  liability  for  the 
trespassss  of  cattie  is  care  and  control,  and  the  general  rule  is  that  he 
who  has  the  care  and  control  of  them  is  liable:  Siwiih  v.  Jaquee,  6  Conn.  630; 
JReeseU  v.  Cottom,  31  Pft.  St.  626;  Noffee  v.  Colby,  30  N.  H.  143.  The  owner 
of  animals  havii^  care  and  control  of  them  is  liable  even  though  the  cattle 
are  driven  from  his  close  and  towards  the  plaintiff's  close  by  a  stranger  with- 
out his  authority,  where  after  they  are  left  to  themselves  in  the  vicinity  of 
the  plaintiff's  dose  they  wander  there  and  commit  a  trespass:  Noges  v.  Colbg, 
80  N.  H.  148b  Otherwise  where  a  stranger  drives  them  on  the  plaintiff's 
land:  Id.;  Hatriford  v.  Bradg,  114  Mass.  466;  S.  C,  19  Am.  Bep.  877.  In 
Av.  Dao.  Toi*.  ZLIX— IT 
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of  iretpMi  by  agisted  cattle,  the  agieter  is  no  donbt  liable:  2  Wat.  oa 
IVeep.,  ee.  869;  Sheridan  ▼.  Bean,  41  Am.  Deo.  607;  Bamum  ▼.  Foadmea, 
16  Ck»n.  200;  Weymouth  ▼.  OUe,  72  Me.  446;  JBoMett  t.  Coltoah  81  Pa.  81 
526;  Dmpiry  v.  Huggim,  Glayt.  33;  1  Eep.  K.  P.  387.  In  Maaiaohiieetli 
and  Maine  it  is  held  that  eitiier  the  owner  or  the  agieter  is  liable,  at  the 
election  of  the  plaintiff:  Sheridan  t.  Bean,  41  Am.  Bee  607;  WejfmoMih  v. 
CfiU^  72  Me.  446L  Bnt  this  is  not  in  aooordanoe  with  established  principles 
and  is  denied  in  other  states:  RoteeU  t.  OoUam^  81  Pa.  St.  625;  Ward  v. 
BrowUf  64  SI.  807.  If  the  owner  is  liable  it  is  not  in  trespass,  bnt  in  case 
for  selecting  a  worthless  or  irresponsible  agister:  Ward  t.  Brown^  eupra.  So 
In  W(de$  V.  Fbrdt  8  Halst  267,  it  is  held  that  the  owner  of  cattle  which  com- 
mit trespass  while  in  the  possession  of  a  third  perecn,  if  liable  at  all,  is  liable 
In  case.  Where  cattle  are  let  with  a  farm,  the  tenant  and  not  the  lessor  is 
liable  for  their  trespasses:  Van  Sl^  ▼.  SneU,  6  Lans.  299.  A  tenant  or 
occupier  of  land  which  the  owner  is  bound  to  fenoe  is  liable  for  trespasses  of 
his  cattle  through  defects  in  the  fence:  Ste^fcrd  v.  Ingereoi^  8  Hill,  88; 
TewkAury  v.  BtidUtn,  7  N.  H.  518;  Cheetham  v.  Hampmm,  4  T.  &.  818. 
And  on  the  other  hand  a  tenant  can  not  recoTer  for  trespass  of  cattle  through 
that  part  of  a  division  fence  which  his  lesaor  is  bound  to  maintain;  Baynes  t. 
Chat/tain^  68  Ind.  376.  An  owner  or  occupier  of  land  is  not  liable  for  tres- 
passes of  a  stranger's  cattle  passiag  over  his  land  without  lus  permianon 
to  his  neighbor's  cloee,  though  he  is  bound  to  maintain  the  fenoe:  lAWe  ▼. 
MeOuWe,  43  Iowa,  447;  Lawrenee  ▼.  Combi^  87  N.  H.  881. 

Owners  of  different  animals  committing  a  trespass  at  the  same  time  are  not 
Jointly  liable  unless  made  ao  by  statute,  but  each  \a  liable  only  for  the  injury 
done  by  his  own  animals,  except  where  they  constitute  a  common  herd:  2 
Wat.  on  Tresp.,  sec  871;  1  Suth.  Dam.  216;  Adanu  v.  Hall,  19  Am.  Deo. 
690,  and  note;  Rtuadl  v.  TVmiiiiMon,  2  Conn.  206;  Wutgaie  v.  Corr,  43  DL  460; 
OogmotU  y.  Murphy,  46  Iowa,  44;  BuddingUm  v.  Shearer,  20  Pick.  477;  Van 
Steenbufyh  t.  TobUu,  17  Wend.  662;  Partemheimer  t.  Vaa  Order,  20  Barb. 
479;  CarroU  v.  WeUer,  4  Thomp.  &  C.  131;  S.  C,  1  Hun,  605;  Row  v.  Btnf, 
48  Vt.  578.  But  where  there  is  joint  ownership  the  plaintiff  may  sue  one  or 
aU:  Brady  ▼.  BaU,  14  Ind.  817.  Under  the  Pennsylvania  statute  several 
owners  of  dogs  engaged  in  a  joint  trespass  may  be  jointly  sued:  Kerr  v.  0'C!oa- 
aor,  63  Pa.  St  341.  So  in  Vermont:  Boioe  v.  Bird,  48  Vt.  578.  But  the 
statute  is  not  imperative,  and  he  may  sue  one  only:  Id.  In  determining  the 
proportion  of  damages  recoverable  against  each  of  several  owners  of  animals 
doing  a  trespass  at  the  same  time,  regard  is  to  be  had  to  the  number  of  ani- 
mals belonging  to  each,  and  their  sise,  strength,  and  capacity  for  mischief  : 
Buddmgttm  v.  Shearer,  20  Pick.  477;  Poiwrs  v.  Kindt,  13  Eans.  74.  In 
the  absence  of  proof  authorising  a  contraty  conclusion,  each  animal  will 
be  presumed  to  have  done  the  same  amount  of  injury:  PartenheSmer  v.  Van 
Order,  20  Barb.  479;  Buddinffion  v.  Shearer,  20  Pick.  477.  But  if  more  than 
his  due  proportion  is  recovered  of  one  owner,  it  is  no  defense  against  a  recov- 
ery from  another  for  the  mischief  which  his  animals  have  actually  done: 
WedgaU  v.  Ceurr,  43  HI.  450. 

Li^bujtt  fob  Injubus  to  Tbbspassino  Akimal8.~1.  Bemoval  qf  Tree- 
patwng  Animals, — ^Aside  from  the  common-law  and  statutory  right  of  dis- 
training ^"i"i»l«  damage  feaeanl  (which  we  do  not  propose  to  discuss  in  this 
place),  the  owner  of  land  trespassed  upon  has  an  undoubted  right  to  turn  tres- 
passing •«i"»*l«  out  of  his  indoeure,  doing  them  no  unnecessary  injury: 
Johnean  v.  Pattereon,  85  Am.  Dea  96;  Wood  v.  La  Btie,  9  Mich.  15&  But  ht 
must  use  no  unnecessaiy  violence,  or  he  will  be  liable:  Richardson  v.  Carr, 
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25  Am.  Deo.  66;  Johnson  v.  PaUenan,  Z5  Id,  96;  ToUenv.  Cole,  33  Ma  140* 
He  may  tarn  the  animalB  into  the  highway  or  upon  nnindoeed  land  withoai 
being  liable  for  their  ultimately  straying  away  and  being  lost:  Cory  v.  LUUe^ 

26  Am.  Deo.  468;  Humphny  v.  Vm^iaaa,  33  Id.  177;  S.  C,  34  Id.  668;  Story 
V.  Robinson,  32  CaL  206.  So  held  in  Humphrey  v.  DougUus^  mipm,  though 
the  animals  entered  from  an  adjacent  inclosore  through  a  partition  fence  which 
both  were  bound  to  repair.  But  where  a  horse  entered  the  defendant's 
premises  through  his  default  in  removing  a  partition  fence  which  the  plaintiff 
was  bound  to  maintain,  and  the  defendant  turned  him  into  the  highway  where- 
by he  was  lost,  the  defendant  was  held  liable  in  trespass:  Rcibiy  v.  Reed^  38 
N.  H.  461.  And  where  sheep  were  turned  into  a  highway  and  lost,  which  had 
entered  fnnn  an  adjacent  dose  through  a  defect  in  a  fence  which  the  defendant 
was  bound  to  repair,  he  was  held  liable  in  trespass,  and  it  was  said  that  his 
duty  was  to  turn  them  back  into  the  plaintiff's  dose:  CamOhsn  v.  H6UJU,  8 
Ad.  &  £1 113;  S.  C,  3  Nov.  &  P.  246;  2  Jur.  871.  Where  the  owner  of  an 
indosure  turns  out  trespassing  sheep,  and  drives  them  away  sereral  miles  so 
that  they  are  lost,  he  is  a  trespasser  ab  wUio:  OUaon  ▼.  fUk,  8  N.  H.  404. 
Where  an  owner  of  land  whose  fence  was  not  sufiScient,  under  the  statute, 
seised  a  trespassing  mule  and  tied  it  so  that  it  was  strangled  while  trying  to 
escape,  he  was  hdd  liable  for  its  loss:  Dickaon  v.  Parker,  34  Am.  Dec  78.  But 
where  a  trespassing  animal  was  lawfully  impounded  and  was  injured  by  other 
animals  in  the  pound,  the  distrainer  was  hdd  not  to  be  liable:  Brighiman  t. 
QrimieU,  9  Pick.  14. 

2.  Chasing  Animals  with  Dogs. — ^It  is  well  settled  that  an  owner  of  land 
trespassed  upon  by  cattle,  horses,  or  hogs,  may  drive  them  out  with  dogs  ii 
he  uses  due  caution  as  to  the  size  and  character  of  the  do^s,  and  exercisea 
proper  prudence  in  setting  them  on  and  calling  them  off:  MiUen  v.  Fcmdrye^ 
Poph.  161;  Clark  v.  Adams,  46  Am.  Dec.  .161;  Dofois  v.  Campbell,  23  Vt. 
236;  Wood  v.  La  Rue,  9  Mich.  168.  So  even  though  the  animal  is  severely 
bitten:  Davis  v.  Campbell,  supra.  As  is  said  in  some  of  the  old  cases,  an 
owner  of  land  may  drive  off  trespassing  animals  with  "a  little  dog:'*  Mitten 
V.  Hawery,  Latch.  13;  Tyrringham*s  Case,  4  Co.  38;  King  v.  Rose^  1  Freem. 
347.  But  he  may  not  "set  mastiffB  upon  pigs  to  kill  them:**  King  v.  Rose, 
supra.  And  generally,  if  he  sets  a  fierce  dog  on  trespassing  animals,  or  is 
guilty  of  a  want  of  proper  care  in  urging  his  dogs  on,  or  the  like,  and  the 
animals  are  severely  bitten,  or  are  driven  upon  the  fence  so  that  they  injure 
or  kill  themselves,  he  is  liable  in  trespass:  Richardson  v.  Carr,  26  Am.  Dec. 
66$  Waterman  v.  HaU,  42  Id.  484;  James  v.  Caldwell,  7  Yerg.  38;  Amiek  v. 
CHara,  6  Bladcf.  268;  Painter  v.  Baker,  16  HI.  103;  Jones  v.  Hood,  4  Bush, 
80.  But  where  an  animal  is  driven  out  with  dogs*  and  runs  on  a  stake  and 
is  killed  after  leaving  the  inclosure,  it  is  not  necessarily  wrongful:  Totten 
V.  Cole,  33  Mo.  140.  If  the  animals  can  be  removed  by  more  gentle  means, 
it  is,  no  doubt,  improper  to  chase  them  with  dogs:  Jones  v.  ffood,  supra. 

8.  Killing  or  Maiming  Trespeusing  Animals  is  generally  unjustifiable,  and 
renders  the  perpetrator  himself  liable  as  a  trespasser,  as  where  trespassing 
fowls  are  poisoned  or  otherwise  destroyed,  even  though  the  owner  be  previ- 
ously notified:  Johnson  v.  PaUerson,  36  Am.  Dec.  96;  Matthews  v.  Fiestel,  2 
K  D.  Smith,  90;  Clark  v.  Kdiher,  107  Mass.  106;  or  where  one  shoots  tres- 
passing cattle,  hoites,  or  hogs:  Mardree  v.  Sutton,  2  Jones'  L.  146;  Hobsom 
V.  Perry,  I  Hill  (S.  C),  277;  i^bref  v.  Taggart,  4  Tex.  492;  Champion  v.  Fra- 
cent,  20  Id.  811;  especially  where  the  defendant  shows  no  dear  right  to  the 
land:  McCoy  v.  PlnOips,  4  Bich.  (S.  C.)  463;  or  where  the  land  is  not  fenced 
as  required  by  law:  Oamirea  v.  AddershoU,  28  Ga.  239;  McKay  v.  Woodle,  • 
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Ired.  L.  852.  U  the  killing  is  wanton,  malioioaB,  and  deliberate,  exemplary 
damages  may  be  reoovered  therefor:  Champion  v.  Fineenl,  20  Tez.  811. 
Where  a  defendant  castrated  a  mnle  which  was  troablesome  to  him,  so  that 
it  became  blind,  it  not  appearing  that  its  yidons  propensities  were  known  to 
its  owner,  he  was  held  liable  therefor:  NorrU  v.  BimtOj  21  Tex.  427. 

There  are  cases,  however,  in  which  the  killing  of  a  trespassing  animal  will 
be  deemed  justifiable.  Thus,  one  may  lawfully  kill  a  dog  trespassing  upon 
his  land  and  chasing  or  destroying  his  deer,  fowls,  sheep,  or  other  animals,  or 
doing  other  mischief,  where  such  killing  is  done  at  the  time,  and  is  necessary 
for  the  preservation  of  the  property  of  the  owner  of  the  premises:  Baarmg' 
ton  V.  Turner,  8  Lev.  28;  Protheroe  v.  Mattheum,  4  Car.  ft  P.  681;  King  v. 
Kline,  6  Pa.  St  318;  Leonard  v.  WUHm,  9  Johns.  283;  Woo{f  v.  ChaUoer,  81 
Conn.  129;  HincMey  v.  Bmenon,  15  Am.  Deo.  883.  So  whether  the  owner  of 
the  dog  has  notice  of  his  vicions  propensity  or  not:  Woo{f  v.  Okaiher,  ntpm. 
Much  more  where  soch  propensity  is  known:  King  v.  Kline,  euprcL  And  it 
is  said  that  one  may  kiU  a  dog  which  is  in  the  habit  of  haonting  his  premises 
and  barking  and  howling  to  his  annoyance,  if  he  can  not  otherwise  stop  the 
nuisance:  BriU  v.  Flagler,  23  Wend.  854;  Wooif  v.  ChaUtr,  81  Conn.  129. 
The  rule  authorizing  one  to  kill  trespassing  animals,  doing  mischief  upon  his 
premises,  when  necessary  to  preserve  his  property,  applies  also  to  other  ani* 
mak  than  dogs.  Thus  he  may  kill  a  sow,  which  has  a  reputation  for  devour* 
ing  young  poultry,  where  he  catches  her  in  the  act  of  destroying  his  duckst 
Morse  v.  Nixon,  8  Jones'  L.  35.  So  he  may  kUl  an  ass,  known  to  be  danger- 
ous, which  he  finds  throwing  down  his  cow  and  stamping  upon  hen  WUHanu 
v.  Diocon,  65  K.  0.  416;  or  a  domesticated  buffido,  which  has  broken  into  his 
inclosure  and  is  destroying  his  property:  Cantfox  v.  Crenahaw,  24  Mo.  199;  or 
a  mink  which  is  chasing  his  geeee:  Aldrich  v.  Wright,  58  N.  H.  898;  S.  C,  16 
Am.  Rep.  339. 

Bat  to  justify  the  killing  of  a  dog  or  other  animal  which  is  trespassing  and 
doing  mischief,  it  must  be  done  at  the  time:  Janaon  v.  Brown,  1  Camp.  41. 
One  can  not  lawfully  kill  a  dog  which  runs  upon  his  premises  through  fright^ 
and  is  doing  no  damage,  although  he  may  suspect  him  of  previoudy  robbing 
his  hens'  nests:  Breni  v.  Kimball,  60  HI.  211;  8.  C,  14  Am.  Rep.  85.  Kor 
ean  he  kill  a  dog  or  other  animal  for  past  damage  done  by  him:  WeUa  v.  Htad^ 
4  Car.  &  P.  568;  Boei  v.  Mmgues,  64  N.  C.  44;  Ulery  v.  Jtmee,  81  la  408| 
so  though  the  animal  is  again  on  his  premises,  if  it  was  chased  there  by  hii 
dogs,  and  there  is  no  reasonable  apprehension  of  a  renewal  of  its  depreda- 
tions: Boat  V.  Minguea,  aupra.  But  where  a  dog  which  has  previously  killed 
or  worried  the  defendant's  sheep,  oomes  again  upon  his  premises  apparently 
for  the  same  purpose,  and  his  conduct  is  such  as  to  excite  reasonable  appre- 
hensions of  further  mischief,  he  may  be  lawfully  killed:  ParroU  v.  Hcurta* 
field,  4  Dev.  &  K  110;  MarahaU  v.  Blaekahire,  44  Iowa,  475. 

In  England,  it  seems,  that  where  an  owner  of  land  sets  dog-spears  there 
for  the  protection  of  his  game,  and  the  dog  of  a  trespasser  is  impaled  thereon, 
the  owner  of  the  dog,  having  previous,  notice  of  the  setting  of  the  spears,  can 
not  recover  therefor:  Jordin  v.  Crump,  8  Mee.  &  W.  782.  So  notwithstand- 
ing the  statute  of  7  and  8  Geo.  IV.,  c.  18,  sec.  1,  prohibiting  the  *' setting  of 
spring-guns  and  man-traps,"  that  statute  not  being  regarded  as  applicable  to 
the  case.  See  also  the  earlier  case  of  Deane  v.  Claifton,  8  ICaunt.  489,  where 
the  court  were  equally  divided  upon  a  similar  question.  Bat  if  an  owner  of 
land  sets  a  trap  there  baited  with  strong-soented  meat  so  near  the  olose  of 
another  that  the  latter^s  dog  is  attracted  there  and  oaoghilB  the  imp,  an  aotioB 
will  Uai  Towuend  v.  WalKen.  9  East,  277. 
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4.  NegUgaU  Ii^wHu  to  ISwpastkhg  ^nlmab.— When  an  animal  nwnii^^  at 
lavge  falla  into  an  nnoovwed  pit  or  well  upon  the  nninciloafid  land  of  another 
■ad  is  injiupod  or  killed,  the  owner  oan  not  in  pneral  reoover  tberafor  afainet 
the  owner  of  the  land:  KniglU  y.  Aberi,  47  Am.  Dee.  478,  and  note;  Oribbk 
▼.  Sunmdty, 38  Iowa,  800;  MeGiUv.  Compton, 66  HI.  327;  Htigheav.  Htumi- 
hal  etc  R.  R.  [Co,,  66  Mo.  325;  Blyth  t.  TopAofn,  Cro.  Jac  158.  So  where 
one  leaves  maple  symp  exposed  in  his  nmncloeed  woodland  and  anothei's 
oow  strays  there  and  drmks  of  it  4Dd  dies:  BuAy.  Brakiard,  I  Ccfw,  78.  So 
when  one  leaves  fish-brine  exposed  on  nnindosed  land  and  oattle  are  killed 
ly  drinking  of  it,  unless  the  declaration  shows  that  cattle  were  aocnstomed  to 
resort  there:  Hess  t.  LupUm,  7  Ohio,  216.  So  where  one  cuts  and  horns  i^ 
tree  on  his  woodland  in  clearing  it,  so  that  it  afterwards  falls  on  a  dtraying  horaei 
Durham  v,  Musmknant  2  Blackf.  06.  So  whether  the  common-law  rale  as  to 
keeping  cattle  from  straying  is  in  force  or  not,  for  in  any  case  the  owner  of 
anindoaed  land  is  not  bound  to  make  it  a  safe  pastore  for  the  cattle  of  others: 
HugheB  V.  Hcmnibal  etc  R,  R,  Co,,  wprcL  Even  where  there  is  a  motoal 
sgreemont  between  the  plaintiff  and  defendant  that  the  cattle  of  each  may 
graze  upon  the  other's  land,  nothing  being  said  as  to  protecting  them  while  so 
grazing,  the  same  rule  obtains:  MeOiU  v.  Comptonf  66  IIL  827.  But  where 
a  pit  was  left  uncovered  in  an  unindoeed  lot  in  the  suburbs  of  a  city  where 
cattle  as  well  as  human  beings  were  constantly  straying  and  sporting,  the 
owner  was  held  liable  to  one  whose  horse  fell  into  it:  Young  v.  Harvey^  16 
Ind.  314.  But  where  the  owner  of  an  animal  knew  of  an  excavation  in  an 
unopened  and  untraveled  dty  street^  and  his  horse  running  at  large  fell  into 
it»  it  was  hdd  that  he  could  not  recover:  OriMs  v.  Suna  City,  38  Iowa,  390. 

The  fact  that  the  injury  happens  by  an  animal  falling  into  an  unguarded 
wdl  on  a  railroad  right  of  way,  and  that  the  company  is  required  by  law  to 
fence  its  road,  does  not  make  it  liable,  for  the  statute  was  not  intcmded  to 
i^ly  to  such  a  case:  Hughes  v.  Hanmbal  etc.  R.  R.  Co,,  66  Mo.  325;  flUnoia 
efc  R,  R,  Co.  v,  Carraher,  47  Bl*  338.  So  in  the  case  of  a  private  land-owner 
whose  land  is  not  indosed  by  a  lawful  fence,  if  another's  cow  enters  there 
and  gorges  herself  with  com  and  dies,  the  owner  of  the  land  ii  not  liable,  for 
though  the  insuffidency  of  his  fence  prevents  his  recovery  for  trespasses  of 
oattle  on  his  land,  it  does  not  make  the  entry  of  the  cattle  rightful;  fferold 
V.  Meyen,  20  Iowa,  378.  And  where  a  cow  entered  into  the  yard  of  a  rail- 
way company  through  a  gate  which  was  left  open,  and  was  killed  by  falling 
into  a  pit,  there  being  no  evidence  of  negligenoe,  the  company  was  hdd  not 
to  be  liable:  Leseman  v.  South  Carolhia  R,  R.  Co,,  4  Rich.  418.  Where  the 
parties  were  adjoining  owners,  and  the  plaintiff's  horse  entered  on  the  defend- 
ant's land  and  through  a  defective  fence  which  the  latter  wae  Bound  to  repair 
and  was  killed  by  the  faUing  of  a  hay-etack,  the  defendant  was  held  liable  in 
case;  PoweU  v.  Scdisbury,  2  Tou.  &  J.  391.  In  a  similar  case  of  entry  by  the 
plaintiff's  cow  through  a  defective  partition  fence  which  the  defendant  was 
bound  to  repair,  where  the  cow  was  bitten  by  a  dog,  it  was  held  that  trespass 
would  not  lie,  though  case  might:  Cate  v.  Cate,  50  N.  H.  144;  8.  C,  9  Abl 
Bep.  179. 

LiAUUTT  voB  Ikjubixb  bt  OB  TO  GamB  TKuraauvo  ok  Bailwat 
Tbacks. — 1 .  Injuriea  to  Caitie  where  No  Ftnee  Required, — A  railroad  company 
has  the  same  right,  at  common  law,  to  the  exclusive  posssaslon  of  its  track  as 
any  other  owner  has  to  his  land,  axid  is  under  no  greater  obligation  to  fenee 
It:  SheanL  A  Bedf.  Keg.,  soa.  464.  In  the  ahsenee,  therelofli^  of  any  stnt- 
ntaov  agiwBSBt  Uad&qg  the  oompany  to  fence  its  road,  it  is  liable  for  injm- 
lies  to  esMe  stityiag  th#re  only  to  the  sane  extent  that  any  other  owner  of 
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land  waald  be  liable.  In  thoM  statoa  in  which  the  oommon-law  role  requir- 
ing the  owner  of  cattle  to  keep  them  from  straying,  at  his  peril,  is  reoogniaed, 
it  is  i^anerally  held,  where  there  is  no  statute  prescribing  a  different  liability, 
that  a  railroad  company  is  not  liable  for  injories  to  cattle  trespassing  npon  its 
tiack,  nnleas  they  are  due  to  wanton  or  willfal  nuaconduct*  or  to  snch  gross 
negligence  as  to  amount  to  wantonness  or  willfulness:  WUliamB  v.  New  Albany 
tie.  R  B.  Co.,  5  Ind.  Ill;  LttfaydU  etc  B.  B.  Co.  ▼.  Shriver,  6  Id.  141;  /a- 
dkmapoUeete.  B.  B.  Co.  v.  CtUdweO,  0  Id.  597;  Indicmapoiia etc.  B.  R  Co.  v. 
MeClure,  26  Id.  870;  PiUeburgh  etc.  B.  B.  Co.  ▼.  Stuart,  71  Id.  604;  Xomm- 
viaeetcB.  B.  Co.  v.  SoOard,  2Meta  (Ky.)  177;  Knighlv.  New Orleant etc. 
B.  B.  Co.,  15  La.  Ann.  105;  PerHne  v.  Eaaiem  etc.  B.  B.  Co.,  20  Me.  807; 
BaUimoTe  etc.  B.  B.  Co.  r.  Lam/bom,  12  Md.  257;  Mofpiard  ▼.  Botitm  fie  B. 
B.  Co.,  115  Mass.  458;  MeDomwU  v.  PiU^ld  etc.  B.  B.  Co,,  Id.  564;  Dear- 
KfH^v.  BoeUm  etc.  B.  B.  Co.,  121  Id.  118;  WOUame  r.  MiMffon  etc.  B.  B  Co., 
2Mioh.259;  Wooltton  y. Northern  B.  B.,  191^. R.2ffJ;  Vandegrifi y. Bediier, 
22  N.  J.  L.  185;  S.  C.»  2  Am.  L.  J.  116;  Price  ▼.  New  Jeree^  eU.  Co,,  81 
N.  J.  L.  229;  S.  C,  32  Id.  19;  Mmger  v.  Tonaiwcmda  etc.  B.  B,  Co.,  4  N.  Y. 
849,  affirming  the  principal  case;  Clark  v.  Syraeuee  etc.  B.  B.  Co.,  11  Barb. 
112;  Talmadge  r,  Beneaelaer  etc  B.  B.  Co.,  18  Id.  493;  Spitmer  v.  New  York 
etc  B.  B.  Co.,  67  N.  Y.  153;  New  York  etc.  B,  B,  Co.  v.  SHrmer,  19  Pa.  St. 
298;  S.  C,  1  Am.  L.  Beg.  97;  NoHh  Penneylvania  B,  B,  Co.  v.  Behnum,  49 
Pa.  St.  101;  Stucke  v.  MUwaulne  etc.  B,  B.  Co.,  9  Wis.  202;  Oalpin  v.  Chicago 
etc  B.  B,  Co.,  19  Id.  604;  BenneU  r.  Chicago  He  B,  B.  Co,,  Id.  145. 

Indeed  in  many  of  these  cases  it  is  broadly  laid  down  that  the  owner  d 
cattle  injured  or  killed  by  a  train  while  straying  on  the  track  can  not  recoYcr 
therefor,  as  though  even  wanton  injury  would  not  warrant  a  recovery :  New  York 
etc  B.  B.  Co,  V.  Skinner,  19  Pa.  St.  298;  S.  C,  1  Am.  L.  Beg.  97;  North  Perm- 
eylvemiaB.  B.  Co.  t.  Behfnan,  49  Pa.  St  101;  Bdltmoreetc  B,  B,  Co,  ▼.  Lam- 
bom,  12  Md.  257;  Perkitw  ▼.  Eastern  etc  B.  B,  Co,,  29  Me.  307;  Wooieon  y. 
Northern R  B,,ld  N.  H.  267.  But  it  is  clear  that  no  more  is  intended  thaa 
to  declare  that  there  can  be  no  recovery  for  an  injury  by  mere  negligence. 
In  Clark  v.  Syraeuee  etc.  B.  B,  Co,,  11  Barb.  112,  it  is  held  that  there  can  bo 
no  recovery  for  an  injury  by  gross  negligence  in  such  a  case.  But  this  goet 
beyond  the  rule  of  the  authorities  holding  to  the  common-law  doctrine  as  laid 
down  in  the  principal  case.  Certainly,  however,  under  the  view  adopted  by 
these  cases  ordinary  negligence  will  not  warrant  a  recovery.  Hence  it  will 
not  be  sufficient  to  show  merely  that  the  accident  might  possibly  have  been 
prevented  lyy  slacking  speed:  Price  v.  New  Jersey  etc  B,  B.  Co.,  31  N.  J.  L. 
229;  S.  C,  32  Id.  19.  The  principle  which  defeats  the  recovery  in  such  cases 
is  that  the  owner  of  the  cattle  permitting  them  to  be  at  large  so  that  ihej 
stray  upon  the  track  is  guilty  of  contributory  n^ligenoe,  and  it  u  therefors 
negligence  against  negligence,  unless  there  is  evidence  of  wantonness  or  will- 
fulness: IndianapoUs  etc  B,  B,  Co,  v.  Harter,  38  Ind.  557;  Jacksonville  etc  R 
B,  Co.  V.  Ruber,  42  Id.  173;  J^gersotmUe  etc  B.  B,  Co,  v.  Underhm,  48  Id. 
888;  CindmfuUi  etc  B,  B.  Co.  v.  Street,  50  Id.  225;  JefferwmOe  etc  H,  R  Co. 
v.  Foster,  63  Id.  342;  WiOiams  v.  Michigan  etc.  B.  B.  Co,,  2  Mich.  265;  Banes 
v.  Salemetc  B.  B,  Co.,  98  Mass.  560;  Claik  v.  Syracuse  etc  R  B.  Co,,  11  Barb. 
112;  Bowman  v.  Troy  etc,  B.  B,  Co,,  37  Id.  516;  ffailoran  v.  New  York  etc  R 
B,  Co.,  2  E.  D.  Smith,  257;  Tower  v.  Providence  etc.  B.  B.  Co.,  2  B.  I.  404; 
BetmeU  v.  Chseago  etc  B,  B.  Co.,  19  Wis.  145.  And  the  presumption  is  thai 
where  an  animal  is  at  large  it  is  with  the  owner's  permission;  Atckbou  etc  B. 
B.  Co.  T.  Hegwir,  21  Kans.  622.  And  even  where  animals  escape  from  a  well- 
fenced  inolosure  without  their  owner's  fault  and  stray  npon  a  railroad  track 
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Ihey  are  treepaaaera  at  oonunon  law,  and  under  the  doctrine  of  the  oaaea  whieh 
we  are  now  diacnaaing,  the  owner  can  not  reooTsr  for  a  negligent  injoxy  to 
them:  PiUdmrgh  etc.  B.  B.  Co.  v.  Siuarl,  71  Ind.  604;  Bpinner  v.  New  Torh 
tie.  B.  B.  Co.,  67  N.  Y.  153;  North  Penns^wmia  B.  B.  ▼.  Behman,  49  Pa.  St 
104^  Of  comae,  where  cattle  when  injured  are  lawfully  creasing  the  track 
the  company  wiU  be  liable  without  proof  of  groaa  negligence :  White  v.  Ooneord 
B,  B,  Oo.f  90  N.  H.  188.  A  town  vote  making  cattle  free  commonera  ia  held. 
In  Waikmu  v.  Mkhiffon  etc.  B.  B.  Co.,  2  Mich.  259,  not  to  authorize  the 
graaingof  each  oattie  on  a  railway  track  aoaa  to  make  their  being  there  lawfuL 

The  prevailing  doctrine^  however,  eapedally  in  thoee  atatea  in  which  the 
common-law  rule  aa  to  the  duty  of  an  owner  of  animala  to  keep  them  up,  la 
not  in  force,  ia  that  a  railroad  company  ia  bound  to  ordinary  care,  akxll,  and 
diUganoe  in  the  management  of  ita  tniina,  to  prevent  injury  to  cattle  on  ita 
vnindoaed  track,  whether  they  are  rightfully  there  or  not,  and  ia  liable  for 
damagea  reaulting  from  ita  want  of  auch  care,  akill,  and  diligence,  and  for 
nothing  more  unleea  it  ia  required  by  law  or  contract  to  fence  ita  track:  1  Bedl 
Bailw.  485, 5th  ed.;  1  Thomp.  tfeg,  497,  498;  Shearm.  &  Bedf.  Keg.,  aea  454; 
LittleBoeketc.  B.  B.  Co.  v.  ^W€y,37  Ark.502;  IAeUY.NewTorketcB.B.Co., 
27  Conn.  393;  Jliaeon  etc.  B.  B.  Co.  v.  Daoie,  13  Ga.  68;  Macon  etc.  B.  B.  Co. 
T. Letter, 20ld.  911;  OeorgiaB.  B.etcCo.Y.Nedif,56ld.&i0i  IlUnoie etc  B. 
B.  Co.  V.  Baher,  47  111.  295;  Toiedo^tc  B.  B.  Co.  v.  Bray,  57  Id.  514;  Bock- 
ford  etc.  B.  B.  Co.  V.  Lewie,  58  Id.  49;  Toledo  etc.  B.  R.  Co.  v.  Ingraham,  Id. 
20;  Toledo  etc.  B.  B.  Co.  v.  Barlow,  71  Id.  640;  Bodtford  etc.  B.  B.  Co.  v. 
Bafferty,  73  Id.  58;  Chicago  etc  B.  B.  Co.  v.  Taylor,  8  HL  App.  108;  Balcom 
V.  Dubuque  etc.  B.  B.  Co.,  21  Iowa,  102;  SearUs  v.  MUwaukie  etc.  B.  B.  Co., 
35  Id.  490;  BaUimore  etc.  B.  B.  Co.  v.  MvUigan,  45  Md.  486;  Loche  v.  Firet 
Dio.  etc.  B.  B.  Co.,  15  Minn.  350;  WUhereU  v.  MUwoMkU  etc.  B.  B.  Co.,  24 
Id.  410;  VvMnirg  etc.  B.  B.  Co.  v.  PaUcn,  31  Miaa.  156;  Misaiemppi  etc.  B. 
B.  Co.  V.  MiOer,  40  Id.  45;  Memphis  etc.  B.  B.  Co.  v.  Blakeney,  43  Id.  218; 
Ba^ford  v.  Mieeienppi  etc  B.  B.  Co.,  Id.  233;  New  Ofieana  etc  B.  B.  Co.  v. 
Field,  46  Id.  573;  Chrman  v.  Pac^  B.  B.  Co.,  26  Mo.  441;  Lam  v.  North 
CatrolinaB.  B.  Co.,7  Jonea*  L.  468;  Kerwhackerr.  Clevelandetc.  B.B.Co.,ZO\uo 
St.  172;  S.  C,  1  Thomp.  Neg.  472;  Cleveland  etc  B.  B.  Co.  v.  Elliott,  4  Ohio 
St.  474;  CmdmuUietc  B.  B.  Co.  v.  Smithy  22  Id.  227;  Trowv.  VermotUetc 
B.  B.  Co.,  24  Vt  487;  Jaekaon  v.  Butland  etc  B.  B.  Co.,  25  Id.  150;  Burd 
V.  Btitland  etc.  B.  B.  Co.,  Id.  123;  Morte  v.  Butland  etc.  B.  B.  Co.,  27  Id.  49; 
Beam  v.  Connecticut  etc.  B.  B.  Co.,  42  Id.  375;  Trout  v.  Virginia  etc  B.  B. 
Co.t  23  Gratt.  619;  Blaine  v.  Cheaapeake  etc  B.  B.  Co.,  9  W.  Va.  252;  Baylor 
V.  Balthnore  etc  B.  B.  Co.,  Id.  270;  Washington  v.  Baltimore  etc  B.  B.  Co., 
17  Id.  190.  So  by  atatute  in  Kentucky:  Kentucky  etc  B.  B.  Co.  v.  Lebue, 
14  Buah,  518. 

Theae  caaea  do  not  all,  indeed,  lay  down  the  rule  aa  we  have  atated  it»  but 
they  are  in  aubatantial  accord  in  holding  the  meaaure  of  liability  to  be  ordi- 
naiy  care  and  diligence,  where  the  company  ia  not  bound  to  fence.  Some  of 
the  atatea  above  mentioned,  it  will  be  perceived,  are  among  thoae  in  which 
the  common-law  rule  heretofore  mentioned  haa  been  recognised  aa  being  in 
force.  Thua,  in  Maryland,  the  rule  of  the  principal  oaae  waa  originally 
adopted:  BaUimwre  etc  R.  Co.  v.  Laimbom,  12  Md.  257;  but  the  rule  ia  now 
that  a  railway  company  ia  liable  for  an  injury  to  cattle  through  a  want  of 
ordinary  care:  Baltimore  etc  B,  Co.  v.  MtUHgan,  45  Id.  487.  On  the  other 
hand,  in  aome  of  the  atatea  above  referred  to^  aa  in  Illinoia,  although  the 
eominon-law  rule  ia  not  in  force,  it  waa  held  in  the  earlier  caaea  that  a  rail* 
way  company  waa  not  liable  for  injuriea  to  cattle  on  ita  track,  unlaaa  willfully 
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or  wantonly  done,  or  nnleoi  there  was  groM  negUgenoe  amoimting  to  wUlfnl- 
mm:  Ohicoffo  He.  R.  R.  Co,  ▼.  PtOehks  16  SL  108;  QfttU  Western  «fe.  B,  IL 
Co.  V.  ThompMm,  17  Id.  181;  Central  etc.  R.  R,  Co.  r,  Roehinfelk^t  Id.  641; 
nUnoie  eU.  R.  R.  Co.  v.  Reedp,  Id.  680;  ffeadm  t.  RubC,  39  Id.  192.  The 
doctrine  of  ordinary  care  and  diligence  originated  in  those  atatee  in  which 
the  oommon-lftw  rule  aa  to  keeping  up  cattle  was  not  reoogniaed  as  operative, 
bat  the  manifest  Jnstioe  of  the  doctrine  has  so  commended  it  to  the  general 
approval  of  the  courts  as  to  lead  to  its  adoption  even  where  the  stringent 
common-lftw  role  prevailed;  and  there  is  an  ohvious  tendency  to  a  nniform 
test  of  liability  in  soch  cases.  Indeed,  we  can  not  perceive  that  it  should 
make  any  substantial  difference  in  regard  to  the  liability  of  a  raUroad  com* 
pany  for  injuries  to  cattle  on  its  track  whether  the  rule  requiring  cattle  to 
be  kept  up  is  in  force  or  not.  Whether  cattle  are  lawfully  at  large  or  not, 
they  oertidnly  have  no  right  to  be  upon  a  railway  track  when  a  train  is  paso^ 
ing.  If  the  fact  that  the  track  is  not  fenced,  or  requirsd  to  be,  gives  them  a 
license  to  come  there,  the  license  in  revoked  when  the  use  of  the  track  is  re- 
quired for  the  passage  of  a  train.  Even  where  cattle  are  being  lawfully 
driven  across  the  track,  the  safety  of  the  lives  and  property  in  oharge  of  a 
passing  train,  and  the  consequent  absolute  necessity  of  its  **runningon  time," 
so  as  not  to  come  in  collision  with  other  trains,  require  that  it  should  have  a 
free  track,  and  give  it  the  right  of  way.  And,  on  the  other  hand,  though 
cattle  upon  a  railway  track  are  regarded  as  trespassers,  the  company  owning 
the  track  are  under  the  same  obligation  as  other  owners  of  land  to  drive 
them  off  with  ordinary  prudence  and  caution,  doing  them  no  unnecessary 
injury,  having  due  regard  to  the  safety  of  the  passing  train. 

Where  cattle  go  upon  a  railway  track  without  the  fault  of  the  owner,  though 
they  may  be  technically  trespassers,  the  company  is  undoubtedly  liable  for 
an  injury  to  them  arising  from  want  of  ordinary  care  upon  the  part  of  its 
servants,  under  the  doctrine  of  the  cases  we  are  now  considering:  South  etc 
R.  R.  Co.  V.  WUliamat  65  Ala.  74;  lOfdl  v.  New  York  etc.  R.  R.  Co.,  27  Conn. 
393;  BcUeom  v.  Dubuque  etc.  R.  R.  Co.,  21  Iowa,  102;  Pearson  v.  MUwaMs 
etc  R.  Co.,  45  Id.  497;  Chicago  etc.  R,  R.  Co.  v.  Taylor,  8  HI.  App.  108;  Trout 
V.  Vhffinia  etc.  R.  R.  Co.,  23  Gratt.  619.  In  those  states  where  the  common- 
law  rule  as  to  keeping  up  cattle  does  not  obtain,  as  well  as  in  some  where  the 
rule  is  said  to  be  in  force,  it  is  not  contributory  negligence  suoh  as  will  pre- 
clude recovery  for  a  negligent  injury  to  animals  by  a  railway  train,  to  permit 
them  to  run  at  large.  The  owner,  by  permitting  his  cattle  to  be  at  large, 
simply  takes  the  risk  of  inevitable  accidents  to  them,  but  not  of  injuries  aris- 
ing from  want  of  ordinary  care:  Littte  Rock  etc.  R.  R.  Co.  v.  Fhdey,  37  Ark. 
062;  Richmond  v.  Saeramento  etc  R.  R.  Co.,  18  GaL  351;  Macon  v.  Califor- 
nia etc.  R.  R.  Co.,  40  Id.  532;  Macon  etc.  R.  R.  Co.  v.  Lester,  30  Qa.  911; 
Macon  etc.  R.  R.  Co.  v.  Baber,  42  Id.  300;  Cfeorgia  R.  R.  etc.  Co.  v.  Neety,  56 
Id.  540;  Rociford  etc.  R.  R.  Co.  v.  Triah,  72  HI  404;  Alyer  v.  Mississippi  etc 
R,  R.  Co.,  10  Iowa,  268;  WhUbeck  r.Dubuque  etc  R. R.  Co.,  21  Id.  103;  Searles 
V.  MUwoiukie  etcRCo.,^  Id.  490;  Kuhn  v.  Chicago  etc  R.  Co.,  42  Id.  420; 
Kentucky  etc  R.  R.  Co.  v.  Indies,  14  Bush,  518;  Xodbe  v.  First  Dio.  etc  R.  R. 
Co.,  15  Minn.  350;  RaUimcTsetc  R.  R.  Co.  y.Muttigan,  45  Md.  486:  Oormas^ 
V.  PaciJSc  R.  R.  Co.,  26  Mo.  441;  HemnSbai  etc.  R.  R.  Co.  v.  Kenney,  41  Id.  271? 
MePheeters  v.  Hanmbai  etc  R.  R.  Co.,  46  Id.  22;  Aiempkis  etc  R.  R.  Oo.  v. 
maksney,  43  Miss.  218;  Raiford  v.  Mississippi  eUs.  R.R.  Co.,  Id.  233;  Ker- 
whacker  v  Clesekmd  etc  R.  R.  Cc,  3  Ohio  St.  172;  8. 0.,  1  Thomp.  N^.  472| 
€knitrai  etc  R.  R.  Ob.  v.  Lawrence,  13  Id.  66;  Blaiine  ▼.  Ohssapeaks  etc  R.  R. 
Ox,  9W.Ta.  988;  Bmyhr  v.  BmUimors etc  R. R.  0^,  U.  976;  Wmshktytonr. 
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BaiMmore  ele.  B.  B.  C».,  17  Id.  190.  ThMe  cases  esiabUsli  the  priooiple  that 
tlie  negHgeDoe  of  the  owner  of  the  oattle  in  permitting  them  to  be  at  large 
doee  not  ezenae  the  negligence  of  the  company's  senrants,  which  is  the  imme 
diate  occasion  ci  the  injnry.  In  order  to  preclude  a  recovery  it  mnst  appear 
that  the  pklntifiTs  negligence  was  the  proximate  caase  ol  the  loss,  and  the 
mere  fact  that  the  cattle  were  allowed  to  be  at  large  is  not  enongh:  Sovih  etc, 
B.  B.  Co.  ▼.  WUKamu,  05  Ala.  74;  labeU  v.  New  York  tie.  B.  B.  Go.,  27  OoniL 
893;  Kenehaeker  v.  CUw^Umd  €U.  B.  B.  Co.,  8  Ohio  St.  172;  8.  C,  1  Thomp. 
Neg.  472;  Cleveland  etc,  B.  B,  Co.  r.  ElUott,  4  Ohio  St  474;  Bodiford  etc  B. 
B.  Co.  ▼.  Irieh,  72  BL  404;  Ewing  v.  Chicago  etc,  R.  B,  Co.,  Id.  75.  And  this 
is  a  qneotion  for  the  jury,  and  depends  upon  the  further  question  whether  or 
not  the  animals  were  allowed  to  be  at  large  under  such  droumstances  as  to 
make  the  injury  the  natural  and  probable  result:  Bwimg  v.  Chicago  etc.  B.B 
Co.,  mnpra;  Smith  ▼.  Chicago  etc  B,  Co.,  34  Iowa,  506;  Kuhn  v.  Chicago  etc 
B,  Co.,  42  Id.  420.  And  the  fact  that  the  animals  are  at  large  in  violation  of 
law  does  not,  it  seems,  vary  the  rule:  Ewing  r.  Chicago  etc  B.  Co.,  eupra; 
Sehwarto  ▼.  Hanmbal  etc  B.  B.  Co.,  58  Ma  207;  Owens  v.  Hannibal  etc.  B, 
R.  Co.,  Id.  886.  'Where  the  injury  is  designedly  caused  by  the  owner  of  the 
tsatUe,  of  course  he  can  not  recover:  Maeon  etc.  B.  B.  Co.  v.  DavU,  13  Oa.  68. 
8o  where  he  is  guilty  of  gross  negligence,  as  ia  permitting  a  blind  horse  to 
vtray  near  a  track  where  trains  are  constantly  pajBsing:  Knight  v.  Toledo  etc 
B.  B.  Co.,  24  Ind.  402. 

The  fiict  that  a  railway  track  is  unfenced,  where  no  law  or  agreement  re- 
«|uireB  a  fence,  is  certainly  not  such  negligence  as  to  render  the  company  lia- 
ble for  injuries  to  trespassing  stock:  Cleveland  etc  B.  B,  Co.  v.  EUioU,  4  Ohio 
lit.  474.  At  most  it  simply  balances  the  negligence  of  the  owner  of  the  oattle  in 
iittffering  them  to  wander  upon  the  track:  Kerwhackery.  Cleveland  etc.  B.  B, 
Co.,  8  Id.  172;  S.  C,  1  Thomp.  N^.  472.  Although  it  is  said  in  Oorman  v. 
Pacific  B.  B.  Co.,  26  Mo.  441,  that  the  fact  that  the  road  is  unfenced  must  be 
taken  into  consideration  in  decermining  the  degree  of  care  required,  which  is 
QO  doubt  correct.  There  is  no  doubt,  also,  that  what  constitittes  ordinaxy 
eare  in  the  particular  case  may  depend  somewhat  upon  the  place  where  the 
iijury  occurs,  as  where  it  happens  in  the  streets  of  a  village  where  animals 
are  permitted  by  ordinance  to  run  at  large:  Fritz  v.  FWst  DivMon  etc  B,  B, 
Co.,  22  Minn.  404;  Chicago  etc  1^.  B.  Co.  v.  EngU^  84  III.  307.  And  where  a 
railway  company,  without  having  obtained  a  legal  right  of  way,  ran  its  road 
through  the  plaintiff's  land  by  his  permission,  it  was  held  that  it  was  bound  to 
prevent  injury  to  his  cattle,  and  would  be  liable  for  an  iigury  thereto,  even 
though  the  injury  was  unavoidable  after  the  cattle  were  discovered  on  the 
track:  Mathews  v.  St.  Paul  etc.  B.  R,  Co.,  18  Minn.  434;  but  the  rule  of  ordi- 
nary care  was  applied  to  such  a  case  in  LcnisviUe  etc.  B.  B.  Co.  v.  MUton,  14 
B.  Mon.  61.  In  defining  the  reasonable  or  ordinary  care  required  of  a  rail- 
road company,  it  was  held  in  Miseienppi  etc  B.  R,  Co,  v.  MiBer,  40  Miss.  45, 
to  be  such  care  as  a  prudent  man  would  take  to  prevent  the  destruction  of 
hii  own  property.  But  a  similar  rule  was  rejected  id  Quimby  v.  Vemumt 
etc  B.  Co..  23yt.  394.  la Danner  r. Sooth CarolMa B.  B.  Co.,4Eich.  329, 
it  was  held  that  to  escape  liability  for  an  injury  to  cattle  it  must  appear  to 
have  been  unavoidable  and  without  the  least  fault  by  the  engineer.  But  an 
inatruction  that  the  company  must  use  "  all  means  within  its  power"  to 
prevent  injury,  was  ri^tly  held  erroneous  in  A.  Loaieetc  B,  B.  Co.  v.  Vwcent, 
86  Ark.  461. 

No  doubt  the  injury  must  leanlt  from  the  defendant  oonpany's  n^gligsnoe 
to  render  It  Mable,  and  il  it  was  purely  aoddental  there  eaa  banc  rsoovery: 
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Bharrod t.  Lwndon ete.  R.  Co,,  4  W.  H.  ft  O.  680;  Oarrit  t.  PorUmemtkiU, 
R.  R  Ob.,  2  Ired.  L.  324;  KnSghi  r.  New  Orleans  eU,  R.  R.  Co.,  15  La.  Ana. 
105;  LfmieMe  tie.  R,  R.  Co.  r,  MUtcn,  14  B.  Hon.  61;  Damier  t.  ehntlh 
Carolina  R.  R,  Co.^  4  Bieh.  829.  So  if  the  injnzy  was  not  prorentable  hj 
ordinary  care,  althon^  ordinary  oare  was  not  naed:  RdltfonUame  eie.  R  R. 
Co.  V.  Bolfey,  11  Ohio  St.  838;  Hawker  ▼.  BaUknere  etc,  R,  R.  Co.,  15  W. 
Va.  028.  In  aomooaaea  it  has  been  held,  that  a  railway  oompany  la  not  liabla 
for  the  wanton  or  willful  act  of  its  engineer  in  ronning  down  oattle,  or  tba 
like:  De  Camp  r.  Miteis$^i>pi  etc,  R.R  Co.,  l2lofwm,9iS;  Cooke  r.  lUkutUe^ 
R.  R.  Co.,  30  Id.  202;  Doiuier  v.  South  Carolina  R.  R.  Co.,  4  Bich.  329.  Bat 
the  better  doctrine  is  that  the  company  is  liable:  IJlmoU  etc.  R.  R,  Co.  t. 
MiddleewcTth,  46  HI  494;  Debrt^  etc.  R.  R.  Co.  t.  Barton,  61  Ind.  298| 
Pritchard  y.  La  Croene  etc  R.  R.  Co.,  7  Wis.  232.  Certainly  xmUway  oom- 
panies  would  be  in  a  very  fortunate  position,  if,  aa  laid  down  in  the  principal 
case,  they  could  avoid  liability  for  negligent  injuries  to  cattle  on  their  tiaoks 
and  could  also  escape  responsibility  for  wanton  and  willful  damage. 

2.   What  Constitutes  NegUgenee  hy  Company. — ^The  first  duty  of  a  railway 
company  is,  to  preserve  from  injnryithe  pssncmgnrs  and  property  on  its  trains^ 
and  its  duty  to  prevent  damage  to  cattle  on  its  track  is  only  seoondaiy: 
Pittsburgh  etc.  R.  R.  Co.  yj^iuart,  71  Ind.  508;  KeiUucl^  etc.  R.  R.  Co.  y. 
Lebus,  14  Bosh,  518;  WUherell  v.  MUwaukce  eic.  R.  R.  Co.,  24  Minn.  410; 
Cleveland  etc.  R.  R.  Co.  r.  EJUoU,  4  Ohio  St  474;  BenUs  v.  ConneeUcut  etc  R. 
R.  Co.,  42  Vt.  375.    Subordinate  to  this  higher  duty,  however,  there  is  an  im- 
perative obligation  to  nse  ordinary  care  in  discovering  animals  on  an  on- 
fenced  track,  and  in  preventing  injuries  to  them.    A  careful  lookout  must  be 
kept:  Little  Rock  etc.  R.  R.  Co.  v.  Finley,  37  Ark.  562.    Indeed,  this  is  some- 
times prescribed  by  statute:  Louisville  etc  R.  R.  Co.  v.  Stone,  7  Heiak.  468. 
If  animals  are,  or  may  be,  by  reasonable  vigilsnce,  discovered  upon  the 
track  a  suflScient  distance  ahead  to  prevent  injury  without  peril  to  the  train, 
by  blowing  the  whistle,  ringing  the  bell,  and  '*  slowing"  the  train,  or  the  like, 
and  those  precautions  are  not  taken,  whereby  an  injury  happens,  it  will  be 
n^ligence,  or  gross  negligence,  rendering  the  company  liable,  although  the 
animals  are  trespassing:  Maeon  etc  R.  R.  Co.  v.  Lester,  30  Ga.  Oil;  Illinois 
etc  R.  R.  Co.  y.   Wren,  43  IlL  77;  lUinais  etc  R.  R.  Co.  v.  Baier,  47 
Id.  295;  Chicago  etc  R.  R.  Co.  v.  BaMe,  55  Id.  226;  Paris  etc   R.  R. 
Co.  V.  Mumns,  66  Id.  526;   Toledo  etc  R.  R.  Co.,  71  Id.  346;  Roe^ford 
etc.  R.  R.  Co.  V.  Irish,  72  Id.  404;   Roelford  etc  R.  R.  Co.  v.  Rt^ertg, 
73  Id.  58;  Chicago  etc  R.  R.  Co.  v.   KtUam,  92  Id.  245;  Laweon  v.  CM- 
eago  etc  R.  R.  Co.,  57  Iowa,  672;  Kentucky  etc  R.  R.  Co.  v.  Lehus,  14 
Bush,  518;  Wallace  v.  8L  Louie  etc  R.  R.  Co.,  74  Mo.  594;  Jones  v.  North 
Carolina  R.  R.  Co.,  70  N.  C.  626;  Pippen  v.  Wilmington  eU.  R.  R.  Co.,  75  Id. 
54;  Bemis  v.  Connecticut  etc  R.  R.  Co.,  42  Vt  375;  Washington  v.  Baltimors 
etc  R.  R.  Co.,  17  W.  Va.  190;  Stuck  v.  MilwauUe  etc  R.  R.  Co.,  9  Wis.  202. 
So  where  animak  are  discovered  feeding  near  the  track,  which  are  likely  to 
come  upon  it,  and  afterwards  get  on  the  track  suddenly,  nothing  having  been 
done  to  frighten  them  away:  South  etc  R.  R.  Co.  v.  Jonee,  56  Ala.  507;  Ayeoek 
V.  Wilmington  etc.  R.  R.  Co.,  6  Jones,  231.     Under  the  Tennessee  statute  re- 
quiring the  whistle  to  be  sounded  and  the  brakes  to  be  put  on  when  animals 
were  discoTered  on  the  track,  where  these  precautions  were  not  observed,  and 
an  animal  Jumped  on  the  track  so  close  to  the  train  that  it  could  not  be  stopped 
in  time  to  prevent  a  collision,  the  company  was  held  liable  on  the  ground  that 
the  statute  was  imperative:  Nashville  etc  R.  R.  Co.  v.  Thonuu,  5  HeiBk.  262; 
Memphis  etc  R.R.  Co.  y.  Smith,  9  Id.  8ldO.   But  in  another  case,  where  the  an- 
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imal  WM  80  close  that  there  was  no  time  to  oomply  with  the  requirements,  the 
eompany  was  ezcnsed:  Bkut  Tennemee  etc,  B.  S.  Co,  r.  Scales,  2  Lea,  688,  where 
the  doctrine  laid  down  in  KaahvUle  etc.  J2.  B,  Co.  y.  Thomas,  and  Memphis  etc. 
R,  R.  Go.  Y.  Smah,  eupra,  as  abore  stated,  was  rejected  as  ebUer  dktum  not 
warranted  by  the  fiacts  in  those  cases.  Where  all  dne  preoaations  are  used  as 
soon  as  an  animal  is  seen  on  the  track,  hat  it  is  impossible  to  prevent  the  colli- 
doo,  the  company  will  not  be  liable,  if  there  was  no  want  of  diligence  ic  making 
the  discoyery  by  not  maintaining  a  proper  lookont,  or  if  the  animal  came  sad* 
dsoly  on  the  track:  Ckkago  etc  R,  R.  Co.  y.  Bra4/Md^  d3  IlL  220;  LammriUe 
fA^  R.  R.  Co.  V.  Wainseoti,  3  Bosh,  149;  Montgomery  t.  WUnUngtan  ete.  R.  R. 
Co.,  6  Jones,  464;  Proctor  y.  WUmington  etc.  R.  R.  Co,,  72  N.  0.  579;  Dttr- 
kam  y.  Wilmiinglon  etc,  R,  R  Co.,  82  Id.  852.  So  where,  notwithstanding  the 
slowing  of  the  train,  eta,  the  animal  refnaes  to  leave  the  track,  and  falls 
throagh  a  bridge  or  trestle-work:  Chicago  etc  R.  R,  Co,  v.  Taylor,  8  HL  App. 
106;  Pittsburgh  etc  R.  R  Co.  v.  Stftart,  71  Ind.  600.  The  fact  that  the  train 
was  mmmig  at  night,  or  that  it  was  snowing,  or  that  for  any  other  reason  the 
Ught  was  imperfect,  is  to  be  considered  in  determining  whether  there  was 
dne  caation  in  discovering  the  presence  of  an  animal  on  the  track:  8t.  Louis 
etc  R.  R.  Cc  v.  ViaeetU^  86  Ark.  451;  Michigan  etc  R.  R.  Co.  v.  fUher,  27 
Ind.  96;  Durham  v.  WilmingUm  etc  R.  R.  Co.,  82  N.  C.  352. 

In  determining  the  rate  of  speed  of  a  train,  the  danger  to  animals  running 
at  lai|^  need  not  be  considered  if  the  speed  is  reasonable  in  view  of  the  ob- 
jects to  be  accomplished:  Centred  etc  R,  R.  Co.  v.  Lawrence  13  Ohio  St.  66. 
Ko  rate  of  speed,  unless  it  be  prohibited  by  law,  oonstitntes  negligence  per 
se:  Wallace  v.  St.  Louis  etc  R.  R.  Co.,  74  Mo.  594.  That  the  train  was  ran- 
ning  at  an  unnsoal  rate  of  speed  even  at  a  crossing  is  not  sufficient  evidence 
of  negligence  to  render  the  company  liable  for  an  injnry  to  cattle:  Toledo  etc 
R.  Co.  v.  Barlow,  71  lU.  640;  Plaster  v.  Illinois  etc  R.  R.  Co.,  85  Iowa,  449; 
LafwytltU  etc  R.  R.  Co.  v.  ShHner,  6  Ind.  141.  Bnt  an  unnsoal  rate  of  speed 
together  with  a  failure  to  sound  the  whistle  where  cattle  can  be  seen  a  long 
distance  ahead  feeding  close  to  the  track  will  be  enough:  Aycoek  v.  WHmsng- 
ton  etc,  R.  R.  Co.,  6  Jones'  L.  231.  So  where  a  train  is  running,  without 
ringing  the  bell,  at  a  rate  of  speed  prohibited  by  ordinance  through  the  streets 
of  a  town  where  cattle  are  lawfully  at  lai|^:  Fritz  v.  First  Div.  etc  R.  R.  Co., 
22  Minn.  404.  And  ia  Chicago  etc  R.  /?.  Co.  v.  .^<e,  58  III.  381,  running  at 
illegal  speed  within  the  limits  of  a  town  was  held  presumptive  evidence  of 
n^ligence.  So  in  ffotuton  etc  R.  R,  Co.  v.  Terry,  42  Tex.  451,  running  at 
fU^gal  speed  at  the  time  of  an  injury  was  held  to  warrant  a  recovery.  Omis- 
slon  to  check  the  train  on  approaching  a  highway  or  on  discovering  animals 
on  the  track  ia  not  neoessarily  negligence,  but  wUl  depend  upon  the  circum- 
stances: Searksr.  MUwaukieetc  R.  Co.,  35  Iowa,  490;  Zeiglery,  North  Eastern 
R.  R.  Co.,  7  S.  C.  402;  BemU  v.  Connecticui  etc  R.  R.Co.,42  Vt.  375.  If  check- 
ing speed  to  avoid  a  collision  would  imperil  the  train  it  may  undoubtedly  be 
omitted;  and  the  speed  may  even  be  increased,  when  the  collision  becomes  in- 
evitable, for  the  purpoee  of  lessoning  the  danger  to  the  train:  CUoioekMd  v. 
Chicago  etc  R,  R,  Co.,  35  Iowa,  220;  BaUimore  etc  B,  B.  Co,  v.  Laanbom, 
12  Md.  257;  Clticago  etc  R.  R.  Co.  v.  Jones,  59  Miss.  465;  Owens  v.  Hasmi- 
hal  etc  R.  R,  Co.,  58  Mo.  386.  But  the  fact  that  the  train  is  ascending  a 
grade  and  will  be  compelled  to  back  down  again  if  it  stops  is  no  excuse  for 
not  checking  speed:  Pryor  v.  St.  Louis  etc,  R.  R.  Co.,  69  Id.  215;  nor  the 
fact  that  reversing  the  engine  is  ii^urious  to  the  machinery:  East  Tennessee 
etc  R.  R,  06.  V.  Sdeer,  7  Lsa,  557.  If  the  engineer  reasonably  believes  thaa 
VlowiQg  tba  whistle  will  frightsn  animals  from  the  track,  and  so  does  not 
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okiok  tpetd,  it  will  not  be  nagligciioe:  LUOe  Etdk  tic.R.B.Co.  ▼.  Trotkr^Zt 
Afk.  098^  Nor  is  it  nogligeiioe  not  to  stop  the  tiain  before  the  iijiiry»  wliera 
esfetle  numiDg  abend  on  the  traok  fell  into  e  oiilTert»  if  that  could  not  have 
been  antioipated  aa  the  natural  xeeolts  HaL  8pnmgB  S.  B.  Oo,  y.  Newman^  36 
Id.  G07.  Omiesion  to  oheek  the  train  or  to  sound  the  whistle  will  not  render 
the  oonpany  liable  if  it  would  not  have  prevented  the  injury:  FlaUe$  v.  Chi» 
tago  de,  R  B.  Ob.,  85  Iowa»  191;  C^BOvdamd  v.  Ohkago  tie.  B.  B,  Co,,  Id. 


to  ring  the  bell  or  sound  the  whistle  at  a  publio  orossing  is  not 
per  m:  Jackton  v.  Chicago  etc  B.  B,  Co.,  86  Iowa»  451.  But 
where  the  statute  requires  it  the  omission  of  it  is  held  pHma/ade  proof  of  ney(- 
Bgenoe:  Western  etc.  B,  B.  Go.  y.  Steadly,  65  Oa.  263;  Georgia  B.  B.  etc  Co. 
Y.  /isft,  Id.  714;  OMeago  etc  B.  B.  Co.  ▼.  Hendereon,  66  HL  4M;  JScwentie^ 
T.  Pa^  B.  B.  Co.,  55  Mo.  33;  Otoens  t.  Hmmibal  etc.  B  B.  Co.,  58  Id. 
886.  And  if  it  is  shown  to  have  caused  the  injury  the  plaintiff  may  recover; 
otiierwise  not:  Chicago  etc  B.  B.  Co,  v.  Beid,  24  HI.  44;  Great  Western  R. 
B.  Co.  V.  Geddie,  33  Id.  804;  Stoneman  v.  Atlantic  etc  B.  B.  Co.,  58  Mo.  508; 
Hotman  v.  Chicago  etc  B.  B.  Co.,  62  Id.  563;  Braaetcn  v.  Hannihal  etc  B.  B. 
Co.f  16  Bep.  274. 

Where  the  train  is  made  too  heavy  to  be  controlled  by  the  engine,  it  has 
been  held  not  to  constitute  such  negligence  as  to  warrant  a  recovery  for  an 
injury  to  an  animal  trespassing  on  the  track:  Central  etc  B.  B.  Co.  v.  Bocha- 
fdhw,  17  111.  541.  Where  salt  or  molasses  ia  spUled  on  the  track  from  the 
ears,  and  cattle  or  hogs  are  attracted  there  and  killed  by  a  train,  it  has  been 
held  to  coostitue  such  negligence  as  to  render  the  company  liable:  Crt^fton  v. 
Hannibal  etc  B.  B.  Co.,  55  Mo.  580;  Page  v.  North  Carolina  B.  B.  Co.,  71 
N.  0.  222.  In  the  latter  case,  however,  there  was  evidence  of  negUgenoe  in 
the  sudden  starting,  without  warning,  of  the  train  that  cansed  the  injury. 

8.  LiabUity  for  Injury  to  Animals  Trespassing  on  Track  where  Company 
Bosmd  to  Fence — ^Where  by  the  terms  of  the  grant  of  a  right  of  way  for  a 
railroad  through  one's  land  the  company  is  required  to  fence  its  track,  it  has 
been  held  that  the  company  idling  to  fence  accordingly  is  liable  for  injuries 
to  swine  passing  upon  ihe  track  without  the  negligence  of  the  owner  of  the 
pnmisee:  Femow  v.  Dubuque  etc  B.  B  Co.,  22  Iowa,  528.  But  where  the 
owner  of  the  land,  knowing  the  track  to  be  unfenced,  permitted  his  sheep  to 
grase  there  and  they  were  killed,  it  was  held  to  be  contributory  negligence 
on  his  part  and  the  proximate  cause  of  the  injury,  and  that  he  could  not  re- 
cover: JoUet  etc  B.  B.  Co.  v.  Jonce,  20  HL  221.  And  in  case  of  a  similar 
agreement  to  fence,  in  Drake  v.  PhUadOpkbn  B.  B.  Co.,  51  Fa.  St.  240,  it 
was  held  that  the  owner  of  the  premises  could  not  recover  for  iiguries  to  his 
stock  by  passing  trains,  where  the  track  was  not  fenced,  unless  the  injuries 
were  due  ezdusively  to  the  company's  negligence. 

Statutes  have  been  pessed  in  B^gland  and  many  of  the  states  requiring 
railway  companies  to  fence  their  tracks.  It  is  not  our  purpose  In  this  note 
to  attempt  any  extended  discussion  of  the  construction  of  these  statutes,  or  of 
the  many  questions  arising  under  them.  They  generally  provide  that  if  the 
company  neglects  to  comply  with  their  terms  it  shall  be  liable  for  "  all  dam- 
ageo,"  or  sometinies  for  double  damages.  But  whether  they  so  provide  or  not, 
iSke  general  effect  of  them  is  to  make  railway  companies  which  fsiX  to  erect  or 
maintain  fences  as  required,  liable  for  injuries  to  cattle  entering  i^on  the 
tnek  wheve  so  unfeneed,  without  regscd  to  any  questicn  of  negligenoe  or  the 
iigrssel  osra  need  In  the  management  of  the  tnin»  or  to  the  fact  that  the 
aiw  tM^MMsm:  Bheavm.  k  Bodi  Neg.,  see.  406;  1  Thoasp.  Keg.  514; 
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1  Bedf.  Baflw.  487;  WtOkmu  t.  New  Albanyeic.  R.  R.  Co.,  5  Ind.  Ill;  Lt^of- 
dietk.  R,  JL  Co.  ▼.  Shrimr,  6  Id.  141;  Kew  Albany  etc  R.  R.  Co.  y.  Kar,  12 
Id.  486;  J^ermmvOU  He.  R.  R.  Oo.  ▼.  Ihmhp,  29  Id.  426;  Toledo  etc.  R,  Co. 
T.  Cory,  39  Id.  218;  J^enomriOe  etc  R.  R.  Co.  r.  Robb,  37  Id.  545;  BidUey  ▼. 
Kew  Torkete.  R.  Co.,  27  Codil  480;  Okkago  etc  R.  R.  Co.  v.  Umphenour,  69 
m.  198;  HopUnM  y.  KanMBttc,  R.  Co.,  18  Kans.  462;  WhUHer y.  CkiUxtgo eio. 
R.  R.  Co.,  24  Minn.  394;  CRllam  t.  8imx  CUy  etc  R.  R.  Co,,  26  Id.  268;  Ooi^ 
man  y.  Pacific  R.  R.,  26  Mo.  441;  Burton  y.  N<yrth  Miaeouri  R.  R.  Co.,  30  Id. 
872;  MOee  v.  Hannibal  etc  R.  R.  Co.,  31  Id.  407;  Pawdl  v.  HannibcU  etc.  R. 
R.  Co.,  35  Id.  457;  Morris  y.  8L  Louis  etc  R.  R.  Co.,  58  Id.  78;  Cory  y.  St. 
Louis  etc.  R.  R.  Co.,  60  Id.  213;  CoOins  v.  Atlantic  etc  R.  R.  Co.,  65  Id.  230; 
Smithy.  JBastem  R.  R.,  35 N.  H.  356;  Suydam  v.  Moore,  8Barb.  358;  Corwin 
y.  New  Torkete  R.  R.  Co.,  13N.  T.  42;  McOall  y.  Chamberlain,  13  Wis.  637; 
Broum  v.  MOwankie  etc  R.  R.  Co.,  21  Id.  39;  Sika  y.  Chicago  etc  R.  R.  Co., 
Id.  370;  Curry  y.  Chicago  etc.  R.  Co.,  43  Id.  665;  Veethumn  y.  Chicago  etc  R, 
Co.,  53  Id.  689.  In  Gorman  y.  Pa<^  if.  R.,  26  Mo.  441,  it  ii  held  that  If 
the  tnek  is  not  fenced  as  required  by  law,  the  Ugliest  degree  of  eare  to  pfre* 
yent  injury  will  not  exonse  tiie  company.  But  if  the  action  is  not  bitraght 
under  the  statate,  bat  is  case  for  n^ligenoe  at  common  law,  the  uMre  fad 
that  the  track  is  not  fenced  according  to  law  is  held  not  to  be  sufficient  negli- 
gence to  warrant  a  recoyery:  Terre  Haute  etc  R.  R.  Co.  y.  Auguetus,  21  ID. 
186. 

The  obligation  to  maintain  a  sufficient  fence  is  as  imperatiye  as  the  obliga- 
tion to  erect  it  in  the  first  place:  McDowell  y.  New  York  etc  R.  R.  Co.,  87 
Barb.  195.  Hence  if  the  company,  or  its  seryants  or  customers,  make  gaps 
in  the  fence,  eyen  for  a  necessary  purpose,  and  do  not  repair  them  in  a  rea- 
sonable time,  or  carelessly  leaye  gates  open  or  insufficiently  fastened,  so  that 
an  injury  happens  to  another's  cattle,  it  will  be  liable:  Fawcett  y.  York  etc 
R.  R.  Co.,  20 L.  J.  Q.  B.  222;  Chicagoetc  R.  Co.  r.  Harris,  54  111.  528;  /»- 
dimuqMilis  etc  R.  R.  Co.  y.  Logan,  19  Ind.  294;  IndianapoUs  etc  R.  R.  Co. 
y.  TrmU,  24  Id.  162;  Cleveland  etc  R.  R.  Co.  v.  Swift,  42  Id.  119;  Brady  y. 
Rensselaer  etc  R.  R  Co.,  3  Thomp.  k  0.  537;  S.  C,  1  Hun,  378;  Spinner  y. 
New  York  etc  R.  R.  Co.,  67  N.  T.  153.  So  where  gaps  are  made  in  the  fences 
or  gates  or  bars  left  open  by  others,  or  breaches  are  made  by  fires,  freshets^ 
storms,  eta,  if  the  company  has  had  actual  or  oonstructiye  notice  of  the  de- 
fect and  reasonable  time  to  repair  it  before  the  injury  happens,  but  not  oth- 
erwise; the  reasonableness  of  the  time  for  repair  depending,  of  course,  upon 
the  cireumstanoes  of  the  particular  case:  Chicago  etc  R.  R.  Co.  y.  Umpht' 
wmr,  09  DL  198;  Chicago  etc  R  R.  Co.  y.  Saunders,  85  Id.  288;  Indianap- 
elis  etc  R.  R.  Co.  y.  Hall,  88  Id.  368;  Toledo  eU.  R.  R.  Co.  y.  Daniels,  21  Ind. 
256;  Indianapolis  eU.  R.  R.  Co.  v.  TruiU,  supra;  Toledo  etc.  R.  Co.  y. 
Cohen,  44  Id.  444;  Cleveland  etc.  R.  R.  Co.  v.  Brown,  45  Id.  90;  Aylesworth 
y.  Chicago  etc  R.  R.  Co.,  30  Iowa,  457;  Perry  y.  D^Umque  etc.  R.  R.  Co.,  36 
Id.  102;  Davis  t.  Chicago  etc  R.  R.  Co.,  40  Id.  292;  Robinson  y.  Grand  Trunk 
R.  R.  Co.,  32  Mich.  322;  Toledo  etc  R.  Co.  v.  Bder,  45  Id.  329;  Grand  Rap- 
ids etc.  R.  R.  Co.  V.  Monroe,  47  Id.  152;  HarringUtn  v.  Chicago  etc.  R.  R.  Co., 
71  Mo.  384;  Clardy  y.  St.  Louis  etc  R.  Co.,  73  Id.  576;  Munch  y.  Hew 
York  etc  R.  R.  Co.,  29  Barb.  647;  Morrison  y.  New  Yorketc  R.  R.  Co.,  32  Id. 
668;  Wheeler  y.  Brie  R.  Co.,  2  Thomp.  k  0.  634;  Hodge  v.  New  York  etc  R. 
R.  Co.,  27  Hun,  894;  Lande  y.  Chicago  etc  R.  R.  Co.,  33  Wis.  640;  Goddard 
y.  Chicago  etc  R.  Co.,  54  Id.  54&  Sa£Emng  a  cattle-guard  to  become  filled 
with  SDow,  so  that  cattle  pass  oyer  it  upon  the  track  and  are  killed,  without 
my  oontrlbatory  negligenoe  bj  tiie  owner,  will  render  Uto  oompany  Uablsi 
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Bmmlgan  ▼.  CfMeago  etc  R.  B,  Co.^  ISTHs.  28;  JSTosmv  y.  Oa^ngmelc*  B,  M. 
Ob.,  20  N.  Y.  428. 

Undoabtedly  it  most  ftppear  that  tbt  fidlure  of  a  lailway  oompaiiy  to  nuika 
or  repair  feaoea  along  its  traok,  aa  reqnired  by  law,  waa  oontribntoKy  to  an 
Injury  to  cattle  on  itB  track,  or  the  owner  can  not  reoorer.  In  other  worda, 
the  cattle  must  haye  entered  at  a  point  where  a  fence  was  required  and  was 
wanting  or  def eetive,  and  if  the  fence  waa  or  was  not  defeotiye  at  that  point, 
Its  snflBciimcy  or  insufficiency  at  other  points  is  wholly  immaterial:  Chkoff^ 
ete.  R.  R.  Co.  T.  Fturrdlif,  3  QL  App.  60;  BeO^mUaine  etc  R.  R.  Co.  v.  St^ 
num,  29  Ind.  40;  lndianapoU$  ete.  R.  R.  Co.  ▼.  CofidU^  60  Id.  112;  Toledo 
tie.  R.  Co.  Y.  Stevens,  63  Id.  337;  Jeffereonmlle  etc.  R.  R.  Co.  ▼.  Ltfon,  72  Id. 
107;  Wabaah  R.  Co.  t.  Forsher,  77  Id.  168;  Mimmri  etc.  R.  R.  Co.  y.  Leg- 
f 4tt,  27  Kaaa.  328;  Atekieonete.  R.  R.  Co.  r.  Caeh,  Id.  687;  Witthotm  v.  At- 
lantic ete.R.R.  Co.,  64  Mo.  623;  Snider  r.  St.  Louie  etc.  R.  R.  Co.,  73  Id. 
466;  Rotor  y.  St.  Louie  etc.  R.  R.  Co.,  Id.  471.  Where  the  cattle  come  upon 
the  track  at  one  point,  and  wander  to  another,  where  they  are  killed,  the  ne- 
eeadty  and  sufficiency  of  the  fence  at  the  place  of  entry,  and  not  at  the  place 
of  killing,  determine  the  liability:  J^ereonvUle  ete.  R.  R.  Co.  y.  Lpon,  72 
Ind.  107;  WUtkaueer.  AOamticetc  R.  R.  Co.,  64 Mo.  623; Snider y. SL Lotde 
etc.  R.  R.  Co.,  73  Id.  466.  If  a  fence  is  required,  but  is  wanting  or  defeetiye 
at  the  place  of  entry,  but  there  ii  a  sufficient  fence  or  no  fence  is  required  ai 
the  place  of  killing,  the  company  is  neyertheless  liable:  Wah<tA  R.  Co.  y. 
Ibreher,  77  Ind.  168;  RoBor  y.  St.  Lome  ete.  R.  R.  Co.,  73  Mo.  471.  On  the 
other  hand,  if  the  cattle  enter  at  a  public  crossing,  where  no  fence  is  required^ 
but  are  killed  at  a  point  where  a  f^ce  ii  required  but  is  wanting,  the  com- 
pany is  not  liable  under  the  statute:  Mieeouri  etc  R,  R.  Co.  y.  Leggett,  27 
Kans.  323;  so  where  the  track  is  wholly  unfenced:  Atehieon  ete.  R.  R.  Co. 
Y.  Ccuih,  Id.  687.  Proof  of  the  general  insecurity  and  insufficiency  of  the 
fence  will  be  sufficient,  howerer,  without  proving  that  the  cattle  entered 
over  a  particnlar  panel  which  was  defective:  LouiaimUe  etc  R.  Co.  v.  Spaim^ 
61  Ind.  460. 

An  adjacent  owner  having  agreed  with  a  railway  company  to  erect  and 
maintain  the  fence  required  of  it  by  law  can  not  reoover  for  injuries  to  his 
cattle  entering  upon  the  track  through  defects  in  the  fence:  Talmadge  y. 
Reneeelaer  etc  R.  R.  Co.,  13  Barb.  403;  Indianapolie  etc  R.  R.  Co.  y.  PeUy, 
26  Ind.  413;  Warren  y.  Keokuk  etc.  R.  R.  Co.,  41  Iowa,  484;  CinemnaH  eU. 
R.  R,  Co.  Y.  Wateraon,  4  Ohio  St  424;  Pittefmrgh  etc  R.  R.  Co.  y.  Smith,  20 
Id.  124;  contra.  New  Albany  etc.  R.  R.  Co.  y.  Maiden,  12  Ind.  la  Otherwise 
where  the  injury  results  from  willfulness,  wantonness,  or  gross  negligence: 
Cmdnnaii  etc  R.  R.  Co.  y.  Watereon;  Pittdnargh  etc  R.  R.  Co.  y.  Smithy 
eupra.  Nor  can  he  recoyer,  though  the  defect  is  not  due  to  any  want  of  care 
on  his  part:  Pittsburgh  ete,  R.  R.  Co,  y.  Smith,  supra.  Neither  can  the  ten- 
ant of  such  owner  recoyer  where  he  enters  with  knowledge  of  the  agreement 
and  himself  repairs  the  fence,  especially  if  his  animals  are  breachy:  St.  Louie 
etc  R.  R.  Co.  Y.  WasJUmm,  07  HI  263.  See  also  ludianapoUs  etc  R.  R.  Co. 
y.  Petty,  26  Ind.  641.  But  the  existence  of  such  an  agreement  is  no  defense 
in  an  action  by  a  third  person  for  injuries  to  his  cattle  by  reason  of  defects 
In  the  fence:  OiU  y,  Atlantic  etc  R.  Co.,  27  Ohio  St  240;  Cineinnati  etc 
R.  R.  Co.  Y.  Ridge,  64  Ind.  39.  Where  compensation  is  awarded  and  paid 
to  the  owner  of  the  land  for  building  the  fence  when  the  right  of  way  is 
taken,  it  is  held  also  that  he  can  not  reoover  for  injuriea  to  his  cattle  through 
i^glect  to  fanoe:  Cfeorgia  R.  R.  etc  Co.  y.  Anderson,  83  Qa.  110;  Rod^ord 
etc  B.B.O0.Y.  Lyneh,  67  HL  140;  Toledo  etc  B.  Co,  y.  Penes,  71  Id.  174; 
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Torre  EanU  etc  S.  i?.  C^  t.  AnttA,  16  Ind.  102;  ctmira,  BaiikMn  ite.  R.  Oa. 
t.  Jckiuonf  60  Ind.  188.  So  where  the  oompuiy  omits  to  ereet  the  fenoe, 
ban,  or  oattle-goudi  required  by  etatate  with  the  aasent  or  agreeinentof  the 
owner  of  the  cettle:  WhUUer  v.  Chkago  etc  R.  R.  Co.^  24  Minn.  884;  Hurd 
▼.  RtUUmd  etc  R.  R.  Co.^  25  Vt  116;  eotUra,  CincMnali  etc  R.  R.  Co.  v. 
EUdreikt  17  Jnd,  BOL  Bat  a  atnmger  ia  in  no  way  bound  by  snoh  agreoment 
or  e—ent  by  the  owner  of  the  land:  Berry  ▼.  8L  Louie  etc  R,  R.  Co,,  66  Mo. 

172. 

It  is  broadly  laid  down  in  a  nnmber  of  Indiana  cases  that  the  liability  of  a 
railway  oompany  not  fencing  its  tracky  as  roqnirsd  by  law,  for  injuries  to 
cattle,  is  so  absolote  that  eyen  oontribntoiy  negligence  of  the  owner  of  the 
cattle  is  no  defense:  J^/trmm  etc,  R.  R,  Co,  ▼.  Roee,  87  Ind.  645;  Tcltedo  etc 
R.  Co.  y.  Carp,  88  Id.  218;  LommriUe  etc  R.  Co,  y.  Cahitt,  63  Id.  84;  Zoiiis. 
vUU  etc  R.  Co.  T.  WhUeeeO,  68  Id.  297,  and  casesoited.  This  is  probably 
correct  as  applied  to  the  particalsr  kind  of  negligence  which  was  under  oon- 
sideration  in  moat  of  those  esses,  to  wit,  sofforing  animali  to  be  at  Isrge, 
bat  as  a  general  doctrine  it  can  scarcely  be  supported:  1  Thomp.  Neg.  628; 
St.  Louie  etc  R.  R,  Co.  v.  Todd,  86  HL  400;  Ittinoie  etc  R.  R.  Co.  r,  Mtd- 
dleeworthj  48  Id.  64;  Kaneae  etc  R.  Co.  y.  Landie,  24  Ksns.  406;  /ones  ▼. 
Shdfoyiftm  etc  R,  R,  Co.^  42  Wis.  806;  LMonmce  v.  MUwaukie  etc  R.  R.  Co., 
Id.  822;  Curry  y.  Chicago  etc,  R.  R.  Cc,  48  Id.  666.  Indeed,  it  may  well  be 
doubted  whether  the  legislature  could  constitntioDally  authorize  a  recovery 
of  damages  for  negligence  without  regard  to  the  plaintiff's  contributory  neg- 
ligence: Kaneae  etc  R,  R.  Co,y,  MeBenry,  24  Eans.  601.  Taming  animals 
loose  on  one's  own  land  where  there  is  an  unfenced  or  defectively  fenced  rail- 
way track  adjoining  or  running  through  it,  which  the  law  requires  to  be 
fenced,  is  not  such  negligence  as  will  preclude  a  recovery  for  an  injury  thereto: 
WHderr.  Maine  etc  R.  R.  Co.,  65  Me.  832;  R.  0.,  20  Am.  Bep.  608;  MeCop 
V.  California  etc  R.  R.  Co.,  40  Oal.  632;  8.  0.,  6  Am.  Bep.  623;  Rogers  v. 
Newburyport  R.  R.  Co.,  I  Allen,  16;  Shepard  v.  Bt^falo  etc  R.  R.  Co.,  86 
N.  Y.  641;  Brady  v.  Renaaelaer  etc  R,  R.  Co.,  3  Thomp.  ft  C.  637;  S.  C,  1 
Hun,  378;  Mead  v.  Burlington  etc  R.  R.  Co,,  52  Vt.  278.  It  would  be  a 
nov^  doctrine  to  hold  that  a  railway  oompany  by  violating  the  law  could 
restrict  one's  rightful  use  of  his  own  land.  But  if  the  owner  of  horses  should 
turn  them  loose  in  his  field  with  blind  bridles  on  in  the  vicinity  of  an  un- 
fenced track,  it  would  be  negligence  which  would  prevent  a  recovery,  unless 
the  defendsnts  should  be  guilty  of  greater  negligence,  where  the  rule  of  com- 
parative negligence  prevails:  8t.  Louie  etc  R.  R.  Cc  v.  Todd,  86  HI.  400. 

Suffiering  animals  to  run  at  large  when  a  track  is  not  lawfully  fenced  is  not 
necessarily  such  negligence  as  will  bar  a  recovery  for  injury  to  them  by  a 
railway  larain:  JeffanonviUt  etc  R,  R.  Co.  v.  Dwdaip,  20  Ind.  426;  BdLtfoi^ 
tejne  ete.  R.  Co.  v.  Rtied,  83  Id.  476;  TVwl  etc  R.  Co.  v.  Lull,  28  Mich.  510. 
So  even  though  they  aro  at  laige  in  violation  of  law:  Eufhg  v.  Chicago  etc 
R.  R.  Co.,  72  m.  25;  Cairo  etc  R.  R.  Co.  v.  Murray,  82  Id.  76;  Ootra 
etc  R.  R.  Co.  V.  Woodey,  85  Id.  870;  LouieMe  etc  R.  Co.  v.  CahiU^ 
63  Ind.  84;  Spence  v.  Chicago  etc  R.  R.  Co.,  25  Iowa,  130;  /Wto  v. 
Milwauhu  etc  R,  R.  Co.,  84  Id.  337;  contra.  Central  Branch  K.  R.  Co. 
V.  Lea,  20  Kans.  858;  Kaneae  etc  R.  R.  Co.  v.  Landie,  24  Id.  406| 
Kaneae  etc  R.  R.  Co.  t.  McHenry,  Id.  601.  Certainly  not  whero  the 
animal  escapes  in  s^te  of  reasonable  precautioos:  Kanmu  etc  R.  Co.  v. 
Wiggmef  Id.  688.  Whether  allowing  an  animal  to  run  at  huge  near  a 
railway  traek  not  lawfully  fenced  is  contributory  n^ligenoe  or  not  depends 
upon  whether  or  not  the  injury  was  the  natural  and  probaUe  ooosequence  of 
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lit  Ehoinff  t.  Chicago  etc  S.  R.  Co.^  72  IlL  25;  (Mro  tic.  B.  S.  Co.  ▼.  FToot- 
2ey,  85  Id.  370.  And  eTen  if  it  be  n^ligenoe  the  oompany  will  still  be  liabla 
if  raaaoDablA  oaation  to  preyent  injury  is  not  osed:  Peoria  tic,  R,  R,  Co,  t. 
Champ,  75  DL  577;  Jaeikmm  v.  RvOemd  He.  R.  R.  Co.,  25  Vt.  150;  Trow  t. 
Vermom  etc  R.  R.  Co.,  24  Id.  150. 

Aside  from  the  question  of  oontrilmtory  negligence  it  is  held  in  some  Jnria- 
dictions  that  nilway  fenoe  laws  are  for  the  braefit  of  owners  of  land  adjtrining 
railway  tracks,  and  that  there  can  be  no  recovery  for  an  injury,  from  a  neglect 
to  maintain  a  proper  fenoe,  to  cattle  not  lawfully  <m  the  adjoining  land  whether 
it  be  a  highway  or  the  land  of  a  third  person:  Manchester  etc,  R.  Co.  t. 
WaUie,  14  Com.  R  213;  &  C,  23  L.  J.  C.  P.  85;  RichetU  ▼.  Bast  etc.  R.  Co., 
12  Eng.  L.  and  Rq.  520;  S.  C,  21  L.  J.  G.  P.  201;  16  Jnr.  1072;  Eameo  t. 
Salem  etc.  R.  R,  Co.,  98  Mass.  660;  contra,  Browne  ▼.  ProMenceete.  R.  R.  Co., 
12  Qmy,  55;  BlUa  y.  Pacific  R.  R.  Co.,  55 Mo.  278  {eemble);  Towne  t.  CheMrt 
R.  R.  Co.,  21  N.  H.  863;  CwnwaU  v.  SuUivan  R.  R.,  28  Id.  161;  Chaphi  y, 
SulUoan  R.  R.  Co.,  39  Id.  53,  564;  GUee  v.  Boeton  tie.  R.  R.  Co.,  55  Id.  552; 
Jacluony.  Rutland  etc.  R.  R.  Co.,  25  Vt.  150;  Moraey.  Rutland  etc.  R.  R.  Co., 
27  Id.  49.  But  the  prevailing  doctrine  is  the  other  way:  Indianapolia  etc.  R. 
R.  Co.  V.  Towneend,  lOInd.  38;  New  Albany  etc  R.  R.  Co.  y.  Aeton,  18  Id.  545; 
Indianapolie  etc.  R.  R.  Co.  y.  Ouard,  24  Id.  222;  Koea  y.  Miammri  etc.  R.  R. 
Co.,  6  Mo.  App.  397;  Corwiny.  New  Tork etc  R.  R.  Co.,  13  N.  Y.  42;  Munch 
y.  New  Fork  etc.  R.  R.  Co.,  29  Barb.  647;  Shec^  y.  Utica  etc.  R.  R.  Co.,  2 
Tbemp.  kO.  888;  MarieUa  etc  R.  R.  Co.  v.  Stephenoon, 24  Ohio  St.  48:  Dun- 
Ibthete.  R.  R.  Co.  y.Mead,  90  Pa.  St.  464;  McCaU  y.  Chamberlain,  13  Wis. 
687;  Curry  y.  Chicago  etc  R.  Co.,  43  Id.  665.  Where  animals  are  on  the  ad- 
jacent  land  by  permission  of  the  owner:  Sawifery,  Vermont  etc.  R.  R.  Co.,  105 
Mass.  196;  or  lawfully  on  the  adjacent  highway:  Midland  R,  Co.  y.  Dayhin, 
17  Com.  B.  126;  Euane  e/e.  R.  R.  Co.  v.  Barbec,  74  Ind.  169;  the  liability  is 
midoubted. 

Negligence  of  an  adjacent  owner  in  keeping  up  bsrs  in  a  railway  fence, 
which  the  oompany  allow  him  to  hare  for  his  accommodation,  whereby  his 
eattle  escape  on  the  track,  will  no  doubt  defeat  his  recovery  for  a  deficiency 
In  the  fence:  IndianapoUe  etc.  R.  R.  Co.  v.  Shkner,  17  Ind.  295;  IndianapoUe 
etc  R.  R.  Co.  V.  AdkHne,  23  Id.  340;  i^omei  v.  Botiionetc  R.  R.  Co.,  14  Allen, 
161.  So  where  the  defective  fence  is  a  partition  fence,  under  the  statute, 
which  both  parties  are  bound  to  keep  in  repair,  the  same  never  having  been 
divided,  and  the  owner  of  cattle  turns  them  into  the  adjacent  indosure, 
knowing  the  defect:  Sanduahyetc  R.  R.  Co.  v.  Sloan,  27  Ohio  St.  341;  Dayton 
etc  R.  R.  Co.  V.  Mkuni  Co.  Ir^firmary,  32  Id.  666.  So  where  the  plaintiff  leaves 
his  cattle  in  the  adjacent  inolosure,  knowing  that  the  railway  fence  is  about  to 
be  carried  away  by  a  freshet:  IndianapoUe  etc.  R.  R.  Co.  v.  Wright,  13  Ind. 
213;  or  fails  to  give  the  company  notice  of  a  defect  in  its  fenoe:  Chicago  etc. 
R.  R.  Co.  V.  Seirea,  60  HI.  296;  or  puts  breachy  animals  in  his  inclosure: 
Jonee  v.  Shdfoygan  etc  R.  R.  Co.,  42  Wis.  306.  Where  a  railway  track  is  suffi- 
ciently fenced  and  cattle  break  in,  the  company  is  liable  only  for  want  of 
ordinary  care  in  preventing  injury:  Chlena  etc  R.  R.  Co.  v.  Crawford,  25  IlL 
529;  Northern  etc  R.  R.  Co.  v.  Martin,  10  Ind.  460;  Toledo  eU.  R.  R.  Co.  v. 
Thomae,  18  Id.  215;  IndianapoUe  etc  R.  R.  Co.  v.  Irish,  26  Id.  268;  or,  as 
the  rule  is  in  some  states,  for  gross  negligence  or  wanton  injury:  Alger  v. 
Mieaistippi  etc  R.  R.  Co..,  10  Iowa,  268;  tUker  v.  Farmenf  etc  Co.,  21  Wis. 
78. 

4.  LieMtty/or  Ii^ury  to  Train  by  Treapaatbig  Ankmda. — ^Wbere  the  com- 
i-law  rule  as  to  aUowIng  eattle  to  run  at  laige  pravails,  an  owner  of  caMo 
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ii  no  doabt  liable  for  mjiiries  done  by  tibem  while  impMnng  on  a  laHway 
tmckf  in  causing  a  train  to  be  thrown  ofi(  or  the  like,  if  the  company*!  serT- 
ante  nae  dne  care:  HoumUonie  tie.  R,  Oo.  v.  KwnoU9i  SO  Conn.  813;  Si/nram 
y,Piuamrgh§te.Ii,  i?.  (7o.,  28Ind«244.  Bat  where  the  owner  of  land  on  both 
Mm  of  an  nnf enoed  railway  tnek  permitted  a  eteer  to  be  at  large  there,  uti 
it  went  npon  the  track  and  caoaed  injory  to  a  trein,  the  owner  was  held  not 
liable,  though  there  was  no  duty  to  fence,  beoanse,  if  anybody  shonld  fences 
K  shonld  be  the  company:  Shemum  y.  Anderson,  27  Kans.  988;  S.  C,  41  Am. 
Rep.  414.  Gertainly,  if  there  is  a  failure  to  maintain  a  statntory  fdioe,  tli# 
oonpaiiy  can  not  reoover  for  an  injury  by  oatUe  to  its  esrs,  etct  Ckdd  r. 
ffmm,  L.  B.,  9  Kk.  1711. 


MOBGAN  V.   ObOFF. 

£5DBno.86i.] 

Mmnr  Adtahgbd  to  Another  to  bk  Bet  on  an  Bleoiion,  or  to  be  oaed 
to  violate  the  provisions  of  any  pnUio  statute,  oan  not  be  reooTered  baflk^ 
though  never  used  by  the  receiver  for  the  purpose  for  which  it  was  sent. 

AcmoN  bj  Morgan  against  Oroff  to  recoyer  fifty  dollars  which 
the  former  had  sent  the  latter  to  be  bet  upon  the  result  of  the  pres- 
idential election  of  1844,  and  which  the  defendant  had  never  bet. 
The  referee  to  whom  the  case  had  been  referred  reported  in 
favor  of  plaintiff.     The  defendant  moved  to  set  aside  the  report. 

J,  K,  Porter^  for  the  defendant. 

E.  F.  BuUard,  for  the  plaintiff. 

By  Oonrt,  WHrrrLESET,  J.  This  money  was  sent  to  the  de- 
fendant for  the  purpose  of  being  bet  with  one  Thompson  on  the 
election.  The  defendant  did  not  use  it  for  the  purpose  for 
which  it  was  sent;  and  common  honesty  and  common  morality 
require  that  he  should  return  it  to  the  plaintiff.  The  money  was, 
however,  sent  to  be  employed  for  an  illegal  purpose.  The  act 
(1  B.  S.  662,  sec.  8)  makes  all  wagers  unlawful,  and  avoids  the 
contract  for  the  money  staked.  Hence  money  loaned  for  the 
purpose  of  betting  or  adventuring  upon  an  illegal  wager  can  not 
be  recovered  back:  McKinnd  v.  BobiTaan,  8  Mee.  &  W,  434; 
P0ck  V.  Brigg9,  8  Denio,  107.  Money  advanced  to  another  for 
the  purpose  of  violating  the  provisions  or  the  spirit  and  policy 
of  a  public  statute,  can  not  be  recovered  back:  Perkins  v.  Sov- 
1^,  15  Wend.  412;  J)e  Oroai  v.  Van  Duaer,  20  Id.  896.  Then 
are  many  cases  which  show  that  where  a  contract  is  made  having 
for  its  ultimate  purpose  and  object  an  intention  to  aid  in  violat- 
ing a  positive  law,  or  a  principle  of  public  policy,  or  to  commit 
a  breach  of  good  morals,  the  courts  will  not  aid  in  enforcing  it» 
whatever  the  justioe  of  it  may  be  as  between  the  parties  them- 
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selTes.  The  oonrts  treat  both  parties  as  having  dealt  in  forbid- 
den things,  as  being  equally  culpable,  and  as  being  each  unworthy 
to  reoeiye  the  aid  of  the  courts  in  enforcing  their  claims  against 
each  other.  Unquestionably  this  case  comes  within  that  princi- 
ple, and  because  this  plaintiff  sent  the  money  to  the  defendant 
to  be  bet  upon  the  election,  which  is  unlawful,  the  court  will  not 
aid  him  in  reooyering  it  back  of  the  defendant  though  he  failed 
to  do  the  unlawful  act,  however  just  it  may  be  that  the  defend- 
ant should  restore  the  money.  The  plaintiff  can  not  recoyer 
upon  common-law  principles;  nor  can  he  recoyer  at  all  unless 
the  ninth  section  of  the  act  concerning  betting  and  gaming 
gives  him  a  remedy. 

That  section  provides,  that  '*  any  person  who  shall  pay,  de- 
liver, or  deposit  any  money,  etc.,  upon  the  event  of  any  wager 
or  bet  herein  prohibited,  may  sue  for  and  recover  the  same  of 
the  winner  or  person  to  whom  the  same  shall  be  paid,  and  of 
the  stakeholder,"  etc. :  1  B.  S.  662,  sec.  9.  I  do  not  think  this 
section  will  aid  the  plaintiff.  The  defendant  was  not  a  stake- 
holder. The  money  was  not  paid  or  deposited  on  the  event  of 
any  wager.  It  was  only  sent  to  be  so  paid.  No  bet  had  been 
made.  The  money  was  sent  for  the  purpose  of  making  one, 
which  purpose  was  not  consummated.  The  statute  was  not 
violated.  The  plaintiff  only  showed  an  intention  and  made  an 
effort  to  violate  it,  and  I  think  the  provision  referred  to  does 
net  touch  the  case.  Neither  can  the  plaintiff  say  that  he  re- 
pented of  his  intended  violation  of  the  statute.  Perhaps  if 
before  the  election  was  had,  and  before  any  bet  was  made,  he 
had  countermanded  his  orders  to  make  the  bet  and  had  so  noti- 
fied the  defendant,  and  it  had  not,  in  point  of  fact,  been  made, 
the  plaintiff  might  have  recovered.  In  such  a  case  it  might  be 
said  he  had  taken  advantge  of  the  lociui  penUenHcB.  But  this 
space  for  repentance,  I  take  it,  did  not  extend  beyond  the  elec- 
tion; and  it  was  not  until  after  that  had  passed  that  he  asked 
for  the  money.  I  think  the  report  of  the  referee  should  be  set 
aside. 

Motion  granted. 

WAasBS  AKD  GAMnro  Ck>!iTaAcm.— WagecB,  legality  of:  See  Tartekm  v. 
jBoiber,  44  Am.  Deo.  358;  Dmmcm  v.  Stniker^  46  Id.  07,  and  nofee.  Gsmlag 
ooniraoU  void:  See  WiUiams  ▼.  Judif,  44  Id.  699,  and  note.  Ihe  principal 
case  ia  cited  to  the  point  that  numey  lost  on  an  election  bet  can  not  be  re* 
oovered  back  from  the  stakeholder,  in  Johnaktn  y.  RtumU,  37  OaL  674. 

MoHST  Iart  OB  PnoPBBTT  SoLD  lOR  Ilukial  Uss. — Where  property  !• 
■old  for  illegal  nae  and  in  fortheranoe  of  the  illegal  design,  the  price  can  nci 
be  recovered,  nor  money  loaned  for  an  illegal  use;  as  whise  money  is  ad* 
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^uiMd  to  be  lued  in  tlook-jobbiiig  in  ▼ioktMn  of  Uw:  Skijpt$»  y.  ehM,  < 
Stndf.  416;  dting  fbe  prindpid  omo.  Bat  where  one  eelb  liquor  to  another, 
knowing  tiuit  the  hitter  intends  to  aell  at  retail  withont  a  lioenae,  he  oan  re- 
oorer  the  piioe  if  be  does  nothing  to  advanoe  the  illegal  deiign:  Kreitt  t. 
MtoMM»  8  Baib.  480}  a  a,  5  How.  Pr.  488,  dietingnidiiiv  ifofVM  T.  6^ 
flee  alio  4)riiv  ^  ▼•  JGioiottoii,  108  U.  8.  69. 


Obbobet  t;.  Bbll. 

[8  I>nio»  919,] 

m  bmasB  m  ak  Apfbofbiati  Bdcxdt  wh«e  ene^  |«cp»t^,  er 
the  jHTuperly  of  a  penon  of  whom  he  has  beoome  adminiotnitor,  has  been 
tortloasly  taken. 

Owvni  ov  Pbopsstt  TosnousLT  Tkkms  and  Cohvmctid  ntso  Monit 
Iqr  a  penon  aetlog  for  his  own  beneiit  may  waive  the  tort  sad  bring 
asMMNpeH  for  the  money  reoeiTed.  In  the  event  of  the  death  of  snch 
owner,  sneh  aotion  may  be  maintained  by  his  ezeontor  or  administrator; 
and,  npon  the  death  of  the  wrongful  taker,  suoh  action  may  be  sustained 
against  Ids  personal  representatives. 

AonoH  fOB  A  Wrong  Donx  dobs  not  Subvitb  against  the  repreeentativei 
of  the  wrong-doer,  if  he  or  his  estate  received  no  benefit  from  the  wrong. 

AonoN  VQB  MoNXT  Had  and  Rbouvbd  lies  when  money  received  by  one 
person  equitably  belongs  to  another;  but  this  rule  was  held  not  appli- 
cable  agsinst  a  public  officer  who  received  money  In  his  offidal  capacity^ 
and  paid  it  into  the  public  treasuiy. 

Tax  CoLUoroB  or  Othbb  Pubuo  Otviger  Who,  in  his  Ovfioial  Oapao- 
ITY,  wrongfully  seises  sad  sells  property  and  pays  the  proceeds  into  th« 
public  treasury,  is  not  liable  in  a$mum,pdt  for  the  property  sold.  This  is 
not  a  case  where  the  party  injured  may  waive  the  tort  and  soe  In  ae> 
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the  ssme  parties  and  upon  the  ssme  issue  is  admissible. 

Ambumphit  by  O.  E.  Osbom  against  Bell,  a  tax  ooUeotor,  to 
zeooveiT  for  a  lathe  and  two  bat  oarders,  seized  and  sold  by  Bell 
under  a  tax  warrant  against  Greorge  B.  Warren.  The  plaintif! 
haTing  died  pending  the  action,  his  administratrix,  Harriet  0. 
Osborn,  was  sabstituted  as  plaintiff  in  his  stead.  On  the  trial 
defendant  offered  to  prove  what  Laban  Tacker,  then  deoeased, 
had  testified  to  on  a  former  trial  of  an  action  of  trover  between 
the  same  parties  for  the  same  property;  bat  the  evidence  was 
exdnded.  The  judge  instmcted  the  jury  that  a  wanant  against 
Warren  was  no  protection  to  the  defendant  for  selling  the  prop- 
ariy  of  Osboxn;  that  the  action  of  awwmpmi  was  proper  in  this 
ease,  and  that  the  measure  of  damages  was  the  Tafaie  of  the 
properijy.  Terdiei  for  pkintiff.  Defendant  moied  lor  %  new 
triaL 
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D.  Budfjun,,  for  ihe  defendttnt 
O,  fitao,  for  the  plaintifR 

By  Oonrt,  BBASDajsT,  0.  J.  Aflsaxningihat  ihe  Uihe  and  bat 
carders,  when  levied  on  by  the  defendant,  wefe  the  properiy  of 
O.  E.  Osbom,  an  action  of  treepaes,  if  the  taking  was  tortioos, 
would  hare  been  an  appropriate  remedy  for  him  while  living, 
and  after  his  decease  a  similar  action  might  have  been  brought 
by  the  plaintiff  as  adminieteatriz.  ^e  last  proposition  was  not 
true  at  common  law,  the  maxim  being  acHo  penonalis  marUur 
cwmpemma:  I  C%it.  PI.  78,  9th  ed.  18S7;  Broom's  L^gal  Ifaz. 
4D0;  but  the  statute  is  explicit,  that  trespass  may,  in  such  case^ 
be  brought  by  the  personal  representatiTe:  2  B.  S.  114,  sec.  4. 
The  present,  howeyer,  is  not  an  action  of  trespass  but  assumpsit, 
and  if  that  remedy  existed  in  favor  of  the  intestate,  there  can  be 
no  doubt -it  surviyed  to  the  present  plaintiff  as  administratrix. 

The  declaration  contained  general  counts  for  goods  sold  and 
money  had  and  received,  and  it  appeared  on  the  trial  that  the 
defendant,  who  was  a  collector  of  taxes,  had  seized  and  sold  the 
property  in  question  to  satisfy  certain  taxes  which  it  was  his 
duty  to  collect.  It  was  not  shown  that  the  defendant  received 
any  money  on  the  sale;  nor  was  the  right  to  maintain  this 
action  placed  on  the  ground  that  the  plaintiff  might  waive  the 
tort  and  bring  assumpsit  for  the  money  thus  received  by  the  de- 
fendant. The  general  rule,  where  property  has  been  wrong- 
fully taktti  and  converted  into  money,  certainly  is,  that  the 
owner  of  the  property  may  waive  the  tort  and  bring  his  action 
directly  for  ttie  money  received  by  the  wrong-doer,  and  the  case 
of  Young  v.  MarahaU,  8  Bing.  48,  is  a  strong  authorify  for  the 
position  that  this  may  be  done,  under  some  circumstances,  where 
the  property  was  taken  and  sold  by  a  public  officer  in  the  sup- 
posed performance  of  his  duiy,  the  money  having  been  paid  to 
and  received  by  him  in  that  character  and  capacity.  It  is  not 
imlikely  that  tlie  money  bid  on  the  sale  of  this  property  was 
paid  to  the  defendant  as  collector,  and,  in  that  event,  he  also, 
probably,  paid  over  the  whole  or  some  part  thereof  in  satisfiu>* 
tion  of  ihe  tax  for  which  the  sale  had  been  made.  If  this  action 
had  been  brought  for  the  money  so  received  by  the  defendant, 
as  collector,  the  fact  that  he  had  notice,  before  the  money  was 
paid  over,  of  the  claim  of  the  intestate  to  the  property  sold, 
might  faa^  been  indispensable  in  order  to  show  a  right  of 
action  for  tke  money.  But  in  all  these  respects  this  bill  of  ex* 
eeptions  is  deficient:  it  does  not  show  that  the  defendant  ret 


May,  184&]  Osbobn  v.  Bsll.  277 


odTed  or  paid  oyer  any  moiMy,  or  thai  he  eTer  haaid  of  the 
claim  of  the  intestate,  until  this  action  ii?ae  brought.  The  caee 
then,  so  far  as  respects  a  right  to  recoyer  for  money  had  and 
received,  is  but  partially  presented,  and  that  question  not  being 
formally  made  on  the  trial,  will  be  dismissed  without  the  ez* 
pression  of  any  opinion  upon  it.  The  judge  ohaiged  "  that  the- 
action  for  goods  sold  was  well  brought  in  this  case,"  to  which 
an  exception  was  taken  by  the  defendant,  and  this  presents  the 
point  to  be  considered. 

There  was  no  pretense  on  the  trial  or  the  aigument,  that  the 
defendant  ever,  in  fact,  made  a  purchase  of  these  goods,  or  ex- 
pressly agreed  to  pay  for  them.  He  was  a  collector  of  taxes,and 
as  such  seized  and  sold  the  goods  to  satisfy  a  tax  in  his  hands 
for  collection.  As  to  the  intestate,  what  was  done  may  have 
been  wrongful,  but  there  was  nothing  like  a  purchase,  in  fact, 
of  the  goods  by  the  defendant.  He  was  notacting  in  a  personal 
and  private  capaciiy,  but  as  a  public  officer;  and  although  what 
he  did  may  have  been,  as  to  the  intestate,  wholly  unauthorized^ 
it  was  done  for  the  public  and  not  for  the  benefit  and  advantage 
of  the  defendant.  The  question  then  arises,  can  a  person,  whoea 
goods  are  wrongfully  taken  by  a  public  officer,  acting  as  such, 
and  not  for  his  own  benefit,  waive  the  tort  and  maintain  aasump^ 
tUior  goods  sold? 

It  is  entirely  settled  that  where  goods  are  wrongfully  taken; 
and  converted  into  money  by  a  person  acting  for  his  own  bene^ 
fit,  the  owner  may  waive  the  tort  and  bring  asfnimpsii  for  tha 
money  thus  received  l^  the  wrong-doer:  Chit  onCont.  607, 23» 
34,  ed.  1842;  1  Archb.  N.  P.  3;  Putnam  v.  Wise,  1  Hill,  240» 
note  [37  Am.  Dec.  309];  Cummings  v.  Vorce,  3  Id.  283,  note; 
Berly  v.  Taylor,  6  Id.  584,  note,  and  the  authorities  referred  to 
in  these  books.  There  are  also  respectable  authorities  for  the 
position  that  where  goods  have  thus  been  taken,  but  not  turned 
into  money*  the  owner  may  waive  the  tort,  and  recover  as  for 
goods  sold:  Hill  v.  Davis,  3  N.  H.  384,  and  the  books  last  above 
referred  to.  But  upon  this  point  the  authorities  are  not  agreed, 
some  holding  that  the  tort  can  only  be  waived  where  the  property 
has  been  sold  and  converted  into  money  by  the  wrong-doer,  in 
which  case  the  owner  may  affirm  the  sale  and  sue  for  the  money 
as  had  and  received  to  his  use:  Janes  v.  Hoar,  6  Pick.  285;  Wil- 
kt  V.  Wiliet,  3  Watts,  277;  BenneUy.  Francis,  2  Bos.  &Pul.  554; 
see  also  the  books  above  referred  to.  It  is  unnecessaxy  in  this 
case  to  say  how  that  point  should  be  determined,  and  no  opinion 
is  intended  to  be  expressed  upon  it.    If  anaction  for  goods  sold 
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**^®  Court 
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will  lie  in  any  case,  for  a  mere  tortions  taUng,  ihe  goodp  not 
haTing  been  turned  into  money  by  the  wrong-doer,  it  mnst  be 
beoanse  the  law  will,  in  such  case,  imply  a  promise  to  pay  for 
them;  for  assumpsU  can  only  be  maintained  upon  a  promise, 
express  or  implied.  Where  Uie  goods  have  been  applied  to  the 
use  of  the  wrong-doer,  it  may  not  be  unreasonable,  and  certainly 
not  unjust,  to  imply  a  promise  to  pay  for  them,  without  regard 
to  the  manner  in  which  the  goods  were  originally  acquired.  The 
wrong-doer  is  responsible  in  some  form  of  action  for  their  value, 
and  he  can  not  be  prejudiced  by  holding  him  as  a  purchaser  and 
not  a  trespasser.  In  such  case,  if  the  wrong-doer  die  before  satis- 
faction made  or  a  recoYery  had  for  the  trespass,  his  personal 
representatiyes,  although  not  answerable  in  tort  for  his  wrong- 
ful acts,  are  still  liable  to  the  party  injured  for  the  Talue  of  the 
property.  To  this  extent  the  property  of  the  wrong-doer  is,  in 
such  case,  augmented  by  the  wrong  done;  and,  although  the 
right  to  bring  an  action  of  trespass  dies  with  the  person  of  the 
trespasser,  his  representatiyes  are,  in  such  case,  held  liable  in 
a89umpaU  for  the  value  of  the  property,  on  the  principle  that 
the  estate  which  received  the  benefit  should,  so  far,  repair  the 
injury:  Hamhly  v.  TroU^  1  Cowp.  872;  CravcUh  v.  PlympUm,  18 
Mass.  464;  Wilbur  v.  GUmare,  21  Pick.  262;  Povoell  v.  Bees,  7 
Ad.  &  El.  426;  IbOer  v.  Stewart,  3  Mau.  &,  Sel.  191.  And  it  ia 
upon  this  principle  alone,  as  it  seems  to  me,  that  a  promise  to 
pay  for  goods  tortiously  taken,  can,  in  any  case,  be  implied. 
It  is  clearly  so  where  the  action  is  brought  against  the  per- 
sonal representatives  of  a  wrong-doer.  In  Powell  v.  Bees,  just 
cited,  Lord  Denman  said:  "In  the  case  of  HamblyY.  IMt,  1 
Cowp.  872,  Lord  Mansfield  very  fully  considers  this  subject,  and 
lays  down  the  distinctions  which  arise  as  to  the  surviving  of 
remedies,  upon  the  cause  of  action,  and  the  form  of  action.  He 
observes,  that  there  is  '  a  fundamental  distinction.'  If  it  be  a 
sort  of  injury  by  which  the  offender  acquires  no  gain  to  himself 
at  the  expense  of  the  sufferer,  as  beating  or  imprisoning  a  man, 
etc.,  there  the  person  injured  has  only  a  reparation  for  the 
delictum  in  damages,  to  be  assessed  by  a  jury.  But  where,  be- 
sides the  crime,  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  tiie  value  of  the  property  shall  survive  against 
the  executor.  As  for  instance,  the  executor  shall  not  be  charge- 
able for  the  injury  done  by  his  testator  in  cutting  down  another 
man's  trees,  but  for  the  benefit  arising  to  the  testator  for  the 
value  or  sale  of  the  trees  he  shall."  In  GravaJth  v.  Plympton,  13 
Mass.  4&4,  Putnam,  J.,  in  delivering  the  opinion  of  the  court. 
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said:  **  The  principles  adopted  seem  to  be  tliat  whece  the  de- 
oeased,  by  a  tortious  act,  acquired  the  property  of  the  pUdntilf. 
as  by  cutting  his  trees  and  conyerting  them  to  his  own  use,  or 
by  converting  his  goods  to  his  own  use,  although  no  action  of 
troTer  or  trespass  will  lie,  yet  the  law  will  give  the  plaintiff  some 
form  of  action,  to  recover  the  property  thus  tortiously  obtained. 
But  where  by  the  act  complained  of,  the  deceased  acquired  no 
gain,  although  the  plaintiff  may  have  suffered  great  loss,  there  the 
rule,  actio  personalia  morUur  cum  persona,  applies."  So,  too,  in 
Wilbur  V.  CfUmore,  supra,  Maston,  J. ,  said : ' '  Whenever  the  prop- 
erly taken  by  the  testator  or  intestate  was  converted  to  his  own 
use,  so  as  to  become  a  part  of  his  assets,  an  action,  in  some  form, 
would  lie  against  his  representative  to  recover  the  value  of  the 
property." 

Now  in  the  case  before  us,  it  is  quite  clear  upon  the  evidence 
in  the  bill  of  exceptions,  that  no  action  for  this  supposed  injury 
would  lie  ihgainst  the  personal  representatives  of  the  defendant. 
Trespass  would  not,  for  it  dies  with  the  person;  and  assumpsU 
would  not,  for  no  property  was  acquired  by  the  defendant.  His 
estate  has  not  been  benefited  by  the  trespass,  if  it  was  one,  upon 
which  ground  alone,  are  the  personal  representatives  ever  held 
liable  for  the  wrongful  acts  of  a  testator  or  intestate.  As  the 
personal  representatives  of  the  defendant  would  not  be  lia- 
ble in  this  case,  I  think  it  clear  that  he  can  not  be  charged  in 
assumpsit  for  these  goods  as  sold  to  him.  There  is  no  case,  I 
will  venture  to  say,  in  which  an  action  for  goods  sold  will  lie 
against  a  party,  where  the  action  would  not  survive  against  his 
personal  representatives.  If  this  action  can  be  maintained 
against  the  defendant,  as  for  goods  sold,  it  will  follow  that  the 
personal  representatives  of  eveiy  deceased  sheriff,  coroner,  or 
constable,  who  had  wrongfully  seized  and  sold  property  on  exe- 
cution, must  be  held  liable  to  respond  to  the  full  value  of  such 
property,  although  the  proceeds  of  the  sale  had  been  paid  over 
to  the  creditor  in  the  execution,  and  the  property  of  the  deceased 
officer  had  not  received  a  farthing's  benefit  from  the  tortious  act. 
This  wt)uld  confound  well-known  and  well-settied  distinctions 
in  this  branch  of  the  law,  and  for  aught  I  see,  we  might  as  well 
hold  that  trespass  lies  against  executors  or  administrators,  for 
acts  done  by  their  testators  or  intestates,  as  to  hold  that  this  ac- 
tion for  goods  sold  can  be  maintained  against  the  defendant. 
If  a  promise  to  pay  for  the  goods  was  made  in  fact,  or  is  implied 
by  law,  then  undoubtedly  his  representatives  may  be  sued  on 
•Dch  promise.    No  express  promise  was  pretended  in  this  case; 
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and  Ml  fhe  peraonal  repieeentatiyes  of  ttie  dif eiidttt  oould  not 
be  held  liaUe  on  anything  shown  in  this  bill  of  exceptions,  it 
may,  I  think,  be  safely  held,  that  there  is  no  ground  on  which 
the  law  can  imply  a  promise  to  pay  for  the  goods. 

An  action  for  money  had  an4  reoeiYed  is  said  to  resemble  a 
bill  in  eqnify,  and  to  lie  whenever  money  has  been  received  by 
one  person  which  in  justice  and  eqnify  bdonga  to  another.  In 
eveiy  such  case  an  agreement  to  pay  over  the  money  thus  re- 
ceived is  implied  by  the  law:  2  Stark.  Ev.  83,  ed.  of  1849;  Jes- 
torn  V.  Brooke,  Oowp.  796;  Foster  v.  Stewart,  8  Man.  k  Bel.  191; 
Browne  on  Act.  at  Law,  515, 518.  But  this  principle  is  not  ap- 
plicable in  its  f nU  extent,  to  an  action  for  goods  sold,  as  the  law 
does  not  imply  an  agreement  to  pay  for  all  the  goods  of  which 
a  party  may  become  possessed.  ''  It  is  a  principle  weU  setaed,** 
says  Chief  Justice  Mellen,  Webster  v.  Drinkwater,  6  Greenl.  322 
[17  Am.  Dec.  238] , '  *  that  a  promise  is  not  implied  against  or  with* 
out  the  consent  of  the  person  attempted  to  be  charged  by  it :  Whit' 
ing  V.  SvMivan,  7  Mass.  107.  And  where  one  la  implied,  it  is  be- 
cause the  party  intended  it  should  be,  or  because  natural  justice 
requires  it,  in  consequence  of  some  benefit  received."  It  was 
not  shown  on  the  trial  of  this  case,  that  the  defendant  had  re- 
ceived any  benefit  from  the  seizure  and  sale  of  the  property  in 
question.  No  express  promise  to  pay  for  the  goods  was  pre- 
tended,  and  every  feature  of  the  transaction  repels  the  idea  that 
the  defendant  intended  to  have  one  implied  from  what  he  did. 
He  may  have  been  a  trespasser,  but  I  see  no  ground  on  which 
he  can  be  held  liable  for  these  goods  as  sold  to  him.  If  he  can 
be,  such  an  action  is,  in  almost  every  imaginable  case,  a  concur- 
rent remedy  with  trover,  replevin,  and  trespass  for  personal 
property.  It  may  be  a  concurrent  remedy  where  the  property 
has  been  appropriated  by  a  wrong-doer  to  his  own  use;  but  un- 
less that  fact  is  shown,  I  think  no  case  will  be  found  in  which  it 
has  been  held  that  a  promise  to  pay  for  the  goods  is  implied  by 
law.  That  was  not  shown  on  the  trial  of  this  cause,  and  there- 
fore, as  it  seems  to  me,  the  judge  erred  in  holding  that  the  ac- 
tion for  goods  sold  was  well  brought. 

The  ofier  to  prove  what  Laban  Tucker,  deceased,  had  sworn 
to,  as  a  witness  on  the  trial  of  a  former  action  of  trover  brought 
by  the  intestate,  George  E.  Osbom,  against  the  present  defend- 
ant, for  the  property  now  in  question,  was  improperly  rejected. 
We  can  not  understand  from  what  is  stated  in  the  bill  of  excep- 
tions, that  this  evidence  was  rejected,  as  was  urged  on  the  aigu* 
ment,  because  the  defendant  had  not  laid  a  proper  foundation 
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for  its  admindon  hj  proving  the  pendenqr  and  nature  of  the 
former  action,  and  ^e  death  of  the  witness  Tucker.  Take  what 
appears  in  the  bill  of  exceptions,  and,  fairly  understood,  it  imports 
an  offer  to  give  fall  proof  on  these  points;  nor  did  the  plaintiff 
object  to  the  offered  evidence  on  the  ground  that  saoh  prelimi- 
naiy  proof  had  not  been  given.  We  must  understand  the  de- 
fendant as  offering  to  show  what  the  former  suit  was,  and  the 
death  of  the  witness  Tucker,  as  well  as  to  prove  what  his  evi- 
dence was.  It  then  would  have  appeared,  according  to  this 
offer,  that  the  point  in  issue  in  the  former  action,  which  was 
trover  for  the  same  properly,  was  in  substance  the  same  as  in 
this,  the  parties  to  the  two  suits  being  also,  in  point  of  interssi, 
identical.  A  judgment  in  the  first  action,  upon  plain  and  well- 
settled  principles,  would  have  been  a  bar  to  the  second:  1  Ph. 
Ev.  888;  BUchin  v.  GampbeU,  2  W.  Bl.  827.  It  was,  therefore, 
the  common  case  for  resorting  to  evidence  of  what  had  been 
awom  to  by  a  deceased  witness:  1  Ph.  Ev.  280,  281. 

It  was  urged  on  the  argument  that  the  taxes  which  the  de- 
fendant was  required  to  coUeot,  although  nominally  set  down 
against  George  B.  Warren,  were  really  a  charge  upon,  and 
should  have  been  paid  by,  the  then  owners  of  the  cotton  factory, 
and  that  the  defendant  had  a  right  to  levy  and  make  the  same 
out  of  any  property  in  the  possession  of  such  owners.  The 
terms  on  which  these  assessments  were  made  are  not  shown  by 
the  bill  of  exceptions;  there  may  have  been  a  separate  valuation 
and  a  separate  tax  for  the  factory,  or  it  may  have  been  named 
in  the  assessment  rolls,  but  without  a  separate  valuation  or  tax, 
being  carried  into  a  general  mass  of  properly  owned  by  the  same 
person.  The  point  suggested  is  one  of  some  delicacy  and  im- 
portance, if  not  of  difficulty,  and  should  not,  as  I  think,  be  ven- 
tured upon  without  knowing  precisely  the  terms  and  manner  in 
which  those  assessments  were  made.  This  might  have  been 
shown  by  proper  extracts  from  the  warrants,  and  the  rolls,  an- 
nexed thereto,  which  were  in  the  defendant's  hands,  and  under 
which  he  assumed  to  act.  But  these  are  not  furnished,  and  the 
point  will  not  be  considered.     There  should  be  a  new  trial. 

Ordered  accordingly. 

Watviho  Tobt  akd  Sunro  in  Aaaxnasni  See  the  note  to  ff «6iCer  v.  DHmk' 
waier,  17  Am.  Dea  242;  Stoekeii  ▼.  WiUUms,  20 Id.  438;  GUmwr.  WUbmt^ 
82  Id.  410;  O'Ckniay  v.  NaUha^  40  Id.  87,  and  note;  Bisquaiy  ▼.  Jeundol^  44 
Id.  488.  That  a  vendor  of  goods  induoed  by  frand  to  give  credit  may  walTt 
the  tort  and  sue  in  astumpsU  immediately  for  the  value  of  the  goods,  proving 
the  fraud  to  avoid  the  stipulation  for  credit,  is  held,  citing  the  prindpil  com, 
In  Sea  T.  Ftdmer,  27  Barb.  6fi2»  856;  MeOddrkh  v.  IFiflito,  68K.  T.  6fiDt 
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Weigand  ▼.  SitM,  4  Abb.  App.  Deo.  602, 505;  8.  C,  8S  How.  Pr.  174»  17«; 
&O.,SEe3r68,120,  122.  But  in  Barrett  ▼.  iToef/o,  5  Bin.  41,  it  is  held  thai 
the  vendor  in  sach  a  case  can  not  sue  in  oMwrnpett,  but  mnit  faring  troTer 
or  repieyin^  if  the  frandolent  purebaaer  has  not  sold  the  goods.  In  AhboU  ▼. 
BZosMMia,  66  Barb.  855,  howeyer,  it  is  laid  down  that  in  case  of  a  wrongful 
oonversion  of  property  the  owner  may  waive  the  tort  and  sue  in  aantmpaU, 
thoogh  the  wrong-doer  has  not  sold  the  property,  if  he  has  used  it  absolntely 
for  his  own  benefit,  changing  its  condition  and  character;  and  the  court  refa 
to  the  statement  in  the  principal  case  that  the  deci8i<»is  on  thii  point  are  not 
in  harmony. 

Pbomibb,  ExFans  ob  Impubd,  Ebbbhtial  in  AasmcpsiT:  See  Seamum 
y.  WkUneif,  35  Am.  Dec.  618;  ffaU  v.  HwiUxm,  44  Id.  3321 

TnnMoirr  of  Dbcxabbd  Wrmss  on  Fobmsb  Trial,  ADiOBBiBniiTT  of: 
See  Jfelfbrine  y.  Storty^  84  Am.  Dec.  874;  OaimM  y.  Jofrnton^  85  Id.  272| 
QMsrdmm  y.  Cbrmooff,  44  Id.  485,  and  cases  cited  in  the  notes  tbaretoi 


Stanton  v.  Allesn. 

[6Dni0.4S4.] 

AoBniBMT  ABAuan  PuBLio  Pouor.— Articles  of  association  entered  into 
by  the  proprietors  of  transportation  lines,  whereby  they  agree  to  stock 
all  the  earnings  of  their  boats;  to  appoint  an  agent  to  act  under  the  advice 
of  a  committee  and  do  snch  acts  as  the  committee  advises;  to  give  snoh 
committee  the  power  of  making  rates  of  transportation  which  shall  gov- 
ern the  association;  to  make  returns  in  writing  to  the  agent  each  month 
of  all  freight  and  passengers  transported  for  the  preoeding  month,  com- 
puted at  such  rates  as  the  committee  had  established  for  that  month,  and 
of  the  tolls  on  the  same;  to  make  divisions  and  settlements  on  certain 
specified  days,  etc.;  are  void,  and  a  promissory  note  arising  out  ci  said 
articles  of  association  for  a  settlement  made  thereunder  is  also  void. 

AiMUMHUT  on  a  note  and  a  bill  of  exchange.  The  note  pur- 
ported on  its  face  to  be  "  for  balance  due  for  percentage  of  tolls 
for  the  season  of  1843,"  and  was  signed  by  John  Allen  and  pay- 
able to  ''Asa  C.  TefEt,  agent."  The  bill  of  exchange  was  directed 
to  and  accepted  by  John  Allen,  and  drawn  by  ''Asa  C.  Teffb, 
agent,"  and  requested  the  payment  of  six  hundred  and  eighty- 
seven  dollars  and  twenty-eight  cents,  to  be  charged  to  account  of 
canal  association.  The  pMntiff  sued  as  president  of  the  Albany 
Exchange  Bank.  The  indorsement  of  the  note  and  bill  to  him 
was  shown;  but  it  appeared  that  they  did  not  belong  to  the 
bank,  but  were  held  by  it  on  account  of  the  canal  association. 
It  was  shown  that  they  were  made  and  accepted,  in  pursuance 
of  a  settlement  made  with  Tefft  as  agent,  pursuant  to  articles 
of  association  between  thirty-five  separate  transportation  lines. 
The  material  parte  of  these  articles  are  stated  in  the  syllabus. 
The  effect  of  the  association  had  been  to  increase  the  price  of 
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freights  from  ihirfy  to  fifty  per  cent.    The  oonrt  held  the 
eiation  nnla^wfiily  and  directed  a  nonsuit. 

A.  Taber^  for  the  plaintiff. 

8.  Stevens  f  for  the  defendant. 

By  Court,  HoEibsock,  J.  The  plaintiff  was  not  the  holder  of 
the  note  and  bill  in  question  for  Talue,  and  the  defendant  had  a 
right  to  go  into  the  question  of  consideration.  It  is  to  be  set- 
tled, therefore,  whether  the  articles  of  association  produced  by 
the  defendant  were  illegal  and  Toid,  as  against  public  policy. 
The  association  was  formidable  and  imposing,  consisting  as  it 
did  of  the  members  of  all  the  transportation  lines  on  the  Erie 
and  Oswego  canals  at  the  time.  Its  professed  object  and  pur- 
pose was  the  establishment  of  fair  and  uniform  rates  of  freight, 
and  to  equalize  the  business  among  the  members.  These  rates 
were  to  be  determined  by  a  committee,  and  to  extend  to  the 
transportation  of  both  freight  and  passengers.  While  the  intro- 
ductory terms  of  the  agreement  proposed  nothing  apparently 
objectionable,  the  ultimate  object  is  yeiy  manifest  and  is  of  a 
different  character.  It  is  nothing  less  than  the  attainment  of 
an  exemption  of  the  standard  of  freights,  and  the  facilities  and 
accommodations  to  be  rendered  to  the  public  from  the  whole- 
some influence  of  rivalry  and  competition.  To  produce  that  end 
more  completely,  each  member  binds  himself  not  only  to  run  all 
his  present  boats  according  to  the  agreement,  and  turn  their 
earnings  into  the  common  stock,  at  Uie  rates  agreed  upon  and 
at  which  rate  he  is  to  be  charged  in  the  final  distribution,  though 
he  may  have  received  or  charged  less,  but  he  is  also  prohibited^ 
under  severe  penalties,  from  employing  on  any  other  terms  boats 
subsequently  acquired.  Besides,  as  much  as  possible  to  secure 
the  exclusion  of  others  from  their  fair  share  of  business,  each 
pariy  is  bound,  if  he  shall  have  more  freight  than  he  can  carry, 
to  offer  it  to  some  of  the  associates;  and  if  they  do  not  take  it, 
he  is  then  authorized  to  procure  its  transportation  without  limi- 
tation as  to  rate,  and  after  taking  out  the  freight  and  certain 
charges  for  risk  and  trouble,  to  turn  in  the  balance  to  the  com- 
mon stock.  The  association  being  thus  secured  against  internal 
defection  and  external  encroachments,  and  the  members  having 
thrown  their  concerns  into  stock,  to  derive  an  income  in  propor- 
tion to  the  number  of  shares  they  hold,  and  not  according  to 
their  merit  and  activity  in  business,  and  safe  against  the  reduc- 
tion of  compensation  that  would  otherwise  follow  mean  accom- 
modations and  vfant  of  skill  and  attention,  the  public  interest 
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mart  newwuarily  suffer  grieTOW  lew.  Indeed  the  oonaeqnenoe 
of  sucli  a  state  of  things  would  shortly  be,  that  freighters  and 
passengers  would  be  ill  served,  jurt  in  proportion  as  the  oarriers 
were  well  paid. 

As  these  canals  are  the  property  of  the  state,  oonstmoted  at 
gveat  expense,  as  facilities  to  trade  and  commerce,  and  to  foster 
and  encourage  agriculture,  and  are  at  the  same  time  a  munificent 
source  of  revenue,  whatever  concerns  their  employment  and  use- 
fulness deeply  involyes  the  interests  of  the  whole  state.  If  then, 
in  addition  to  the  evils  already  pointed  out,  as  incident  to  this 
confederal,  a  diminution  of  the  revenue  of  the  state  would 
follow,  of  which  there  can  be  no  doubt,  as  our  canals  have  rivals 
by  no  means  impotent,  in  the  great  inland  carrying  trade  of  the 
north  and  west,  the  question  whether  the  association  can  be  up- 
held, becomes  one  of  momentous  import.  Though  the  branch 
of  the  law  relating  to  public  policy  is  liable  to  be  misunderstood 
and  extended  beyond  its  j>roper  dimensions,  still  it  must  not  on 
that  account  be  neglected  or  disparaged.  The  rule  that  con- 
tracts and  agreements  are  void  when  contrary  to  public  policy, 
when  properly  imderstood  and  applied,  is  one  of  the  great  pre- 
servative  principles  of  a  state.  Sound  morality  is  the  comer- 
stone  of  the  social  edifice.  Whatever,  therefore,  disturbs  that, 
is  condemned  under  that  fundamental  rule.  So  marriage  being 
the  only  guaranty  of  a  numerous  and  soimd  population,  whai- 
ever  imposes  restiaint  or  dishonor  on  it  receives  no  countenance 
from  the  law.  Upon  no  other  reasonable  ground  than  that  the 
interest  of  the  sbtte  requires  it,  can  a  contract  with  an  alien 
enemy,  otherwise  innocent,  be  held  entirely  void:  Potts  v.  BeU, 
8  T.  B.  648;  Furtado  v.  Bodgera,  8  Bos.  &  Pul.  200.  So  of  agree- 
ments not  to  compete  at  auctions  and  to  divide  the  profits< 
Doolin  V.  Ward,  6  Johns.  194;  WObur  v.  Sow,  8  Id.  444.  If  we 
ascend  to  the  artificial  institutions  of  the  government  of  a  state, 
we  find  that  contracts  are  held  void  if  they  interfere  with  their 
healthful  operation.  Hence,  when  wagers  were  generally  lawful, 
a  bet  on  the  result  of  an  election  was  illegal.  And  agreements 
in  consideration  of  the  withdrawal  of  opposition  to  a  proposed 
statute,  have  been  held  void;  Pengry  v.  Waahburny  1  Aik.  264. 
So  of  an  agreement  to  pay  money  in  consideration  of  forbearance 
to  make  proposals  to  the  postmaster-general  for  a  mail  contract; 
ChiUck  V.  Ward,  6  Halst.  87  [18  Am.  Dec.  889]. 

The  counsel  for  the  plaintiff  referred  to  Bichardaon  v.  MeUish, 
2  Bing.  229,  to  show  that  the  doctrine  respecting  public  policy 
as  a  defense,  was  not  to  be  encouraged  or  extended.    There  is 
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BO  doubt  that  it  ought  not  to  hate  been  extended  to  that  ease. 
If,  in  examining  what  iras  there  said  by  the  jndgee,  we  ocmAne 
onxeeltee  to  what  was  pertinent  to  the  eaee,  it  will  not  be  found 
in  oonfliet  with  the  doctrine  to  which  I  hare  referred. 

It  was  also  urged  that  the  a8B6ciation  was  a  partnership,  and 
that  the  uniformity  of  freights  was  but  an  incident  to  its 
formation.  But  the  parties  in  their  agreement  expressly  protest 
against  its  constituting  a  partnership.  But  whether  it  is  of  that 
character  or  not  is  not  material.  No  one  can  be  deoeii^  by 
any  supposed  analogy  between  ihe  principle  of  uniformity  of 
price  among  the  members  oi  an  ordinary  business  firm,  and  the 
same  thing  in  a  confederacy,  formed  for  no  ottier  puri>ose  or 
use  than  to  bring  it  about.  It  was  also  said  tiiat  the  dealers  in 
a  particular  article  in  a  city  or  place  might  and  did  hare  an  un- 
derstanding from  day  to  day  as  to  its  price.  That  is  true,  and 
it  is  not  necessaiy  to  inquire  whether  such  a  system  might  not 
be  carried  so  &r,  and  be  accompanied  with  such  circumstances 
and  regulations  as  to  render  it  unlawful.  But  the  comparison 
of  the  two  cases  totally  fails,  unless  it  be  supposed  that  the  diy 
or  place  was  built,  owned,  and  governed  by  the  state  as  a  great 
commercial  mart  for  the  benefit  of  the  whole  people,  where  the 
rerenue  of  the  state  and  the  advantages  to  the  community  de* 
pend  on  open,  free,  and  fair  competition.  Finally,  I  conclude 
that  the  association  in  question  had  a  manifest  and  necessaiy 
tendency  to  diminish  the  revenue  of  the  state,  impair  the  util- 
ity of  a  groat  public  work  intimately  connected  with  the  inter- 
ests of  the  whole  people,  and  that  it  must  be  eminently  injurious 
to  trade.  The  articles  of  association,  therefore,  in  our  judg> 
ment,  unquestionably  contravene  public  polipy,  and  are  man- 
ifestly injurious  to  the  interest  of  the  stote.  Hence  they  are 
void  at  the  comm<mlaw.  It  has  heretofore  been  decided  by  this 
court  that  an  association  among  carriers  on  the  Erie  canal,  with 
provisions  in  its  articles  very  similar  to  the  present,  though  of 
far  less  extent,  was  a  conspiracy  to  commit  an  act  injurious  to 
trade,  contrary  to  3  B.  S.  691,  sec.  8,  and  was  therefore  utterly 
void:  Hoober  v.  Vandewaierf  4  Denio,  849  [47  Am.  Dec.  68]. 
Iliat  decision  being  conclusive  on  the  main  point  in  the  present 
case,  I  might  have  rested  upon  Qiat  authority  alone,  if  I  had  not 
supposed  that  the  occasion  called  for  an  opinioa  as  to'  the  legal- 
ity of  sudi  an  association  upon  the  principles  of  the  common 
law. 

It  is  urged  by  the  plaintiffs  counsel,  that  if  the  articles  of  aa- 
aoeiation  were  reaUj  void,  the  question  should  have  been  sub- 
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mitted  to  the  jmy  whether  the  note  and  bill  arose  ont  oi  the 
bnsineBa  of  the  aaaooiation.  I  think  the  judge  waa  correct. 
Their  connection  with  the  association  was  so  olmons  that  there 
was  nothing  to  leave  to  the  juxy.  The  note,  on  its  fiioe,  stated 
that  it  was  for  **  percentage"  on  tolls  for  the  season  of  1843,  and 
it  was  indorsed  Asa  0.  Tefit,  agent.  .The  defendant  was  a  mem- 
ber of  the  association.  Tefft  was  its  agent,  and  he  held  that  re- 
lation to  no  other  company.  The  note  was  proved  to  have  been 
disconnted  for  the  benefit  of  the  association,  and  to  have  been 
taken  up  with  the  funds  of  the  association.  The  words  "  per- 
centage of  toll  **  are  explained  by  one  of  the  provisions  in  the 
articles,  and  nothing  else  can  explain  them.  It  is  stated  in  the 
draft  that  it  was  on  account  of  the  association.  Besides,  there 
does  not  appear  to  have  been  any  dispute  as  to  that  question  of 
&ct  after  the  testimony  was  closed.  The  bill  and  note  having 
arisen  out  of  a  transaction  which  was  contiary  to  law,  no  action 
could  be  maintained  upon  them.  The  nonsuit  was  therefore 
properly  ordered. 
New  trial  denied. 


Ck>iiTB.A0iis  Void  as  AaAurar  Pubuo  Pouot;  what  we,  and  what  are  not: 
See  CUppinffer  v.  He^pbangh^  40  Am.  Deo.  619  and  notoi  HwUv,  Tml,  42  Id. 
069;  Hooker  t.  Vandewaier,  47  Id.  268;  TOmm  v.  HimieB,  Id.  422.  An  agree- 
ment  by  which  aeveral  transportation  oompaniea  oombine  for  the  porpoee  of 
destroying  competition  and  establishing  uniform  rates  of  freight  is  injnrioaa 
to  trade  and  Toid:  Hooherv.  Vandewater,  47  Am.  Dec.  258.  So  an  agreement 
by  a  railway  corporation  with  a  rival  company  not  to  build  its  road  beyond  a 
certain  point,  so  as  to  compete  with  the  rival  line:  Hartfordtie,  R,  R.  Co,  v. 
Kew  York  etc  R.  R.  Co*,  S  Bob.  410.  So  an  arrangement  or  combination  know- 
ingly entered  into  by  salt  manufaotorers  to  raise  the  pzioe  of  salt:  Clamey  v. 
Onondaga  etc.  Co.,  62  Barb.  896,  407.  So  an  agreement  entered  into  for  the 
porpoee  of  advancing  the  selling  price  of  stocks  by  fictitions  dealings  designed 
to  produce  in  the  public  mind  a  false  impression  as  to  the  value  of  the  stocks 
and  to  induce  investment:  Lhfermore  v.  BuehmeU^  6  Hun,  286;  all  citing  the 
principal  case.  But  it  is  otherwise  as  to  an  agreement  by  a  telegraph  company 
transferring  its  property,  rights,  and  franchises  to  another  company  taking 
payment  in  stock  of  the  latter  company,  where  the  statute  authoriaed  it: 
Hatch  v.  American  Union  T.  Co.,  9  Abb.  N.  Gas.  288.  And  an  agreement  to 
engage  m  the  business  of  furnishing  recruits  to  the  army  during  a  war,  and 
to  share  in  the  profits  of  the  contracts  made  by  the  parties  respectively  with 
various  towns,  and  not  to  compete  with  each  other,  is  held  not  to  be  void  ai 
against  public  polu^  unless  a  conspiracy  to  control  prices  or  create  a  mooopoly 
is  shown:  Marwh  v.  Ruaeell,  66  N.  T.  288^  298,  reversing  a  a,  SLus.  84a 
Both  the  oases  last  named  distingulBh  the  principal  oasei 

TiiLiaaL OocraACBHi  jrog BHToaniawLa;  See  Webbr.  JUdUre, 40An.  Deo. 
419:  iftflar  ▼.  i)aeid^  44  Id.  716;  iToiMff  y.  iVNMloK  46  Id.  416  nd 
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GOBNINa   V.  MoGULLOVOH. 

(1  New  TOBE  (1  OUMWOOK),  47.] 

InRiTiiKrAL  LiABniTT  OF  A  Stookholdsr,  under  a  chtatu  wUeh  deehwi 
ftookholdefB  penonally  liable  for  debts  oontraoted  by  tfao  oorporatioai  ii 
not  a  new  liability  oreated  by  the  act,  bnt  is  a  preeervatum  of  the  oom- 
mon-law  liability  which  members  would  incur  as  partnenp  for  the  en* 
gagements  of  the  corporation,  were  it  not  incorporated. 

Tm  Ldcitation  or  Timb  fob  Bbinoiko  Suit  to  enforce  such  individiial 
liability  is  six  years,  not  three.  Such  suit  is  not  to  be  deemed  an  aotloii 
''upon  a  statute,"  etc.,  such  as  must  be  brought  (by  2  N.  T.  R.  8.  208^ 
see.  81)  within  three  yean;  but  is  an  " action  foonded on  oontraoti" suob 
aj  (by  2  R.  8.,  p.  296,  sea  18)  may  be  commeooed  at  any  time  within 


Appeal  from  a  judgment  BustainiBg  a  damuner  to  a  plea. 
Oorxung  and  Homer,  haying  sold  goods  to  the  Bossie  Galena 
Company,  inooipoxated  by  special  charter  (N.  Y.  Laws,  1887, 
446,  c.  401),  and  having  recovered  judgment  for  the  price  against 
the  company,  on  which  ezecntion  was  returned  unsatisfied,  now 
sned  McColloQgh,  as  a  stockholder  of  the  company,  to  hold 
him  indiTidnally  liable  for  the  debt.  The  danse  in  the  charter 
declaring  the  indiyidnal  liability  of  stockholders  was  as  follows: 
"  The  stockholders  of  said  corporation  shall  be,  jointly  and 
severally,  personally  liable  for  the  payment  of  all  debts  or  de- 
mands contracted  by  the  said  corporation,  or  their  authorized 
agent  or  agents;  and  any  person  having  any  demand  against  the 
said  corporation  may  sue  any  stockholder,  director,  or  directors, 
in  any  court  having  cogniaanoe  thereof,  and  recover  the  same 
with  ooata."  The  defendant  pleaded  the  statute  of  limitationB, 
via.,  that  the  aetion  was  not  brought  within  the  three  jean 
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limited  hj  eeetion  81  of  2  B.  S.  298  (cited  in  the  opinioii  of 
Jones,  J.);  and  the  cause  was  heard  in  the  sapreme  court  on 
demuzrer  to  this  plea.  A  like  action  brought  hy  another  cxed- 
iter  of  the  same  company  and  inrolving  the  same  question  was 
pending,  in  which  the  supreme  court  had  sustained  the  defense 
(I^redand  v.  XcCuUough,  1  Den.  414;  3.  C,  48  Am.  Dec.  685); 
the  court,  therefore,  gave  this  cause  only  a  pro  forma  hearing 
and  followed  its  former  decision.  The  plaintifSi  now  brought 
enor  to  review  the  judgment  sustaining  the  demurrer.  The  suit 
by  Freeland  was  submitted  to  abide  the  judgment  in  thia 

Niohdlaa  Hill,  jun.^  and  D.  BurweU,  for  Ooming  and  Homer. 

Chorge  Bowman,  for  Freeland  and  others. 

J,  O,  Smiih  and  John  Van  Bwren,  for  the  defendant  in  error. 

JoNBS,  J.  Coming  and  Homer,  the  pJaintiflBB  in  error,  made 
a  sale  of  merchandise  to  the  Bossie  Ghdena  Company,  wherein 
the  defendant  in  error  was  a  stockholder,  and  i^ter  obtaining 
a  judgment  against  the  company  for  the  amount  thereof,  and 
after  an  execution,  issued  on  the  said  judgment,  had  been  re- 
turned unsatisfied,  brought  this  action  against  the  defendant  in 
error  as  being  a  stockholder  and  member  of  the  company,  and 
personally  liable  for  the  debt.  The  defendant  pleaded  in  bar 
of  the  action  that  the  cause  of  action  did  not  accrue  to  the 
plaintiffii  within  three  years  next  before  the  commencement  of 
the  suit.  To  this  plea  the  plaintifls  demurred,  and  the  supreme 
court  gave  judgment  against  them.  That  judgment  is  now 
before  this  court  for  review.  The  question  is,  whether  the 
atalute  limitation  of  three  years  for  the  commencement  of 
actions  on  statutes  for  a  forfeiture  or  cause,  the  benefit  and  suit 
whereof  is  limited  to  the  party  aggrieved,  or  to  such  party  and 
the  people  of  the  state,  applies  to  this  case,  and  bars  the  plaint- 
iffs action.  The  revised  statutes  contain  a  general  provision 
limiting  the  time  to  six  years  within  which  actions  of  account, 
atmimptU,  or  on  the  case,  founded  on  any  contract  or  liability, 
express  or  implied,  are  to  be  commenced,  as  expressed  in  the 
fourth  subdivision  of  section  18  of  the  second  article  of  title  2 
OA  uie  chapter  entitled^  **  of  actions  and  the  tames  of  oommeno- 
ing  them,"  which  the  plainti£b  suppose  to  apply  to  this  action. 
And  those  statutes  also  contain  a  special  provision  declaring 
that  all  aetiotts  upon  any  statute,  made  or  to  be  made,  for  any 
foifeiture  or  cause,  the  benefit  and  suit  whereof  is  limited  to 
tiia  parigr  aggrieved,  or  to  such  party  and  tiie  people  of  this 
state,  shall  be  commenced  within  three  years  after  the  oflfense 
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oommitted,  or  {he  caoBe  of  aotion  aoorned,  and  not  after,  ai 
expressed  in  section  81,  in  the  third  article  of  aaid  title  and 
chapter;  and  within  this  proTision  the  defendant  clauns  the 
present  eoit  to  come.  To  which  of  these  obssee  does  this 
action  properly  belong? 

It  was  the  manifest  intention  of  the  legislature  in  framing 
the  proTiEoons  of  the  statate  for  limiting  the  times  for  the  com- 
mencement of  actions,  to  separate  and  distingnish  actions  on 
contract,  and  for  causes  founded  on  good  and  Taluable  consid- 
erations, from  actions  on  statutes  for  forfeitures  and  causes  in 
affinity  with  them,  and  to  apply  to  the  latter  class  shorter 
periods  of  limitation  than  to  the  former.  In  accordance  with 
this  principle,  and  with  intent  to  secure  to  all  actions  for  causes 
on  meritorious  consideration,  the  benefit  and  privilege  of  the 
longest  time  of  limitation,  the  fourth  subdiTision  of  the  eigh- 
teenth section  is  conceiYed  in  the  most  comprehensiTe  terms, 
extending  to  and  embracing  all  actions  on  the  case,  founded  on 
any  contract  or  liability,  express  or  implied;  and  to  it  this 
action,  being  on  the  case,  for  the  price  or  value  of  merchandise 
sold  and  deUvered  by  the  plaiiitiffs  to  the  Rossie  GUena  Com- 
pany, of  which  the  defendant  was  a  stockholder,  on  the  ground 
of  his  personal  liability  for  the  debt,  must  belong,  unless  the 
cause  of  action  against  the  defendant  Wfts  in  fact  created  or 
accrued  to  the  plaintiffs  by  the  statutes  for  the  incorporation 
of  the  company,  or  the  action  itself  is  necessarily  upon  the 
statute.  Was  the  debt  contracted  to  these  plaintiffs  by  the 
purchase  of  the  merchandise  sold  to  the  company,  the  debt  of 
the  corporate  body  exdusiyelyf  or  is  this  suit  against  the 
defendant  personally,  for  it,  strictiy  and  technically  an  action 
on  the  statute  of  incorporation? 

The  ground  of  the  aotion  is  the  individual  liability  of  the  de- 
fendant to  pay  for  merchandise  sold  and  delivered  to  a  company 
of  which  he  was  at.the  time  a  member.  If  that  company  had 
been  a  voluntary  unincorporated  association  of  individuals, 
using  the  name  of  the  Rossie  Galena  Company  in  its  operations, 
his  liability  for  its  engagements  would  have  been  clear,  and  his 
defense  in  point  of  form  to  an  action  against  him  solely  for  a 
debt  of  the  company,  would  have  been  the  non-joinder  of  his 
associates  with  him  in  the  action.  How  has  the  act  of  incor- 
poration in  this  case  shielded  the  stockholders  from  that  respon- 
sibility for  the  debts  of  the  company,  which,  acting  without  it, 
they  would  have  incurred?  It  is  not  a  general  unqualified  in- 
corporation of  the  company  imparting  to  the  stockholders  and 

4m.  Dao.  Vox*.  XTiDC-l> 
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members  composing  it  as  a  l^gal  consequence  an  exemption 
from  personal  liability  for  the  debts  and  engagements  of  the 
body  corporate.  It  is  a  legisktiye  grant  of  a  special  qualified 
corporate  capacity,  with  adequate  plenary  powers  for  the  pur- 
poses of  its  institution,  but  with  the  personal  liability  of  the 
stockholders  for  the  debts  the  company  shall  contract,  and 
the  liabilities  they  shall  incur.  The  statate,  at  the  same  time 
that  it  incorporates  the  company,  and  thereby  enables  them 
to  contract  debts  in  their  corporate  names,  provides  that  the 
stockholders  who  compose  the  company,  and  for  whose  use  and 
benefit  purchases  are  made  and  debts  contracted,  in  their  cor- 
porate name  shall,  notwithstanding  their  incorporation,  be 
jointiy  and  seyerally  personally  liable  for  the  payment  of  all 
debts  or  demands  contracted  by  the  company,  and  that  any  per- 
son having  any  demand  against  the  corporation,  may  sue  any 
stockholder,  director,  or  directors,  in  any  court  having  cogni- 
zance thereof,  and  recover  the  same  with  costs.  The  legislature 
iJius  concurrentiy  with  the  creation  of  the  body  corporate,  and 
in  the  same  statute  which  creates  it,  enacting  and  providing 
that  it  shall  not  possess  the  capacity  nor  have  the  legal  efiect 
and  operation  which  an  unqualified  act  of  incorporation  would 
possess  and  have  of  imparting  to  its  stockholders  irresponsibil- 
ity for  its  debts,  or  of  ^contracting  debts  in  its  corporate  name 
on  the  responsibility  of  the  corporation,  solely  and  so  as  to  ex- 
empt its  stockholders  from  personal  liability  tiieref or. 

If  then  the  incorporation  of  this  company  does  not  shield  or  ex- 
empt its  corporators  and  members  from  individual  responsibilily 
for  the  debts  and  engagements  of  the  company,  but  leaves  them, 
under  the  common-law  liability,  as  partners  or  joint  debtors  for 
those  debts  and  engagements,  must  it  not  follow  that  the  de- 
fendant, McCullough,  he  being  a  stockholder  in  the  Bossie  Oi^ 
lena  Company,  at  the  time  the  debt  of  that  company  to  these 
plaintifb  was  contracted,  became,  on  the  consummation  of  the 
contract  by  the  delivery  of  the  goods  to  the  company,  liable  for 
the  payment  of  the  debt  contracted  thereby?  The  act  of  incor^ 
poration  affording  him  no  protection  therefrom,  and  not  only 
leaving  him  personally  liable  therefor,  but  in  express  terms  rec- 
ognizing and  affirming  such  liability,  what  defense  could  he 
make  to  an  action  charging  him  as  a  partner  or  joint  debtor  on 
the  contract  of  the  company?  The  personal  liability  of  the 
stockholders  to  creditors  imder  this  charter,  for  the  debts  of  the 
company,  is  an  element  of  the  incorporation  which  wholly  ex- 
cludes all  claim  of  any  stockholder  to  treat  those  debts  as  debts 
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of  the  corporate  body  solely,  wHch  he  did  not  contract  and  is 
not  bound  to  pay.  The  stockholders  all  stand  under  this  act  of 
incorporation  on  the  same  ground,  and  under  the  same  respon- 
sibility as  respects  creditors,  as  they  would  if  unincorporated 
have  stood.  This  liability  the  stockholders  voluntarily  assumed^ 
and  it  could  not  have  been  misunderstood  by  them.  It  is  fully 
and  clearly  expressed  in  the  act  of  incorporation.  The  original 
stockholders,  by  their  acceptance  of  the  charter,  and  subsequent 
purchasers  in  becoming  members,  assented  and  agreed  to  the 
terms  and  conditions  of  the  act  of  incorporation.  The  defend- 
ant in  this  suit,  in  common  with  the  other  stockholders,  by  his 
acceptance  of  the  charter,  agreed  to  its  terms,  and  especially  to 
that  feature  of  it  so  strongly  marked,  of  the  individual  liability 
of  the  stockholders  equally  with  that  of  the  corporate  body  for 
the  debts  of  the  company.  It  is  a  liability  which  every  stock- 
holder must  be  understood  to  assume  and  take  upon  himself  and 
to  be  under  to  those  who  deal  with  the  company.  Dealers  con- 
tract with  the  corporation  on  the  faith  of  that  security  for  the 
performance  of  the  contract.  The  credit  they  give  is  given,  and 
they  trust,  as  well  to  the  personal  liability  of  the  stockholders^ 
as  to  the  responsibility  of  the  corporation,  for  the  fulfillment  of 
the  engagement;  and  each  stockholder  incurs  that  liability  to 
the  creditor  the  moment  the  contract  of  such  creditor  with  the 
company  is  consummated.  When,  therefore,  the  plaintiffs  sold 
and  delivered  their  merchandise  to  the  company  whereof  the  de- 
fendant was  a  stockholder,  they  acquired  a  right,  of  which  noth* 
ing  could  divest  them,  to  the  liability  of  the  defendant  for  the 
payment  of  the  price  of  the  goods;  and  the  defendant  incurred 
the  obligation  to  answer  and  pay  the  debt  thus  contracted. 

The  creditors  were,  it  is  true,  required  by  the  tenth  section  of 
the  act  of  incorporation,  first  to  obtain  judgment  against  the 
corporation  (imless  previously  dissolved)  for  their  demand,  and 
to  cause  execution  to  be  issued  thereon,  which  was  to  be  re-' 
turned  unsatisfied,  in  whole  or  in  part,  before  they  commenced 
their  suit  therefor  against  the  individual  stockholder  on  his  per- 
sonal liability.  But  this  provision  does  not  affect  the  right  of 
the  creditor  to  the  personal  liability  of  the  stockholder  for  his 
debt,  nor  the  obligation  of  the  stockholder  to  pay  the  same;  nor 
does  it  prevent  the  liability  of  the  stockholder  to  the  creditor 
from  attaching  and  becoming  perfect  on  the  consummation  of 
the  contract  of  the  creditor  with  the  corporation.  It  simply 
defers  the  remedy  by  action  upon  that  responsibility  until  the 
remedy  at  law  against  the  corporation  shall  be  exhausted,  or  the 
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corporation  shall  have  been  dissolTod.  The  intention  of  it  is  to 
secure  the  stockholder  from  an  immediate  recourse  to  him  upon 
his  personal  liability  when  the  corporation  may  be  solvent  and 
able  to  pay  the  debt,  and  the  creditor  may  have  an  effectual 
remedy  against  the  corporate  body  for  his  demand.  The  sub- 
stance of  the  ninth  section  is,  that  the  stockholder  shall  be 
jointly  and  severally  personally  liable  for  the  payment  of  all 
debts  contracted  by  the  company,  and  that  any  person  having  a 
demand  against  the  corporation  may  sue  any  stockholder  there- 
for, and  recover  the  same  with  costs;  and  the  tenth  section  pro- 
vides, that  before  suit  shall  be  commenced  upon  any  such 
demand,  judgment  shall  have  been  obtained  against  the  corpora- 
tion thereon,  and  execution  issued  and  returned  unsatisfied,  in 
whole  or  in  part,  or  the  corporation  shall  have  been  dissolved. 
CTpon  these  two  sections  taken  together  the  personal  liability  of 
(he  stockholder  for  the  payment  of  the  debt  is  immediate  and 
Absolute  the  moment  the  debt  is  contracted  or  incurred  by  the 
company;  but  the  recourse  of  the  creditor  by  suit  to  the  stock- 
holder upon  that  personal  liability  is  deferred  until  he  shall 
have  first  exhausted  his  remedy  at  law  against  the  corporation, 
or  the  corporation  shall  be  dissolved. 

The  intention  of  the  legislature  obviously  was  to  incorporate 
the  company  with  a  qualified  corporate  capacity,  vesting  general 
corporate  powers  in  the  company,  but  leaving  the  stockholders 
personally  liable  for  the  debts  of  the  corporation;  and  to  effectuate 
that  intention  it  was  necessary  to  qualify  the  grant  of  a  corporate 
eapaciiy  to  contract  debts  by  a  provision  that  the  stockholders 
should  be  personally  liable  to  creditors  therefor.  It  was  fully 
understood,  that  under  a  general  unqualified  incorporation  of 
the  company,  the  debts  contracted  by  it  in  its  corporate  capacity 
would  bd  the  debts  of  the  corporation  and  not  the  debts  of  the 
individuals  composing  the  company,  and  that  the  stockholders 
would  not  be  personally  answerable  or  liable  therefor.  To  guard 
against  this  irresponsibility  of  the  stockholders  for  the  debts  of  the 
company  consequent  upon  an  imqualified  act  of  incorporation,  the 
provision  was  inserted  in  the  charter  for  preserving  the  personal 
liability  of  the  stockholders;  but  as  that  provision,  if  permitted 
to  have  its  full  legal  effect  and  operation,  would  expose  them  to 
the  suits  of  creditors  in  the  first  instance,  and  without  any  previous 
application  to  the  company  or  demand  of  payment  tiierefrom, 
and  would  moreover  subject  the  creditors  themselves,  when 
driven  to  their  recourse  to  suits  against  the  stockholders,  to  great 
and  oftentimes  nearly  insuperable  difficulties  and  embarrassment 
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in  the  p\unaniit  of  tbeir  remedy  agwst  a  znmerous  and  widelj 
diBpensed  body  of  Btockbolders,  it  was  deemed  wpedient  to  re- 
quire of  the  eieditor  first  to  exhaust  his  remedy  at  law  for  the 
reoovery  of  his  debt  against  the  corporation  before  recourse 
should  be  had  by  him  to  the  stockholders,  and  to  enable  and 
authorize  him,  when  such  recourse  should  become  n^cessazy,  to 
take  his  remedy  and  prosecute  his  suit  against  all  or  any  of  the 
stockholders  of  the  company.    These  elen^entaiy  provisions  are 
incorporated  in  the  act  by  separate  sections  from  the  enacting 
clause,  wherel^  the  company  is  in  form  invested  with  its  corpo- 
rate capacity;  and  upon  this  separation  of  these  several  enact- 
ments it  has  been  contended  that  the  statute  is  to  be  understood 
and  construed  i^  intending  first  to  incorporate  the  company 
without  qualification,  thereby  vesting  in  the  body  corporate  fuU 
powers  to  contract  debts  in  its  corporate  name  without  the  per- 
sonal responsibility  of  the  stockholders  therefor,  but  exempting 
them  therefrom,  and  then,  by  the  subsequent  section,  subjecting 
them  to  a  new  and  qualified  liability  for  the  same;  and  heDce 
concluding  that  the  remedy  on  such  new  liability  must  be  by  an 
action  on  the  statute.    To  this  exposition  of  the  statute  I  can 
not  accede.    It  is,  I  believe,  an  established  rule  of  construction, 
ttttt  the  different  parts  of  the  same  act  relating  to  the  same  sub- 
ject, must,  unless  a  difiEerent  intent  is  so  palpable  as  to  admit  of 
no  question,  be  taken  together  and  construed  as  if  they  were  all 
in  the  same  section.    Upon  that  principle,  these  several  section^ 
of  this  act,  the  first  incorporating  the  company,  and  the  ninth 
and  tenth  qualifying  the  grant  of  corporate  powers  and  capacity, 
must  receive  the  same  construction  as  would  be  given  to  them  if 
they  had  all  been  incorporated  in  the  same  section  of  the  statute. 
We  can  not  impute  to  the  legislature  the  design  or  intention  to 
exempt  the  stockholders  by  the  incorporation  of  them,  from 
personal  liability  for  the  debts  of  the  company,  and  then,  by  the 
same  statute,  render  them  personally  liable  for  the  same  debts. 
We  apprehend  that  the  clear  intent  was  to  invest  the  company 
with  a  qualified  corporate  capacity,  and  not  to  confer  upon  the 
stockholders,  either  directly  or  indirectly,  as  the  consequence  of 
such  incorporation  or  otherwise,  any  exemption  or  immunity 
from  perscmal  liability  for  the  debts  of  the  company  to  be  con- 
tracted in  its  corporate  name  and  capacity. 

If  this  view  of  th9  act  of  incorporation  be  correct,  and  the 
personal  lii^bHity  pf  the  stockholder  for  the  debts  of  the  com- 
ymy  xeeults  f^Nlu  his  eonnection  with  the  company  eaa  member 
of  it>  pertioipatwg  in  its  benefits  under  an  inooiporatioii  so 
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qualified  as  not  to  exempt  him  from  such  liability  for  its  debts 
or  to  protect  him  therefrom,  how  can  the  remedy  of  the  creditor 
upon  that  liability  be  by  an  action  on  the  statutet  or  why  must 
it  not  necessarily  be  lyy  an  action  on  the  case  at  common  law 
upon  the  liability  of  the  stockholder  for  the  debt  of  the  com- 
pany or  copartnership,  of  which  he  Ib  a  member,  and  against 
which  the  incorporation  of  the  company  affords  him  no  pro- 
tection ?  The  plaintiflh*  claim  is  not  for  a  forfeiture,  or  penidty, 
or  any  sum  of  money,  or  thing  taken  from  the  defendant  and 
giren  to  them  by  a  statute,  nor  upon  any  cause  of  action  to 
which  their  whole  and  sole  right  or  title  rests  upon  a  statutory 
provision  entitling  them  thereto,  but  for  a  debt  contracted  by 
the  sale  by  them  of  merchandise,  whereof  they  were  the  owner?, 
to  a  company  of  which  the  defendant  was  a  member,  and 
wherein  he  had  an  interest  as  one  of  its  stockholders. 

But  the  sale,  it  is  said,  was  to  the  company  and  not  to  the 
defendant,  and  the  plaintiffs  had  full  notice  and  well  knew  that 
ihey  made  the  sale  to  a  corporate  body,  and  contracted  the  debt 
on  its  credit  and  responsibility.    The  sale,  it  is  true,  was  to  the 
company,  but  not  on  its  credit  exdusively,  but  on  the  faith  and 
credit  idso  of  the  personal  liability  of  the  stockholders  for  the 
debts  of  the  company.    The  liability  of  the  defendant  upon 
which  the  action  is  grounded,  is  for  the  payment  of  a  debt  of 
the  company  incurred  by  the  purchase  of  merchandise  of  the 
plaintiffiB,  for  the  use  and  benefit  of  the  company,  and  wherein 
the  defendant,  as  one  of  the  members  of  the  company,  was  in- 
terested, and  for  which  he  thereby  and  under  the  provisions  of 
the  charter  of  the  company  became  and  was,  concurrently  with 
the  company,  from  the  inception  of  the  debt,  personally  liable. 
It  is  virtually  and  in  effect  a  liability  upon  a  contract,  and  the 
mutual  agreement  of  the  parties;  not  indeed  in  form  an  express 
personal  contract,  but  an  agreement  of  equally  binding  obliga- 
tion, consequent  upon  and  resulting  from  the  acts  and  admis- 
sions or  implied  assent  of  the  parties.    The  company  made  the. 
purchase  of  the  goods  of  the  plaintiflfs  on  the  terms  and  secu- 
rity authorized  by  the  statute.    The  personal  liability  of  the 
stockholders  for  Ihe  payment  of  the  debts  of  the  company,  was 
one  of  the  terms  of  purchase  authorized  by  the  statute.    It  was 
consequently  one  of  the  terms  of  the  sale  by  the  plaintiffs  of 
their  goods  to  the  company,  and  constituted  part  of  their  se- 
curity for  the  payment  of  the  debt  thereby  incurred.    To  those 
terms  and  that  security',  the  defendant,  by  becoming  and  being 
at  the  time  a  stockholder  of  the  company,  gave  his  assent  and 
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made  himself  a  party  under  and  aooording  to  ihe  provisionB  of 
the  charter,  and  the  plaintiffB,  hj  the  acoeptanoe  of  the  terms 
of  sale  and  the  delivery  of  the  goods  to  the  company,  entitled 
themselves  to  the  benefit  of  the  personal  liability  of  the  defend* 
ani  as  a  stockholder  of  the  company  for  the  payment  of  the 
debt  contracted  by  the  purchase. 

But  it  is  objected  that  the  personal  liabilify  of  the  stockholders 
under  the  statute,  differs  from  the  common-law  liability  of  co- 
partners; the  common-law  rule  subjecting  copartners  to  a  joint 
responsibility,  and  the  statute  making  the  stockholders  of  the 
company  jointly  and  severally  liable  for  the  debts.  But  that 
change  of  the  common-law  rule  of  responsibility  by  the  statute, 
as  applied  to  this  class  of  partners,  can  not  vary  or  affect  the 
principle  on  which  the  liability  rests.  It  is  competent  to  the 
legislature  in  all  cases  to  amend,  modify,  and  alter  the  rules 
of  the  common  law,  whenever  amendments  or  alterations  are 
deemed  proper  and  expedient.  Such  action  of  the  legislature  is 
of  frequent  occurrence,  but  such  statutory  amendments  or  mod- 
ifications do  not  necessarily  or  usually  abolish  the  rules  they 
affect,  or  change  the  course  of  the  common  law  in  relation 
thereto;  and  as  a  general  rule  the  pursuit  of  the  remedy,  in 
such  cases,  where  the  amendatory  statute  is  silent,  will  be  by  the 
appropriate  common-law  action,  and  not  by  an  action  on  the 
statute.  Should  the  legislature  provide  by  statute  that  copart- 
ners shall  be  liable,  jointly  and  severally,  to  creditors  on  their 
contracts,  and  that  any  one  or  more  of  them  might  be  sued  upon 
their  joint  contract  without  joining  the  others  in  the  suit,  must 
the  action  for  a  debt  accruing  after  the  alteration  of  the  rule  of 
responsibility,  if  brought  against  one  only  of  the  copartners,  be 
brought  upon  the  statute  authorizing  the  action  against  him 
solely  as  being  necessarily  an  action  on  the  statute  ?  or  might  it 
not  be  brought  in  the  usual  form  of  a  common-law  suit  on  the  con- 
tract or  for  the  debt  of  the  copartnership?  The  cause  of  action 
in  such  case  against  the  copartnership,  would  exist  at  common 
law,  and  the  remedy  against  the  one  partner  solely,  though  author- 
ized and  given  by  statute,  would,  I  apprehend,  be  by  suit  at 
common  law,  in  pursuance  of  the  statute,  and  not  upon  the 
statute  in  the  technical  sense  and  meaning  of  those  terms.  And 
if  the  remedy  against  one  of  several  copartners  for  a  partnership 
debt,  under  a  general  statute  providing  for  and  authorizing  the 
same,  would  be  by  a  common-law  action,  on  the  same  principle 
the  recourse  to  the  individual  stockholder  as  a  partner  unpro- 
.tected  by  the  act  of  incorporation,  and  subjected  to  personal 
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liabilify,  might  also  be  by  a  oommon-lftw  aotioii  on  the  oontmol 
of  the  company.  Then  how  can  this  action,  haTing  for  its  object 
the  recoTexy  of  a  debt  for  goods  sold  to  a  company  of  which  the 
defendant  was  a  member,  and  personally  liable  for  the  payment 
of  its  debts,  and  which  action,  in  no  just  sense  of  the  term,  paz^ 
takes  of  the  character  of  either  foifeitarB  or  penalty,  be  held  an 
exception  out  of  the  class  of  actions  of  asaumpsU  and  on  the  case 
to  which  it  so  naturally  belongs,  and  to  come  within  the  deecrip* 
tion  and  class  of  actions  on  statute?  I  can  not  resist  the  con* 
elusion,  that  it  is,  in  truth  and  in  &ot,  a  common-law  action  on 
the  case,  for  which  the  statute  limitation  of  six  years  is  proYided, 
and  not  an  action  on  statute  subject  to  the  shorter  limitation  of 
three  years  for  its  commencement. 

But  suppose  it  can  be  regarded  in  any  sense  of  the  term  as  an 
action  on  statute,  is  it  an  action  for  a  forfeiture  or  cause,  the 
benefit  and  suit  whereof  is  limited  to  the  party  aggrieved,  and 
within  the  class  of  actions  to  which  the  limitation  of  three  years  is 
to  be  applied  f  An  action  to  come  within  the  thirty-first  section  of 
the  chapter  entitied  *^of  actions  and  the  times  of  commencing 
them,"  must  be  an  action  on  a  statute  for  a  forfeiture  or  cause, 
the  benefit  and  suit  whereof  is  limited  wholly  or  in  part  to  the 
party  aggrieved.  The  purport  of  this  statutory  p]^>vi8ion,  es- 
pecially when  considered  in  connection  with  those  which  imme- 
diately precede  it,  referring  also  to  actions  on  statutes  and  the 
hmguage  in  which  these  provisions  are  all  expressed,  indicates 
clearly,  I  think,  the  intention  of  the  legislature  to  have  been  to 
apply  them  to  forfeitures  and  penalties,  and  causes  of  action  of 
the  like  character,  partaking  of  the  nature  of  penal  actions. 
The  whole  chapter  "of  actions  and  the  times  of  commencing 
them,"  and  all  its  divisions  and  enactments  touching  actions  on 
statutes,  speak  that  language  too  plainly,  I  think,  to  be  misun- 
derstood. The  first  titie  of  the  chapter  in  the  first  section  of  it 
defines  and  declaies  the  actions  included  within  the  provisions 
of  the  chapter  to  be  either:  1.  Such  as  relate  to  real  estate.  2. 
Those  which  may  be  brought  for  the  recovezy  of  any  debt  or  de- 
mand, or  for  the  recovery  of  damages  only.  8.  Those  which 
may  be  brought  for  penalties  or  forfeitures.  4.  Suits  in  equity. 
The  eighteenth  section  of  the  chapter,  being  the  first  division  of 
the  second  article  of  the  second  titie,  contains  seven  subdivi- 
sions. By  the  first  of  them  all  actions  of  debt  founded  upon 
any  contnet,  obligation,  or  liability,  not  under  seal,  nor  upon 
a  judgment  or  decfee  of  a  court  of  record,  as  therein  eapreosed, 
and  by  the  fourth  subdivision  all  actions  of  account,  owiciNfiitf , 
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or  OQ  tbo  oaM>  foimded  on  unj  qontroct  or  lii^lrflitj,  ezpreea  or 
implied,  ure  to  be  commenoed  witUu  six  jem  nnt  after  tbe 
caose  of  such  aotioQ  aoeraed,  and  not  after.  And  I  here  notice 
the  very  compmhenaiTe  terms  of  tlie  fonrtb  aiibdivieiQ^  of  this 
seetioii  as  showing  it  to  have  been  purposely  f  mined  and  intended 
to  reach  and  eomprohend  all  actions  on  the  case*  of  evexy  decrip- 
tion,  founded  on  any  liabiliiy  whatever;  and  that  it  must  be 
held  to  ejctend  to  and  embrace  the  action  now  before  us,  unless 
the  same  be  shown  or  plainly  appears  to  be  excepted  and  other- 
wise provided  for  as  more  appropriately  belonging  to  some 
other  class  of  actions.  The  third  article  of  the  second  title  of  the 
chapter,  applies  to  actions  for  penalties  and  forfeitures,  and  is  en- 
titled *'  of  the  time  of  commencing  actions  for  penalties  and  for- 
feitures." It  consists  of  three  sections,  being  sections  29, 80,  and 
81  of  the  chapter.  By  the  first  (being  section  29)  all  actions  upon 
any  statute  for  any  forfeiture  or  penalty  to  the  people  of  the  state, 
are  to  be  commenced  within  two  years  after  the  offense  shall  haye 
been  committed;  by  the  second  (being  the  thirtieth  section)  all 
actions  upon  any  statute  for  any  forfeiture  or  penalty  given  in 
whole  or  in  part  to  any  person  who  will  prosecute  for  the  same, 
are  to  be  commenced  within  one  year  after  the  offense  shall 
have  been  committed,  and  if  not  commenced  within  that  tkne  hy 
any  private  citizen,  then  to  be  commenced  within  two  years  after 
that  year  ended  in  behalf  of  the  people  of  the  state;  and  by  the 
third  (being  the  thirty-first  section)  all  actions  upon  any  statute 
for  any  forfeiture  or  cause,  the  benefit  and  suit  whereof  is 
limited  to  the  party  aggrieved,  or  to  such  party  and  the  people 
of  the  state,  shall  be  commenced  within  three  years  after  the  of 
fense  committed  or  the  cause  of  action  accrued,  and  not  after. 
Thus  it  is  seen  that  the  statute  arranges  all  actions  at  law  not  re- 
lating to  real  estate  in  classes.  1.  Actions  for  debts,  demands, 
or  damages  only.  2.  Actions  for  forfeitures  and  penalties. 
And  that  the  tlurd  article  of  the  second  title  of  the  chapter, 
which  relates  to  the  said  second  class  of  actions,  namely,  penalties 
and  forfeitures,  is  entitled  and  professes  to  be  of  the  time  of 
commencing  actions  for  penalties  and  forfeitures;  thus  showing 
the  leading  and  general  intent  and  purpose  of  the  legislature  to 
have  been  to  confine  the  actions  coming  within  this  second 
class,  to  penalties  and  forfeitures,  and  to  apply  the  short  limita- 
tion of  three  years  to  such  actions  only. 

But  it  is  contended  that  the  addition  of  the  word  **  cause  "  to 
that  of  **  forfeitare,"  in  the  thirty-first  section,  extends  the  pro- 
vifliona  of  that  section  to  nil  actions  for  any  cause,  and  upon  any 
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statute,  whether  for  a  forfeiture  or  other  caoae,  founded  upon 
statute  liability,  and  the  benefit  whereof  is  limited  to  the  plaintiff 
or  party  aggrieved.  To  this  broad  meaning  of  the  term  is 
opposed  the  narrower  acceptation  of  it  as  importing  "  causes 
of  the  same  nature  as  those  indicated  bj  the  term  **  forfeiture 
with  which  it  is  so  closely  associated  in  the  section — and  this 
more  restricted  sense  of  the  term  strikes  me  as  being  the  most 
rational  exposition  of  it.  That  the  use  and  application  of  that 
indefinite  term  in  this  connection,  without  any  superadded  words 
of  restriction  or  explanation,  has  iuYoWed  the  section  in  some 
obscurity,  the  conflicting  opinions  of  jurists  and  learned  judges 
upon  it  sufficiently  testify.  But  indefinite  as  it  is  in  itself,  it 
may,  when  used  in  connection  with  other  terms,  acquire  distinc- 
tive features  indicating  the  sense  intended  to  be  attached  to  it; 
and  as  used  and  applied  in  this  section  it  must,  I  think,  from  its 
juxtaposition  to  the  term  *'  forfeiture,"  from  the  omission  in  the 
section  of  the  term  '^  penalty,"  from  the  relation  of  that  section  to 
the  article  and  chapter  to  which  it  belongs,  and  from  the  general 
intention  of  the  legislature,  as  collected  from  the  language  used 
in  describing  and  designating  the  classes,  and  the  character 
of  the  actions  in  their  contemplation  at  the  time,  as  those  to 
which  that  article  was  to  refer,  be  understood  and  held  to  apply 
to  penalties  and  to  such  causes  only  as  savor  of  forfeiture  or 
penally,  and  which,  though  not  technically  and  in  name  penal- 
ties, are  yet  in  substance  and  effect  penal  iu  their  nature,  and 
calculated  and  operating  to  affect  the  party  exposed  to  them  in 
the  same  or  a  similar  manner  with  forfeitures  and  penalties. 

That  exposition  of  the  meaning  of  the  term  receives  counte- 
nance and  support  from  the  histoiy  of  the  section  in  which  it 
occurs.  That  section  was  introduced  into  the  statute  of  limita- 
tions of  this  state,  on  the  first  revision  of  the  statute  law  of  the 
state,  by  Jones  &  Yarick,  in  1788.  On  that  revision  the  English 
statutes,  then  understood  to  be  in  force  in  this  state,  or  properly 
applicable  to  us,  were  adapted  to  our  system  and  enacted  by  the 
legislature  into  the  statutes  of  this  state;  and  the  provisions  for 
the  limitation  of  actions  on  statutes  for  forfeitures  limited  to 
the  people,  and  to  common  informers  contained  in  the  act  for 
the  limitation  of  criminal  prosecutions  and  of  actions  and  suits 
at  law,  then  passed  by  the  legislature  of  this  state,  were  taken 
from  the  English  statute,  entitled  an  act  concerning  informers 
of  the  81  Elizabeth,  c.  5,  sec.  5. 

But  that  statute  contained  no  clause  or  provision  for  the  lim- 
itation of  the  time  for  the  commencing  of  actions  on  statute 
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for  forfeitores  or  penaltieB,  the  benefit  whereof  was  limited  or 
giyen  to  the  party  aggrieved.  Nor  was  there  any  statute  then 
existing  and  in  force  in  this  state  or  in  England,  containing  any 
provision  for  the  limitation  of  the  time  of  the  commencement 
of  that  class  of  actions  on  statute.  It  was  to  supply  this  omis- 
sion of  the  English  statutes,  that  the  clause  of  the  thirteenth 
section  of  the  act  of  1788,  providing  that  all  actions,  suits,  bills, 
or  iniormations  for  any  forfeiture  or  cause  on  any  statute,  the 
benefit  or  suit  wheieof  was  given  to  the  part^  aggrieved,  should 
be  commenced  within  three  years  after  the  offense  committed  or 
cause  of  action  accrued,  was  passed  by  the  revisers,  and  inserted 
in  the  act  which  was  then  passed  by  the  legislature.  It  was  a 
new  provision,  and  was  the  same  in  substance  and  in  nearly  the 
same  words  when  first  created,  as  it  now  exists  in  the  section  to 
which  we  have  so  often  had  occasion  to  advert.  The  provision 
as  first  adopted,  has  gone  through  the  several  subsequent  revis- 
ions of  the  statute  law  of  the  state  unchanged,  and  without  any 
question  having  even  arisen  upon  its  construction,  but  we 
believe  with  the  generally  received  opinion,  that  the  intention 
of  it  was  to  provide  and  apply  a  rule  or  time  of  limitation  to 
actions  on  statute  by  the  party  aggrieved,  for  the  same  or  simi- 
lar causes  with  those  for  which  actions  were  given  to  the  people 
or  to  common  informers,  but  that  it  was  not  the  intention  of 
the  legislature  or  the  purpose  of  the  new  provision  to  limit  the 
time  for  the  commencement  of  actions  on  statutes  by  the  party 
aggrieved  to  a  shorter  period  than  six  years  in  other  cases  than 
those  of  forfeiture  and  penalty,  and  causes  of  the  same  nature 
therewith,  and  analogous  thereto.  When  the  action  of  the 
party  aggrieved  is  for  a  forfeiture  or  penalty,  it  is,  of  course, 
upon  the  statute,  and  when  for  a  specific  sum  or  definite  meas- 
ure of  indemnity  or  recompense,  which  is  the  form  the  statute 
sometimes  gives  to  the  remedy  it  provides,  the  action  may 
still  be  upon  the  statute;  but  if  such  remedy  be  given  for  a 
wrong  or  injury  which  is  actionable  at  common  law,  and  the 
party  has  his  election  b|^tween  the  common-law  action  and  the 
statute  remedy,  and  chooses  to  betake  himself  to  his  statute 
remedy,  instead  of  bringing  his  action  at  common  law,  for  the 
recovery  of  damages  generally  upon  his  proof  before  a  jury  at 
the  trial,  the  short  limitation  of  three  years  may  be  applied  to 
him,  though  if  he  had  been  content  with  his  remedy  by  the 
common-law  action,  it  would  not  have  been  applicable.  But 
there  is  a  class  of  actions  and  causes  of  action  which  involves 
statutory  provisions  in  a  greater  or  less  degree,  but  which, 
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though  the  statato  is  a  neoesaaiy  link  in  the  chain  of  title  to  the 
xemeSjt  and  ihcy  may  to  Bome  intents  be  aaid  to  be  under  the 
statute,  aie  not,  in  Uie  legal  aoeeptation  of  the  terms,  actions 
ui>on  the  statute  within  the  meaning  of  the  limitation  acts.  I 
understand  the  rule  to  be,  that  to  bring  a  case  within  any  class 
of  actions  on  statute  to  which  the  short  limitation  time  of  com- 
mencing them  is  applicable,  the  cause  of  action  must  be  created 
or  given  by  the  statute,  or  the  action  must  be  upon  the  statnter 
solely;  that  if  the  cause  of  action  or  remedy  be  partly  at  com- 
mon law,  and  partly  by  statutoiy  provisions,  the  short  limitations 
prescribed  for  the  times  of  commencing  action  on  statutes  do 
not  apply  unless  the  cause  of  action  be  penal  in  its  nature,  or 
there  be  no  other  limitation  provided  by  law  adapted  to  the 
case.  To  this  class  of  actions,  partly  at  common  law  and  partly 
on  statutory  provisions,  the  present  action,  if  in  any  sense  or 
degree  upon  statutes,  would  belong.  The  liability  of  this  de- 
fendant to  these  plaintiffs  is  neither  for  a  penalty  inflicted  upon 
him  for  any  offense  committed  by  him,  nor  for  any  forfeiture  in- 
curred by  him,  nor  does  it  possess  any  element  or  feature  of  a 
penal  character,  assimilating  it  to  either  forfeiture  or  penalty. 
It  can  not,  therefore,  be  brought  within  the  provisions  of  the 
thirty-first  section,  and  the  short  limitation  of  three  years  be 
applied  to  it,  unless  the  use  of  the  statute  showing  the  qual- 
ified corporation  it  creates  as  evidence  to  connect  the  defendant 
as  a  stockholder  with  the  plaintiff's  sale  and  delivery  of  the 
goods  to  the  company  can  be  held  to  characterise  it  as  an  action 
upon  the  statute. 

But  we  are  referred  to  the  difference  in  the  pbraseolpgjr  of  this 
thirty-first  section,  from  that  of  the  two  sections  immediately 
preceding  it,  as  conflicting  with  our  exposition  of  the  meaning  of 
them.  We  are  reminded  that  in  each  of  the  two  that  precede,  the 
word ' '  penalty  "  is  added  to  that  of  *  *  forfeiture,"  but  that  in  this, 
the  word ' '  penalty"  is  omitted,  and  the  term ' '  cause"  left  to  stand 
in  its  place,  whence  we  are  asked  to  infer  that  the  legislature  on 
the  last  revision  intended,  in  accordance  with  the  spirit  of  the 
act  of  1788,  as  they  understood  it,  to  confine  the  limitation  in 
the  two  sections  that  precede  the  thirfy-first  strictly  to  forfeit- 
ures and  penalties,  but  to  extend  that  of  the  thirty-first  section 
beyond  both  forfeitures  and  penalties  to  other  causes,  and  neces- 
sarily in  the  absence  of  all  restriction  to  action  on  statute  for 
any  cause  whatsoever.  And  as  a  further  ground  for  the  conclu- 
sion that  such  was  the  understanding  and  intention  of  the  Isgis- 
km  in  the  introduction  and  in  the  continuance  of  the  new  pro- 
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Tiaion,  it  is  Buggested  and  urged,  that  as  the  legidatotd  on  both 
ooGa8ion0,  as  well  in  framing  a  general  statute  for  the  limitation 
of  times  of  commencing  action,  as  on  the  renewal  and  continu- 
ance of  the  same,  have  made  use  of  terms  in  reference  to  this 
particular  class  of  actions  sufficiently  broad  to  embrace  the  whole 
of  the  class,  thej  are  to  be  presumed  to  have  intended  to  apply  the 
rule  prescribed  to  the  whole  of  that  class  rather  than  to  be  pre- 
sumed to  have  meant  to  confine  it  to  a  part  only  of  the  class. 
This  reasoning  has  force  when  applied  to  a  case  where  no  reason 
exists  for  fixing  a  different  limitation  of  time  to  some  actions  of 
that  class  from  that  which  is  applied  to  others.  But  is  this  such 
a  case  ?  The  thirty-first  section  is  one  of  three  sections  of  an 
article  entitled  "  of  the  time  of  commencing  actions  for  penalties 
and  forfeitures,"  and  the  general  intention  of  the  legislature,  as 
indicated  by  this  designation  of  the  purpose  of  the  article,  might 
be  taken  to  have  been  to  apply  the  rules  of  limitations  its  sections 
prescribe  to  actions  for  forfeitures  and  penalties  only,  and  the 
last  sections  of  the  article  relating  to  actions  by  the  party 
aggrieved,  to  conform  it  to  that  general  intent  would  in  strict- 
ness be  confined  to  the  same  causes  of  action  as  the  two  sections 
that  precede  it;  but  as  the  party  oggrieted  may  have  causes  of 
action  upon  the  statute  against  aggressors  coming  within  the 
spirit  though  not  within  the  letter  of  the  article,  the  word 
*'  cause  "  used  instead  of  '*  penalty,"  may  well  be  understood  as 
being  substituted  for  that  term  with  intent  to  extend  the  pro- 
Tision  to  cases  penal  in  their  nature,  though  not  in  strictness  and 
technically  either  penalties  or  forfeitures. 

But  between  these  actions  on  statutes  for  the  benefit  of  the 
party  aggrieved,  and  the  class  to  which  I  have  before  adverted 
as  being  partly  on  statutory  provisions  and  partly  at  common 
law,  for  causes  not  in  the  nature  of  a  forfeiture,  but  for  the  re- 
covery of  a  debt  or  damages,  and  actions  also  for  rights  or  rem- 
edies of  a  civil  nature  which  statutes  may  originate  or  authorize, 
but  which  enable  and  entitle  the  prosecutor  to  recover  the  com- 
mon-law measure  of  damages,  and  not  a  fixed  statutory  recom- 
pense for  the  wrong  or  injury  of  the  aggressor,  there  is  a  wide 
and  marked  distinction,  and  for  this  distinction  there  is  abun- 
dant reason.  It  is  the  policy  of  the  statute  to  limit  the  com- 
mencement of  actions  for  forfeitures  and  penalties  to  shorter 
periods  of  time  than  actions  on  contracts  and  for  vested  rights 
and  legislative  enactments,  subjecting  the  aggressor  to  a  spe- 
cific measure  of  damages  or  a  specific  compensation,  for  the 
injury  he  causes  may  be  in  their  nature  penal,  and  come  prop- 
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erly  within  the  provisions  of  this  thirfy-fizst  Bection,  bat  rights 
snd  remedies  of  a  purely  oiTil  natore  which  may  be  vested  bj 
statute  in  individnals,  or  which  parties  may  acquire  under  stat- 
utory provisions  partake  in  no  degree  of  forfeiture  or  penalty, 
but  are  equally  meritorious,  and  entitled  to  the  same  favor  as 
rights  upon  contiacts  or  other  acquisitions,  and  actions  upon 
them  are  equally  within  the  reason  and  policy  of  the  six  years' 
rule  of  limitation,  as  actions  upon  contract,  and  can  not  justly 
be  confined  to  the  narrower  rule  of  three  years'  limitation  pre- 
scribed for  penal  actions.    I  can  not  reconcile  with  the  views  I 
take  of  the  general  policy  and  principles  of  the  article  entitled 
**  of  the  time  of  commencing  actions  for  penalties  and  forfeit- 
ures," and  the  special  provisions  of  the  different  sections  of  thai 
article,  the  supposition  or  belief  that  the  framers  of  it  could  in- 
tend to  apply  the  short  bar  of  three  years'  limitation  to  all  ac- 
tions upon  statute,  or  under  statutory  provisions  by  parties 
suing  for  their  own  benefit,  without  discrimination  or  exception. 
I  must  believe  that  the  intention  was  to  confine  the  three-year 
limitation  to  actions  by  the  party  aggrieved,  for  penalties  and 
forfeitures  and  analogous  causes  of  action  of  a  penal  nature, 
and  not  to  extend  that  bar  to  civil  actions  for  rights  and  on 
remedies  resulting  from,  or  accruing  under  statutory  provisions, 
not  imposing  upon  aggressors  or  offenders  any  specific  amount 
or  rate  of  compensation  or  recompense,  but  leaving  them  to  this 
common-law  liability  and  the  common-law  measure  of  damages 
consequent  thereon.    Under  these  views  of  our  system  of  lim- 
itation of  suits  and  actions,  the  use  and  importance  of  the  term 
**  cause"  superadded  by  the  first  revisers  to  the  term  "  forfeit- 
ure "  in  the  new  section  introduced  by  them,  is  manifest.    The 
provision  might  have  been  imperfect,  or  open  to  misconstruc- 
tion without  it.     The  term  "forfeiture"  might  suffice  to  de- 
scribe the  actions  to  which  the  two  preceding  sections  were  to 
apply,  but  might  not  be  held  to  embrace  all  the  causes  of  action 
to  which  the  new  section  was  to  extend,  and  the  addition  of  the 
term  "  penalty  "  might  not  sufficiently  enlarge  its  range,  but  the 
term  '*  cause"  was  sure  to  be  effectual,  and  rightly  understood 
and  applied,  would  extend  the  limitation  prescribed  by  the  sec- 
tion to  penalties  and  all  analogous  causes   partaking  of   the 
nature  of  forfeitures,  but  would  carry  it  no  further. 

In  this  connection  it  may  be  noted,  that  the  indefinite  term 
"cause"  being  immediately  preceded  in  the  sentence  by  the 
term  "  forfeiture,"  may,  if  the  intention  of  the  legislature,  and  the 
adaptation  of  the  particular  provision  to  the  general  character 
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and  pnzpofle  of  the  article  and  obapter  of  whieh  it  is  pansel, 
flbonld  reqnixe  it,  be  understood  and  oonatmed  aooording  to  the 
maxim,  noscitur  a  Bociis,  as  meaning  something  of  the  same  or 
like  nature  with  foif eitore,  and  analogous  thereto.  The  section 
so  construed  provides,  that  ^'all  actions  upon  any  statute  for 
any  forfeiture,  or  cause  of  the  same  or  like  nature,  the  benefit 
and  suit  whereof  shall  be  limited  to  the  party  aggrieved,  etc., 
shall  be  commenced  within  three  years  next  after  the  offense 
committed  or  the  cause  of  action  accrued."  That  construction 
reconciles  the  section  to  the  heading  or  title  of  -the  article  to 
which  it  belongs,  and  conforms  it  to  the  classification  that  head- 
ing imports  of  the  actions  to  which  the  times  of  limitation  the 
article  prescribes  are  to  apply  as  being  actions  for  penalties  and 
forfeitures,  and  harmonizes,  moreover,  with  the  ordlnaiy  ac- 
ceptation of  the  terms  "  pari^^aggrieved,"  so  emphatically  appli- 
cable to  those  who  suffer  from  the  aggressions  of  others,  but  so 
inappropriate  and  rarely  applies  to  plaintifb  and  parties  who 
prosecute  on  contracts  and  liabilitiea  for  debts  and  damages. 

If  the  causes  of  action  to  which  this  section  is  intended  to 
apply  can  not  be,  by  the  settled  rules  of  construction,  confined 
to  causes  of  a  penal  nature,  what  bounds  can  be  set  to  the  sec- 
tion ?  If  it  is  held  to  apply  to  all  actions  on  any  statute  remedial 
or  penal  for  any  cause  involving  any  statutozy  provision,  and 
being  for  the  benefit  of  the  plaintiff  or  party  aggrieved,  will  it 
not  be  made  to  comprehend  large  classes  of  actions  which  have 
never  yet  been  understood  or  supposed  to  come  within  it?  May 
not  liabilities  clearly  within  the  reason  and  the  veiy  letter  of  the 
fourth  subdivision  of  the  eighteenth  section,  and  always  regarded 
and  treated  as  being  unquestionably  entitled  to  the  benefit  of 
the  full  term  of  six  years  for  the  commencing  of  actions  upon 
iShem,  be  brought  within  the  range  of  the  narrower  rule  of  this 
thirty-first  section  and  restricted  to  the  shorter  term  of  its  three 
years'  limitation  ?  The  instances  adduced  by  the  counsel  for  the 
plaintiflh  in  error,  to  exhibit  and  illusti;^te  the  practical  effect  and 
operation  of  such  an  exposition  of  this  section  of  the  statute,  are 
so  appropriate  and  so  striking  that  I  deem  it  superfiuous  to  extend 
them  or  to  dwell  upon  them.  Among  them  I  notice  the  remedy 
given  by  statute  to  the  indorsee  against  the  maker  and  indorser 
of  a  promissozy  note,  which  was  an  innovation  upon  the  com- 
mon-law system,  and  purely  by  statutozy  authority.  It  not  only 
gave  a  new  remedy  on  the  note,  but  changed  essentially  its  char- 
acter and  its  properties,  and  altered  materially  the  rights  and 
liabilities  of  the  parties  to  it. 
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When  first  iatroduoed,  a  refezenoe  to  the  siatate  anthoxising 
it  WM  deemed  neceeaaty  in  actions  nnder  the  statute  upon  the 
note;  bat  the  snit  or  action  itself  was  from  the  first  and  always 
has  been,  and  notwithstanding  the  introduction  into  our  stat- 
utes of  limitation  of  the  new  and  additional  proTision  contained 
in  this  thirty-first  section,  has  continued  to  be,  and  now  is  with 
uB  as  in  England,  the  common-law  action  of  assumpsit  or  tres- 
pass on  the  case,  upon  the  contract  which  the  note,  in  the  stat- 
utory sense  and  effect  of  it  imports,  and  the  statute  limitation 
of  mx  years  held  to  apply  to  it.  So  too  the  other  cases  cited, 
of  actions  by  and  in  the  name  of  the  assignee  of  a  chose  in 
action  where  the  assignor  is  dead,  and  there  is  no  executor  or 
administrator;  actions  by  and*in  the  name  of  the  purchaser  of 
a  chose  in  action  at  a  receiver's  sale;  actions  by  and  in  the  name 
of  an  assignee  of  a  bond  to  the  sneriff;  by  and  in  the  name  of 
the  assignee  of  a  lessor  against  the  lessee  .upon  covenants  in  the 
lease ;  against  the  maker  and  indorser  of  a  promissory  note  jointly; 
by  the  creditors  of  a  deceased  person  against  the  heirs,  devisees, 
legatees,  and  next  of  kin;  by  purchasers  of  real  estate  sold  on 
execution  against  the  owner  Of  the  judgment  on  the  failure  of 
the  title;  by  mechanics  against  the  owner  of  a  building  to  en- 
force a  statutory  lien  for  a  debt  due  from  the  contractor;  and 
actions  against  the  owner  of  a  carriage  for  the  malicious  act  of 
the  driver,  ate  prominent  instances  of  remedies,  and  some  of 
them  of  rights  created  or  given,  improved  or  varied,  by  statute, 
but  for  and  upon  which  common-law  actions  are  in  familiar  use, 
and  the  six  years'  term  of  limitation  constantly  applied.  For 
aught  that  I  can  see,  the  action  in  the  case  now  before  us  is  as 
far  removed  as  any  of  these  from  the  legitimate  range  of  the 
short  limitation;  for  it  is  substantially  and  in  effect  an  action 
for  the  price  or  value  of  merchandise  sold  and  delivered  by  the 
plaintifis  to  a  company  of  which  the  defendant  was  a  member, 
and  for  the  debts  of  which  he  is  by  law  adapted  by  statutory 
provisions  to  the  case,  peiisonally  and  individually  liable.  And 
if  this  action  must  be  held  to  come  within  the  thirty-first  sec- 
tion, and  not  within  the  fourth  subdivision  of  the  eighteenth 
section,  and  the  short  bar  of  the  three  years'  limitation  must  be 
applied  to  it,  I  am  yet  to  learn  why  it  is  that  the  same  principle, 
if  fairly  and  fully  carried  out,  would  not  embrace  those  cases 
also,  and  all  others  of  a  similar  character.  The  results  of  such 
an  expansive  application  of  the  terms  of  this  section,  and  the 
wMe  range  of  the  short  statute  bar  eonaequent  upon  it,  must, 
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I  think,  be  decudye  against  that  exposition  of  it,  if  the  langnage 
of  the  Btatate  admits  of  any  other  oonstniction. 

Bat  we  are  told  that  the  short  bar  of  three  years  has  been 
formerly  decided  to  apply  to  a  case  similar  in  its  leading  features 
to  this;  and  we  are  refexxed  to  the  case  of  VanHooky.  Whiilock, 
26  Wend.  43  [87  Am.  Deo.  246],  as  establishing  the  rule.  In 
that  case  the  creditors  of  the  Oommercial  Insurance  Company  of 
New  York  filed  a  bill  in  the  coort  of  chancery  against  stock* 
holders  of  the  company,  to  charge  them  with  debts  of  the  com* 
pany ,  on  the  ground  of  a  personal  liability  under  a  special  clause 
in  the  act  of  incorporation.  The  defendants  took  two  grounds 
of  defense  to  this  suit,  the  statute  of  limitations,  and  a  discharge 
from  the  liabilily  under  an  act  of  the  legislature,  authorizing  the 
discharge  of  insolvent  insurance  companies  and  their  stockholders 
from  the  debts  of  the  company  upon  making  an  assignment  of 
the  corporate  estate  and  effects  for  the  benefit  of  the  creditors, 
they,  the  defendants,  averring  that  such  assignment  had  been 
made  and  that  the  complainants  had  accepted  and  received  divi- 
dends under  it.  The  vice-chancellor  of  tiie  first  circuit,  before 
whom  the  question  first  came,  sustained  the  defense  of  the 
statute  of  limitation.  He  held  that  the  clause  establishing  the 
short  bar  of  three  years'  limitation  was  not  confined  to  penal 
actions,  or  such  as  might  be  brought  for  a  forfeiture,  but  applied 
to  actions  for  any  cause  and  upon  any  statute  whatever,  for  a 
forfeiture  or  other  cause  founded  upon  statute  liability  and 
given  or  limited  to  the  party  aggrieved.  That  the  action  before 
him  fell  direcUy  within  the  letter  and  spirit  of  that  clause,  and 
it  not  having  been  brought  within  three  years  next  after  the 
cause  of  action  accrued^  he,  on  those  grounds,  without  pass- 
ing upon  the  other  questions  in  the  cause,  dismissed  the  com- 
plainant's bill.  The  chancellor  on  an  appeal  to  him  inclined  to 
the  same  opinion  and  confirmed  the  vice-chancellor's  decision. 
From  the  chancellor's  decree,  the  plaintiffs  appealed  to  the 
court  for  the  correction  of  errors,  and  the  appeal  came  on  to  be 
heard  by  that  court  in  1841,  when  the  decree  of  the  chancellor 
was  affirmed,  not  on  the  ground  taken  by  the  vice-chancellor  and 
approved  by  the  chancellor,  but  upon  the  other  branch  of  the 
defense.  The  affirmance  was  upon  the  ground  that  the  creditors 
who  were  prosecuting  the  suit,  had  affirmed  the  validity  of  the 
assignment  by  receiving  dividends  under  it.  That  although  the 
statute  under  which  the  assignment  was  made  was  unconstitu- 
tional and  void,  as  to  creditors  whose  demands  existed  previous 
to  the  passage  of  the  act,  still,  that  the  creditors  having  come  in 
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and  accepted  diyidends  nnder  the  assignxQenty  had  assented 
thereto  and  affirmed  it,  and  that  thej  could  not  afterwards  a^ail 
themselTes  of  the  personal  responsibility  of  the  stockholders 
under  the  charter  for  the  payment  of  the  debts  of  the  company. 
Upon  the  point  which  is  alleged  to  have  inyoWed  the  question 
now  before  us,  on  the  application  of  the  statute  of  limitation  to 
the  case,  no  decision  was  made,  and  no  opinion  was  expressed 
by  the  court. 

But  Chief  Justice  Nelson,  then  of  the  supreme  court  of  this 
state,  now  one  of  the  judges  of  the  supreme  court  of  the  United 
States,  who  delivered  the  opinion  of  the  court  for  the  correction 
of  errors  on  that  occasion,  adverting  to  the  question  of  the  stat- 
ute of  limitations,  observed  that  he  did  not  intend  to  discuss 
that  question,  not  deeming  it  material  to  the  view  he  had  taken 
of  the  case,  but  that  he  felt  bound  to  present  it  for  the  purpose 
of  entering  his  dissent  to  the  construction  attempted  to  be  given 
to  the  clause.  *'If  it  really  possesses  the  sweeping  effect 
claimed,"  observed  the  learned  judge, ''  for  aught  I  see  it  would 
present  a  short  bar  of  three  years  to  any  action  and  cause  of  ac- 
tion arising  out  of,  and  founded  upon  any  statutory  regulation." 
He  instanced  the  case  of  suits  against  the  presidents  of  associa- 
tions under  the  general  banking  law,  as  being  as  completely 
founded  upon  statute,  and  the  creditor  as  much  aggrieved  by 
the  non-payment  of  his  debt,  as  could  be  predicated  of  the  case 
then  under  consideration,  and  if  the  three  years'  bar  was  appli- 
cable to  the  one,  he  did  not  see,  he  said,  how  it  could  be  con- 
sistently denied  to  the  other.  This  was  the  only  opinion  given^ 
and  from  its  decisive  tone,  and  the  clear  and  very  decided  opin- 
ion it  expressed  with  the  manner  of  announcing  it,  and  the 
silence  of  the  other  members  of  the  court,  it  may  be  fairly  taken, 
if  not  to  express  the  views  of  the  court  on  the  subject,  at  least 
to  indicate  the  absence  of  all  intention  of  that  court  to  affirm 
the  opinion  of  the  courts  that  preceded  it  on  this  point.  The 
decision  therefore  of  the  court  of  chancery  in  that  case  on  the 
point,  though  entitled  to  our  respectful  consideration,  is  not 
binding  upon  us;  and  my  own  reflections  on  the  subject,  upon 
the  fullest  consideration  I  have  been  able  to  give  it,  have  Ted  me 
to  a  different  conclusion.  To  this  conclusion,  and  the  views 
taken  by  this  court  of  the  provision  now  luder  review,  the 
learned  chancellor  himself  would  appear,  from  his  opinion  on 
the  point,  when  the  question  was  before  him,  not  to  be  inecon* 
oilably  adverse  or  very  strongly  opposed.  He  concurred,  it  ia 
tme,  in  the  decision  of  the  vice-chancellor,  and  suggested  con* 
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flideiations  oertainly  not  without  weight,  in  favor  of  the  Tice- 
chanoellor's  exposition  of  the  clause  in  question;  but  he  at  the 
same  time  conceded  that  it  is  veiy  doubtful  whether  the  legisla- 
ture hj  that  provision,  intended  to  include  any  of  that  class  of 
actions  which  are  founded  partly  upon  the  common  law  and 
partly  upon  statutory  provisions,  and  which  are  not  in  the  na- 
ture of  a  forfeiture,  and  which  class  of  actions  was  already  pro- 
vided for  in  the  previous  sections  of  the  act.  From  these  inti- 
mations we  may,  I  think,  fairly  infer,  that  the  exposition  of  the 
statute  which  this  significant  doubt  suggests,  would  not  be  re- 
garded by  him  as  wholly  inadmissible,  and  that  exposition  would 
effectually  except  and  exclude  the  case  now  under  consideration 
from  the  rule  to  which  the  supreme  court  adheres;  for  the  per- 
sonal liability  imputed  to  this  defendant  is,  at  most,  but  partiy 
founded  on  statutoiy  provisions,  is  not  in  the  nature  of  a  for- 
feiture, and  is  amply  provided  for  in  the  previous  eighteenth 
section  of  the  chapter.  The  construction  of  this  thirty-first 
section,  and  the  term  "  cause  "  as  used  therein,  suggested  by  the 
strongly  expressed  doubt  of  the  chancellor,  certainly  approaches 
very  near,  if  it  does  not  come  fully  up  to  the  standard  of  the 
exposition  herein  given  of  them. 

But  if  our  construction  of  the  clause  should  confine  it  to  still 
narrower  limits,  I  am  satisfied  that  the  sense  and  meaning  we 
attach  to  it  is  not  too  restrictive.  It  is  an  exposition  of  it,  which, 
in  my  judgment,  gives  it  all  the  efficacy  and  extension  required 
to  fill  up  tiie  space  in  the  system  of  limitation  of  the  times  of 
commencing  actions  on  statutes  left  by  the  statute  of  Elizabeth, 
and  which  it  was  the  purpose  of  the  new  provision  of  the  act  of 
1788  to  supply.  It  reconciles  the  thiriy-first  section  with  the 
fourth  subdivision  of  the  eighteenth  section  of  the  chapter  of 
the  revised  statutes  providing  for  the  limitation  of  the  times  of 
commencing  actions,  gives  distinct  but  appropriate  and  suffi- 
ciently fall  effect  to  both,  and  it  vindicates  the  statute  from  the 
reproach  of  subjecting  actions  for  rights  and  interests  founded 
on  good  and  valuable  considerations  acquired  under  or  rendered 
more  effectual  by  statutoiy  provisions  to  the  same  short  bar  of 
limitation  with  actions  for  penalties.  The  action  of  these 
plaintiffs  is  for  the  value  of  merchandise,  sold  and  delivered  by 
them  to  a  company,  of  which  the  defendant  was  a  member,  and 
which,  though  possessing  a  corporate  capacity  by  the  funda- 
mental law  of  its  corporate  existence,  operated  and  contracted 
on  the  personal  liability  of  its  stockholders  as  well  as  the  cor- 
porate responsibility  of  the  company  for  the  payment  of  its 
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debts.  The  oonteact  being  with  the  oompany,  a  zeferanoe  to 
the  statute  became  neoessaiy  in  order  to  show  tiie  connection  of 
the  stockholder  therewith,  and  with  the  liability  it  created,  bat 
the  liability  thus  shown  not  being  for  any  penally  or  forfeiture 
incurred  ty  the  stockholders,  nor  any  cause  in  any  wise  penal 
in  its  nature,  but  for  the  debt  contracted  by  the  purchase  of 
the  goods,  comes  clearly  within  the  letter  and  spirit  of  the 
fourtii  subdivision  of  the  eighteenth  section,  and  the  provision 
of  the  thirfy-first  section  does  not  extend  to  nor  embrace  it.  The 
action,  therefore,  not  being  upon  the  statute  for  a  cause  within 
the  thirty-first  section  of  the  chapter,  the  short  bar  of  three 
years'  limitation  prescribed  by  that  section  is  not  applicable  to 
it,  and  the  demurrer  to  the  defendant's  special  plea  was  well 
taken  and  ought  to  have  been  allowed.  The  judgment  of  the 
supreme  court  must  be  reversed. 

Bbonson,  J.  I  concur  fully  in  the  opinion  which  has  just 
been  delivered  by  my  brother  Jones,  and  will  add  only  a  few 
words  by  way  of  explanation.  This  case  was  only  brought  be- 
fore the  supreme  court  pro  farma^  as  the  question  had  been 
previously  decided  in  I^'eeland  v.  McCuUough,  1  Denio,  414  [4S 
Am.  Dec.  685].  That  case  was  not  fully  argued;  and  when  it 
was  decided,  one  of  the  prindples  which  had  been  settled  in  re- 
lation to  this  class  of  cases  was  entirely  absent  from  my  mind. 
Had  it  been  mentioned  or  thought  of,  I  could  not  have  concurred 
as  I  did,  in  the  judgment  which  was  rendered  by  the  supreme 
court.  It  had  been  several  times  held,  that  the  stockholders  of 
this  and  other  like  companies  stood  substantially  upon  the  same 
footing  as  to  liability  as  though  they  had  been  partners,  or  an 
unincorporated  association;  that  they  were  answerable  to  the 
creditors  of  the  company  as  original  and  principal  debtors, 
though  the  creditors  were  first  to  exhaust  their  remedy  against 
the  corporation:  AUen  v.  SewaU^  2  Wend.  888;  Ex  parte  Van 
Riper,  20  Id.  614;  JfoM  v.  OaJd^,  2  Hill,  266,  269;  Bailey  v. 
Bancker,  8  Id.  188  [38  Am.  Dec.  626];  Harger  v.  McCaUough^ 
2  Denio,  119, 128.  In  this  view  of  the  matter  it  is  entixely 
clear,  that  flie  three  years'  statute  of  limitations  is  not  applicable 
to  the  case.  I  am  therefore  of  opinion  that  the  judgment  of  the 
supreme  court  should  be  reversed,  and  the  judgment  should  be 
rendered  for  the  plaintifb  on  the  demurrer. 

Ordered  accordingly. 

Jkwett,  0.  J.,  dissented. 


LiABiLiTr  or  Stookholdkbs  ior  Dbbtb  ov  Ck)BroBATioir. — See  tha  note  it 
9^rukmd  v.  JIcOhOoivA,  43  Am.  Deo.  094,  for  a  diaonirioo  of  boom  bnnohts 
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cf  this  general  mibjeot»  and  for  citetioiiB  of  prior  caaes  in  this  ssriei.  Tha 
general  doctrine  of  the  principal  case,  that  the  liability  of  stobkholders  for  the 
debts  of  the  corporation  nnder  statutes  similar  to  tiiat  there  considered,  is 
'  not  that  of  gnarantors,  but  is  original  and  primary,  like  that  of  partners  or 
members  of  an  nninoorporated  association,  at  common  law,  has  been  many 
times  approved:  Chrten  v.  Beckman^  59  Cal.  547;  FuUer  v.  Ledden^  87  HI.  312} 
ConHin  r.  Funnan,  8  Abb.  Pr.  (N.  S.)  164;  S.  C,  57  Barb.  487;  Conani  v. 
Van  Schaiek,  2i  Id.  96;  AhboU  v.  AtpwwaU,  26  Id.  207;  WUherhead  v.  AOm, 
28  Id.  667;  Strong  v.  WheaUm,  88  Id.  625;  Clark  v.  Myers,  11  Hnn,  609;  P/ohl 
T.  Simpson,  50  How.  Pr.  343;  Mou  v.  AporeU,  10  N.  T.  459;  /ones  v.  Barlow^ 
02  Id.  210;  WUea  v.  Suydam,  64  Id.  176;  Chase  v.  Lord,  77  Id.  33.  The  effect 
of  the  incorporation  is  nnder  snch  a  statate  restrained,  so  as  to  leave  the 
stockholders  liable  for  the  debts,  as  they  would  have  been  if  there  had  been 
no  incorporation,  except  that  the  liability  is  suspended  until  the  creditor  haa 
exhausted  his  legal  remedy  against  the  corporation  by  judgment  and  execu- 
tion thereon  returned  wholly  or  parUy  unsatisfied:  OonkUn  t.  Fumum,  8  Abb. 
Pr.  (N.  S.)  164;  S.  C,  57  Barb.  487;  AbboU  t.  AepwwaU,  26  Id.  207;  WUher- 
head  v.  Allen,  28  Id.  667 ;  Moss  r.  AvereU,  10  N.  T.  459;  WUes  r.  Suydam,  64 
Id.  176;  Chaee  v.  Lord,  77  Id.  33;  S.  C,  6  Abb.  N.  Gb».  293,  per  Earl,  J.,  die- 
senting;  JJawihome  v.  Calrf,  2  ^aU.  22.  The  liability  is  said  not  to  be 
created  by  the  statute,  but  to  grow  out  of  the  oootract:  Hodgson  v.  Cheeper, 
8  Mo.  App.  321;  Strong  ▼.  Wheaton,  38  Barb.  625;  Louny  v.  Iwnan,  2  Sweeny, 
135;  S.  C,  in  court  of  appeals,  46  K  T.  127;  Hawthorne  ▼.  Caltf,  2  Wall.  22} 
Tinker  v.  Van  Dyke,  1  Flipp.  532.  But  see  the  note  to  Fredand  v.  McCtd-^ 
lough,  43  Am.  Dec  703.  It  is  held  to  be  a  liability  which  is  implied  and  under- 
stood to  be  assumed  by  the  stockholder  when  he  takes  his  shares,  and  forms  » 
part  of  the  security  of  the  creditors  of  the  corporation  when  the  debts  aree 
contracted:  Story  v.  Iktmum,  25  N.  T.  222;  Jones  v.  Ba/rlow,  62  Id.  210;  Browm 
V.  Hitchcock,  36  Ohio  8t  678,  679.  The  liability,  therefore,  originates  with 
the  inception  of  the  debt:  Hodgson  v.  Cheever,  8  Mo.  321;  Hatch  t.  Burroughs, 

1  Woods,  443;  Hawthorne  v.  Caltf,  2  Wall.  22.  Under  a  bank  charter  mak- 
ing stockholders  individually  liable  to  the  extent  of  the  amount  of  stock  sev- 
erally held  by  teem  upon  default  of  payment  of  any  liability  by  the  bank,  the 
stockholders'  liability  to  depositors  was  held  to  be  fixed  upon  their  subscrip- 
tion for  stock,  and  that  individual  depositors  could  sue  individual  stock* 
holders:  Hodgson  v.  Cheever,  8  Mo.  App.  321.  As  a  consequence  of  the  princi- 
ple that  a  stockholder's  liability  for  corporate  debts,  under  statutes  similar  to 
that  in  Coming  v.  McCullough,  is  a  liability  arising  out  of  contract,  a  subse- 
qnent  act  repealing  snch  a  statute  !■  unconstitutional  as  impairitig  the  obliga- 
tion of  contracts  so  far  as  it  affects  debts  already  created:  Hawthorne  v.  Cal^^ 

2  WalL  22.  And  it  is  held  also  that  the  liability  may  be  enforced  by  action 
i^gainst  a  stockholder  in  another  state  than  that  in  which  the  corporation  was 
created:  Lowrg  v.  Intnan,  46  N.  T.  127. 

In  all  the  foregoing  cases  the  principal  case  is  cited  and  approved.  It  is 
slso  cited  and  distinguished  in  Bird  v.  Hoyden,  2  Abb.  Pr.  (N.  S.)  66;  8.  C, 
1  Bob.  388;  Johnson  v.  Hudson  R.  B,  B.  Co,,  2  Sweeny,  310;  Merchants*  Bank 
V.  BUas,  13  Abb.  Pr.  234;  8.  C,  35  N.  Y.  414;  Haisey  v.  McLean,  12  Allen, 
441,  where  the  doctrine  of  the  case  is  held  not  to  apply  where  a  liability  for 
corporate  debts  is  imposed  on  the  stockholders  or  officers  of  a  corporation  by 
way  of  a  penalty  for  a  failure  to  make  reports,  etc.,  as  required  by  law,  be- 
cause this  is  not  a  mere  revival  of  the  common-law  liability  of  members  of 
oninoorporated  associatinnii,  by  taking  away  the  effect  of  the  act  of  incor- 
poratien  in  removing  snch  liability,  but  is  a  new  liability  created  by  tbestat- 
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ute.  Henoe  such  a  liability  can  not  ba  enfofoed  hf  actioQ  oatride  the  atate: 
Hahey  ▼.  McLean^  mtipm,  'Sat  oaa  a  oanae  of  aotiofn  arioiDg  under  nich  a 
•tatate  be  joined  with  a  canae  of  action  against  the  same  defendants,  under 
a  statute  making  stockboldeni  liable  for  the  debti,  without  regard  to  a  failure 
to  make  reports,  etc :  Happier  v.  Mortimer,  11  Abb.  Pr.  (N.  S.)469.  Where 
the  statute  makes  the  stockholders,  who  are  saob  at  the  dissolution  of  the 
oorporation,  liable  for  its  debts,  it  has  been  heid  also  that  the  doctrine  that 
they  are  liable  originally  as  partners  under  the  contract,  and  that  the  liabil- 
ity is  not  the  creature  of  the  statute,  does  not  apply:  WcUker  t.  Cram,  17 
Barb.  129;  Burr  v.  Wilcox,  6  Bosw.  209,  both  distinguishing  the  principal 
case.  And  where  the  statute  simply  prorides  that  their  property  may  be 
seized  under  judgments  against  the  corporation,  it  is  held  also  that  the  doc- 
trine of  the  principal  case  does  not  apply,  and  that  there  is  no  personal  lia- 
bility on  the  part  of  stockholders  which  can  be  enforced  by  action  in  another 
state:  Lcwry  ▼.  Inrnan,  2  Sweeny,  117,  135;  8.  C,  in  court  of  appeals,  46 
N.  T.  121,  127,  distinguishing  the  principal  case.  It  is  distinguished  also  in 
Woodruff  €U,  Work*  ▼.  Chittenden,  4  Bosw.  415,  where  the  liability  of  stock- 
holders was  held  to  be  very  different  from  that  of  stockholders  in  a  corpora- 
tion who  were  made  sevmlly  liable  for  debts  to  an  amount  equal  to  the 
amount  of  stock  held  by  them,  until  the  stock  was  all  paid  up  and  a  certifi- 
cate thereof  filed:  See  also  Merchants*  Bank  v.  Bliss,  85  N.  T.  414. 

Limitation  of  Action  against  Stogkholdee  fob  Gobpobatb  Dbbt:  See 
Van  Hook  v.  WhiOock,  37  Am.  Deo.  246;  Fredand  t.  McCvUough,  43  Id.  685, 
and  the  notes  thereto.  In  Merehanta*  Bank  v.  BUss,  21  How.  Pr.  366;  S.  C, 
13  Abb.  Pr.  234;  1  Rob.  401,  it  is  held,  citing  the  principal  case,  that  the 
liability  of  stockholders  for  corporate  debts  wldch  is  of  common-law  origin 
and  grows  out  of  the  contract  is  governed  by  the  limitation  of  actions  on 
contracts,  and  not  by  the  limitation  applicable  to  actions  on  statutes  for  pen* 
alties.  But  it  is  otherwise  where  a  liability  ia  imposed  by  statute  upon  the 
officers  of  a  corporation  for  a  failure  to  file  the  reports  required  by  law:  Mer- 
ehants*  Bank  v.  Bliss,  supra;  S.  C,  35  N.  T.  414.  In  Oreen  v.  Beckman,  59 
Gal.  545,  while  the  general  doctrine  of  the  principal  case  as  to  the  nature  of  a 
stockholder's  liability  for  corporate  debts  is  approved,  it  is  held  that  the 
liability  is  statutory,  and  that  the  action  must  be  brought  within  three  years 
under  sec.  359  of  the  California  Code  of  Civil  Procedure,  relating  to  the 
enforcement  of  liabilities  of  stockholders  ''created  by  law."  And  see  the 
note  to  Freelomd  v.  McCuUough,  43  Am.  Dec.  703.  Of  course  where  the  act 
under  which  the  corporation  is  created  prescribes  tha  limitation  for  such 
actions  there  is  no  room  for  question;  B<iker  v.  Bachuf  Ad/nCr,  32  IlL  99,  dis- 
tinguishing the  principal  case. 

Maxim  of  CoNBTBuenoN  '*No8CiTn&  a  Socns,"  as  applied  in  the  principal 
ease,  is  approved  and  adopted  in  construing  various  statates  and  contracts  in 
Atlantic  Dock  Co.  v.  LeaviU,  50  Barb.  141;  Matter  qf  Bermanee,  71  N.  Y. 
487;  MeOaffin  v.  Cokoes,  74  Id.  389. 


OoGOHiL  V.  Amebioan  Exghakgh  Baiik. 

[1  NaW  TOBK  (1  OOMBXOCK),  118.] 

▲  Bill  of  Bxghanob  which,  although  bearing  the  indorsement  of  the 
payee,  has  been  n^otiated  by  the  drawer  (or  by  a  partoer  in  a  firm  who 
are  the  drawers),  for  his  benefit,  the  payee  not  being  a  party  to  the 
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tnnaaotioii,  may  be  treated  ae  if  drawn  payable  to  a  flotitloiii  perBon  or 
to  "bearer." 

QifXBXKO  it>B  DnoouKT  A  Bnji  Bkarzno  thx  iNDOBanoNT  ov  TRB  Path 
18  an  implied  assertion  of  the  geDoinenees  of  the  indorsement,  and  estops 
one  who  obtains  discoant  on  the  faith  of  the  indorsement  from  denying 
its  genuineness  as  against  the  transferee. 

Fayksnt  of  a  Bill  of  Exohanob  made  by  the  drawee  and  acceptor  to 
the  indorsee  is  good,  and  can  not  be  recovered  back,  notwitbtitanding 
the  indorsee  discounted  the  bill  for  the  maker  on  the  faith  of  an  indorse- 
ment which  was  forged.  Such  indorsee's  title  to  the  bill  is  good  both 
because  the  maker  is  estopped  to  deny  the  indorsement,  and  because  the 
bill  may  be  treated  as  U  drawn  in  favor  of  a  fictitious  person,  or  of 
•'bearer.*' 

Absumpsit.  The  ciroumstanoes  out  of  whioh  the  action  arose 
were  that  0.  S.  Billings,  a  member  of  the  firm  of  Shapley  & 
Billings,  at  Earlville,  drew  a  bill  of  exchange  upon  Henry  Cog- 
gill,  the  plaintiff,  at  New  York  Cify,  payable  to  the  order  of 
Truman  Billings,  his  father,  forged  the  indorsement  of  Truman 
Billings  upon  it,  got  it  discounted  in  the  usual  course  of  busi- 
ness at  a  bank  near  Earlville,  where  his  firm  kept  their  account, 
and  afterward  absconded.  The  bank,  in  due  course,  transmitted 
the  bill  to  the  American  Exchange  Bank,  the  defendant,  which 
presented  it  to  Coggill  and  received  payment  of  it  from  him. 
On  discovering  the  forgery  of  the  payee's  indorsement,  Coggill 
demanded  repayment  of  the  money  from  the  American  Exchange 
Bank,  and  brought  this  action  to  recover  it.  The  cashier  who 
discounted  the  bill  testified  on  the  trial  that  the  discount  was 
made  in  the  belief  on  his  part  that  the  indorsement  was  genuine, 
and  the  money  was  wanted  for  purchases  which  C.  S.  Billings 
was  making  for  Coggill.  There  was  also  evidence  that  Shapley 
had  no  knowledge  of  the  bill,  and  no  benefit  from  the  discount; 
that  C.  S.  Billings  appropriated  the  money  to  his  own  use;  and 
that  Coggill  neither  owed  Shapley  and  Billings  anything  nor 
held  any  funds  of  theirs,  at  the  time  when  the  bill  was  drawn 
and  discounted.  On  these  facts  the  defendant  had  a  verdict 
and  judgment;  and  plaintiff  sued  out  a  writ  of  error. 

A.  W.  Bradford,  aUomey,  B.  Davis  Noxon,  and  John  Van 
Buren,  of  counsel  for  the  plaintiff  in  error. 

Spencer  and  Keman,  oUomeyB,  and  Joshua  A.  Spencer^  of 
counsel  for  the  defendants  in  error. 

Bbonson,  J.  In  an  action  against  the  drawee  of  a  bill,  it  is 
enough  for  the  holder  to  prove  that  it  has  been  accepted,  with* 
out  also  establishing  his  title  to  the  bill.    And  if  the  acceptor. 
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Qtider  a  mistake  ae  to  the  fact  of  ownersldp,  has  paid  fhe  bill  to 
one  who  had  no  title,  the  money  may  be  reooyered  back,  although 
it  was  paid  to  a  bona  fide  holder:  Canal  Bank  v.  Bank  of  Albany, 
1  Hill,  287.  The  plaintiff  relies  upon  this  case  as  not  being 
distinguishable  from  his  own;  but  he  is  under  a  great  mistake. 
It  is  not  expressly  stated  in  the  report  of  that  case,  that  Bent- 
ley,  the  payee  named  in  tlie  draft,  was  the  owner  of  it;  nor  was 
it  necessaiy  that  the  fact  should  be  stated,  for  where  nothing 
appears  to  the  contrary,  the  payee  must  be  taken  to  be  the  owner. 
It  may,  howeyer,  be  proper  to  mention,  that  it  did  expressly  ap- 
pear tiiat  Bentley  was  the  owner  of  the  draft.  My  recollection 
on  the  subject  has  been  confirmed  by  inquiries  made  since  the 
argument.  In  the  case  now  before  us,  the  fact  is  fully  estab- 
lished, that  Billings,  the  payee  named  in  the  bill,  neyer  was  the 
owner  of  it;  nor  was  it  drawn  with  the  intent  that  he  should 
either  indorse  it,  or  haye  any  interest  in,  or  concern  with  it.  In 
the  one  case,  the  payee  owned  the  bill,  and  could  haye  main- 
tained actions  upon  it,  both  against  the  acceptors  and  the  draw- 
ers; while  in  the  other,  the  payee  has  no  interest  in  the  bill,  and 
can  not  maintain  an  action  upon  it,  for  his  own  benefit,  against 
any  one.  In  the  one  case  payment  to  the  holder  of  the  bill 
would  be  no  protection  against  an  action  by  the  payee,  because 
he  was  the  true  owner;  while  in  the  other,  the  payee,  haying  no 
titie,  could  in  no  eyent  haye  a  legal  claim  to  the  money.  The 
distinction  between  the  two  cases  is  yery  material,  and  is  quite 
too  obyious  to  be  mistaken  by  any  one. 

Although  the  payee,  Billings,  had  no  interest  in  the  bill,  the 
question  still  temains  whether  the  Bank  of  Central  New  York, 
in  whose  place  the  defendants  stand,  acquired  a  good  titie  to 
it.  We  think  they  did.  Shapley  and  Billings  drew  the  bill, 
and  passed  it  to  the  bank,  with  the  name  of  the  payee  indorsed 
upon  it.  By  that  act  they  plainly  affirmed  that  the  indorsement 
was  genuine,  so  that  the  bill  might  be  negotiated  by  deliyeiy. 
By  means  of  this  representation  they  induced  the  buik  to  dis- 
count the  bill;  and  if  the  bank  had  brought  an  action  upon  it 
against  them,  counting  in  the  usual  form,  as  upon  a  bill  payable 
to  Truman  Billings,  and  indorsed  by  him,  the  drawers  would, 
upon  the  plainest  principles  for  maintaining  honesty  and  fair 
dealing,  haye  been  estopped  from  controyerting  the  genuineness 
of  the  indorsement.  If  an  authority  is  needed  in  support  of 
this  doctrine,  Meacher  y.  Fort,  3  Hill  (S.  C),  227;  S.  C,  1  Ri- 
ley's L.  248  [80  Am.  Dec.  864],  is  a  case  directiy  in  point. 

There  is  another  form  of  declaring  in  which  the  bank  might 
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hsTe  reooTored  on  the  bill.  As  the  payee  had  no  intereet,  and 
it  was  not  intended  that  he  should  ever  become  a  party  to  the 
transactiony  he  may  be  regarded,  in  relation  to  this  matter,  as  a 
nonentity;  and  it  is  fully  settled  that  when  a  man  draws  and 
pats  into  cironlation  a  bill  which  is  payable  to  a  fictitious  person, 
the  holder  may  declare  and  recover  upon  it  as  a  bill  payable  to 
bearer:  Vere  v.  Lewis,  8  T.  B.  182;  Mnet  v.  Oibwm,  Id.  481;  S. 
0.,8ub  nom.  Oib$on  v.  Mnet,  1 H.  Bl.  569,  in  the  house  of  lords; 
OoUis  V.  EmeU,  Id.  818;  Plet8  v.  JohnsKm,  8  Hill  (N.  Y.),  112.  In 
legal  effect,  though  not  in  form,  the  bill  is  payable  to  bearer; 
and  it  is  always  good  pleading  to  state  the  legal  effect  of  the  con* 
tract.  It  is  said  in  some  of  the  cases,  and  see  BenneU  v.  FameU, 
1  Oamp.  180,  and  180,  b,  note,  that  when  the  action  is  against 
the  acceptor  of  such  a  bill,  it  must  appear,  that  he  knew  the 
payee  was  a  fictitious  person.  Butlcan  see  no  sufficient  reason 
for  laying  down  such  a  rule.  It  is  enough  that  the  holder  has 
a  good  title  to  the  bill,  so  that  the  acceptor  on  paying  it,  can 
properly  charge  the  amount  against  the  funds  of  the  drawer  in 
his  hands,  if  there  be  any;  and  if  there  be  none,  that  he  may 
have  an  action  against  the  drawer  for  money  paid  to  his  use.  As 
the  acceptor  can  never  resort  to  the  payee  or  indorser,  he  has  no 
interest  in  knowing  through  whose  hands  the  bill  has  passed, 
except  for  the  purpose  of  ascertaining  that  the  holder  has  a  good 
titie.  It  may  be  well  enough,  by  wdy  of  discouraging  such  trans- 
actions, to  hold,  that  one  who  discounts  a  bill  for  the  benefit  of 
the  drawer,  with  knowledge  of  the  fact  that  the  payee  is  a  ficti* 
tious  person,  can  not  recover  against  the  acceptor:  Hunter  v. 
Jefferey,  Peake  Ad.  Oas.  146.  But  that  doctrine  has  nothing  to 
do  with  this  case;  for  the  bank  had  no  knowledge  or  suspicion 
at  the  time  the  bill  was  discounted,  that  the  name  of  the  payee 
had  been  forged. 

The  point  has  been  adjudged,  that  when  the  maker  of  a  prom- 
issory note  puts  it  into  circulation,  with  a  forged  indorsement 
of  the  name  of  the  payee  upon  it,  a  &ona,;{cfe  holder  may  sue  and 
recover  against  the  maker  as  upon  a  note  payable  to  bearer: 
Meacher  v.  Fort,  supra;  and  the  same  rule  has  been  applied  where 
the  payee  had  no  interest  in  the  note,  and  it  was  not  intended 
that  he  should  become  a  party  to  the  transaction :  Foster  v.  Shot- 
tuck,  2  N.  H.  446.  Notwithstanding  what  was  said  in  Dana  v. 
Underwood,  19  Pick.  99,  I  think  this  sound  doctrine,  and  it  is 
applicable  to  the  case  of  a  bill  put  into  circulation  by  the  drawer 
with  a  forged  indorsement  upon  it.  A  Inynafide  holder  may  treat 
it  as  a  bill  payable  to  bearer.    The  bank  had  a  good  title  to  the 
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bill  as  against  the  drawers^  and  fhe  payee;  and  that  was  a  good 
title  against  all  the  world.  No  one  is  injnred  by  this  doctrine. 
The  bill  has  answered  the  end  for  which  it  was  drawn.  The 
plaintiff  has  paid  money  for  the  drawers  in  pursuance  of  their 
request;  and  he  has  the  same  remedy  against  them  that  he  would 
have  had  if  the  indorsement  had  been  genuine. 

I  have  spoken  of  the  drawing  and  negotiating  the  bill  as  the 
act  of  both  of  the  partners,  although  only  one  of  them  was  pres- 
ent at  the  time^  because  such  was  the  legal  effect  of  the  transac- 
tion. It  is  said  that  Charles  S.  Billings  was  not  the  agent  of  his 
partner  Shapley  for  the  purpose  of  committing  a  forgexy;  and 
that  is  very  true;  but  his  right  to  draw  and  negotiate  bills  in  the 
name  of  the  firm  has  not  been  questioned;  and  that  is  all  that  is 
material  to  the  present  inquiry.  It  is  not  important  to  know 
who  put  the  name  of  Truman  Billings  as  indorser  upon  the  bill. 
It  is  enough  that  Truman  Billings  was  not  the  owner  of  the  bill, 
and  that  it  was  passed  to  the  bank  with  his  name  upon  it.  As 
the  bank  discounted  the  bill  for  the  firm  of  Shapley  &  Billings, 
it  is  of  no  importance  that  Billings  applied  the  money  to  his  own 
private  use,  instead  of  canying  it  into  the  a&irs  of  the  part- 
nership. And  in  relation  to  the  estoppel,  it  is  quite  clear  that 
the  declarations  and  acts  of  one  of  the  partners,  made  and  done 
while  transacting  the  partnership  business,  and  relating  to  it, 
are  equally  conclusive  upon  both  of  them.  We  have  not  been 
referred  to  any  book  which  holds  a  different  doctrine.  The 
plaintiff  probably  accepted  and  paid  the  bill  under  the  mistaken 
assumption  that  the  indorsement  was  genuine.  But  he  was  not 
mistaken  about  the  main  fact  which  he  was  concerned  to  know, 
which  was,  that  the  holder  was  the  owner  of  the  bill.  Having 
paid  the  money  to  the  proper  person,  the  plaintiff  has  all  the 
rights  against  the  drawers  which  he  would  have  had  if  the  in- 
dorsement had  been  made  by  Truman  Billings;  and  there  is  no 
principle  upon  which  this  action  can  be  maintained. 

Judgment  affirmed. 


PLAiNTnrr  Soino  on  Bill  must  Show  Title:  Whitfford  v.  Burekmyer,  89 
Am.  Dec.  640;  Bucknerv.  Heal  EsUUe  Bank,  41Id.  105,  and  notes.  The  payee 
of  a  bill  is  deemed  owner:  Ilorah  v.  Lojig,  34  Id.  378.  That  the  holder  of  a 
bill  or  note  payable  to  **  bearer/*  or  payable  to  order,  and  indorsed  in  blank, 
is  deemed  the  owner,  and  may  sue  thereon,  see  Wheeler  y.  Ouild,  32  Id.  231; 
Huie  V.  Bailey,  35  Id.  214;  Weakly  v.  Bell,  36  Id.  116;  TiUman  v.  AUlea,  43 
td.  520;  Sterling  v.  Bender,  44  Id.  539;  Bacon  t.  Smith,  46  Id.  549,  and  caset 
cited  in  the  notes  thereto.  Though  a  note  transferable  by  delivery  is  stolen 
or  transferred  without  authority,  if  it  is  not  apparently  dishonored,  one  re- 
ceiying  it  in  due  course  of  business  is  owner:  Wheeler  v.  OuUd,  32  Id.  631. 
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The  ownership  of  a  bill  is  a  questioii  for  the  jury,  and  if  they  pass  npon  it, 
Ihe  court  will  not  disturb  their  finding:  MtrehoM  Bomk  ▼.  CmOral  Bank,  44 
Id.  666. 

lKIX>B8XMBirT  ADMITS  AlTD  GUABANTBES  GXNTINSNXSS  OF  S1ONATUSB8  of 

the  drawer  or  maker  and  prior  indorsers  of  a  bill  or  note:  State  Bank  v.  Fear- 
mg^  28  Am.  Dec.  265;  WeaHy  v.  BelU  36  Id.  116;  McCaU  v.  Gaming,  48  Id. 
454,  and  the  notes  thereto.  And  the  purchaser  of  a  note  from  the  maker 
thereof  may  claim  that  the  latter  has  guaranteed  the  genuineness  of  the  in- 
dorsers' names,  and  the  maker  can  not  claim  that  the  indorsements  are 
forged:  Smith  y.  Boyer,  41  How.  Pr.  259,  citing  the  principal  case.  Accept- 
ance of  a  bill  is  no  admission  of  the  payee's  signature,  and  the  acceptor  may 
neverthelees  require  proof  of  it,  but  payment  by  the  drawee  admits  the  gen- 
uineness of  such  signature,  and  in  a  qualified  sense  estops  such  drawee  from 
disputing  it:  McCaU  v.  Comingf  48  Am.  Dec  454.  In  Benuen  v.  Oraves^  41 
K.  Y.  475,  it  is  held,  citing  the  principal  case,  that  a  guaranty  of  payment  of 
ft  bond  imports  an  agreement  or  undertaking  tiiat  the  obligors  were  competent 
to  contract,  and  that  the  obligation  is  binding  upon  them. 

FoBOEKT  OF  Note  or  Indobsemznt.— No  title  passes  by  a  forged  indorse- 
ment of  a  bill  passing  only  by  indorsement,  so  as  to  enable  a  subsequent  in- 
dorsee to  sue  the  maker,  unless  the  latter  is  estopped  by  some  declaration  or 
assent  as  to  the  genuineness  of  the  paper  to  the  holder's  prejudice:  Lanctuter 
r,  Baltzdl,  28  Am.  Dec.  233,  and  note.  And  where  payment  is  made  by  the 
acceptor  to  one  holding  imder  such  forged  indorsement,  he  can  not  set  up 
such  payment  as  a  defense  against  the  real  owner,  unless  he  can  show  that 
his  loss  by  such  payment  was  attributable  to  some  fault  of  the  owner:  «/aclr- 
soft  V.  Commercial  Bcutk,  38  Id.  204.  As  stated  in  the  preceding  section  of 
this  note,  the  acceptor  paying  a  bill  admits  the  drawer's  signature,  and 
where  the  signature  has  been  forged  he  is  estopped  to  deny  its  genuineness 
and  to  recover  back  the  money  if  there  is  any  delay  in  giving  notice  of  the 
forgery  and  demanding  the  money,  and  the  holder's  situation  has  been  altered 
to  his  prejudice:  MeCall  v.  Coming,  48  Id.  454.  But  where  the  names  of 
the  drawer  and  payee  are  forged,  and  the  money  is  paid  to  an  indorsee  upon 
his  indorsement^  it  may  be  recovered  back  if  there  is  no  delay  in  giving 
notice  after  discovery  of  the  forgery:  Id.  As  to  the  right  to  recover  back 
money  paid  upon  a  forged  indorsement  of  the  payee  of  a  certificate  of  deposit 
under  peculiar  circumstances,  see  Merchania*  Bank  v.  Marine  Bank,  43  Id. 
900.  The  maker  of  a  note  forging  the  payee's  indorsement  and  putting  the 
note  in  circulation  is,  upon  principles  already  stated,  estopped  to  deny  the 
genuineness  of  the  indorsement:  Meacher  v.  Fort,  30  Am.  Dec.  364,  and  note. 
And  a  second  indorser  of  a  note  upon  which  the  payee's  indorsement  has  been 
forged  is  liable  to  the  bank  discounting  the  note,  although  it  is  presented  for 
discount,  not  by  such  second  indorser,  but  by  the  maker:  Staie  Bank  v.  Fear- 
ing, 28  Id.  265. 

That  the  indorser  of  a  note  is  liable  though  the  maker's  name  is  forged,  is  a 
doctrine  for  which  the  principal  case  is  cited  as  authority  in  Enoin  v.  Doume, 
15  N.  Y.  576;  and  Lloyd  v.  Bums,  6  Jones  &  S.  425.  In  McLaughlin  v. 
McOovem,  34  Barb.  211,  however,  Bacon,  P.  J.,  referring  to  tiie  citation  of 
the  principal  case  to  this  point  in  Erwin  v.  Doums,  supra,  says  the  case  ''does 
not  hold  this  precise  proposition,  but  it  does  declare  what  is,  perhaps,  in 
principle  equivalent  to  it,  to  wit,  that  if  the  maker  of  a  note  puts  it  in  circu- 
lation with  a  forged  indorsement  of  the  name  of  the  payee  upon  it,  a  bona^fide 
holder  may  sue  and  recover  against  the  maker  us  upon  a  note  payable  to 
bearer."    And  it  is  held  that,  upon  the  same  principle,  the  guarantor  of  an 
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imperfeoUy  ezaooted  lease  may  be  held  liaUe.  In  FarU  v.  Pedb,  10  Abb. 
Ft.  (K.  S.)»  58;  S.  C,  2  Sweeny,  005;  40  How.  Ft.  487,  the  principal  oaae  to 
eited  to  the  point  that  a  penon  paying  valne  for  a  forged  bill  may  recorer  the 
amount  from  one  warranting  the  bill  either  expressly  or  by  implication  of 
law,  and  the  doctrine  ia  applied  to  the  case  of  one  fraifdalently  tranaferring 
■tock  standing  in  the  name  of  another  person  of  the  same  name,  where 
another  in  good  faith  parchased  the  stock  so  transferred.  A  bank  reoeiving 
a  (Iraft  for  collection  upon  which  the  payee's  indorsement  was  forged  and  col- 
^acting  the  amount  from  the  drawee,  was  held  liable  to  refund,  in  HoUmnger 
T.  J^^aUotud  Com  Exchange  Bcanky  6  Abb.  Pr.  (N.  S.)  209;  S.  C,  37  How. 
Pr.  210;  1  Sweeny,  72,  citing  the  principal  case.  And  where  the  indorse- 
ment of  the  payee  of  a  check  was  forged  and  the  bank  paid  the  amount,  it 
was  held  liable  to  pay  again  in  an  action  by  the  depositor  and  drawer  of  the 
oheck:  Morgan  y.  Bofkk  qfNew  Tork^  11  N.  Y.  405,  also  citing  the  principal 
case.  As  to  the  efifect  of  payment  of  a  forged  check,  generally,  see  the  nola 
to  Laborde  v.  CotuoUdeUed  Asaociation,  39  Am.  Dec.  519. 

Bill  Patablb  to  FionnonB  Pxbson,  right  of  holder  of,  to  reooyer:  Sea 
MeCall  V.  CorMng^  48  Am.  Dec.  454.  In  Merchania'  Loan  and  Trwi  Co,  v. 
Bank  qfJfetropolia,  7  Daly,  140,  it  is  held,  citing  the  principal  case,  that  a 
bonajide  holder  of  a  check  payable  to  a  fictitious  name  may  recover  thereon. 
The  case  is  cited  as  an  authority  on  the  same  subject  in  TumbuU  v.  Bowyotp 
40N.  T.  462. 

Plbadino  Comtbagt  aooordino  to  Lsoal  Bivbot  is  Good:  Lad  v. 
Paddford^  6  Am.  Dec.  119;  WaUh  v.  CfUmor^  Id.  502;  Bai^ley  ▼.  Ommdaga 
eU.  Ins.  Co.,  41  Id.  759.  And  in  BeUa  v.  AicAe,  14  Abb.  Pr.  282;  S.  C,  29 
How.  Pr.  200,  it  is  held,  citing  the  principal  case,  that  under  the  oode  ftieta 
may  be  stated  according  to  their  legal  effiaot. 


Shindleb  v.  Houston. 

LI  NSW  TOBX  (1  OOMSTOOK),  261.] 

Dklivket  JlHD  AcxncFTANCE  of  goods,  such  as  will  take  a  sale  of  theo* 
out  of  the  statute  of  frauds,  can  not  be  shown  by  words;  some  acts  tniMK 
ferring  possession  are  necessary. 

Ebbob  to  reTiew  a  judgment  affirming  a  judgment  for  tho- 
price  of  goods  sold  and  delivered.  Upon  the  trial  it  was  ad- 
mitted that  {he  properly  (lumber)  exceeded  fifty  dollars  in  value, 
and  that  there  was  no  memorandum  in  writing  of  a  sale;  but 
the  plaintiff,  in  order  to  take  the  alleged  contract  out  of  the 
statute  of  frauds,  relied  on  a  deliyexy  and  acceptance  which  he 
claimed  was  the  legal  effect  of  the  circumstances  attending  the 
negotiation.  Those  circumstances  were  narrated  by  the  only 
witness,  James  Patterson,  as  follows:  Plaintiff,  Houston,  told 
defendant,  Shindler,  to  make  an  offer  for  the  lumber,  which  had 
been  landed  on  dock  from  plaintiff's  boat,  and  lay  in  view  of  the 
parties.  Defendant,  after  some  conversation,  made  an  offer. 
Plaintiff  said,  ''  The  lumber  is  yours."  Whether  these  ciroum- 
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■tanoee  amounted  to  deliTeiy  and  aoceptanoe  was  the  only  ques- 
tion. The  mayor's  court  of  Troy,  in  which  the  action  was  tried, 
held  that  they  warranted  the  jury  in  finding  the  &ct,  and  on  such 
a  Tcrdict  rendered  a  judgment  for  plaintiff,  which  the  supreme 
court  affirmed:  1  Den.  48. 

J.  A.  MUardf  attorney ,  and  NvbhoUu  EiUfjun.,  of  counsel  for 
the  plaintiff  in  error. 

P.  T,  Woodbury,  attorney,  and  J.  D.  WiOard  and  Joehua  A. 
Spencer,  of  counsel  for  the  defendant  in  error. 

Gabdirib,  J.  As  no  part  of  the  purchase  money  was  paid  faj 
the  vendee,  the  contract  above  stated  was  void  by  the  statute  of 
frauds  (2  B.  S.  186,  sec.  8,  subd.  8),  unless  the  buyer  "  acc^ted 
and  received  "  the  whole  or  a  part  of  the  property  sold. 

The  object  of  the  statute  was  to  guard  not  only  against  the 
dishonesty  of  parties  and  the  perjury  of  witnesses,  but  against 
the  misunderstanding  and  mistakes  of  honest  men.  If  the  con- 
tract is  reduced  to  writing,  and  ''  subscribed  by  the  parties  to 
be  charged  thereby/'  this  object  is  effectually  attained.  The 
writing  becomes  its  own  interpreter.  Where  this  is  omitted, 
but  the  vendee  has  paid  part  of  the  price,  or  the  vendor  has  de- 
livered and  the  buyer  has  accepted  a  portion  or  all  of  the  prop- 
erty, upon  the  strength  of  the  agreement,  these  acts  not  only 
indicate  deliberation  and  confidence  upon  the  part  of  the  con- 
tractors, but  th^  furnished  unequivocal  evidence  of  the  existence 
of  a  contract  of  some  sort  between  them,  although  its  terms  and 
provisions  must  after  all  depend  upon  the  recollection  of  wii- 


The  case  before  us  is  destitute  of  all  such  collateral  evidence. 
No  acts  of  the  pariy  sought  to  be  charged  are  proved.  We  axe 
presented  with  a  naked  verbal  agreement.  The  declarations  re- 
lied upon  as  evidence  of  a  delivery  and  acceptance,  constitute  a 
part  of  the  contract,  and  of  course  are  obnoxious  to  all  the  evils 
and  every  objection  against  which  it  was  the  policy  of  the  law  to 
provide. 

The  acts  of  part  payment,  of  delivery  and  acceptance  men- 
tioned in  the  statute  are  something  over  and  beyond  the  agree- 
ment of  which  they  are  a  part  performance,  and  which  they 
assume  as  already  existing.  The  entire  absence  of  such  evidence 
distinguishes  the  present  case  from  all  those  that  have  been  cited 
by  the  counsel  for  the  plaintiff  in  support  of  this  action:  Chaplin 
V.  Bogen,  1  East,  198;  JeweU  v.  Warren,  12  Mass.  811  [7  Am. 
Dec.  74];  BiddleY.  Vamum,  20  Pick.  280;  Bates  v.  ConkUng,  10 
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Wend.  891;  Kent's  Com.,  4ih  ed.,  600,  601.  The  strong  case 
from  the  Pandects  of  the  Column  of  Ghranite  is  not  an  exception ; 
for  it  is  fairly  to  be  inferred  that  the  consent  of  the  vendor  that 
the  purchaser  should  take  possession  was  subsequent  to  the  sale. 

I  am  aware  that  there  are  cases  in  which  it  has  been  adjudged, 
that  where  the  articles  sold  are  ponderous,  a  symbolical  or  con- 
structive deliveiy  will  be  eqivalent  in  its  legal  effect  to  an  actual 
delivery.  The  deUveiy  of  a  key  of  a  warehouse  in  which  goods 
sold  are  deposited,  furnishes  an  example  of  this  kind.  But  to 
aid  the  plaintiff,  an  authority  must  be  shown  that  a  stipulation 
in  the  contract  of  the  sale,  for  the  deliveiy  of  the  key  or  other 
indicia  of  possession,  will  constitute  a  deliveiy  and  acceptance 
within  the  statute.  No  such  case  can  be  found.  The  entire 
contract  being  void  by  the  statute,  the  stipulation  in  reference  to 
a  constructive  deUveiy  would  fall  with  the  other  provisions.  In 
Philips  V.  Bristol^  2  Bam.  &  Cress.  511,  the  property  was  sold 
by  an  auctioneer  and  delivered  to  the  purchaser,  who  after  de- 
taining it  three  or  four  minutes  handed  it  back,  saying  he  was 
mistaken  as  to  the  price.  The  vendor  refused  to  receive  the 
property,  and  the  jury  found  that  the  excuse  was  false  in  fact. 
The  verdict  was  set  aside:  The  court  saying,  that  to  satisfy  the 
statute  there  must  be  a  deliveiy  by  the  vendor,  with  an  intention 
of  vesting  the  right  of  possession  in  the  vendee,  and  there  must 
be  an  actual  acceptance  by  the  latter  with  the  intent  of  taking 
possession  as  owner. 

This,  I  apprehend,  is  the  correct  rule,  and  it  is  obvious  that 
it  can  only  be  satisfied  by  something  done  subsequent  to  the 
sale  unequivocally  indicating  the  mutual  intentions  of  the 
parties.  Mere  words  are  not  sufficient:  Bailey  v.  Ogden^  8 
Johns.  421  [3  Am.  Dec.  609].  Declarations  accompanying  an 
act  and  explanatory  of  it  are  undoubtedly  admissible  evidence, 
as  a  part  of  the  res  gestae.  This  is  all  that  is  established  by  the 
modem  authorities:  JevoeU  v.  Wairen^  12  Mass.  801  [7  Am.  Deo. 
74];  Duliih  v.  ROchie,  1  Dal.  171;  Baldey  v.  Parker,  2  Bam.  & 
Cress.  44;  Bailey  v.  Ogden,  8  Johns.  421  [8  Am.  Dec.  609].  In 
a  word,  the  statute  of  fraudulent  conveyances  and  contracts 
pronounced  this  agreement  when  made  void,  unless  the  buyer 
should  ''accept  and  receive  some  part  of  the  goods."  The 
language  is  unequivocal  and  demands  the  action  of  both 
parties,  for  acceptance  implies  deliveiy,  and  there  can  be  no 
complete  delivery  without  acceptance.  The  defendant,  how- 
ever, said  nothing  and  did  nothing  subsequent  to  the  agree- 
ment except   through   his  agent   to  repudiate  the  oontraoi. 
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There  was  consequenilj  no  eTidenoe  of  a  deliyeiy.  I  think, 
therefore,  the  learned  recorder  erred  in  submitting  that  ques- 
tion to  the  jury,  and  that  the  judgment  of  the  supreme  court 
should  be  reyersed. 

The  statute  of  frauds  has  been  pronounced  by  high  au- 
thority, 2  Kent's  Com.  494,  to  be,  in  many  respects,  the  most 
comprehensiye,  salutary,  and  important  legislatiye  regulation 
on  record,  affecting  the  security  of  priyate  rights.  Its  benefits 
it  is  belieyed  will  be  most  effectually  secured  by  rejecting  re- 
fined distinctions,  oyerlooking  the  supposed  equity  of  particular 
cases,  and  adhering  steadily  to  its  language  as  the  best  ex- 
ponent of  the  intention  of  the  legislature. 

Bbonson,  J.  On  a  reyiew,  and  a  more  full  consideration  of 
the  case,  I  am  satisfied  that  I  was  in  error  in  assenting  to  the 
judgment  which  was  rendered  by  the  supreme  court.  If  we  as- 
sume that  the  sale  was  in  all  other  respects  complete,  the  diffi- 
culty still  remains  that  there  was  no  deliyery  of  the  goods. 
Nothing  was  done.  As  was  yery  justly  remarked  by  the  defend- 
ant's counsel,  there  was  nothing  but  mere  words;  and  the  stat- 
ute plainly  requires  something  more;  it  calls  for  acts:  Per  Cowen, 
J.,  in  Artcher  y.  Zeh,  5  Hill,  205.  A  writing  must  be  made,  part 
of  the  purchase  money  must  be  paid,  or  the  buyer  must  accept 
and  receiye  part  of  the  goods.  Mere  words  of  contract  imac- 
companied  by  any  act,  can  not  amount  to  a  deliyery.  To  hold 
otherwise  would  be  repealing  the  statute. 

There  may  be  a  deUyery  without  handling  the  property,  or 
changing  its  position.  But  that  is  only  where  the  seller  does  an 
act  by  which  he  relinquishes  his  dominion  oyer  the  property, 
and  puts  it  in  the  power  of  the  buyer;  as  by  deUyering  the  key 
of  the  warehouse  in  which  the  goods  are  deposited,  or  directing 
a  bailee  of  the  goods  to  deliyer  them  to  the  buyer,  with  the  as- 
sent of  the  bailee  to  hold  the  properly  for  the  new  owner.  In 
such  case  there  is,  in  addition  to  the  words  of  bargain,  an  act 
by  which  the  dominion  oyer  the  goods  is  transferred  from  the 
seller  to  the  buyer.  Here  there  was  no  deliyeiy  either  actual  or 
synibolical. 

I  shall  not  reyiew  the  cases  on  this  subject  further  than  to 
notice  those  supjiosed  to  fayor  the  plaintiff.  In  Chaplin  y.  Bog- 
ers,  1  East,  192,  the  buyer  had  resold  the  property,  and  his 
yendee  had  carried  it  away.  The  court  held  iliat  there  was  suf- 
ficient eyidenoe  to  cany  the  cause  to  the  juiy  on  the  question  of 
deliyeiy  to  and  acceptance  by  the  first  purchaser.  Bates  y,  Conk^ 
liny,  10  Wend.  889,  was  a  writ  of  enor,  and  the  question  of  de* 
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liyery  did  not  ariae,  because,  as  the  chief  justioe  remarked,  fhe 
point  was  not  made  in  the  court  below,  where  it  might  have  been 
obviated  }yj  testimony.  It  was  also  suggested  at  the  bar,  in  an- 
swer to  this  case,  that  the  question  arose  upon  a  contract  for 
work  and  hibor,  rather  than  a  contract  of  sale.  But  it  would 
be  difficult  to  maintain  that  doctrine:  Downs  t.  .fioss,  28  Id.  270. 
It  is  enough,  however,  that  what  was  said  in  Bates  t.  ConJding, 
about  the  delivery  of  cumbersome  articles,  was  but  a  dictum, 
and  not  upon  the  point  in  judgment.  In  JeweU  v.  Warren,  IS 
Mass.  800  [7  Am.  Dec.  74],  where  logs  in  a  boom  were  sold, 
there  was  a  bill  of  parcels;  and  no  question  upon  the  statute  of 
frauds  either  was  or  could  be  made.  The  question  was,  whether 
there  had  been  a  sufficient  delivery  to  constitute  the  logs  a  valid 
pledge.  We  have  not  been  referred  to  any  modem  case,  nor 
have  I  met  with  any  which  will  uphold  this  judgment. 

It  is  undoubtedly  true,  that  it  will  not  always  be  easy  to  make 
an  actual  delivery  of  bulky  and  ponderous  articles.  But  there 
are  other  ways  of  satisfying  the  statute  of  frauds.  The  parties 
may  put  their  agreement  in  writing,  or  the  buyer  may  pay  the 
whole  or  some  part  of  the  purchase  money. 

I  am  of  opinion  that  the  judgments  of  the  supreme  court  and 
the  mayor's  court  should  be  reversed,  and  a  venire  de  novo  be 
awarded. 

Wbight,  J.  There  being  no  note  or  memorandum  made  in 
writing,  of  the  contract  or  earnest  paid,  this  is  a  case  within  the 
statute  of  frauds,  unless  there  wbb  an  acceptance  and  receipt  of 
the  whole  or  a  part  of  the  property  by  the  buyer:  2  B.  S.  136» 
sec.  8.  If  there  was  an  acceptance  shown  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute,  it  was  of  all  the  liunber,  ' 
as  it  is  not  pretended  that  the  entire  property  vested  in  the 
vendee  by  the  acceptance  and  receipt  of  a  part  thereof.  The 
question,  therefore,  for  consideration  upon  the  facts  proved,  is 
whether  there  was  an  acceptance  and  receipt  of  the  lumber  by 
Bhindler,  the  vendee,  vrithin  the  intent  and  meaning  of  the 
statute. 

It  is  to  be  regretted  that  the  plain  meaning  of  the  statute 
should  ever  have  been  departed  from,  and  that  anything  short  of 
an  actual  delivery  and  acceptance  should  have  been  regarded  as 
satisfying  its  requirements,  when  the  memorandum  was  omitted; 
but  another  rule  of  interpretation  which  admits  of  a  constructive 
or  ^mbolical  delivery  has  become  too  firmly  established  now  to 
be  shaken.  The  uniform  doctrine  of  the  cases,  however,  has  been, 
that  in  order  to  satisfy  the  statute  there  must  be  something  move 
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than  mere  words — that  the  act  of  acceptiiig  and  reodTing  re- 
quired to  dispense  with  a  note  in  writing  implies  more  than  a 
simple  act  of  the  mind,  unless  the  decision  in  Elmore  t.  Stone,  1 
Taunt.  468,  is  an  exception.  This  case,  howeyer,  will  be  found 
ipon  examination  to  be  in  accordance  with  other  cases,  although 
{he  acts  and  circumstances  relied  upon  to  show  a  delivery  and 
acceptance,  were  extremely  slight  and  equiyocal;  and  hence  the 
case  was  doubted  in  Eotoe  t.  Palmer,  3  Bam.  &  Aid.  824,  and 
Prootor  v.  Janes,  2  Car.  &  P.  634,  and  has  been  virtually  over- 
mled  by  subsequent  decisions.  Far  as  the  doctrine  of  construc- 
tive deliveiy  has  been  sometimes  carried,  I  have  been  unable  to 
find  any  case,  that  comes  up  to  dispensing  with  all  acts  of  par- 
ties, and  rests  wholly  upon  the  memory  of  witnesses  as  to  the 
precise  form  of  words  to  show  a  delivery  and  receipt  of  the  goods. 
The  learned  author  of  the  commentaries  on  American  law,  cites 
from  the  Pandects  the  doctrine  that  the  consent  of  the  pariy 
upon  the  spot  is  sufficient  possession  of  a  column  of  granite, 
which  by  its  weight  and  magnitude,  was  not  susceptible  of  any 
other  delivery.  But  so  far  as  this  citation  may  be  in  opposition 
to  the  general  current  of  decisions  in  the  common-law  courts  of 
England  and  of  this  cotmtry,  it  is  sufficient  perhaps  to  observe 
that  the  Boman  law  has  nothing  in  it  analogous  to  our  statute  of 
frauds.  In  Elmore  v.  Stone,  1  Taunt.  468,  expense  was  incurred 
by  direction  of  the  buyer,  and  the  vendor,  at  his  suggestion,  re- 
moved the  horses  out  of  his  sale  stable  into  another,  and  kept 
them  at  livery  for  him.  In  Chaplin  v.  Bogers,  1  East,  192,  to  which 
we  were  referred  on  the  argument,  the  buyer  sold  part  of  the 
hay,  which  the  purchaser  had  taken  away;  thus  dealing  with  it 
as  if  it  were  in  his  actual  possession.  In  the  case  of  JeweU  v. 
Warren,  12  Mass.  800  [7  Am.  Dec.  74],  to  which  we  were  also 
referred,  no  question  of  delivery  under  the  statute  of  frauds 
arose.  The  sale  was  not  an  absolute  one,  but  a  pledge  of  the 
properly.  The  cases  of  Elmore  v.  Stone  and  Chaplin  v.  Bogers 
are  the  most  barren  of  acts  indicating  delivery,  but  these  are  not 
authority  for  the  doctrine  that  words,  unaccompanied  by  acts  of 
the  parties,  are  sufficient  to  satisfy  the  statute.  Indeed,  if  any 
case  could  be  shown  which  proceeds  to  that  extent,  and  this 
court  should  be  inclined  to  follow  it,  for  all  beneficial  purposes, 
the  law  might  as  well  be  stricken  from  our  statute  book;  for  it 
was  this  species  of  evidence,  so  vague  and  unsatisfactory,  and 
so  fruitful  of  frauds  and  perjuries,  that  the  legislature  aimed  to 
repudiate.  So  far  as  I  have  been  able  to  look  into  the  numerous 
oases  that  have  arisen  under  the  statute,  the  controlling  pxind- 
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pie  to  be  deduced  from  them  is,  that  when  the  memorandum  is 
dispensed  with,  the  statute  is  not  satisfied  with  anything  but 
tmequivocal  acts  of  the  parties;  not  mere  words  that  are  liable  to 
be  misunderstood  and  misoonstrued,  and  dwell  only  in  the  im- 
perfect memory  of  witnesses.  The  question  has  been,  not 
whether  the  words  used  were  sufficiently  strong  to  express 
the  intent  of  the  parties,  but  whether  the  acts  connected  with 
them,  both  of  seller  and  buyer,  were  equivocal  or  unequivocal. 
The  best-considered  cases  hold  that  there  must  be  a  vesting  of 
the  possession  of  the  goods  in  the  vendee,  as  absolute  owner, 
discharged  of  all  lien  for  the  price  on  the  part  of  the  vendor,  and 
an  ultimate  acceptance  and  receiving  of  the  property  by  the  ven- 
dee, so  unequivocal  that  he  shall  have  precluded  himself  from 
taking  any  objection  to  the  quantum  or  qualify  of  the  goods  sold: 
Chit,  on  Con.  890,  and  cases  cited;  Hilliard  on  Sales,  135,  and 
cases  cited;  Maberley  v.  Sheppard^  10  Bing.  102;  AcehdL  v.  Levy^ 
Id.  384. 

But  will  proof  of  words  alone  show  a  delivery  and  acceptance 
from  which  consequences  like  these  may  be  reasonably  inferred  f 
Especially  if  those  words  relate  not  to  the  question  of  deUveiy 
and  acceptance,  but  to  the  contract  itself?  A.  and  B.  verbally 
contract  for  the  sale  of  chattels,  for  ready  money;  and  without 
the  payment  of  any  part  thereof,  A.  says,  '*  I  deliver  the  prop- 
erty to  you,"  or,  "  It  is  yours,"  but  there  are  no  acts  showing  a 
change  of  possession,  or  from  which  the  fact  may  be  inferred. 
B.  refuses  payment.  Is  the  right  of  the  vendor  to  retain  pos- 
session as  a  lien  for  the  price  gone  ?  Or,  in  the  event  of  a  sub- 
sequent discovexy  of  a  defect  in  the  quardum  or  quality  of  the 
goods,  has  B.  in  the  absence  of  all  acts  on  his  part  showing  an 
ultimate  acceptance  of  the  possession  concluded  himself  &om 
taking  any  objection?  I  think  not.  As  Justice  Cowen  remarks, 
in  the  case  of  Artcher  v.  Zeh,  5  Hill,  206:  "  One  object  of  the 
statute  was  to  prevent  perjury.  The  method  taken  was  to  have 
something  done;  not  to  rest  eveiything  on  mere  oral  agree- 
ment." The  acts  of  the  parties  must  be  of  such  a  character  as 
to  unequivocally  place  the  property  within  the  power  and 
imder  tiie  exclusive  dominion  of  the  buyer.  This  is  the  doc- 
trine of  those  cases  that  have  carried  the  principle  of  con- 
structive delivery  to  the  utmost  limit.  Thus  in  Searle  v.  Reeves^ 
2  Esp.  598,  a  case  which  arose  at  a  period  when  the  English 
courts  were  more  inclined  than  recently  to  allow  of  a  constructive 
delivery  and  acceptance,  where  a  written  order  was  given  by 
the  seller  of  goods  to  the  buyer,  directing  the  person  in  whose 
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care  the  goods  were  to  deliver  them,  which  order  was  presented 
by  the  buyer,  it  was  held  that  there  was  a  sufficient  deliverj 
within  the  statute.  So  also  in  HoUing9worth  v.  Napier,  3  Cai* 
182  [2  Am.  Dec.  268],  where  the  vendor  delivered  to  his  vendee 
a  bill  of  parcels  for  goods  lying  in  a  public  store,  together  with 
an  order  on  the  storekeeper  for  their  delivery,  and  the  vendee, 
upon  delivering  the  order,  demanded  the  goods,  which  were 
turned  out  to  him,  and  he  paid  the  amount  of  the  storage, 
marked  the  bales  with  his  initials,  and  returned  them  to  the 
custody  of  the  storekeeper,  it  was  held  that  the  statute  was 
satisfied.  But  in  cases  like  these  it  would  seem  now  to  be 
necessary  that  the  party  having  the  custody  of  the  goods,  and 
who  is  the  agent  of  the  vendor,  should  recognize  the  order 
given  to  the  purchaser,  and  assent  to  retain  the  goods  for  him.. 
A  delivery  to  the  vendee  of  the  key  of  the  warehouse  in  which 
the  goods  are  lodged,  or  other  tndioia  of  property,  where  goods 
are  ponderous  and  incapable  of  being  handed  over  from  one 
to  another,  was  said  by  Lord  Eenyon,  in  Chaplin  v.  Bogers, 
1  East,  194,  to  be  tantamount  to  an  actual  delivery.  In  Doddey^ 
V.  Varley,  12  Adol.  &  El.  632,  which  was  an  action  of  a/wumpmt 
lot  wool  bargained  and  sold,  the  court  said:  ''  We  think  thai 
upon  tlie  evidence  the  place  to  which  the  wool  was  removed 
may  be  considered  as  the  defendant's  warehouse,  and  that  he 
was  in  actual  possession  of  it  as  soon  as  it  was  weighed  and 
packed."  In  these  cases,  and  in  a  large  number  of  others  that 
might  be  cited,  the  circumstances  were  unequivocal  to  show» 
not  merely  a  delivery  to  and  acceptance  of  the  property  in  the 
goods,  but,  what  is  always  essential,  a  complete  acceptance  of 
the  possession  by  the  buyer.  The  facts  were  more  or  lesa 
strong  in  the  several  cases,  but  the  acts  of  the  parties  can 
scarely  be  reconciled  with  any  other  presumption. 

On  the  other  hand,  where  the  acts  of  the  buyer  are  equivocal, 
and  do  not  lead  irresistibly  to  the  conclusion  that  there  has 
been  a  transfer  and  acceptance  of  the  possession,  the  cases 
qualify  the  inference  to  be  drawn  from  them,  and  hold  the  con- 
tract to  be  within  the  statute.  In  Baldey  v.  Parker,  2  Bam.  & 
Cress.  37,  A.  purchased  of  B.,  a  trader,  several  articles,  amount- 
ing in  the  whole  to  seventy  pounds.  A.  marked  with  a  pencil 
some  of  the  articles,  saw  others  marked,  and  helped  to  cut  off 
others.  He  then  requested  that  a  bill  of  the  goods  might  be  sent 
to  him,  which  was  done,  together  with  the  goods,  but  he  declined 
to  accept  them.  It  was  held  that  there  was  no  delivery  and 
acceptance  to  take  the  case  out  of  the  statute;  and  Lord  Chief 
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Jostice  Abbott,  in  speaking  of  the  exception  in  the  statate. 
justly  remarked  that,  ''  it  would  be  difficult  to  find  words  more 
distinctly  denoting  an  actaal  transfer  of  the  article  from  the 
seUcr,  and  an  actaal  taking  possession  of  it  by  the  buyer."    In 
Caiier  v.  Toussainl,  6  Bam.  &  Aid.  855,  the  circumstances  were, 
that  a  horse  was  sold  by  verbal  contract,  but  no  time  fixed  for 
the  payment  of  the  price.    The  horse  was  to  remain  with  the 
vendor  for  twenty  days,  without  charge  to  the  vendee.    At  the 
expiration  of  that  time  he  was  sent  to  grass  by  order  of  the 
vendee,  and  entered  as  one  of  the  vendor's  horses.    The  court 
held  that  there  was  no  acceptance  of  the  horse  by  the  vendee 
within  the  meaning  of  the  statute.    In  Tempest  v.  MUgerald,  8 
Id.  680,  A.  agreed  to  purchase  a  horse  from  B.  for  cash,  and 
take  him  away  within  a  certain  time.    About  the  expiration  of 
that  time  A.  rode  the  horse,  and  gave  directions  as  to  his  treat- 
ment, etc.,  but  requested  that  he  might  remain  in  the  possession 
of  B.  for  a  further  time,  at  the  expiration  of  which  time  he 
promised  to  take  and  pay  for  the  horse,  to  which  B.  assented. 
The  horse  died  before  A.  paid  the  price  or  took  it  away.    It  was 
held  that  there  was  no  sufficient  acceptance  of  the  horse  to  ren- 
der the  vendee  liable  for  the  price.    In  Howe  v.  Palmer^  Id. 
821,  a  vendee  publicly  agreed  at  a  public  market,  with  the  agent 
of  the  vendor,  to  purchase  twelve  bushels  of  tares  (then  in  the 
vendor's  possession  constituting  part  of  a  larger  quantity  in 
bulk),  to  remain  in  the  vendors  possession  until  called  for. 
The  agent,  on  his  return  home,  measured  and  set  apart  the 
twelve  bushels.    It  was  held  that  in  this  case  there  had  been 
no  acceptance,  and  the  action  would  not  lie.    In  Kent  v.  Hu^ 
kin9on,  8  Bos.  &  Pul.  233,  A.  verbally  ordered  from  B.  a  bale 
of  sponge,  which  was  sent.     The  bale  was  opened  and  exam- 
ined, and  the  sponge  returned  by  B.,  who  at  the  same  time 
wrote  a  letter  to  A.,  stating  that  he  disapproved  thereof.    It 
was  held  that  B.  had  not  accepted  the  goods.    In  Proctor  v. 
Jones,  2  Car.  &  P.  682,  it  was  said  that  the  marking  of  casks  of 
wine,  sold  by  parol,  and  lying  at  the  London  docks,  with  the 
initials  of  the  purchaser,  at  his  request  and  in  his  presence,  was 
not  a  sufficient  acceptance  within  the  statute,  at  least  if  the  time 
of  payment  had  not,  when  the  casks  were  so  marked,  been 
fixed.     In  Bailey  v.  Ogden,  8  Johns.  899  [8  Am.  Dec.  509],  an 
agreement  with  the  vendor,  on  a  parol  contract  for  the  sale  of 
goods,  about  the  storage  of  the  goods,  and  the  delivery  by  him 
of  the  export  entiy  to  the  agent  of  the  vendor,  were  held  not  to 
be  sufficiently  certain  to  amount  to  a  constructive  delivery,  oz 
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to  afford  an  indicimn  of  ownership.  Other  comparatiTely  xeoent 
English  and  American  cases  might  be  cited  showing,  as  has 
been  said  by  Mr.  Justice  Coleridge,  that  **  the  tenor  of  modem 
decisions  is  to  give  to  the  words  of  the  statute  their  fullest  effect, 
and  not  to  allow  (so  &r  as  it  is  possible)  of  any  constructiTe 
deliveries  and  acceptances." 

I  think  I  may  affirm  with  safety  that  the  doctrine  is  now  clearly 
settled,  that  there  must  not  only  be  a  delivery  by  the  seller,  but 
an  ultimate  acceptance  of  the  possession  of  the  goods  by  the 
buyer,  and  that  this  delivery  and  acceptance  can  only  be  evinced 
by  unequivocal  acts  independent  of  the  proof  of  the  contract. 
But  if  the  principles  to  be  deduced  from  the  recent  decisions 
were  otherwise,  I  should  not  be  disposed,  in  the  face  of  the 
plain  and  obvious  meaning  of  the  statute,  to  follow  them.  The 
statute  of  frauds  of  29  Car.  U.  (and  it  is  in  substance  re-enacted 
in  this  state)  was  justly  pronounced,  nearly  half  a  century 
since,  by  an  eminent  British  judge,  *'  one  of  the  wisest  laws  in 
the  statute  book."  Its  provisions  apply  with  singular  wisdom 
ai^  beneficence,  "  to  the  daily  contracts  and  practical  affairs  of 
mankind,"  relieving  them  of  vagueness  and  uncertainty,  and 
checking,  to  some  extent,  '*  the  restless  and  reckless  spirit  of 
litigation."  Whilst  this  meritorious  law  is  in  the  statute  book, 
it  is  our  business  to  enforce  it  in  good  faith,  and  according  to 
its  plain  letter  and  spirit,  without  studying  to  fritter  away  its 
vitality  in  the  attempt  to  uphold  contracts  which,  by  its  provis- 
ions, are  clearly  void. 

I  am  of  the  opinion  that  the  judgment  of  the  supreme  court 
should  be  reversed. 

BuooiJES,  Jones,  and  JomirsoH,  JJ.,  oonourred. 

Jkwett,  0.  J.,  and  Qrly,  J.,  delivered  opinions  in  fiivor  of 
affirming  the  judgment. 

Judgment  reversed. 

DXUVSBT  AND  AOOBFTANOS  TO    TaKB  VkBBAL  SaLB    OF    GOOOS    OVT  OV 

TBX  Statute  ov  Frauds. — By  the  oommon  law,  independently  of  the  staifc* 
nte  of  frauds,  a  present  sale  of  specifio  ascertained  goods  was  complete,  as 
between  the  parties,  withont  delivery,  as  soon  as  the  terms  of  sale  were 
agreed  on  and  the  bargain  was  struck,  nothing  remaining  to  be  done  to  pnt 
the  goods  in  a  deliverable  state,  and  the  property  was  thereby  vested  in  the 
buyer,  and  was  at  his  risk:  2  Kent's  Com.  482;  1  BenJ.  on  Sales,  Gorbin's 
ed.,  seos.  3,  308,  315;  Fletcher  v.  Howard,  16  Am.  Dec.  686;  PleaaanU  v. 
PendletOM,  18  Id.  726;  Lvdwig  v.  FuUer,  35  Id.  245;  Hooban  v.  Bidwett,  47 
Id.  386;  Dieum  t.  Tatu,  5  Ad.  &  E.  313,  340;  Leonard  v.  Da/vU,  1  Black 
(U.  a),  476;  Oocie  v.  Chapman,  7  Ark.  197;  Visher  v.  Webtter,  13  CSsL  68t 
WQd€T.  Uqfett,  21  m.  110;  SidwOl  v.  XoUy,  27  Id.  488;  Kohlr.  LMJk^ 
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89  Id.  195;  WrigfU  ▼.  Maxwdl,  9  Ind.  192;  Kendatt  y.  Hughe$,  7  B.  Mon. 
868;  MoinihaU  t.  Marehotue,  14  La.  Aon.  689;  Wing  ▼.  Clark,  24  Me.  366; 
Viningv.  GObrttK  89  Id.  496;  FnaAarY,  FMierieU,  24  N.  J.  L.  162;  Evaa» 
▼.  //orrM,  19  Barb.  416;  McCandlUh  y.  Newman^  22  Pa.  St.  460;  Fraatr  y. 
HiUiourd,  2  Strob.  309;  IToofey  y.  .fiction,  35  Vt.  214.  And  the  rale  is  the 
tame,  siooe  the  statute  of  frands^  in  cases  of  sales  of  goods  not  within  the 
statnte,  and  in  caserwithin  the  statate  where  the  ocmtract  is  eyidenced  by 
writing.  So  where  there  Is  no  writing,  if  there  has  been  payment  of  part 
or  ail  of  tne  price,  as  proyided  in  the  seyenteenth  section  of  the  statatei 
Comar  y.  D€w%e»^  46  Am.  Deo.  311. 

By  an  exception  in  the  seyenteenth  section  of  the  statate  of  frauds,  29  Car. 
n.,  0.  3,  which  has  been  literally  or  substantially  adopted  in  most  of  the  states 
of  the  Union,  contracts  for  the  sale  of  goods  for  the  price  of  ten  pomids  or 
upwards,  not  eyidenced  by  writing,  "  shall  net  be  allowed  to  be  good  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive  the 
same,"  etc    This  exception  has  been  a  standing  puzzle  to  the  courts  of  Eng- 
land and  America  for  more  than  two  centuries.  "It  has,*' as  Chancellor  Kent 
remarks,  "been  a  fruitful  source  of  discussion,  and  subtle  distinctions  haye 
been  raised  and  adopted:"  2  Kent's  Com.  495.    The  principal  di£Sculty  has 
been  to  determine  precisely  what  b  meant  by  the  term  "acceptance, "as  used 
in  the  statute.    The  construction  of  this  single  word,  says  Bramwell,  R,  in 
his  charge  tu  the  jury  in  Bowes  y.  Ponitfex,  3  F.  &  F.  742,  '*  is  one  of  the  most 
difficult  questions  in  the  law,"  and  he  admits  that  it  is  "very  hard  to  reconcile 
the  cases  upon  it."  Judge  Lowell  says,  in  Ex  parte  Scfford,  2  Low.  563;  S.  6., 
15  Nat.  Bank.  iieg.  564,  that  the  dedsions  on  this  subject  "  have  introduced 
many  refinements  not  reconcilable  with  common  sense,"  holding  that  "the 
property  has  passed  and  has  not  passed  at  tlie  same  time."   Another  learned 
judge  says:  "I  am  satisfied  that  the  most  careful  examination  of  the  great  mass 
of  cases,  where  the  fact  of  acceptance  has  been  determined  one  way  or  the  other 
by  the  court,  will  not  result  in  the  discovery  of  any  uniform  rule;  that  such  ex- 
amination can  be  little  more  useful  or  satisfactory  than  the  examination  of  a 
thousand  verdicts  relating  to  the  same  subject-matter,  together  with  tha  evi-> 
<dence  upon  which  they  were  found."  And  further  on  in  his  opinion,  the  same 
Judge  renuMrks:  "  I  think  the  rules  adopted  by  courts  to  aid  them  in  determin- 
ing the  matter  of  fact  involved  in  the  question  of  acceptance,  as  it  has  been 
presented  in  an  infinite  variety  of  forms,  have  produced,  or  rather  themselves 
constitute,  the  subtle  distinctions  of  which  Chancellor  Kent  speaks  [2  Kentls 
Com.  495],  and  with  which  the  whole  subject  is  now,  more  than  in  h&B  day, 
beset.    Assuming  all  the  judgments  of  the  courts  <mi  this  subject  to  be  co^ 
rect,  we  can  hardly  wonder  at  the  conclusion  reached  by  Brie,  J.,  in  MarvUk 
v.  WaiUa,  6  EL  A  BL  734,  that  <  the  party  who  inserted  the  words  in  the 
statute  had  no  idea  what  he  meant  by  "acceptance:" '  "  Pinkkam  v.  Mattoxt 
63  N.  H.  605.    A  very  cursory  examination  of  the  adjudged  cases  on  thla 
vexed  question  will  suffice  to  dbow  that  there  is  abundant  warrant  for  theaa 
strong  expressions.    There  has  not  been  the  same  lack  of  uniformity  in  set- 
tling the  meaning  of  the  words  "  actually  receive  the  same,"  as  used  in  the 
statute.    But  as  Mr.  Benjamin  very  justly  remarks,  even  "this  question  is 
not  free  from  difficulty,  nor  have  the  cases  always  been  consistent:"  1  Benj. 
ou  Sales,  Corbin's  ed.,  sec  172.    Indeed,  notwithstanding  the  voluminous 
learning  which  has  been  expended  in  the  construction  of  this  exception  in  the 
statute,  the  entire  clause  is  still  to  be  regarded  as,  in  a  great  measurs^  da* 
batable  ground,  and  the  decisions  upon  it  may  be  said  to  bristle  with  cont^K 
rersy. 
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We  hare  not  the  presumption  to  undertake  in  this  note  tlie  teak  of  reoon- 
eiling  the  "irrepressible  conflict"  in  the  cases  upon  this  sabject.  We  can  not 
hope,  nor  shall  we  attempt,  to  do  more  than  to  point  out  certain  general  prin- 
ciples upon  which  the  decisions  may  be  f  onnd  to  be  substantially  haxmoniooai 
or  which  may  be  regarded  as  settled  by  a  preponderance  of  anthority. 

Dblxvbkt,  Ekceipt,  astd  Aooxftakce,  All  Essential.— The  English  stat- 
ute of  frauds,  as  will  be  seen  upon  an  examination  of  the  language  of  the 
•eventeenth  section,  on  this  point,  as  quoted  above,  says  nothing  as  to  the 
delifery  of  the  goods;  but  when  it  is  said  that  the  vendee  must  "actually 
receive'*  some  part  of  the  goods  to  take  the  case  out  of  the  statute,  it  is  dear 
that  a  delivery  by  the  vendor  is  implied:  Taylor's  Ev.,  sec.  957.  Indeed,  the 
terms  "delivery"  and  "receipt,"  as  applied  to  this  subject,  are  mutually 
inclusive.  There  can  be  no  actual  receipt  of  the  goods,  to  satisfy  the  statute, 
unless  they  are  delivered,  and  there  can  be  no  delivery  unless  they  are  received. 
But  the  statute  goes  beyond  this.  The  goods,  or  a  part  of  them,  must  not 
only  be  delivered  and  actually  received,  bat  they  must  be  accepted  by  the 
buycT.  Some  eminent  judges  have  supposed  that  the  terms  "  accept"  and 
"  actually  receive,"  as  used  in  the  statute  of  Charles  XL,  were  synonymous: 
CagUe  T.  SvDcrder,  6  Hurlst.  k  N.  832;  S.  C,  30  L.  J.  Ex.  310,  per  Cockbum, 
0.  J.,  and  Crompton,  J.  But  it  may  now  be  regarded  as  definitely  and  finally 
settled  that  these  terms  have  distinct  meanings,  and  that  both  acceptance  and 
actual  receipt,  which  implies  delivery,  are  essential  to  take  the  case  out  of 
the  statute:  Taylor's  Ev.,  sec.  057;  Blackburn  on  Sale,  22,  23;  1  Benj.  on 
Sales,  Corbin'sed.,  sees.  140, 157;  (huack  v.  Bobinmmy  1  Best  &  S.  209;  S.  C, 
7  Jur.  (N.  S.)  542;  30  L.  J.  Q.  B.  261;  9  W.  B.  735;  4  L.  T.  (N.  S.)  506; 
SmUh  V.  Hudson,  5  Best  &  S.  431;  S.  C,  34  L.  J.  Q.  B.  145;  Hatuman  v. 
Njfe,  62  Ind.  491;  MaxweU  v.  Brown,  39  Me.  98;  Young  v.  Btaudell,  60  Id. 
274;  Jone$  v.  Mechanics'  Bank,  29  Md.  287;  ffewes  v.  Jordan,  39  Id.  480;  S. 
C,  17  Am.  Rep.  578;  KniglU  v.  Mann,  118  Mass.  145;  Taylor  v.  Mueller 
(Minn.),  15  N.  ,W.  Rep.  414;  Shepherd  v.  Pressey,  82  K.  H.  49;  Clarh  v. 
Tucker,  2  Sandf.  157;  Sheldon  v.  Parker,  5  T.  &  G.  617;  Cooke  v.  Millard^ 
5  Lans.  249;  S.  C,  in  the  court  of  appeals,  65  N.  Y.  352, 374;  S.  C,  22  Am. 
Bep.  619;  Brand  v.  Ihcht,  1  Abb.  App.  Dec.  185;  S.  C,  5  Abb.  Pr.  (N.  S.) 
225;  3  Keyes,  410;  Stone  v.  Browning,  13  Abb.  Pr.  (N.  S.)  188;  S.  C,  51  K. 
T.  211;  Cauikms  v.  HeUnum,  47  Id.  440;  8.  C,  7  Am.  Bep.  461,  and  note; 
a&Aa  V.  BenJanUn,  45  Vt.  124. 

The  principle  is  very  well  stated  by  Alvey,  J.,  in  Hewes  v.  Jordan,  39  Md* 
480;  S.  C,  17  Am.  Rep.  578,  as  follows:  "From  the  plain  meaning  of  the 
terms  of  the  statute  itself,  independent  of  all  authority,  the  concurrence  of 
two  distinct  acts  on  the  part  of  the  vendee  would  seem  to  be  required;  he 
must  accept  and  he  must  actually  receive  part  of  the  goods,  in  order  to  ren- 
der the  contract  binding  on  him.  There  may  be  an  actual  receipt  without  any 
acceptance,  and  there  may  be  an  acceptance  without  any  receipt.  But  if  both 
these  acts  concur,  with  the  intention  of  the  parties  that  the  vendee  shall  take 
possession  of  the  goods  under  the  contract  as  owner,  then  the  latter  must  be 
taken  as  having  made  a  final  election  to  accept  the  goods,  or  such  part  of 
them  as  he  may  have  actually  received  as  his  property,  and,  at  the  same 
time,  assent  to  their  being  such  as  will  gratify  the  contract;  and  acceptj^ce 
and  receipt  being  thus  complete,  to  bind  the  contract,  the  vendee  can  not 
afterwards  withdraw  his  acceptance  and  reject  the  goods,  except  it  be  on  the 
ground  of  fraud."  As  to  whether  or  not  the  acceptance  must  be  such  as  to 
piedude  any  subsequent  objection  to  the  goods,  as  implied  in  the  foregoing 
extract,  something  more  will  be  said  hereafter. 
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Deliyery  alone,  witfaont  aoceptanoe  and  receipt,  can  not  take  the  oaae  oat 
of  the  statate:  Maxwdlv.  Brown,  89  Me.  08;  Toungr,  ^loiftM,  60  Id.  275; 
KmgTU  v.  if  aim,  118  Mass.  146.  Indeed,  no  act  of  the  yendor  alone,  how- 
erer  poaitiTo  and  nnequivocal,  can  have  thia  effsot:  Shepherd  v,  Preueff  92 
N.  H.  49;  CauOiM  ▼.  Hdlman,  47  N.  Y.  449;  S.  C,  7  Am.  Bep.  461;  Jbfhr 
T.  Mueller  (Minn.),  15  K.  W.  Bep.  414.  Nor  will  the  delivery  suffice,  even 
though  the  gooda  have  been  accepted,  if  there  haa  been  no  actual  receipt  of 
them,  for,  aa  already  stated,  in  subatance,  delivery,  however  abeoluto  on  the 
part  of  the  vendor,  ia,  under  this  statute,  no  delivery  if  the  goods  are  not 
actually  received  by  the  buyer.  Thna,  if  the  gooda  are  ascertained  and 
accepted  by  the  buyer  before  delivery,  and  are  then  delivered  at  the  place 
appointedi  but  there  is  no  person  there  to  receive  them,  there  is  no  receipt  of 
them,  and  therefore  no  delivery;  aa  in  the  case  of  a  quantity  of  cigars  accepted 
and  branded  with  the  vendee's  name  and  delivered  or  tendered  at  the  place 
appointed,  where  the  vendee  declines  to  receive  them  at  that  time  becauae  he 
is  '*  taking  stock: "  SeoUen  v.  Suiter,  37  Mich.  526.  So  on  a  sale  of  a  specifio 
article,  such  as  a  pair  of  scales,  which  has  been  accepted  by  tie  buyer,  where 
the  vendor's  carman  carries  it  to  the  vendee's  place  of  business,  and  the  ven- 
dee tells  the  carman  to  take  it  into  the  back  yard,  and  the  carman,  in  doing 
ao,  breaks  or  injures  the  article,  and  the  vendee  then  refuses  to  take  it:  Cfreif  v. 
Oary,  9  Daly,  363.  So  on  a  sale  of  cattle  previously  ascertained  and  accepted 
by  the  buyer  and  deUvered  at  the  place  appointed,  where  there  is  no  one  there 
to  receive  them:  Harvey  v.  8L  Louis  etc  Asa.,  39  Mo.  211. 

The  vendee's  receipt  and  acceptance  of  the  goods,  on  the  other  hand,  will 
not  suffice  if  the  vendor  does  not  deliver  them,  and  ooncnr  in  such  receipt  and 
acceptance.  The  concurrent  acts  of  both  are  necessary:  Brewster  v.  Taylor, 
7  Jones  &  S.  159,  166.  The  acoeptance  and  receipt  must  be  with  the  vendor's 
consent,  and  before  rescission  on  his  part,  to  bind  him:  Smith  v.  Hudson,  6 
Best  &  8.  431;  S.  C,  34  L.  J.  Q.  B.  145;  11  Jur.  (N.  S.) 622;  13  W.  R.  683;  12 
L.  T.  (N.  S.)  337.  Thus,  where  the  buyer  or  his  agent  writes  to  the  vendor'a 
factor,  consenting  to  take  the  goods  without  any  participation  by  the  seller, 
the  statute  is  not  satisfied:  Clark  v.  Tucher,  2  Sandf.  157.  So  where  the  bayer 
of  wheat  in  a  warehouse  removes  part  of  it  without  the  consent  and  against 
the  protest  of  the  vendor,  thus  constituting  a  trespass,  even  though  the  ven- 
dor afterwards  asks  him  to  take  the  residue:  Baker  v.  Ouyler,  12  Barb.  t)67. 
So  where  the  vendee  obtains  posseesion  of  a  bill  of  lading  of  the  goods,  with- 
out the  consent  of  the  vendor,  by  detaching  it  from  a  bill  for  the  price:  Brand 
V.  Iheht,  1  Abb.  App.  Dec.  185;  S.  C,  5  Abb.  Pr.  (N.  S.)  225.  So  where 
after  the  sale  the  vendee,  without  the  vendor's  consent,  forcibly  takes  the 
goods  under  a  i^Tit  of  replevin:  Washington  Ice  Oo,  v.  Webster,  62  Me.  341; 
S.  C,  16  Am.  Bep.  462.  So,  where  the  vendee  without  the  knowledge  of  the 
vendor,  and  without  any  intent  on  his  part  to  deliver  the  property,  enters  and 
measures  the  same,  thus  indicating  his  acceptance:  Young  v.  BUUsdeU,  60  Me. 
5274.  So  where  the  goods  are  delivered  by  the  vendor's  agent,  and  received  and 
accepted  after  the  vendor  has  become  insane,  for  the  insanity  operates  a  revoca- 
tion of  the  agency:  Matthiessenetc.  Co.  v.  McMahon*s  AdnCr,  38  N.  J.  L.  636. 
But  where  the  vendor's  consent  to  the  taking  of  the  goods  may  be  presumed 
from  the  terms  of  the  contract,  though  the  removal  actually  takes  place  with- 
out his  positive  assent,  it  is  nevertheless  sufficient;  aa  where  by  the  contract 
the  property  is  to  remain  in  the  vendor's  possession  at  the  vendee's  risk  until 
called  for,  and  the  vendee  afterwarda  takee  it  without  saying  anything  to  the 
vendor:  FSnonU  v.  Qermond,  11  Johns.  283.  In  a  case  not  arising  under  thia 
exception  in  the  statute  of  frauda  it  was  held  that  where  the  sale  was  bona. 
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/kU  a  removal  of  tho  goods  witfaoat  any  formal  deliyory,  and  without  tho 
Tondor's  oonient,  migbt  noTertlielets  amoont  to  snch  a  doliTory  as  to  protect 
the  property  agunst  sabieqnent  attachment  or  sale:  Shumway  v.  RuUer^  90 
Am.  Dee.  340. 

TiTU  ASJ>  PoanasiON  mvot  Bosh  Pass  to  aatiafy  the  ozoeption  in  the 
statute  now  under  consideration:  Bodger$  v,  Jonest  129  Mass.  420.  To  e£foct 
this  there  mast  ba,  on  the  one  hand,  a  delivery  by  the  vendor  with  intent  to 
vest  the  title  and  legal  possession  in  the  vendee,  and  on  the  other  hand,  there 
must  be  not  only  an  actual  receipt  of  the  goods,  or  some  part  thereof,  by  the 
vendee,  bat  also  some  act  or  conduct  on  his  part  clearly  indicating  an  intent 
to  accept  them  as  owner  in  performance  of  the  parol  contract:  Bowu  v. 
P<miif€Z,  3  F.  &  F.  743;  IfieholU  v.  Plume,  1  Gkr.  &  P.  272;  PhUUps  v.  Bi»- 
toUi,  2  Barn.  &  C.  611;  Hauaman  v.  Nyt,  02  Ind.  491;  Clarht  t.  MarrioU,  9 
GiU,  336;  Jone$  ▼.  Meehanica*  Bank,  29  Md.  287;  Hewea  v.  Jordan,  39  Id. 
472;  KniiglU  v.  Maum,  118  Mass.  146;  Bemiek  ▼.  Bandford,  120  Id.  309; 
8mp9on  T.  Krumdick,  28  Minn.  356;  S.  C,  10  N.  W.  Bep.  18;  Baker  v. 
Culler,  12  Barb.  660;  PUney  v.  Glens  Falls  Ins.  Co,,  61  Id.  344;  Brand  v. 
Foehi,  1  Abb.  App.  Dec.  186;  S.  C,  6  Abb.  Pr.  (N.  8.)  226;  3  Keyes,  410; 
Caulkins  ▼.  HeUtnan,  47  N.  Y.  440;  S.  C,  7  Aol  Bep.  461,  and  note;  Stone 
V.  Browning,  61  N.  Y.  211;  S.  C,  13  Abb.  Pr.  (N.  S.)  188;  Cooks  v.  MiOasrd, 
6  Lans.  249;  S.  C,  in  the  court  of  appeals,  66  N.  Y.  362;  8.  C,  22  Am.  Bep. 
619;  8mUh  v.  SloO^r,  26  Wis.  671;  Bactm  v.  Ehdes,  43  Id.  227.  The  delivery 
and  receipt  of  the  goods  must  be  such  as  to  change  the  dominion  and  control 
of  them:  Carier  v.  Toussaint,  6  Bam.  &  Aid.  866;  Hatch  v.  Bayley,  12  Cosh. 
29;  Harvey  v.  8t,  Louis  etc.  Ass,,  39  Mo.  211;  Marsh  v.  i^otMe,  44  N.  Y.  643. 
And,  on  the  other  hand,  the  bargain  and  the  acceptance  must  be  such  as  to 
transfer  the  title,  or  at  least  such  title  as  the  contract  calls  for.  Generally, 
the  object  of  the  sale  is  to  pass  immediately  the  absolute  title,  and  accord- 
ingly the  language  of  the  cases  is  that  to  viJidate  the  contract  without  writ- 
ing, the  vendee  must  receive  and  accept  the  goods,  or  some  part  thereof,  "as 
owner."  But  if  the  contract  itself  provides  that  the  absolute  property  is 
not  to  pass  until  payment,  there  may  still  be  such  a  receipt  and  acceptance 
presentiy  as  to  take  the  case  out  of  the  statute.  Thus,  upon  a  parol  sale  of 
a  sewing-machine  upon  the  ''installment  plan,"  where  the  contract  provides 
that  the  title  is  to  remain  in  the  vendor  until  the  last  installment  is  paid, 
there  may,  nevertheless,  be  such  a  receipt  and  acceptance  as  will  take  the 
case  out  of  the  statute,  although  by  default  of  payment  the  absolute  title 
may  never  pass:  Pinkham  ▼.  Mattox,  63  N.  H.  600,  Of  course,  if  the  goods, 
or  a  part  thereof,  are  received  merely  for  examination  and  not  with  the  intent 
to  pass  the  title,  either  presently  or  ultimately,  according  to  the  terms  of  the 
isontract,  there  is  no  acceptance  within  the  meaning  of  the  statute:  Rsmiek 
/.  Sandlfordy  120  Mass.  309;  PUney  v.  Qlms  Fails  Ins.  Co.,  61  Barb.  344; 
9tons  V.  Browning,  61  N.  Y.  214;  8.  0.,  13  Abb.  Pr.  (N.  S.)  188;  44  How. 
Pr.  133;  Smith  v.  StoUer,  26  Wis.  671.  Thus,  where  the  vendee  takes  the 
key  of  the  room  where  the  goods  are,  simply  ior  the  purpose  of  inspection, 
ind  returns  it  when  the  examination  has  been  made,  there  Ib  no  acceptance, 
although  the  key  may  have  been  given  up  with  an  intent  to  transfer  the  pos* 
session:  PUney  v.  Olens  Falls  Ins.  Co.,  61  Barb.  344.  The  acceptance,  to  be 
effectual,  must  be  an  exercise  of  the  buyer's  option  to  take  the  goods:  OUman 
f.  HiU,  36  N.  H.  321.  But  it  need  not  be  a  reasonable  exercise  of  that  option. 
The  vendee  may  reject  the  goods  without  reason,  and  through  mere  caprice,  if 
he  has  not  yet  exercised  the  option  preserved  to  him  by  the  statute,  and  it  wUl 
be  a  sufficient  refusal  to  accept:  Knight  v.  Mann,  118  Mass.  146;  Hewes  r. 
/oniam  89Md  480;  H.  C,  17  Am.  Bep.  678. 
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BBOXm  AKD  AoOEPTAirCB  NZKD  NOT  BE  CONTIMPOBANSOTTS  with  tho  COD- 

tract  of  Bale  in  order  to  take  the  oaee  oat  of  the  atatate.  They,  may  be  sab* 
■eqnent  to  the  contract  and  yet  be  e£feetaal:  B%uh  ▼.  Hoimea,  53  Me.  417; 
Marsh  v.  Hydtt  3  Gray,  331;  Da/vU  ▼.  JSaatman,  1  Allen,  422;  MeCartkif  t. 
Noah,  14  Minn.  127;  Bieiey  v.  Tenbroeek,  63  Mo.  663;  OanU  v.  Brown,  48 
N.  H.  187;  MeKnighi  ▼.  DtaOop,  5  N.  Y.  537;  .Bdtitioea  ▼.  O'Ketfe,  32  Barb. 
434,  overroliDg  Seffmour  t.  Dcuris,  2  Sandf.  239;  Richardson  ▼.  ^SSgwtru,  37 
Vt.  640;  Amaon  t.  Dreher,  35  Wia.  615.  Nor  need  the  actual  receipt  of  the 
goods  and  the  acceptance  of  them  be  concorrent,  bat  either  may  precede  the 
other:  Ouaaek  v.  Bcbinson,  1  Beet  &  S.  299;  8.  C,  7  Jur.  (N.  S.)  542;  90  L. 
J.  Q.  B.  261;  9  W.  R.  735;  4  L.  T.  (N.  S.)  506;  Oatfidd  v.  Paris,  96  U.  S. 
566;  Knight  v.  Mann,  118  Mass.  143;  Pinkham  v.  MaUox,  53  N.  H.  604; 
Cross  y.  O'DomuU,  44  N.  T.  661;  8.  C,  4  Am.  Rep.  721.  This  ia  settled  if, 
as  Mr.  Jastice  Ladd  says  in  Pinkham  ▼.  MaUox,  53  N.  U.  604,  "anything 
relating  to  the  oonstraction  and  application  of  thb  statnte  can  be  regarded  as 
settled." 

Selecting  a  specific  article  or  articles  at  the  time  of  the  contract  is  a  good 
acceptance,  bat  not  a  receipt  of  the  goods:  Orey  r,  Cory,  9  Daly,  363.  So  on 
a  sale  of  butter  grease,  opening  the  heads  of  the  paclcages  before  removal, 
without  probing  them  so  as  to  make  a  thorough  examination  if  the  parchaser 
could  have  done  so  if  he  wished,  and  then  consentuig  to  take  the  packages, 
which  are  afterwards  delivered  and  received,  and  rejected  after  a  closer  in- 
spection, will  nevertheless  be  evidence  of  a  binding  acceptance  to  go  to  the 
jury,  to  take  the  case  out  of  the  statute:  Hewes  v.  Jordan,  39  Md.  472;  S.  C, 
17  Am.  Bep.  578.  If  the  goods  bargained  for  are  in  a  common  mass  at  the 
time  of  the  contract,  there  can  be  no  valid  acceptance  until  after  separatioii 
and  setting  apart,  as  in  case  of  a  purchase  of  skins  to  be  selected  from  a  larger 
lot,  although  some  of  them  are  examined  by  the  purchaser:  Knight  v.  Mann, 
118  Mass.  145.  In  such  a  case,  where  the  purchaser  did  not  again  see  the 
goods  after  they  were  set  apart  for  him  ready  for  removal,  and  he  was  in- 
formed  of  it  and  assented  to  it,  and  took  a  bill  of  them,  it  was  held  that  there 
Was  no  valid  acceptance:  Id,  And  where  there  was  a  parol  agreement  for 
the  purchase  of  a  wagon  which,  at  the  time  of  the  bargain,  was  fitted  with 
shafts,  and  the  purchaser  said  he  would  take  it  if  a  pole  were  fitted  to  it,  and 
the  vendor  agreed  to  fit  to  it  a  pole  furnished  by  the  purchaser  if  he  could  do 
so,  without  extra  trouble  or  expense,  but  afterwards,  finding  that  he  could  not 
do  so,  sent  the  wagon  as  it  was,  it  was  held  that  there  was  no  valid  accept- 
ance of  the  property  in  that  condition,  and  if  not  accepted  after  delivery  the 
case  was  not  taken  out  of  the  statute:  Brewster  v.  Ta^ylor,  7  Jones  &  S.  150. 
And  generally,  if  anything  remidns  to  be  done  to  the  goods  by  the  vendor  be- 
fore delivery,  there  is  no  acceptance  unless  the  purchaser  agrees  to  take  them 
as  they  are  when  delivered:  Oilman  v.  SiU,  36  N.  H.  311.  As  where  it  was 
agreed,  upon  a  parol  sale  of  a  quantity  of  fish,  that  the  vendor  should  have 
them  inspected,  and  he  delivered  them  at  the  place  appointed  without  inspec- 
tion: (hUwater  v.  Dodgt,  7  Cow.  85.  But  if  what  remains  to  be  done  is  to  be 
done  by  the  buyer,  it  is  difierent,  as  where  specific  ascertained  articles  are 
sold  by  weight  or  measure,  the  agreement  being  that  the  buyer  sbaU  weigh 
or  measure  them:  Cunningham  v.  Ashbrook,  20  Mo.  563;  Denny  v.  WilUams, 
5  Allen,  1.  Of  course,  if  the  sale  Ib  of  an  article  not  yet  manufactured,  there 
<ian  be  no  acceptance  until  it  is  finished:   Wegg  t.  Drake,  16  U.  0.  Q.  B.  252. 

Delhtebt,  Rbceift,  and  Acxjeftance  must  bb  UNDE&  THE  CoNTBACT,  and 
ill  pursuance  of  it,  to  take  the  case  ont  of  the  statute:  MatHdessen  etc  Cc,  v. 
MeJUahon^s  Adm*r,  38  N.  J.  L.  536. 
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Bat  Althoagh  the  delivery,  reonpt,  and  aooeptaiioe  mvMt,  in  general,  ba 
under  and  piursaant  to  the  parol  oontract,  it  ia  not  eaaential  that  there  ahoold 
be  perfect  agreement  on  both  aides  aa  to  what  the  contract  was.  The  caae 
may  be  taken  out  of  the  atatate  by  anch  delivery,  receipt^  and  acceptance, 
althoagh  the  terma  of  the  agreement  are  diapnted,  leaving  each  diapate  to  be 
determined  by  the  parol  evidence:  1  Benj.  on  Salea,  Gorbin'aed.,  aec.  170,  and 
caaea  cited.  Thaa,  where  a  piano  was  delivered,  received,  and  accepted,  and 
in  an  action  for  the  price,  the  vendor  claimed  that  it  waa  delivered  under  a 
oootract  of  aale,  but  the  porchaaer  insiated  that  the  agreement  waa  that  the 
property  waa  to  be  aecarity  for  certain  outatanding  liabilitiea,  it  waa  held  that 
the  caae  waa  taken  out  of  the  atatafce  ao  as  to  let  in  parol  evidence  aa  to  what 
the  contract  really  was:  Tompbituon  v.  Staightf  17  Com.  B.  097;  S.  C,  25  L. 
J.  G.  P.  25.  So  where  there  waa  a  dispute  aa  to  the  quantity  of  an  article 
which  the  contract  called  for:  Amaon  v.  DrehcTf  35  Wia.  615. 

Vcndob's  Lun  must  bx  Dxvbstkd  by  the  receipt  and  acoeptance,  or  the 
oral  contract  will  not  be  valid,  for  thia  is  necessary  to  the  vesting  of  the  ab- 
aolate  control  and  dominion  of  the  goods  in  the  buyer,  which  is  implied  in  the 
words  "actually  receive:**  1  Benj.  on  Sales,  Corbin'sed.,  sec.  187;  Taylor's 
Ev.,  sec.  957;  Mayberley  v.  Sheppard^  10  Bing.  99;  8miU^  v.  Surman,  9  Bam. 
it  Cress.  577;  Morton  v.  TibbeU,  15  Q.  B.  438;  Holmes  v.  HoaHns,  9  Ex.  758; 
FlmUift  V.  Elmore,  18  U.  C.  C.  P.  284;  Ex  pdrU  Sc^ord,  2  Low.  565,  566;  S. 
a.  15  Nat.  Bank.  Reg.  564;  Oardetr,  Betkuap,  I  Cal.  402;  Haumanv.  Nye, 
62  Ind.  491;  Maawell  v.  Brown,  39  Me.  98;  Harvey  v.  St,  Louis  etc.  Ass.,  39 
Mo.  218;  Shepherd  v.  Pressey,  32  N.  H.  56;  Rodgers  v.  Phillips,  40  N.  Y.  531; 
Cross  V.  O'DowmU,  44  Id.  665;  &  0.,  4  Am.  Eep.  721.  But  it  is  not  neces- 
sary that  the  vendor's  contingent  right  of  stoppage  m  traiisUu  should  be 
divested:  ExparU  Saffbrd,  2  Low.  563;  S.  C,  15  Nat.  Bank.  Reg.  564;  Gross 
V.  O'DonneO,  44  N.  Y.  665;  S.  C,  4  Am.  Rep.  721. 

Whbthieb  thx  Aocbftanox  must  Preclude  Objection  to  the  Qualitt 
OB  Quamtitt  of  the  goods,  is  a  question  which  has  given  rise  to  much  dis- 
cussion and  conflict  of  opinion.  In  the  earlier  English  decisions,  as  well  as 
in  some  recent  ones,  and  also  in  many  American  cases,  it  has  been  laid  down, 
as  in Shindler  v.  Houston,  per  Wright^  J.,  that  the  acceptance,  to  take  a  parol 
sale  of  goods  out  of  the  statute  of  frauds,  must  be  so  absolute  and  final  as  to 
cut  off  the  buyer's  right  to  object  to  the  quality  or  quantity  of  the  goods: 
Tkylor  £v.,  sec  957;  Norman  v.  PhUUps,  14  Mee.  k  W.  283,  per  Alderson, 
Bw;  Hanson  v.  ArmUoffe,  5  Bam.  &  Aid.  557,  per  Abbott,  C.  J.;  Howe  v. 
Palmer, 3  Id.  321,  per  AbboU,  C.  J.;  Smiih  v.  Surman,  9  Bam.  &  Cress.  577, 
per  Parke,  J.;  HurU  v.  Hechi,  8  Ex.  814;  S.  C,  22  L.  J.  Ex.  293;  Lloyd  v. 
Wright,  25  6a.  215;  Hausman  v.  Nye,  62  Ihd.  491;  MaacweU  v.  Brown,  39 
Me.  98;  Hewes  v.  Jordan,  39  Md.  472;  S.  C,  17  Am.  Rep.  578;  Shepherd  v. 
Pressey,  32  N.  H.  58;  Rodgers  v.  Phillips,  40  N.  Y.  531.  See,  also,  Simpson 
V.  Krumdick,  28  Minn.  354,  in  which  the  opinion  of  the  court  seems  to  favor 
this  view,  though  the  point  is  not  positively  decided. 

In  a  leading  case,  however,  in  the  court  of  queen's  bench  in  fSnglaud,  Mor- 
ton V.  Tibbeit,  15  Q.  B.  428,  it  waa  decided,  after  mature  deliberation,  that 
there  may  be  an  acceptance  which  will  take  a  verbal  contract  of  aale  out  of 
the  atatute  of  frauds,  and  which  will  yet  leave  the  purchaser  his  common- 
law  right  of  rejecting  the  goods  if  they  do  not  correspond  in  quantity  and 
quality  with  the  terms  of  the  contract.  That  waa  a  case  of  a  sale  of  wheat 
by  sample.  The  buyer,  without  examining  the  bulk,  directed  the  wheat  to 
be  delivered  to  a  certain  carrier,  which  waa  done.    Before  the  arrival  of  the 
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whmt  the  pmohaMr  reibld  it,  by  the  Mine  Mmple,  to  another  party,  to  whom 
it  waa  deliirered  by  the  oarrier,  by  the  origiiial  Tendee's  order.  The  snb-par- 
ehaaer  rejected  it  aa  not  coneaponding  with  the  aample,  when  the  original 
▼endee  notified  hii  candor  that  be  alao  repudiated  the  oontnct  on  the  aame 
ground.  In  an  action  by  the  original  vendor  againat  hia  vendee  for  goods 
aold  and  delivered,  it  waa  held  that  there  waa  evidence  of  actual  receipt  and 
acseptance  to  go  to  the  jury  to  take  the  caae  oat  of  the  etatnte,  although  the 
vmdee  had  an  undoubted  right  to  reject  the  wheat  if  it  did  not  agree  with 
the  eample.  Lord  Campbell,  delivering  the  opinion,  said:  "The  acceptance 
ia  to  be  something  which  ia  to  precede,  or  at  any  rate  to  be  contemporaneooa 
with,  the  actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act  after 
the  goods  have  been  actually  received,  weighed,  measured,  or  examined.  Aa 
the  act  of  parliament  expressly  makes  the  acceptance  and  actual  receipt  of 
any  part  of  the  goods  sold  sufficient,  it  must  be  open  to  the  buyer  to  object^ 
at  all  events,  to  the  quantity  and  quality  of  the  residue,  and,  even  where 
there  ia  a  sale  by  sample,  that  the  residue  offered  does  not  correspond  with 
the  sample.  We  are  therefore  of  opinion  .that,  whether  or  not  a  delivery 
of  the  goods  sold  to  a  carrier  or  any  agent  of  the  buyer  ia  sufficient,  still 
there  may  be  an  acceptance  and  receipt  within  the  meaning  of  the  act,  with- 
out the  buyer  having  examined  the  goods  or  done  anything  to  preclude  him 
from  contending  that  they  do  not  correspond  with  the  contract.  The  accept- 
ance to  let  in  parol  evidence  of  the  contract  appears  to  us  to  be  a  different 
acceptance  from  that  which  affords  conclusive  evidence  of  the  contract  hav- 
ing been  fulfilled."  And  in  conclusion,  after  reviewing  the  previous  decis- 
ions on  this  subject,  his  lordship  said:  '*  We  are  therefore  of  opinion  that^ 
although  the  defendant  had  done  nothing  whi^h  would  have  precluded  him 
from  objecting  that  the  wheat  delivered  to  the  carrier  was  not  according  to 
the  contract,  there  was  evidence  to  justify  the  jury  in  finding  that  the  de- 
fendant accepted  and  received  it.** 

The  doctrine  of  thia  case  has  been  much  criticised.    In  the  court  of  ex- 
chequer in  England,  the  decision  has  been  disapproved  in  several  cases,  so  far 
as  it  holds  that  there  may  be  a  binding  acceptance  under  the  statute,  and  yet 
no  acceptance  to  preclude  the  purchaser  from  rejecting  the  goods  as  not  cor- 
responding to  the  contract,  although  it  is  conceded  that  upon  the  &cts  of  the 
case  the  court  was  no  doubt  correct  in  holding  that  there  was  evidence  of  an 
acceptance  and  receipt  of  the  goods  to  go  to  the  jury,  the  rest  of  Lord  Camp- 
bell's opinion  being  regarded  as  dictum:  Hunt  v.  Heekt,  8  Ex.  814;  S.  C,  22 
L.  J.  Ex.  296;  Coombs  v.  Bristol  etc  R,  Co,,  3  Hurlst.  &  N.  510;  S.  C,  27 
L.  J.  Ex.  401;  Castle  v.  Sioorder,  6  Hurlst.  &  N.  832;  S.  C,  30  L.  J.  Ex.  3ia 
In  a  subsequent  case  in  the  exchequer,  although  Morton  v.  Tibbett  was  not 
referred  to,  there  is  an  apparent  recognition  of  its  doctrine  in  the  opinion  of 
Bramwell,  B.,  who  remarks  that  he  must  not  be  supposed  to  say  that,  to  take 
a  case  out  of  the  statute,  "  there  must  be  such  an  acceptance  as  to  preclude 
a  man  from  making  a  subsequent  complaint:"  Bamett  v.  Farley,  II  L.  T.  (N.  S.) 
108.     In  the  court  of  queen's  bench,  however,  the  principle  laid  down  in 
Morton  v.  Tibbett  has  been  entirely  approved,  and,  as  Crompton,  J.,  says  in 
Currie  v.  Anderson,  2  £1.  &  EL  598,  must  be  regarded,  at  least  in  that  court, 
as  the  *'  law  of  the  land:"  1  Benj.  on  Sales,  Corbin's  ed.,  sec.  151 ;  Cwnck  v. 
BMnstm,  1  Best  k  S.  290;  S.  C,  30  L.  J.  Q.  B.  261;  Smith  v.  Hudson,  6  Best 
k  S.  431;  S.  C,  34  L.  J.  Q.  B.  145,  per  Blackburn,  J.    And  in  the  case  of 
KibiU  V.  QougK  38  L.  T.  (N.  8. )  204,  in  the  court  of  appeal.  Morion  v.  TSbbtU 
la  expressly  approved  in  the  opinions  of  all  the  judgea.    Its  doctrine  has  been 
approved  expressly  or  in  substance  alM>  in  a  number  of  cases  in  Canada  and 
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in  the  Uoited  States:  MeMaskr  v.  Gordon^  20  U.  C.  0.  P.  16;  Tcwer  ▼.  Tud- 
Ac»pe,87n.C.Q.B.211;  i^emidr  v.  iS^oittf/bn^,  120  Maas.  800;  Strong  v.  Dodds^ 
47  Vt.  808;  Smith  ▼.  Siolier,  26  Wis.  671.  In  ffeufea  r.  Jordan,  89  Md.  472; 
S.  C,  17  Am.  Bep.  578,  it  is  conceded  that  there  may  be  such  acceptance  and 
actoal  receipt  of  the  gooda  as  to  validate  a  parol  contract  of  aale,  without 
precluding  the  vendee  from  objecting  to  the  quantity  or  quality  of  the  resi- 
due as  not  answering  to  the  contract,  where  he  has  had  no  opportunity  of  ex- 
amining the  residue;  but  the  court,  per  Alvey,  J.,  r^ard  as  unsound  the 
''proposition  maintained  by  Lord  Campbell,  J.,  in  Morton  ▼.  TibbeUt  that 
there  may  be  an  acceptance  and  receipt  within  itte  statute  without  the  pur- 
chaser having  examined  the  goods,  or  done  anything  to  preclude  him  from 
contending  that  they  do  not  correspond  with  the  contract,*'  except  as  applied 
to  these  cases  of  part  deliveiy  and  acceptance.  In  OtarfUld  v.  Ports,  06  U.  S. 
657*  it  is  held  also,  citing  Morton  v.  TibbeU  and  other  oases,  that  there  may 
be  a  good  part  acceptance  and  receipt  to  take  the  contract  out  of  the  statute^ 
though  it  does  not  preclude  the  buyer  from  refusing  the  residue  as  not  accord- 
ing with  the  contract. 

Without  further  discussion  of  the  decisions  on  this  point,  this  view  of  them 
would  seem  to  show  that  the  weight  of  authority  is  in  favor  of  the  doctrine 
bid  down  in  Morton  v.  Tibbett — at  least,  as  applied  to  cases  of  part  acceptance 
or  constructive  acceptance.  That  doctrine  has  not  contributed,  however,  to 
clear  the  law  on  this  subject  of  the  "subtle  distinctions*'  of  which  Chancellor 
Kent  complained.  If  it  is  diflBcult,  as  some  judges  have  found  it  to  be,  to 
understand  how  there  can  be  a  distinction  between  the  acceptance  and  actual 
receipt  of  goods  by  the  purchaser,  which  the  statute  requires  to  make  a 
verbal  bargain  binding,  it  is  still  more  difficult  to  understand  how  there  can 
be  in  the  same  case  an  agreement  to  buy  an  article,  an  actual  receipt  of  it, 
and  two  kinds  of  acceptance,  and  yet  all  be  distinct.  But  in  theory,  at  least, 
the  distinction  between  the  two  species  of  acceptance  mentioned  in  Morton  v. 
IHbbett  is  as  clear  as  the  distinction  between  receipt  and  acceptance.  The 
receipt  of  the  goods,  as  we  understand  it,  is  the  voluntary  taking  pos- 
session, with  the  assent  and  concurrence  of  the  vendor — the  counterpart 
of  delivery;  the  acceptance,  which  the  statute  requires,  ii  the  puroliaser's 
consent  to  take  the  goods  in  obedience  to  the  contract,  and  in  perform- 
anoe  of  it  if  they  are  such  as  the  contract  calls  for;  and  the  aooeptanoe 
which  will  preclude  all  objection  to  the  goods  is  the  purchaser's  admission, 
after  opportunity  for  examination,  that  the  goods  do  conform  to  the  contracts 
The  two  kinds  of  acceptance  coincide,  of  course,  if  the  goods  are  pressnt  and 
are  examined  at  the  time  of  the  bargain,  unless  there  is  a  warranty,  false 
representation,  or  other  fraud.  The  principle  of  Morton  v.  Tibbett  is  that 
acceptance  and  actual  receipt  are  merely  substitutes  for  the  written  memo- 
randum. The  statute  does  not  require  the  purchaser  to  waive  performance  of 
any  stipulation  in  the  contract  as  a  penalty  for  not  putting  it  in  writing.  If 
the  contract  is  to  deliver  goods  corresponding  to  a  particular  [sample  or 
description  of  them,  or  if  there  is  a  warranty,  and  if  there  is  a  written 
memorandum  evidencing  the  agreement,  the  purchaser  would  certainly  have 
the  right  to  require  full  performance  of  such  stipulation  or  warranty.  If 
an  actual  receipt  and  acceptance  are  substituted  for  the  writing,  ought  he 
not  to  have  the  same  right  ?  The  agreement  is  to  be  *'  allowed  to  be  good  '* 
if  it  KB  in  writings  or  if  the  purchaser  sliall  "accept "  and  *'  actually  receive " 
partof  the  goods,  or  if  tbero  is  paymentor  part  payment.  Whichever  of  these 
tLvse  modes  of  validating  it  is  chosen,  ought  it  not  to  be  "  allowed  to  be 
fOod^^topMsisalythasanieaxtsntT  Why  should  the  aooeptanoe  and  receipt 
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be  deemed  a  waiyer  of  perfonneaee  of  any  rtipnlation  which  woald  not  be 
waived  if  ^ther  of  the  other  modes  were  choeen?  Why  shoold  the  aoi 
whioh  -validatee  the  contract  predude  the  buyer,  in  the  one  case  any  more  than 
in  the  othem,  from  objecting  that  it  has  not  been  performed  by  the  deliyeiy  of 
the  quantity  or  quality  of  goods  which  the  vendor  agreed  to  deliver? 

The  acceptance  which  the  statute  calls  for,  under  the  doctrine  of  Morton  v. 
TibbeUf  simply  cuts  off  the  right  of  ruing  the  barsrain  by  rejecting  the  goods 
with  or  withoat  any  valid  reason.  Unless  the  acceptance  is  founded  upon  an 
aotnnl  examination,  he  may  still  reject  the  goods  as  not  being  according  to  con- 
tract. If,  however,  the  jury  find  that  the  goods  do  accord  with  the  contract^ 
the  original  acceptance  holds  good,  and  the  subsequent  rejection  is  unavailing: 
KibUe  v.  Oough,  38  L.  T.  (N.  S.)  204;  lUckard  v.  Moort,  Id.  841;  8mUh  v.  Stol- 
ier,  26  Wis.  671. 

Mekb  Words  kot  Sufficient  Dbuybrt  akd  Aogeftanob. — ^The  genecal 
rule  is,  no  doubts  as  laid  down  in  the  principal  case,  that  mere  words  are  no^ 
suffideut  to  constitute  a  delivery  and  acceptance  which  will  take  a  parol  con* 
tract  of  sale  out  of  the  statute  of  frauds,  but  that  there  must  be  some  un- 
equivocal act  or  conduct  over  and  beyond  the  mere  terms  of  the  verbal  agree- 
ment, indicating,  on  the  one  hand,  an  intent  to  vest  the  ownership  and  abso- 
lute dominion  in  the  vendee,  and  on  the  other  hand,  an  intent  to  take  the 
goods  as  owner  of  such  title  as  the  contract  calls  for  in  performance  of  the 
agreement;  and  Shindler  v.  HouiftOH  is  recognized  as  a  '*  leading  case  "  on  thia 
point,  not  only  in  New  York,  but  in  other  states:  Oardet  v.  Belknap,  1  OaL 
402;  Malone  v.  Plato,  22  Id.  103;  Phillip*  v.  HunneweU,  4  GreenL  376;  Ed- 
wards  t.  Grand  Trunk  R,  Co.,  64  Me.  105;  Snmo  v.  Warner,  10  Met.  136^ 
D6U  V.  Stimpaon,  21  Pick.  384;  Denny  v.  WUUams,  5  Allen,  3;  Alderton  y. 
Buehoz,  3  Mich.  322,  329;  Kirby  v.  Johnson,  22  Ma  354;  Bom  v.  Walsh,  3^ 
Id.  198;  Harvey  v.  SL  Loui$  etc.  Asa,,  Id.  217;  Shepherd  v.  Presaey,  32  N.  H. 
56,  67;  MaUhiessen  etc.  Go.  v.  McMahon's  AdnCr,  38  N.  J.  L.  541;  HiJih  t. 
Lynch,  3  Bob.  (N.  Y.)  51;  Lawrence  v.  Woods,  4  Bos.  362;  Good  v.  Curtiss,  31 
How.  Pr.  11 ;  Brand  v.  Brand,  33  Id.  160;  S.  C,  49  Barb.  348;  Ely  v.  Onntby^ 
12  Barb.  570;  Huntington  v.  Gilmore,  14  Id.  248;  Allen  v.  Cowan,  28  Id.  102^ 
Woo<iford  v.  Patterscm,  32  Id.  630;  Bvisell  v.  Balcom,  40  Id.  98,  101;  Bap- 
pitye  V.  Adee,  65  Id.  689,  596;  Ham  v.  Van  Orden,  4  Hun,  709,  710;  Moort  t. 
Bkslry,  Id.  802;  Ilollenbeck  v.  Cochran,  20  Id.  416;  Kellogg  v:  WUherhead,  <^ 
Thomp.  &  C.  525,  527;  PUney  v.  Glens  FaUs  Ins.  Co.,  65  N.  Y.  26;  Cooke  v. 
Millard,  Id.  352;  S.  C,  22  Am.  Rep.  619;  BasseU  v.  Camp,  64  Vt.  232,  nearly 
all  citing  and  approving  the  principal  case.  So  whether  the  words  are  used 
at  the  time  of  the  contract  or  afterwards:  Shepherd  v.  Pressey,  32  K.  H.  66,. 
57;  Dole  v.  Stimpson,  21  Pick.  384. 

The  cases  above  cited  apply  this  doctrine  under  a  great  variety  of  circum- 
stances. It  is  impracticable  in  this  note  to  state  the  facts  of  each  case.  Some 
of  them,  however,  may  be  particularly  noticed.  Thus,  upon  a  verbal  contract 
for  the  sale  of  two  stacks  ot  hay,  at  an  agreed  price,  the  parties  being  together 
near  the  stacks,  the  vendor  said,  *'  The  hay  is  yours,"  to  which  the  purchaser 
replied,  **  Yes,"  there  was  held  to  be  no  delivery  and  acceptance  taking  the 
case  out  of  the  statute:  Jlollenbaekr,  Cochran,  20  Uun,  416.  So  where  there 
was  a  verbal  agreement  for  the  purchase  of  some  hams,  and  the  purchaser  gave 
directions  as  to  smoking  them,  and  after  they  had  been  smoked,  weighed, 
and  piled  up,  the  purchaser  again  called,  and  seeing  the  hams,  said,  *'  I  sup- 
pose these  are  my  hams,"  to  which  one  of  the  vendors  said,  **  Yes,  they  are 
all  weighed  and  ready  for  you  to  take  away,"  and  the  purchaser  nodded  assent: 
Kelhgg  v.  Witherhead,  6  T.  &  G.  625, 527.    So  where  upon  a  sale  of  certain 
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mill-iroiiB  where  the  vendee  aaid  he  would  take  them  where  they  were  with- 
oat  troahling  the  vendor  to  deliver  them:  Alderton  v.  Bvehoz^  8  Mioh.  822. 
So  upon  a  sale  of  cattle  in  a  field,  where  the  buyer  told  the  seller  to  keep  and 
feed  them  at  hia  expense  until  he  sent  for  them:  KWby  v.  Johaaon^  22 
Mo.  S54.  And  the  wmie  rule  was  applied  in  a  somewhat  similar  caae^here 
the  vendor  agreed  to  keep  the  cattle  until  a  certain  date,  when  they  were  to 
be  taken  anay  and  paid  for:  Bisaeil  v.  Balcom^  40  Barb.  98.  So  on  a  sale  of 
horses,  where  the  purchaser  took  them  out  to  try  them  and  then  returned 
them  to  the  vendor's  livery  stable,  and  said:  '*  Put  them  in  the  stable;  do  not 
let  them;  I  will  take  them;  I  will  be  back  in  half  an  hour  and  pay  for  them:" 
Mahne  v.  Plato,  22  GaL  103.  So  where  there  was  a  sale  of  an  eugine  set  in 
brick- work,  with  an  agreement  to  pay  upon  removal,  the  vendor  promising  to 
take  down  the  brick-work,  which  he  afterwards  did,  and  the  vendor  said» 
at  the  time  of  the  baigain,  "  Then  you  consider  the  engine  to  be  yours  as  it 
is,"  to  which  the  purchaser  replied,  "Yea,"  and  afterwards  told  a  witness 
that  he  had  bought  the  engine  and  made  inquiries  as  to  the  terms  upon  which 
he  could  get  it  removed:  Dole  v.  Stimpmmy  21  Pick.  384.  In  some  of  these 
cases  it  was  held  that  the  vendor's  lien  for  the  price  was  not  divested,  and 
in  others  that  at  the  time  of  the  acceptance  there  remained  something  for 
the  vendor  to  do  to  put  the  property  in  a  deliverable  state. 

It  must  be  conceded  that  the  doctrine  of  the  principal  case  on  th&B  point 
has  not  met  with  universal  favor.  Mr.  Browne,  in  his  valuable  work  on  the 
Statute  of  Frauds,  sec.  819,  note,  says  that  in  its  full  scope  it  is  not  "  in  ao- 
oordance  with  authority,"  nor  with  '*  a  sound  view  of  the  object  and  nature  of 
the  statutory  provision."  In  many  of  the  cases,  even  where  the  doctrine  is 
admitted,  it  seems  to  be  violated;  and  in  others,  although  nothing  is  said 
about  it,  it  is  practically  repudiated.  Thus  in  CcUkins  v.  Lockwood,  42  Am. 
Dec.  729,  where  there  was  an  oral  contract  for  the  sale  of  a  large  lot  of  iron 
in  a  pile  by  itself,  and  after  agreeing  on  the  terms,  the  vendor  said,  "  I  de- 
liver you  this  iron  at  that  price,"  and  it  was  held  to  be  sufficient.  So  in  case 
of  a  sale  at  an  agreed  price,  of  cattle  running  in  a  pasture,  where  the  pur- 
chaser said  he  would  take  them  as  they  were:  Brown  v.  Wcule,  42  Iowa, 
647.  So  on  a  sale  of  a  lot  of  staves  at  a  distance,  where  the  vendor  said:  *'I 
deliver  you  the  staves:"  Jenmng$  v.  Webister,  7  Cow.  256.  In  that  case,  how- 
ever, the  vendee  afterwards  took  poasesaion  of  the  property  and  sold  it.  So 
where  there  was  a  sale  of  lumber,  which  the  vendor  piled  in  separate  pilet 
and  marked  with  the  purchaser's  name,  and  afterwards,  the  parties  being 
together  near  the  lumber,  the  vendor  pointed  to  it  and  told  the  buyer  it  was 
his  and  was  marked  for  him,  and  the  buyer  said  he  would  take  it  and  woulo 
haul  it  away:  Woodford  v.  PaUer9on,  32  Barb.  630,  distinguiahing  the  prin- 
cipal case.  In  that  case  there  were  acts  as  well  as  words  on  the  vendor's  part. 
In  Marvin  v.  WaUis,  6  £1.  k  BL  734,  where  at  the  time  of  the  sale  of  a  horse 
the  seller,  without  delivering  actual  posaeasion,  borrowed  the  animal  of  the 
purchaser  for  a  time,  and  although,  as  Erie,  J.  said,  all  that  passed  was 
"merely  by  word  of  mouth,"  the  statute  was  held  to  be  satisfied.  Indeed,  it 
has  been  often  decided  that  there  may  be  a  valid  delivery  and  acceptance  to 
take  the  case  out  of  the  statute,  where  there  was  no  actual  manual  delivery, 
it  being  verbally  agreed  at  the  time  of  the  sale  that  the  vendor  was  to  retain 
possession  as  bailee  or  agent  for  the  vendee:  1  Benj.  on  Sales,  Corbin's  ed., 
sec  182,  and  cases  cited;  Means  v.  FTtZ/ianuon,  37  Me.  556;  Wylie  v.  KeUy^ 
41  Barbw  594;  Wdd  v.  Came,  98  Mass.  152,  154.  In  Wylie  v.  Kelly,  however, 
as  in  Woodlford  v.  PaOtrwa,  32  Barb.  630,  there  were  acts  on  the  vendor's 
part  as  well  as  words,  the  goods  having  been  set  aside,  and  there  was  also  % 
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bill  for  them  dellTend  and  reoeived.  In  Mean§  ▼.  WUHamaon,  nysra,  it 
held  abo  that  the  property  was  so  situated  that  the  vendee  ooold  take  it  at 
any  time,  althoagh  it  was  left  with  the  Tendor.  Bat  in  Bowen  t.  Anderson, 
49  €ta.  1^  where  there  was  *  aale  of  ninety-two  balea  of  cotton,  whioh  it  was 
agree^shoald  remain  in  the  vendor's  gin-honse  free  of  storage  imtil  hauled 
away,  and  that  the  vendor  should  haul  it  for  the  vendee  free  of  charge  if  it 
remained  a  certain  time,  but  otherwise  that  the  vendee  should  pay  him  for  tlie 
hauling,  it  was  held,  approving  the  principal  case,  that  the  oontract  was  not 
taken  out  of  the  statute,  and  that  a  mere  verbal  agreeement  that  the  vendor 
should  retain  possession  as  the  vendee's  agent  or  bailee,  without  any  act  of 
delivery  or  aooeptanoe,  was  not  enough.  And  in  Hdknu  v.  HotHAnB,  9  Ex. 
763,  an  agreement  for  the  vendor  to  retain  possession  for  the  vendee  was  held 
not  sufficient  because  it  was  a  cash  sale  and  the  vendor's  lien  remained.  So 
in  Safford  v.  McDanough,  120  Mass.  290,  though  the  goods  were  weighed, 
marked  with  the  purchaser's  name,  and  set  apart  for  him  to  be  taken  away  on 
payment  And  see  Kirby  v.  Johnson,  22  Mo.  354;  Biaadl  v.  BaUom,  40  Barbw 
98,  and  other  cases  cited  ettpnu  See  also  BaUqf  v.  Ogden,  3  Am.  Dec.  509| 
Howe  V.  Palmer,  8  Bam.  &  Aid.  821,  and  other  decisions  referred  to  and  com- 
mented on  in  the  principal  case. 

It  must  be  admitted,  upon  an  examination  of  the  cases  upon  this  point 
as  to  the  sufficiency  of  a  verbal  delivery  and  acceptance,  that  they  show  the 
same  want  of  harmony  which  generally  distinguishes  the  decisions  under  the 
seventeenth  section  of  the  statote  of  frauds. 

Stmbouoal  Dklivsrt  akd  CoNBTBUcmrx  AooBFTANGi  SuvnoiSNT. — ^It  Is 
settled  that  in  order  to  constitute  an  actual  receipt  of  the  goods  under  the 
■tatnte  there  need  not  be  a  manual  tradition  and  reception  of  the  possession, 
but  that  where  such  delivery  is  impracticable  a  symbolical  delivery  is  suffi- 
eient,  as  in  the  case  of  ponderous  articles,  etc:  Browne  on  Frauds,  sec  318; 
BaUey  v.  Ogden,  3  Am.  Dec  609;  Walden  v.  Mwrdock,  28  OaL  640;  Bajfnion 
V.  VeazU,  24  Mc  286;  Franklin  v.  Lang,  7  GiU  it  J.  407;  AHoeU  v.  JliiUer,  6 
Md.  18;  Ba$B  v.  Walsh,  39  Mo.  192;  Harvey  v.  SL  Louis  etc  Ass,,  Id.  211; 
WUhes  V.  Ferris,  6  Johns.  336.  And  this  is  the  general  rule  in  the  law  of  sales 
wherever  delivery  is  required  to  make  a  sale  valid:  JeweU  v.  Warren,  7  Am. 
Dec  74;  Badlam  v.  Tueher,  11  Id.  202;  BegUy  v.  Morffan,  36  Id.  188;  Lui' 
wig  V.  FuUer,  Id.  246;  Cocke  v.  Chapman,  44  Id.  636;  Van  Brunt  v.  Pike,  46 
Id.  126,  and  cases  cited  in  the  notes  thereto.  Such  delivery  may  be  accom- 
plished by  any  act  which  shows  that  the  seller  has  parted  with  the  control  of 
the  property  and  that  the  purchaser  has  acquired  it:  Boynton  v.  Veame,  24 
Me.  286;  as  by  the  catching  of  cattle  running  at  large  and  branding  them  with 
the  purchaser's  brand,  and  then  turning  them  loose  on  the  range:  Waideny, 
Murdoch,  23  CaL  640;  by  marking  sheep  in  the  purchaser's  mark,  though 
they  are  afterwards  turned  back  into  the  vendor's  flock  to  be  kept  for  the 
purchaser:  Bappleyev,  Adee,  1  Thomp.  &  C.  128;  by  the  delivery  of  tiie  key  of 
the  building  in  which  the  goods  are:  WiUoes  v.  Ferris,  6  Johns.  336;  Oray  v. 
Daisis,  ION.  Y.  286;  Ktfwij/v.  OiXbreth,  39  Mc  496;  Packard  v.  Dunsmore, 
11  Cush.  282;  Keiler  v.  Tutt,  31  Mo.  301;  Barr  v.  Beiiz,  63  Pa.  St.  256;  Ben- 
/ord  V.  ScheU,  56  Id.  393.  But  the  act  relied  on  as  a  symbolical  delivery 
should  be  strong  and  unequivocal:  Bailey  v.  Ogden,  3  Am.  Dec  609;  Carver 
v.  Lane,  4  B.  D.  Smith,  168.  It  is  not  necessary  to  dweU  on  this  point. 
Abundant  illustrations  of  the  principle,  as  applied  wherever  deUveiy  is  re- 
quired to  complete  a  sale,  will  be  found  in  cases  in  this  series  above  cited. 

There  may  also  be  constructive  acceptance  under  the  statute:  1  Benj.  on 
Bales,  Ck>rbin'8ed.,  sec  144;  Edan  v.  DvdfiM,  1  Q.  B.  802;  BnMU  v.  WhseUr^ 
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15  LL  442i  FntOmrg  tte.  Co.  t.  New  BngUmd  Cflau  Oo.^  9  Cutli.  115.  Such 
oooBtraotiYe  aooeptuice  may  arise  from  dealing  with  the  gooda  as  owner:  Riet 
V.  AnaUm,  17  MasB.  204;  Shepherd  v.  Pres^y,  32  K.  H.  56;  Baaa  v.  Walah,  39 
Mo.  201;  (%ioSeU  v.  Pans,  96  U.  S.  557;  Parier  v.Wama,  5  El.  A  BL  21; 
Bainea  v.  Jevom,  7  Gar.  &  P.  288;  MabeHey  v.  Sheppard^  10  Bing.  99;  Ourrk 
V.  AndenoH,  2  EL  &  BL  592;  Mar§hall  y.  Oreeny  L.  R.»  1  Com.  P.  Diy.  3t 
Instanees  of  each  acta  of  ownership  are  the  purchaser's  reselling  or  pledging 
the  goods:  ChapUm  ▼.  Rogen^  1  East,  192;  MwrUm  t.  TObeU^  15  Q.  B.  428| 
a  C,  19  L.  J.  Q.  B.  382;  RMmecn  t.  Qcirdtm^  23  U.  0.  Q.  B.  143;  Good  y. 
Owrtiu^  31  How.  Pr.  11;  Phmpe  ▼.  Ocnwiffee  MOU,  55  Ga.  633;  Taylor  v. 
MueOer  (Minn.),  15  N.  W.  Rep.  414;  Ex  parte  Sajbrd^  2  Low.  566;  a  C., 
15  Nal  Bank.  Reg.  564.  So  an  offer  to  sell  the  property  to  another  was  held 
eyidenoe  of  an  aceeptanoe  in  BUnlammp  t.  daylong  7  Taunt.  597;  Eb  parte 
Smford,  2  Low.  566;  S.  C,  15  Nat.  Bank.  Reg.  564.  Bat  see  eanira:  8mUk 
V.  Starman^  9  Bam.  It  Cress.  561;  Clarkaon  v.NobU,  2  U.  C.  Q.  B.  361;  Jones  v. 
Meehaniei  Bank,  29  Md.  287,  297.  Seealso  Gorham  v.  Fisher,  30  Yt  428, 
where  on  a  parol  contract  of  sale  of  logs,  to  he  made  into  hoards  as  directed 
by  the  purchaser,  an  offer  to  sell  the  boards  was  held  no  evidence  of  an 
acceptance  of  the  logs  as  such.  Directing  silverware  to  be  engraved  with 
the  buyer's  name  before  deliveiy  has  been  held  a  good  acceptance:  Walker  v. 
BouUon^  3  U.  C.  Q.  B.  (O.  S.)  252.  So  directing  an  alteration  in  a  carriage 
and  taking  it  ont  for  a  drive:  BeaumorU  v.  Brengeri,  5  Com.  B.  301.  So  on 
a  purchase  of  standing  trees,  cutting  down  some  of  them,  and  agreeing  to  sell 
the  tops  to  a  stranger:  MarthaU  v.  Cfr^en,  L.  R.,  1  Com.  P.  Div.  35;  or  select- 
ing and  marking  the  trees  with  the  vendor's  consent:  Byanee  v.  Beese,  4  Mete 
(Ey.)  372.  So  where  the  buyer  personally  or  by  his  servant  assists  in  weigh- 
ing, marking,  and  setting  apart  the  goods,  or  packing,  or  the  like,  there  is 
evidence  of  acceptance:  Kershaw  v.  Ogden,  3  Hurlst.  &  C.  717;  Simmons  v. 
HumbU,  9  L.  T.  (N.  S.)  168;  OUman  v.  ffUl,  36  N.  H.  311;  Burrows  v.  WhU- 
aier,  71  N.  T.  291;  Ex  parte  St^ord,  2  Low.  563;  S.  C,  15  Nat.  Bank.  Reg. 
564.  So  directing  the  vendor  to  have  hay  covered  to  shelter  it  from  the  rain: 
Bass  V.  Waishf  39  Mo.  301.  So  sending  invoices  to  pass  goods  through  the 
custom-house,  and  paying  the  dues  thereon:  Totoer  v.  Tudhope,  37  U.  C.  Q. 
Bb  200.  So  directing  goods  sent  abroad,  and  giving  instructions  as  to  how 
the  bill  of  lading  is  to  be  made  out:  Cvrrie  v.  Andereoth  2  EL  &  BL  592. 
So  contracting  with  the  vendor  for  a  share  of  the  insurance  has  been  held 
to  be  a  dealing  with  the  goods,  evidencing  an  acceptance:  Ex  parte  Saffbrd, 
2  Low.  563;  S.  C,  15  Nat.  Bank.  Reg.  664;  but  insuring  the  goods  without  the 
privity  of  the  vendor,  where  it  was  agreed  they  should  remain  in  the  vendor's 
gin-house  at  the  buyer's  risk,  was  held  not  eiiongh  to  take  the  case  out  of  the 
statute;  but  this  was  on  the  ground  that  there  was  no  sufficient  deliveiy: 
Bowers  v.  Anderson^  49  Ga.  143.  And  the  vendee's  insuring  goods  before 
their  arrival,  with  intent  to  take  them  if  they  are  according  to  contract,  does 
not,  of  course,  preclude  their  rejection  if  they  are  not  according  to  contract: 
Bacon  v.  Eedes,  43  Wis.  227.  No  act  or  acknowledgment  of  ownership  by 
the  buyer  will  be  sufficient  to  take  the  case  ont  of  the  statute  without  a  de- 
liveiy and  receipt  divesting  the  vendor's  lien:  Carter  v.  Toussaint,  5 Bam.  & 
Aid.  855;  FlhUoJl  v.  Elmore,  18  U.  C.  C.  P.  284.  Causing  goods  to  be  lodged  in 
a  warehouse  near  that  of  the  vendee  on  their  arrival,  but  expressly  refusing  to 
take  them,  Ib  no  acceptance:  NichoUe  v.  Plume,  I  Car.  &  P.  272.  Nor  is  it 
an  act  of  acceptance  to  borrow  a  horse  of  the  vendor  for  a  temporary  use  after 
agreeing  to  buy  him:  Phillips  v.  Hutmewell,  4  GreenL  376.  Delay  in  re- 
pudiating the  contract  for  an  unreasonable  time  after  delivery  of  the  goods 
Am.  Dso.  Vox..  XUX— 23 
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may  alao  Mnoant  to  evidence  of  aooeptanoe:  1  B^nj.  on  Sales,  Corbiii's  odL, 
see.  163;  BusheU  v.  Wheder,  15  Q.  B.  442;  B(npes  v.  PcnUfex,  8  F.  ft  F. 
739;  Spencer  ▼.  ffeUe^  30  Vt.  314.  So  delay  for  a  great  length  of  time  in  re- 
taming  the  bill  of  lading  or  other  docnmentary  evidence  of  title:  Currie  ▼. 
Andtnan,  2  £L  ft  EL  692;  Farina  v.  Borne,  16  Mees.  ft  W.  119;  Ban-owtcaleY. 
Botworihy  99  Mass.  381;  Gaffy.  ffameyer,  69  Mo.  345.  If  the  delay  in  re 
taming  the  goods  is  reasonable^  there  is  no  acceptance:  Hewee  v.  Jordan^  88 
Md.  472;  8.  C,  17  Am.  Bep.  478.  The  question  whether  the  delay  is  snch  as 
to  indicate  an  intent  to  accept  is  for  the  jnry:  Bommmoide  ▼.  Bomunik,  98 
Mass.  381. 

Whk&b  thb  Gooi>8  abs  in  P068ZSSION  07  A  Thibd  Psbson  at  the  time 
of  the  sale,  there  is  a  sufficient  actual  receipt  of  them,  as  contemplated  by 
the  statute,  when  by  the  concurrence  of  all  the  parties  the  bailee  or  agent  of 
the  vendor  has  become  the  bailee  or  agmit  of  the  buyer:  Blackburn  on  Sale, 
28;  1  Benj.  on  Sales,  Corbin*s  ed.,  sec.  174;  Hatch  v.  BayUy,  12  Gush.  27; 
Hatch  V.  lAncoln,  Id.  31 ;  SaJdman  v.  MHU,  3  Strobh.  384.  But  the  holder  of 
the  property  must  expressly  or  impliedly  assent  to  the  arrangement,  or,  as  is 
said  in  some  of  the  esses,  he  must  "attorn  "  to  the  buyer,  for  he  can  not  be 
made  the  latter's  bailee  without  his  concurrence:  Bentatt  v.  Bum,  3  Bam.  ft 
Cress.  423;  S.  C,  6  Dow.  ft  Ky.  284;  By.  ft  M.  107;  Boardman  v.  Spooner, 
13  Allen,  353;  BaweU  v.  Camp,  54  Vt  232;  In  re  Clifford,  2  Sawy.  430;  Tay- 
lor V.  Mueller,  15  K.  W.  Bep.  414.  But  if  the  bailee  assents  to  the  seller's 
order  for  delivery  by  actually  sending  the  vendee  a  part  of  the  goods  at  his 
request,  the  latter  can  not  return  the  part  sent,  and  claim  that  there  was  no 
actual  receipt:  Baylis  v.  Lundy^  4  L.  T.  (N.  S.)  176.  So  where  upon  delivery 
of  the  order  there  is  an  agreement  between  the  bailee  and  the  buyer  for  a 
postponement  of  compliance  therewith:  King  v.  Jarman,  35  Ark.  190;  S.  C.» 
37  Am.  Rep.  11,  and  note.  Where  the  bailee  actually  surrenders  the  prop- 
erty to  the  buyer,  in  accordance  with  a  verbal  order  by  the  seller,  communi- 
cated tlurough  the  buyer,  it  is  a  good  delivery,  though  the  buyer  does  not 
inform  the  bailee  of  the  sale,  but  says  that  he  is  to  take  the  property  "  on 
trial,"  if  the  sale  and  order  were  absolute  as  between  the  buyer  and  seller: 
Vomers  v.  AfcLaxtghlin,  15  N.  W.  Bep.  442. 

If  the  custodian  of  the  goods  is  a  prior  vendor,  and  has  a  lien  therein  for 
the  price,  which  he  does  notiiing  to  waive,  there  Ib  no  delivery,  though  he  is 
present  when  the  sale  is  made,  and  is  informed  that  he  is  to  hold  them  sub- 
ject to  the  buyer's  order:  Marsh  v.  JRouae,  44  K.  T.  643.  So  if  the  goods  axe 
in  a  bonded  warehouse,  and  the  duties  have  not  been  paid,  there  is  no  valid 
delivery  and  receipt  under  the  statute,  though  an  order  for  their  delivery  it 
given  and  accepted  by  the  warehouseman:  In  re  Cliford,  2  Sawy.  428.  80 
where  the  goods  are  in  bond,  but  the  entries  at  the  custom-house  have  not 
been  changed  so  as  to  give  the  purchaser  control,  an  order  for  their  deliveiy 
is  no  delivery:  Zachriuon  v.  Poppe,  3  Bosw.  171. 

Whsbe  thx  Goods  abb  Alrbadt  in  thb  Butbb'b  PoesBSSioN,  as  bailee 
or  agent  for  the  vendor,  there  will  be  evidence  of  a  valid  receipt  and  accept- 
ance, where  the  purchaser's  acts  are  inconsiitent  with  the  supposition  thai 
he  continues  in  possession  in  his  former  character:  1  Benj.  on  Sales*  Corbin'a 
ed.,  sec.  172;  Edan  v.  DwUfidd,  1  Q.  B.  302.  He  need  not  go  through  the 
formality  of  returning  the  property  to  the  seller,  and  receiving  it  back  again:. 
Snider  v.  ThraU,  15  Bep.  44& 

DjtuvBRT  Ain>  AcxsPTAKOB  07  PABT  of  the  goods,  under  an  entire  con- 
tract, will  take  the  case  out  of  the  statute  as  to  all,  however  small  the  pari 
delivered,  beoanae  the  statate  expressly  provides  for  it:  McHtm  v.  TMeU. 
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iB  Q.  B.  428;  /SIocmi  SawmUl  etc  Co.  ▼.  OutUhaU,  3  CoL  8;  AUoood  v.  Lwxm, 
53  Me.  508;  JtMne»  ▼.  ITefuIeC,  51  K.  H.  63;  Jackwfi  v.  fTotte,  1  McCord, 
288;  Danfifrth  ▼.  Walker,  40  Vt  257;  <Sfiii«<A  v.  StoUer,  26  Wis.  671.  So,  though 
the  residue  is  not  sepamted  from  the  bulk  at  the  tune  of  such  delivery,  bat 
is  afterwards  sepeiated:  Bhode  v.  T^Aimm^,  9  Dow.  &  By.  293;  6  Bam.  &  Cress. 
688.  So  where  the  contract  provides  for  delivery  and  payment  by  installments: 
Swigcuri  v.  MeOee,  19  Ark.  473;  Bkkey  v.  Tenbroeek,  63  Mo.  663;  Oendt  v. 
Bratm,  48  K.  H.  183;  Rtckardrnm  v.  fi^gwira,  87  Vt.  640;  (ySrUn  v.  Crtdil 
VaUey  R.  Co.,  25  U.  G.  G.  P.  275.  So  on  a  joint  order  for  goods  of  differ- 
ent classes  at  different  prices,  where  one  kind  is  delivered  and  received: 
SiUoU  V.  ThamaSf  3  Mees.  k  W.  170.  So  on  a  purchase  of  several  parcels 
on  separate  bids  at  auction,  to  be  paid  for  in  one  note,  where  one  parcel  is 
delivered  and  received:  MUU  v.  Hunt,  20  Wend.  431.  In  Aldrich  v.  Pyaf\ 
64  Barb.  391,  it  is  held,  however,  that  on  a  sale  of  two  different  articles,  to 
be  delivered  at  different  times  and  paid  for  as  delivered,  the  delivery  and 
acceptance  of  one  will  not  take  the  contract  out  of  the  statute  as  to  the  other. 
And  where  the  vendee,  at  the  time  of  the  part  delivery,  intends  not  to  per- 
form the  whole  contract,  and  declares  that  he  will  pay  only  for  the  part 
delivered,  the  case  is  not  taken  out  of  the  statute:  AtkerUm  v.  Newhall,  123 
Mass.  141;  8.  C,  25  Am.  Bep.  47. 

Delivery  and  acceptance  of  a  sample  constitute  a  good  part  delivery  and 
acceptance,  if  the  sample  is  part  of  the  goods  and  is  necessary  to  make  up 
the  required  quantity;  otherwise  not:  Klhtk*  v.  Surry,  5  Esp.  267;  Hinde  ▼. 
WhitehouBty  7  East,  r>58;  FosUr  v.  FrampUm,  6  Bam.  &  Cress.  107;  Oardner  ▼. 
OraiU,  2  Com.  B.  K.  S.  340;  Moore  v.  Love,  57  Miss.  765.  But  taking  a 
sample  in  hand,  without  any  understanding  that  it  is  a  delivery,  amounts  to 
nothing:  Carver  v.  Lane,  4  E.  D.  Smith,  168. 

Delivxrt  to  and  Aogeftanck  bt  an  Authobizbd  Ag£nt  is,  of  course, 
Bn£Bcient:  Jones  v.  Mechamet^  Bank,  29  Md.  287;  Snow  v.  Warner,  10  Mete 
182;  Ot^Y.  Homeyer,  59  Mo.  345;  WOeox  SUver  Plate  Co.  v.  Qrem,  72  N.  T. 
17;  Tower  v.  Tvdhope,  37  U.  C.  Q.  B.  211.  But  there  must  be  proof  of  an- 
thority:  QwmUurd  v.  Bacon,  99  Mass.  185.  And  authority  to  receive  the 
goods  does  not  necessarily  import  authority  to  accept  them:  Taylor  Ev.,  sec. 
957.  Authority  may,  however,  be  presumed  from  subsequent  knowledge  and 
acquiescence  In  the  aooeptsnce:  WUeox  SUver  Plate  Co,  ▼.  Qrtten,  72  N.  T.  17. 
Delivery  of  the  goods  to  a  carrier,  even  though  the  carrier  be  designated  by 
the  purchaser,  will  not  be  sufficient  to  take  the  case  out  of  the  statute,  with- 
out independent  proof  of  authority  in  the  carrier  to  accept  for  the  buyer,  for 
though  he  is  an  agent  to  receive  and  cany  the  goods,  he  is  not  necessarily  an 
agent  to  accept  them:  1  Benj.  on  Sales,  Corbln's  ed.,  sec  181;  Keiwert  v. 
Meyer,  62  Ind.  587;  8.  C,  30  Am.  Bep.  199;  Maxwell  v.  Brown,  39  Me.  98| 
Jonen  V.  Mechanics'  Bank,  29  Md.  297;  Johnson  v.  CtUtle,  105  Mass.  447;  8.  C, 

7  Am.  Bep.  545;  Crimes  v.  Van  VeclUen,  20  Mich.  410;  Shepherd  v.  Pressey, 
82  N.  H.  55;  Cross  v.  CDonneU,  44  K.  T.  661;  S.  C,  4  Am.  Bep.  721;  AUard 
V.  Oraessert,  61  N.  Y.  1;  WUcox  Silver  Plaie  Co.  v.  Oreen,  72  Id.  17;  Smith 
V.  Hudson,  6  Best  k  8. 445;  HaiH  v.  Bush,  EL  BL  ft  El.  494;  Hunt  v.  Hecht, 

8  Ex.  814.  But  it  is  otherwise  in  Vermont:  Speneer  v.  Hale,  30  Vt.  314; 
Strong  v.  Dodds,^!  Id.  348.  And  also  in  Iowa,  baoanas  the  Uw  of  that  staU 
says  nothing  as  to  aooeptanoe,  but  reqidres  only  delivery  to  take  a  oase  out 
of  the  statute:  BuOocky.  Tsehergi,  13  Fed.  Bep.  345. 

Qvmmov  ov  Bboiift  anb  Aoobftaivob  is  Onb  vor  thb  Jvbt,  undet 
proper  instniotloiiay  and  is,  in  genswl,  a  qnestioii  of  intsotMn  to  be  deter « 
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mined  from,  the  evidenoe:  1  Benj.  on  Salasy  CkxrUn's  ad.,  leo.  188;  McUm  t. 
Dti^yiM,  1  Q.  B.  802;  M&rton  y.  IWM,  16  Id.  428;  Ban  r.  Wakh,  88  lia 
102;  PMUoM ▼.  ifattoar,  88 N.  fl.  006;  Burrwmr.  IFAttaAcr,  71  N.  T.  28S| 
AiittftT.  iSloO^  98  Wis.  671;  Somen  ▼.  ifeZkn^iUim  16  N.  W.  R&j^  44S. 


LomcAK  V.  Feofle. 

(1  VSW  TOBK  (1  OOMROOK)*  879.J 

fmnonmn  n  Good,  fo&  Misdsmxavob,  which  aU^gm  the  feefei  wfaftok 
eonrtitQie  the  miademeanor,  notwithstanding  it  alao  all^gee  ■omahnt  not 
all  of  the  £aoti  which  would  show  that  the  eriminal  act  alleged  waa 
felony. 

QnmrsB  ov  AiMtumnHanro  a  Dbug  to  a  pregnant  woman  with  Intent 
to  prodnoe  a  miacarriage^  and  that  of  adminiatering  it  with  intent  to  kill 
the  ohildi  are  distinct  offenses;  hence  an  indictment  for  each  adminia> 
taring  alleged  to  have  been  done  with  intent  to  prodoce  miscarriage  is 
good  for  the  misdemeanor,  though  insufficient  for  the  felony  of  man- 
slanghter,  by  killing  the  chUd. 

YnmuEMAN  18  NOT  DisQCJALinED  by  an  impression  adverse  to  the  general 
character  of  the  accnsed,  if  he  has  f onned  no  opinion  that  the  aconsed  is 
gnilty  of  the  offense  charged,  and  dedavea  himself  able  to  try  the  ohaiga 
impartially. 

PKIYILBOB  ov  A  W1TNB88  to  refosc  to  give  answers  which  will  disgrace* 
extends  to  a  case  where  a  woman  called  to  prove  an  attempt  to  produce 
an  abortion  upon  her  person  is  asked  questions  tending  to  show  that 
just  previous  to  her  becoming  pregnant  she  liad  seocnal  intercourse  with 
more  men  than  one. 

OUDiBiiJTT  ov  A  Wixmss  who  haa  been  impeached  by  proof  tending 
to  chaige  complicity  in  a  conspiracy  to  institute  the  prosecution,  may  ba 
sustained  by  testimony  of  another  pforson  that  he  made  independent  com- 
munication  of  facts  to  the  authorities,  on  which  the  proaaoutian  waa  ia- 
atitnted. 

Ebbob  to  review  a  judgment  affirming  a  oonviotion  on  an  in- 
dictment. The  indictment  purported  to  chaige  manfllanghter 
in  the  second  degree,  committed  by  administering  to  Mazia 
Bodine,  she  being  pregnant,  a  drug,  with  intent  to  procure  a 
miscarriage,  by  means  of  which  the  death  of  the  child  was  pro- 
duced. At  the  time  of  the  alleged  commission  of  the  offense, 
July,  1846,  the  following  statutes  had  recently  been  passed  and 
were  in  force  in  the  state:  one  punishing,  as  for  misdemeanor, 
''every  person  who  shall  administer  to  any  pregnant  woman 
^  *  *  any  drug,  etc.,  with  intent  thereby  to  procure  the  mis- 
cariage  of  such  woman : "  Laws  1845,  286,  c.  260,  sec.  2;  the  other 
declaring  that ''  every  person  who  shall  administer  to  any  woman 
pregnant  with  a  quick  child  *  *  *  any  drug  ♦  ♦  ♦  with  in- 
tent thereby  to  destroy  such  child,  unless  the  same  shall  have 
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been  neoessaiy  to  pTeserre  the  life  of  snch  moi2ier»  shall,  in  case 
the  deatii  of  such  child  or  of  such  mother  be  thereby  produced, 
be  deemed  guilty  of  manslaughter  in  the  second  degree:"  Laws 
1846, 19,  c.  22,  sec.  1.  It  will  be  seen  that  the  indictment^ 
though  CTidently  intended  to  be  dntwn  under  the  later  of  these 
laws,  did  not  allege  an  intent  to  destroy  the  child,  as  required 
by  that  enactment,  but  an  intent  to  procure  a  miscarriage  as 
required  by  the  earlier  law.  One  question  was  upon  the  suffl- 
dency  of  the  indictment,  in  Tiew  of  this  omission. 

In  impaneling  the  jury,  one  of  the  Teniremen,  Oortelyou,  be- 
ing questioned  under  a  challenge  to  the  favor,  answered  sub- 
stantially as  follows:  I  have  formed  the  same  opinion  that  I 
would  from  any  other  statement  in  a  paper.  I  believe  Madame 
Bestell  (the  prisoner's  alias)  was  the  individual  the  charge  was 
against,  but  I  did  not  conclude  her  guilty.  I  have  not  formed 
an  opinion  unfavorable  in  this  case,  but  have  formed  an  opinion 
unfavorable  to  the  general  character  of  the  prisoner;  an  opinion 
that  her  general  character  was  bad.  Question  by  Ogden  Hoff- 
man, of  counsel  for  the  prisoner.  "  Would  you  disregard  what 
you  have  heard  or  read  out  of  court,  and  render  your  verdict  on 
the  evidence  alone?'*  David  Gkaham,  for  the  people,  objected 
to  the  question,  but  the  court  admitted  it;  and  the  witness  an-^ 
swered:  "  I  would  endeavor  to  do  so  to  the  best  of  my  ability/" 
The  triers  found  him  competent,  and  he  was  sworn. 

During  the  trial,  Maria  Bodine,  being  called  as  a  witness  for 
the  people,  testified  to  the  effect  that  shortly  after  she  had  had 
repeated  acts  of  intercourse  with  C,  she  came  to  believe  herself 
pregnant,  and  in  that  belief  visited  the  accused,  who  treated 
her  to  produce  an  abortion.  On  cross^xamination  she  was 
asked  (with  a  view  of  impeaching  her  credibility),  whether  she 
had  not  had  intercourse  with  other  men  than  C,  at  about  the 
time  mentioned.  This  question  she  declined  to  answer,  and 
the  judge  refused  to  compel  her.  In  answer  to  further  ques- 
tions by  defendant's  counsel,  Bodine  made  some  statements 
relative  to  her  having  given  information  to  the  authorities  and 
the  grand  jury,  which  had  aided  in  the  finding  of  the  indict- 
ment. Later  in  the  trial.  Dr.  Samuel  C.  Smith,  a  physician 
who  had  treated  Bodine  to  restore  her  from  the  effects  of  the 
prisoner's  acts,  was  called  by  the  prosecution,  and  questioned 
with  a  view  to  show  that  he,  independently  of  Bodine,  made  a 
communication  as  to  her  condition,  and  of  reasons  for  suspecting 
prisoner  of  having  unlawfully  caused  it,  to  the  public  author- 
ities.   The  defense  objected;  but  the  prosecution  claimed  the 
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right  to  show  that  the  charge  originated  with  Smithy  as  rebut- 
ting any  imputation  that  it  was  the  result  of  a  conspiracy  to 
which  Bodine  was  a  party;  and  the  judge  allowed  the  question. 
The  jury  coimoted  the  prisoner,  and  the  court  sentenced  her 
for  misdemeanor  in  procuring  a  miscarriage.  The  trial  was 
published  in  pamphlet  form,  from  which  Uie  above  facts  are 
given,  by  Camp  &  WiUces,  about  the  end  of  1847.  The  pris- 
oner sued  out  a  writ  of  error  from  the  supreme  court  to  review 
the  conviction,  and  that  court  affirmed  it:  2  Barb.  216.  She 
now  brought  error  to  review  that  judgment. 

Edward  Sandford,  for  the  plaintiff  in  error. 

John  McKeon^  district  attorney,  for  the  people. 

-  By  Court,  Oabdinxb,  J.  The  indictment  is  defective  under  the 
first  section  of  the  act  of  1846,  in  omitting  to  charge  an  intent 
to  destroy  the  child  by  the  means  employed  by  the  defendant. 
It  contains  all  and  more  than  is  necessary  to  constitute  a  misde- 
meanor within  the  second  section  of  the  act  of  1845.  Mere  sur- 
plusage will  not  vitiate  the  indictment,  and  of  course  is  no 
ground  for  reversing  the  judgment:  People  v.  Jackson,  3  Hill,  94, 
and  cases  cited.  It  is  contended,  however,  that  the  prisoner, 
notwithstanding  this  conviction,  may  be  indicted  for  man- 
slaughter, adding  to  the  charges  in  this  indictment  the  intent  to 
destroy  the  child.  If  this  were  admitted  it  would  furnish  no 
ground  for  reversal.  The  offenses  created  by  the  first  section  of 
the  act  of  1846,  and  the  second  section  of  the  act  of  1845,  are 
separate  and  distinct,  as  the  counsel  for  the  defendant  strenu- 
ously insists.  The  prisoner  has  been  fotmd  guilty  of  a  misde- 
meanor; and  I  do  not  perceive  how  this  court,  in  face  of  the  ver- 
dict and  the  record,  can  assume  that  the  defendant  has  been 
guilty  of  a  felony.  Upon  the  same  principle,  if  the  defendant  had 
been  convicted  of  an  assault  and  battery  we  might  have  been  asked 
to  reverse  the  judgment,  because  she  might  have  been  guilty  of 
a  battery  with  intent  to  kill.  To  constitute  a  felony,  nothing 
would  be  necessary  but  to  add  the  intent  to  the  other  allega- 
tions of  the  indictment. 

But  in  the  second  place,  I  incline  to  the  opinion  that  the  de- 
fendant could  plead  this  conviction  in  bar  to  a  subsequent  in- 
dictment for  the  felony  under  the  first  section  of  the  act  of  1846. 
The  right  does  not  result  from  the  doctrine  that  a  party  can  not 
be  put  a  second  time  in  jeopardy  for  the  same  offense,  because  as 
we  have  seen  the  offenses,  under  the  first  and  second  sections, 
are  distinct,  but  from  a  principle  of  wider  application,  namely. 
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that  the  accnsed  may  always  avail  himself  of  the  plea  of  a  former 
conviction,  if  the  record  shows  afBrmatively  that  the  defendant 
conld  not  have  been  guilty  of  the  crime  charged  in  the  indict- 
ment. The  difference  in  the  offenses  as  laid  in  this  indictment, 
and  the  felony  under  the  first  section  of  the  act  of  1846,  it  is  said 
truly,  consists  solely  in  the  intention  of  the  criminal — ^the  lueans 
of  their  commission  and  the  consequences  in  either  case  l^eing 
precisely  the  same.  Now  to  constitute  a  misdemeanor  under 
the  statute,  the  indictment  must  allege,  and  upon  conviction  the 
juiy  must  find,  that  the  means  charged  were  used  with  the  inlAut 
to  procure  a  miscarriage.  The  people  therefore  would  be  con- 
cluded by  the  record  from  alleging,  in  a  subsequent  indictment, 
that  the  prisoner  employed  the  same  means,  upon  the  same  per- 
son and  occasion,  with  a  different  design. 

A  conviction  for  manslaughter  is  a  bar  to  a  subsequent  indict- 
ment for  murder.  The  distinction  in  the  offenses  consists  in  the 
intent  with  which  the  homicide  is  committed.  The  record  of 
conviction  would  show,  in  effect,  that  the  killing  was  without 
malice,  and  would  be  conclusive  upon  the  people  and  the  ac- 
cused: Chit.  Cr.  L.  456;  Valla's  Case,  4  Co.  46.  The  case  of  Bex 
V.  CrosSy  1  Ld.  Raym.  711,  cited  by  the  defendant,  is  an  author- 
ity to  show  that  where  the  same  facts  which  constitute  a  misde- 
meanor at  common  law,  are  made  felony  by  statute,  the 
indictment  must  be  for  felony.  The  cases  Commonwealih  v. 
Kingsbury,  6  Mass.  106,  and  Lambert  v.  State,  9  Cow.  578,  decide 
that  where  a  conspiracy  is  consummated,  you  can  not  separate 
the  agreement  to  conspire  from  the  overt  act  by  which  it  is  ac- 
complished. These  are  all  instances  of  merger,  and  have  no 
application  to  a  case  like  the  present,  where  the  offenses  created 
by  the  first  and  second  sections  of  our  statutes  are  conceded  to 
be  separate  and  distinct. 

As  to  the  question  put  to  the  juror,  Cortelyou.  The  issue  to 
be  tried  was,  whether  the  juror  stood  indifferent  between  the 
parties.  This,  of  course,  depended  upon  his  state  of  mind. 
To  ascertain  this,  was  the  object  of  the  examination  of  both 
parties.  Upon  an  issue  of  this  kind,  from  the  nature  of  the 
fact  to  be  established,  the  opinion  of  the  juror,  derived  from 
his  own  consciousness,  was  relevant,  competent,  and  primaiy 
evidence.  The  interrogatory  put  was  in  form  exceedingly 
inartificial,  but  its  effect  (and  to  this  only  the  objection  applies) 
was  obviously  to  elicit  an  opinion  as  to  the  strength  of  the 
impression  to  which  he  had  previously  testified,  and  whether  he 
was  conscious  of  the  ability  to  render  a  verdict  according  to  the 
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evidenoe  notwitbstanding.  If  the  juror  answered  in  the  affirm- 
ative,  it  would  have  been  a  declaration  that  he  poesesaed  suoh 
ability.  This  would  be  bat  an  opinion,  bnt  one  founded  on  his 
own  consoionsnees,  and  so  far  entitled  to  the  consideration  of 
the  triers,  although  by  no  means  condnsiTe  npon  them.  If  he 
had  responded  in  the  negative,  the  answer  would  (if  belieyed) 
have  been  deoisiTe  against  his  competency.  For  although  a 
man  may  think  himself  impartial  when  he  is  not,  he  can  not  be 
a  competent  juror  if  conscious  of  an  inability  to  render  a  ver^ 
diet  without  being  influenced  by  previous  impressions.  The 
question,  then,  was  equivalent  to  asking  the  juror  whether  he 
felt  or  was  conscious  that  he  could  render  an  impartial  verdict 
notwithstanding  all  that  he  had  heard  or  read.  This,  in  effect, 
was  the  question  put  and  sustained  by  the  supreme  court,  in 
The  People  y.  Eoneyman,  8  Denio,  122. 

As  to  the  questions  proposed  to  Maria  Bodine.  It  is  hardly 
necessary  to  say,  that  the  answers  sought  to  these  questions 
would  have  disgraced  the  witness.  She  was  therefore  privileged 
from  answering  unless  her  answers  were  material  to  the  issue. 
Her  pregnancy  was,  it  is  true,  one  of  the  facts  to  be  established 
by  the  prosecution,  but  whether  induced  by  Cook  or  any  other 
pefson,  was  entirely  immaterial.  If  her  response  had  been  in 
the  affirmative  to  each  of  these  interrogatories,  it  would  not 
have  been  inconsistent  vrith,  or  tended  to  disprove  the  fact  of 
her  pregnancy,  or  the  agency  of  the  prisoner  in  procuring  the 
miscarriage,  any  further  than  those  answers  affected  her  gen- 
eral character.  The  privilege  of  witnesses  has  been  carried 
much  further  in  some  of  the  cases,  but  all  the  authorities  agree, 
that  where,  as  in  this  case,  the  object  of  the  question  is  to 
impair  the  credibility  of  the  witness,  she  could  not  be  compelled 
to  answer:  People  v.  Mather,  4  Wend.  250  [21  Am.  Dec.  122], 
and  cases  cited;  Oowen  &  Hill's  notes.  No.  621,  and  cases  cited; 
1  Burr's  Trial,  244;  1  Greenl.  Ev.,  sec.  454. 

As  to  the  exception  to  the  question  proposed  to  Doctor  Smith. 
It  is  now  said  that  the  question  assumes  two  facts,  viz. :  That 
Maria  Bodine  had  made  a  confidential  communication  to  the 
witness,  and  that  he  took  some  steps  in  consequence  thereof; 
and,  2.  That  the  communication,  if  made  as  assumed,  was  privi- 
leged. If  this  were  true,  the  answer  is,  that  these  matters  were 
not  suggested  upon  the  trial,  nor  was  the  attention  of  the  court 
directed  to  them.  The  objection  was  of  the  most  general  char- 
acter. The  opinion  formed  by  the  witness  upon  the  examina- 
tion testified  to  by  him,  aided  by  communications  from  the 
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patient  as  to  ber  symptoms  and  the  state  of  her  health,  was  not 
only  competent  eyidenoe,  bnt  strongly  corrobozatiTe  of  her  testi- 
mony: 1  Qieenl.  Ey.,  sec.  102.  It  was  a  part  of  the  res  gesUe. 
H  the  physician  was  thereby  induced  (even  if  it  was  not  the 
sole  motive)  to  resort  to  the  public  authorities  for  the  pnzpose 
of  further  inyestigationy  I  can  peroeiye  no  objection  to  the  fact 
being  proved.  The  cross-examination  of  Maria  Bodine,  as  is 
manifest  from  inspection,  was  designed  to  discredit  her  with  the 
jury.  She  had  stated  in  answer  to  the  defendant's  inquiries, 
the  fact  of  her^ making  a  written  statement  at  Walden,  which 
she  delivered  to  officer  Boyer  at  that  place,  and  minutely  the 
circumstances  of  her  visit  to  New  York,  after  the  crime  was 
committed,  and  of  her  attendance  before  the  grand  jury.  Now, 
the  defendant  is  not  at  liberty  to  say  that  this  examination  was 
irrelevant — and  it  could  only  be  material  with  a  view  to  impeach 
the  veracity,  or  the  motives  of  the  witness,  by  showing  her  agency 
in  procuring  the  indictment.  In  either  view,  the  testimony  of 
Smith  was  important,  as  it  went  to  corroborate  her  statement 
and  vindicate  her  motives. 

We  think  there  was  no  error  in  the  judgment  of  the  supreme 
court. 

Judgment  affirmed. 

SuBFLUSAOB  DOBS  VOT  ViTiATK  AS  Indxotmmnt:  Mochney  T.  People,  • 
Ftok.  Cr.  117;  CriekUm  v.  People,  Id.  366;  LaBeoM  v.  People^  Id.  886;  8.  C, 
83  How.  Pr.  68;  Dolan  t.  People,  6  Hun,  603;  Dawson  ▼.  People,  26  N.  T. 
403,  all  citmg  the  principal  case.  Misspelling  of  a  surplus  word  In  an  indiot- 
ninit  will  not  vitiate  it:  State  ▼.  BorfJby,  41  Am.  Dec  806. 

Uhdsr  ImoiorMENT  CflARoiNO  Gbims  Which  Inglxtdbs  LnnoaoB  Crdo, 
or  a  crime  of  inferior  degree,  the  aoonaed  may  be  convicted  of  sach  inferior 
crime,  or  degree  of  crime:  Heameeeey  v.  People,  21  How.  Pr.  244,  citing  the 
principal  caae:  See  StaU  v.  Onmk,  23  Am.  Dec.  117;  MeWk^r^e  Case,  46  Id. 
196. 

PBaooNCEivBn  OriNioK  or  Jubob  as  Gbound  or  Challbnos:  See  the  note 
to  Smiih  V.  Eames,  86  Am.  Dec.  621,  discossing  the  sabject  at  considerable 
length;  see,  also^  ArmisUad  v.  Commomoeallh,  37  Id.  633;  Freeman  v.  People, 
47  Id.  216,  and  the  notes  thereto.  To  the  point  that  the  opinion  of  a  jnror 
as  to  whether  or  not  he  stands  indi£Eerent  between  the  parties  is  "relevant, 
competent,  and  primary  evidence,"  the  principal  case  is  cited  in  People  v. 
Kmcierboeher,  I  Park.  Cr.  303;  AUen  v.  People,  67  Barb.  349;  Qreei^fiM  v. 
People,  74  N.  T.  286;  S.  C,  6  Abb.  K.  G.  9.  But  the  mere  statement  of  a 
jnror,  that  he  has  formed  an  opinion  that  the  general  character  of  the  prisoner 
is  bad,  will  not  sustain  a  challenge  for  principal  cause:  People  ▼.  AUen,  43  N. 
T.  34;  BaJbo  v.  People,  80  Id.  498;  and  such  an  opinion,  especially  where  the 
juror  does  not  state  the  gronnds  of  it,  or  its  strength  or  general  character,  will 
not  per  st  disqualify  him:  People  v.  A  Uen,  43  K.  Y.  34.  Where  a  juror  testified 
that  he  had  heard  the  killing,  of  which  the  defendant  was  accused,  talked 
ef ;  that  he  had  expressed  an  opinion,  and  then  had  an  impression  or  opinion 
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depending  npon  the  truth  of  what  he  had  heard;  that  he  thought  it  would 
take  evidence  to  remove  that  impression,  but  that  he  woald  decide  the  ease  on 
the  evidence,  and  believed  that  he  could  render  an  impartial  verdict  upon 
the  evidence,  unbiased  by  such  opinion — ^it  was  held  that  the  court  below  was 
justified  in  pronouncing  him  indifferent:  Thonuts  v.  People,  67  K.  Y.  222. 
bee  the  comments  on  that  case  in  Greenfield  v.  People,  74  Id.  287. 

pRiviLBOK  or  Wmfxss  to  Rxfubb  to  Avsweb  Cbiminatino  Quistiohb, 
KTO. :  See  the  note  to  Fries  v.  Brugler,  21  Am.  Dec.  55,  discussing  this  subject 
See  also  People  v.  Herrick,  7  Id.  364;  Taney  v.  Kemp,  Id.  673;  Planiere* 
Bank  V.  George,  12  Id.  487;  StaU  v.  Edtoards,  10  Id.  557;  People  v.  Mather, 
21  Id.  122;  Ward  v.  State,  22  Id.  449;  Chamberlam  v.  IVilisoTi,  86  Id.  356; 
StaU  V.  Patterson,  38  Id.  699.  The  principal  case  is  cit6d  in  Donaldson  v. 
State,  10  Tex.  App.  314,  to  the  point  that  a  witness  can  not  be  compelled  to 
answer  when  his  answer  will  subject  him  to  a  penalty,  or  will  have  a  tend- 
ency to  degrade  his  moral  character,  unless  his  evidence  bears  directly  upon 
the  issue.  In  People  v.  Blaketey^  4  Park.  Cr.  181,  it  is  held,  also  citing  Loh- 
man  v.  People,  that  questions  with  regard  to  particular  facts  tending  to  de- 
grade a  witness  and  to  affect  his  character  and  credit,  may  be  put  to  him  on 
cross-examination,  even  though  irrelevant  to  the  matter  in  issue,  but  the 
party  putting  them  must  be  satisfied  with  the  answers  given,  and  can  not  call 
witnesses  to  prove  their  falsity.  A  prisoner  ofifering  himself  as  a  witness  is 
subject  to  the  same  rules  as  other  witnesses,  under  the  Kew  York  statute  of 
1869,  and  if  asked,  on  cross-examination,  a  question  tending  to  degrade  his 
character,  must  claim  his  privilege,  and  the  question  can  not  be  excluded 
merely  on  the  ground  that  it  is  an  attack  upon  his  character  when  he  has  not 
put  it  in  issue:  Brandon  v.  People,  42  K.  Y.  269,  referring  to  the  principal 
case  as  not  applicable  because  no  privilege  was  claimed. 


Van  Leuven  v.  Lyeb. 

[1  Naw  ToBK  (1  OOKSTOOK),  no.] 

OwNBB  or  Akiicals  is  answerable  for  their  trespasses. 

Damaobs  roR  MiSGHisr  Donb  bt  am  Animal  while  treepaasing  on  tha 
plaintiff's  lands,  may  be  recovered  from  its  owner,  without  proof  that 
he  had  notice  of  any  propensity  of  the  beast  to  rove  or  do  hann. 

Dbolaration  fob  Mischief  done  by  an  animal  of  a  domestic  nature, 
which  does  not  allege  either  that  the  animal  trespassed  on  plaintiff's 
lands,  or  that  defendant  knew  of  its  vicious  propensity,  is  bad. 

Ebbob  to  review  a  judgment  of  the  supreme  court  (reported 
as  Lyke  v.  Van  Leuven,  4  Denio,  127),  afi&rming  a  judgment  for 
plaintiff  in  an  action  of  trespass  on  the  case. 

M.  Schoonmaker,  for  the  plaintiff  in  error. 

Theodoric  B,  Westbrook,  for  the  defendants  in  error. 

By  Court,  Jbwett,  C.  J.  It  is  alleged  in  the  plaintiff's  deo- 
laration,  **  that  on  the  twenty-seventh  day  of  November,  1844, 
at,  etc.,  the  defendants  were  the  owners  of  a  certain  sow  and 
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pigs,  which  sow  and  pigs,  to  wit,  on  the  day  and  year  aforesaid, 
to  wit,  at  the  place  aforesaid,  bit,  damaged,  and  mutilated  and 
mangled  a  certain  cow  and  calf  of  the  plaintiff,  while  the  said  cow 
was  in  the  act  of  calving,  so  that  said  cow  and  calf  both  died,  to 
the  plaintiff's  damage  fifty  dollars."  To  which  the  defendants 
pleaded  the  general  issne.  There  was  evidence  given  on  the  trial, 
sufficient  to  warrant  the  jury  in  finding  that  the  plaintiff's  cow  and 
calf  were  destroyed  by  the  defendant's  sow  and  pigs  in  the  manner 
set  forth  in  the  declaration,  upon  the  land  of  the  plaintiff,  where 
the  sow  and  pigs  were  at  the  time  committing  the  said  injury. 
But  there  is  no  allegation  in  the  declaration,  or  evidence  given 
on  the  trial,  that  swine  possess  natural  propensities  which  lead 
them,  instinctively,  to  attack  or  destroy  animals  in  the  condition 
of  the  plaintiff's  cow  and  calf.  Nor  is  there  any  allegation  or 
evidence  that  the  defendants  previously  knew  or  had  notice  that 
their  swine  were  accustomed  to  do  such  or  similar  mischief,  or 
that  the  swine  broke  and  entered  the  plaintiff's  close  and  there 
committed  the  mischief  complained  of. 

It  is  a  well-settled  principle  that  in  all  cases  where  an  action 
of  trespass  or  case  is  bix>ught  for  mischief  done  to  the  person 
or  personal  property  of  another  by  animals  mansu^etcB  natures, 
such  as  horses,  oxen,  cows,  sheep,  swine,  and  the  like,  the  owner 
must  be  shown  to  have  had  notice  of  their  viciousness  before  he 
can  be  charged,  because  such  animals  are  not  by  nature  fierce 
or  dangerous,  and  such  notice  must  be  alleged  in  the  declara- 
tion; but  as  to  animals  feras  naiurce,  such  as  lions,  tigers,  and 
the  like,  the  person  who  keeps  them  is  liable  for  any  damage 
they  may  do  without  notice;  on  the  ground  that  by  nature  such 
aniTnals  are  fierce  and  dangerous:  9  Bac.  Abr.,  tit.  Trespass,  I, 
605, 606;  Jenkins  v.  Ikimer,  1  Ld.  Eaym.  109;  Mason  v.  Keeling, 
Id.  606;  S.  C,  12  Mod.  332;  Bex  v.  Huggins,  2  Ld.  Eaym.  1683; 
1  Chit.  PL,  ed.  1812, 69, 70;  Vrooman  v.  Lawyer,  13  Johns.  339; 
Hinckley  v.  Emerson,  4  Cow.  361  [16  Am.  Dec.  383].  But  this 
rule  does  not  apply  where  the  mischief  is  done  by  such  animals 
while  committing  a  trespass  upon  the  close  of  another. 

The  common  law  holds  a  man  answerable,  not  only  for  his 
own  trespass,  but  also  for  that  of  his  domestic  animals;  and  as 
it  is  the  natural  and  notorious  propensity  of  many  of  such  ani- 
mals, such  as  horses,  oxen,  sheep,  swine,  and  the  like,  to  rove, 
the  owner  is  bound  at  his  peril  to  confine  them  on  his  own  land, 
and  if  they  escape  and  commit  a  trespass  on  the  lands  of  another, 
unless  through  defect  of  fences  which  the  latter  ought  to 
repair,  the  owner  is  liable  to  an  action  of  trespass  quare  clatunim 


848  Van  Leuvbn  t;.  Lykb.  [New  Tork^ 

freg^^  {hoagh  he  had  no  notice  in  feMst  of  snch  propensity:  8  BL 
Oom.  211;  1  Ohit.  PI.  70.  And  where  the  owner  of  such  ani* 
malB  does  not  confine  them  on  his  own  hmd,  and  they  escape 
and  commit  a  trespass  on  the  hmds  of  another,  without  the  fault 
if  the  hitter,  the  law  deems  the  owner  himself  a  trespasser,  for 
having  permitted  his  animals  to  break  into  the  indosure  of  the 
former  under  such  circumstances.  And  in  declaring  against 
the  defendant  in  an  action  for  such  trespass,  it  is  competent  for 
the  plaintiff  to  allege  the  breaking  and  entering  his  dose  by 
inch  animals  of  the  defendant,  and  there  committing  particular 
mischief  or  injury  to  the  person  or  property  of  the  plaintiff, 
and,  upon  proof  of  the  allegation,  to  recover  as  well  for  the 
damage  for  the  unlawful  entry  as  for  the  other  injuries  so  alleged, 
by  way  of  aggravation  of  the  trespass,  without  alleging  or  prov- 
ing that  the  defendant  had  notice  that  his  animals  had  been 
accustomed  to  do  such  or  similar  mischief.  The  breaking  and 
entering  the  close,  in  such  action,  is  the  substantive  allegation, 
and  the  rest  is  laid  as  matter  of  aggravation  only. 

This  principle  is  recognized  as  sound  by  several  adjudged 
cases.  In  the  case  of  Beckwilh  v.  Shordike  and  Hatch,  4  Burr.  2092, 
the  action  was  trespass  for  entering  the  plaintiff's  close  with  guns 
and  dogs  and  killing  his  deer.  The  evidence  showed  that  the 
defendants  entered  with  guns  and  dogs,  into  a  close  of  the 
plaintiff  adjoining  to  his  paddock,  and  that  their  dog  pulled 
down  and  killed  one  of  the  plaintiff's  deer.  It  was  held  to  be 
sufficient  evidence  to  prove  the  defendants  trespassers,  and  they 
were  held  liable  for  the  injury  done  by  their  dog,  although  it  was 
not  shown  that  they  had  any  knowledge  or  notice  of  the  pro- 
pensiiy  of  the  dog  to  do  such  or  similar  injury. 

In  Angus  v.  Badin^  2  South.  816  [8  Am.  Dec.  626],  the  action 
vTas  trespass  for  the  defendant's  oxen  breaking  into  the  indos- 
ure of  the  plaintiff  and  there  goring  his  cow,  so  as  to  kill  her; 
and  upon  the  ground  that  the  defendant  had  neglected  to  con- 
fine his  oxen  on  his  own  land  and  that  they  were  trespassing  on 
the  land  of  the  plaintiff,  he  was  held  liable  for  the  injury  done, 
although  it  was  not  alleged  or  proved  that  he  knew  or  had  notice 
of  the  propensity  of  his  oxen  to  commit  such  an  injury.  And 
so  in  Ddph  v.  FerriB,  7  Watts  &  S.  807  [42  Am.  Dec.  246],  where 
the  action  was  trespass  before  a  justice  of  the  peace,  and  there 
tried  without  any  declaration  having  been  filed;  therefore  the 
court  held  that  tlie  case  must  be  considered  as  if  the  case  had 
been  tried  on  the  most  favorable  declaration  for  the  plaintiff, 
which  the  evidence  would  have  warranted.    The  evidence  was 
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that  the  bull  of  the  defendant,  which  was  mxming  at  laige, 
broke  and  entered  into  the  indosure  of  the  plaintiff,  where  his 
horse  was  feeding  on  the  grass  growing  therein,  and  gored  him 
so  that  he  died  by  reason  thereof  in  a  few  days.  The  court  held 
it  to  be  clear  from  the  evidence,  that  the  defendant  might  have 
been  declared  against  for  having  broken  and  entered  the  close 
of  the  plaintiff,  and  the  grass  and  herbage  of  the  plaintiff  there 
lately  growing  with  his  bull  eaten  up,  trod  down,  and  consumed, 
and  might  also  have  been  charged  in  the  same  declaration  with 
having  killed  or  destroyed  the  plaintiff's  horse  or  colt  with  his 
buU. 

But  in  the  case  under  consideration,  there  is  no  allegation, 
charging  the  defendants'  swine  with  doing  any  act  for  which  the 
law  holds  the  defendants  accountable  to  Uie  plaintiff  with- 
out alleging  and  proiing  a  scienler.  Had  the  plaintiff  stated  in 
his  declaration  such  ground  of  liability,  or  had  charged  that  the 
swine  broke  and  entered  his  close  and  there  committed  the  mis- 
chief complained  of,  and  sustained  his  declaration  by  evidence, 
I  am  of  opinion  that  he  would  have  been  entitled  to  recover  all  the 
damages  thus  sustained;  but  as  he  has  not  stated  in  his  declar- 
ation either  ground  of  liability,  the  defendants  ought  not  to  be 
deemed  to  have  waived  the  objectionby  not  making  it  specifi- 
cally before  the  justice.  I  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

IvjuBiBS  BT  Akjmaia,  Liabilitt  tob:  Bee  the  note  to  Tcnaimmda  efe. 
B,  R,  Co,  V.  Munger,  49  Am.  Deo.  248,  diecnning  the  sabjeot  of  liafaQity  for 
the  treepoBroe  of  Animals.  As  to  liability  for  injuries  by  vidoos  animals,  see 
Pickering  v.  Orange,  82  Id.  35;  VanSteaUnirgh  v.  Tohias^  81  Id.  810;  LoomiM 
T.  Terry,  Id.  806;  CoggeweU  v.  Baldwin,  40  Id.  686;  Kitiredge  v.  Elliott,  41 
Id.  717,  and  oases  oited  in  the  notes  thereto.  The  principal  case  is  cited  as 
to  the  liability  of  one  keeping  animals  farm  ntUurte,  in  Barl  t.  AUtine,  8 
Barb.  635.  That  the  owner  of  a  domestio  animal  Ib  not  in  general  liable  for 
a  wions  injury  conmiitted  by  it,  without  proof  of  his  knowledge  of  its  pro- 
pensity to  do  such  injuries,  is  held  in  Dickson  ▼.  MeCoy,  39  N.  Y.  403,  citing 
Van  Leuven  ▼.  Lybe,  But  It  Ib  otherwise  where  the  injury  is  done  by  a 
trespassing  animal  and  is  alleged  by  way  of  aggravation  of  the  trespaas: 
DvnekU  v.  Koeher,  11  Barb.  889;  Oemeup  v.  NiehoU,  49  Id.  147,  also  dting 
the  principal  case.  InFairMldv.  BenOey,  80  Barb.  155,  it  is  dted  to  the 
point  that  the  owner  of  domestic  animals  is  bound  by  tiie  common  law  to 
confine  them  on  his  own  land. 

GlUTAHXN    Of    TrXSPASS    QUAlU  ClAUBUM    FbIQIT    is    THS    UlTLAWFUL 

Shtbt,  and.  all  other  injuries  are  to  be  alleged  in  that  action  by  way  of 
aggravation:  HaU  ▼.  HodsHne,  80  How.  Pr.  27;  LoeiUn  v.  Coder,  50  LL  44; 
Leeym  v.  CWrier,  15  Hun,  187,  aU  citing  Van  Lewoen  ▼.  Lyie, 
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WOBBALL  V.    PaBMELEB. 

[1  Nkw  Yoam.  (1  OownocEi,  619.] 

l^mji  TO  Pbofibtt  can  not  bb  Pbovbd  by  eTidenoe  of  declanttions  of  a  for- 
mer owner  that  he  lold  it  to  the  present  claimant. 

BxcBFTiOH  DtTLT  Takbn  TO  A  BuLiNO  admitting  incompetent  evidence,  ia 
not  waived  or  cnred  by  the  exceptant's  afterwarda  introdwring  evidence 
to  the  same  effect. 

Ebbob  to  review  a  judgment  reyerBizig  a  judgment  for  defend- 
ant in  trespass.  The  trespass  consisted  in  the  defendant's  en- 
tering agricultural  lands  occupied  by  plaintiff,  and  cutting  and 
carrying  away  a  standing  crop;  and  the  defense  was,  that  a  for- 
mer tenant  of  the  lands,  by  whom  the  crop  was  planted,  had 
sold  it  to  the  defendant,  and  given  him  a  license  to  remoTe  it. 

J.  H.  Weeks^  for  the  plaintiff  in  error. 

C.  W.  Swift  f  for  the  defendant  in  error. 

By  Court,  Jewett,  C.  J.  It  may  be  inferred  from  the  facts 
proved  that  prior  to  April  or  May,  1846,  Qridlej  was  the  owner 
of  titb  land  on  which  the  trespass  is  alleged  to  have  been  com- 
mitted by  the  defendant,  and  that  while  thus  being  the  owner, 
Brower  had  occupied  the  premises  as  his  tenant  until  some  three 
months  prior  to  May,  and  had  sowed  it  with  rye;  to  whom  the 
crop  belonged  at  the  time  Gridley  sold  and  delivered  posseesion 
of  the  premises  in  April  or  May  to  Parmelee.  It  does  not  seem, 
from  the  justice's  return,  that  Parmelee  claimed  to  have  become 
the  owner  of  the  rye  as  purchaser  of  the  land  on  which  it  was 
then  growing.  But  he,  as  well  as  Worrall,  respectively  claimed 
the  crop  as  purchasers  from  Brower.  Parmelee  showed  that 
prior  to  and  at  the  time  of  the  alleged  trespass  he  was  in  the 
actual  possession  of  the  premises,  that  the  defendant  entered 
upon  the  land,  cut  and  carried  awaj  the  lye,  of  the  value  of 
from  thirty  dollars  to  forty  dollars;  and  then  rested;  having 
clearly  shown  a  prirna/acie  right  to  recover  for  the  injury  sus- 
tained. 

The  defendant  then  attempted,  in  his  defense,  to  show  that 
he  was  the  owner  of  the  lye  by  purchase  from  Brower.  To  do 
this  he  proposed  to  give  in  evidence  the  declarations  of  Brower 
to  that  effect.  The  plaintiff  objected  to  such  evidence  as  incom- 
petent; but  the  justice  overruled  the  objection  and  admitted 
the  evidence.  The  defendant  then  proved  by  two  witnesses  that 
Brower  on  two  different  occasions  in  effect  said  that  he  had  sold 
the  lye  to  the  defendant,  and  then  rested  his  defense.  The 
plaintiff  introduced  Brower  as  a  witness,  who  testified  that  the 
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iMuigain  which  he  made  with  the  defendant  for  the  sale  of  the 
lye  was  a  conditional  one,  that  is,  he  was  to  pay  him  a  certain 
som  for  it  the  first  of  May,  which  he  failed  to  do,  and  had  not 
at  any  time  paid  him;  that  after  the  first  of  May  he  sold  the  rye 
to  the  plaintiff,  who  paid  him  for  it.  The  decision  of  the  jastice 
npon  the  objection  taken  to  the  admission  of  the  eyidence  of 
Brower's  declarations  was  clearly  erroneous.  Snch  evidence  is 
nothing  more  than  hearsay:  Paige  v.  Cagwin,  7  Hill,  861  [42 
Am.  Dec.  68];  Beach  v.  Wise,  1  Id.  612. 

Bat  it  is  insisted  in  behalf  of  the  defendant,  that  the  plaintiff 
waived  his  objection  to  such  evidence,  by  introducing  Brower 
as  a  witness  in  the  cause;  upon  the  principle  that  the  case 
shows  that  there  is  enough,  exclusive  of  the  illegai  evidence, 
to  sustain  the  judgment  of  the  justice.  There  are  many  cases 
which  hold  that  an  error  in  the  court  below,  which  on  its  face 
and  by  legal  necessity,  could  do  no  injury,  is  not  cause  for  a 
reversal  of  the  judgment.  But  where  the  error  is  in  the  admis- 
sion of  illegal  evidence  which  bears  in  the  least  degree  on 
the  question  in  issue,  it  can  not  be  disregarded:  People  v.  Wiley, 
3  Hill,  194,  214.  So  also  where  the  sole  question  on  a  bill  of 
exceptions  turned  on  the  competency  of  a  witness  produced 
to  testify,  to  a  fact  fully  proved  by  two  other  witnesses,  it  was 
held  that  the  court  could  not  reject  the  evidence  of  such  witness 
as  unnecessary,  on  the  ground  that  it  was  impossible  to  say 
that  the  jury  disregarded  it;  and  the  witness  being  adjudged 
incompetent,  the  judgment  in  the  court  below  was  reversed: 
Marquand  v.  We^,  16  Johns.  90.  And  to  the  same  effect  is  the 
case  of  Osgood  v.  The  President  and  Directors  of  The  Manhatian 
Co,,  8  Cow.  612  [15  Am.  Dec.  804].  The  judgment  of  the  su- 
preme court  should  be  afi&rmed. 

Judgment  affirmed. 

Immatebial  EtcsoBS  WBioh  could  not  have  PauxTDiGU)  the  lodng  party 
•re  no  ground  of  reversal  or  for  a  new  trial:  Ufdon  Baniy.  Lea,  41  Am.  Deo. 
275;  0*Brien  ▼.  Bound,  42  Id.  384;  McKinney  v.  Pfople,  43  Id.  66;  Peoplt  v. 
(Ml,  Id.  655;  PtopU  v.  Cwtmngham,  Id.  709;  Mcrm  v.  Cranqford,  44  Id.  349; 
Miles  v.  Stevens^  45  Id.  621;  OUpm  v.  Hotoell,  Id.  720;  Zachcary  v.  Pace,  in 
Id.  744,  and  cases  cited  in  the  notes  thereto.  Therefore  the  erroneous  admis- 
sion of  evidence,  which  was  wholly  immaterial  and  harmless,  and  which  could 
not  by  any  possibility  have  prejudiced  the  appellanb,  is  no  ground  for  a  reversal : 
H(noeU  v  Tcm  Sidtn,  6  Hun,  121;  Forretit  v.  Forreti,  3  Abb.  P^.  158;  8.  C.> 
6  Dnor,  145;  Lowery  v.  SUwasrd,  3  Bos.  516;  Peofple  v.  WaUrford  etc.  T.  Co.,- 
8  Abb.  App.  Dec  591;  S.  C,  2Eeyes,  336;  Ashley  v.  Marshall,  29  N.  Y.  503; 
Vandevoori  v.  Ckmld,  36  Id.  644;  Baird  v.  GUUU,  47  Id.  188.  Bat  unless  the 
oouit  can  dearly  see  that  no  pr^udioe  could  have  resulted,  the  error  can  not 
be  disregafded  if  presented  bv  tarooer  exoentions:  Fkmty  v.  Vetder,  1  Abb. 
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Par.  (N.  a) 868;  8.  C,  45 Bad).  888;  Weekar.  Lowerre.9Btxb.  Saii}  Bo^y 
Cohmm,  13  Id.  44;  OrookY,  Hwrper^  8  Daly,  54;  Cblor  iVm<liv  c^  ^-  ^* 
^fmm,  5  Jonas  ft  &  437;  JM^  v.  SmUh,  4  Id.  289;  8.  C,  45  How.  Plr.  451; 
McCombkY,  Spader,  1  Hun,  194;  8.  C,  SThomp.  ft  0. 092;  FdoU ▼.  Needier,  V\ 
Hun,  874;  iAuierf  t.  Siemberger^  2  Abb.  App.  Deo.  88;  8.  C,  33  How.  Pi. 
471;  1  Key«i,  271;  WiUtm  y.  WUatm,  4  Id,  423;  8.  a,  4  Abb.  App.  Deo.  Q28t 
TaifhrY.  Ohmch,B}S.  T.  460;  Baird  v.  CfiOeU,  47  Id.  188.  And  the  {msI 
that  there  ie  oompetent  evidenoe  upon  the  nine  point  upon  which  inconi- 
potent  eridenoe  wm  enooeonaly  adimitted  mekee  no  dificvenoe:  Dedherf  ▼. 
Mpen^  81  How.  Par.  375.  In  all  theae  oaaea  WarraU  y.  Parmdee  ia  dtedaa 
antboiity. 

DaOLUtATIOVa  OV  FOBMXR  OWNXR  OV  GHAnSLS  0&  RbaL  PBOFXBTr»  A]>- 

yiwmtlf.iTT  or:  8ee  Paige  t.  Oagwin^  42  Am.  Dec.  68;  HofUm  ▼.  SmUk^  U. 
628;  AlmegY.  Bngdamd,  44  Id.  491;  JRiddleY,  Dixon,  Id.  207;  WiUkmuY. 
J^y,  Id.  699;  J7oft T. IFaOer,  45  Id.  98;  Dwoy.  JeweU,  Id.  871;  HanmmY. 
JamUt  Id.  296.  The  prindpal  oaae  ia  cited  with  approval  on  thia  point  ia 
QoKdolfc  ▼.  ApfteUm,  40 K.  Y.  539,  and  Simpmm ▼•  MeKoff,  3  Hon,  322.< 


Tball  v.  Feusoh. 

(1  Nkw  ToBK  (1  OOMROOK),  88T.] 
POflAlAflKKB  18  LlABLB  TO  AN  AOTIOK  Of  TbOTK&  QT  A  StATS  OoUBr  (otfaeiV 

wise  oompetent)  for  detaining  matter  in  the  mail  nnder  hia  charge,  ad^ 
dreaaed  to  plaintiff. 
PosTKAflTXB  DOBS  NOT  AoT  JuDioiALLT  in  determining  whether  a  parcel  of 
mail  matter  ia  chargeable  with  letter  or  newspaper  postage. 

Ebbob  to  ihe  supreme  court  upon  a  judgment  affirmiiig  a 
judgment  of  the  common  pleas,  for  the  plaintiff,  in  troTer.  The 
defendant  was  postmaster  under  the  laws  of  the  United  States, 
at  Byiaeuse.  To  his  office  there  came,  in  usual  course  of  the 
mail,  a  newspaper  addressed  to  Maiy  0.  Felton,  and  bearing  on 
the  wrapper,  distinct  from  the  address,  and  forming  no  part  of 
it,  the  written  initial  ''J."  The  defendant,  claiming  to  act  under 
acts  of  congress  and  directions  from  the  postmaster-general  re- 
quiring him  to  collect  letter  postage  on  newspaper  matter  bear- 
ing any  manuscript  or  memorandum,  or  any  marks  or  signs  by 
which  information  beyond  the  mere  address  should  be  conveyed, 
refused  to  deliver  to  Miss  Felton  her  newspaper,  unless  full 
letter  postage  were  paid.  Newspaper  postage  was  offered  and 
refused.  This  action  was  then  commenced  before  a  justice  of 
the  peace.  The  justice's  judgment  was  in  favor  of  the  plaintiff, 
and  was  affirmed  by  the  common  pleas,  whose  judgment  was  in 
turn  affirmed  by  the  supreme  court:  Teall  v.  FeUon,  3  Barb.  612- 
618.  After  the  court  of  appeals  had  affirmed  the  supreme  court 
judgment,  by  the  opinion  here  given,  its  judgment  was  carried 
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hj  writ  of  error,  nndeEr  ihe  jadioiaiy  act  of  oongromi  of  Septem- 
ber 24, 1789,  seo.  26,  to  the  supxeme  oourt  of  the  United  States, 
where  it  was  affirmed:  TboU  y.  FsUon,  12  How.  284. 

Stephen  D.  i>t2Zaye,  for  the  plaintiff  in  error,  the  postmaster. 

B.  DaeiB  Noxon,  for  the  defendant  in  error. 

By  Court,  Wbiobt,  J.  The  first  point  taken  by  the  plaintiff 
in  ezTor  is,  that  if  any  action  could  be  maintained  against  him, 
the  defendant  in  error  had  not  the  choice  of  a  forom,  as  the  ja- 
risdiction  of  the  courts  of  the  United  States,  in  a  case  of  this 
character,  is  exclnsive.  If  this  proposition  be  true,  it  is  quite 
unnecessary  for  the  plaintiff  in  error  to  come  here  to  ask  us  to 
rererse  the  judgment,  for  it  is  utterly  void. 

This  is  undoubtedly  a  question  of  grave  importance;  for  if  the 
plaintiff  in  error  be  right,  the  state  courts  hare  been  wrong  ever 
since  the  adoption  of  the  constitution  of  the  United  States;  as  the 
cases  are  almost  without  number,  in  which  such  courts,  in  the 
exercise  of  their  ordinaiy,  original,  and  rightful  jurisdiction, 
have  incidentally  taken  cognizance  of  cases  arising  under  the 
constitution,  the  laws,  and  treaties  of  the  United  States:  1  Kent's 
Com.  896.  In  our  own  courts,  officers  of  the  government  of  the 
United  States  have  been  impleaded  in  actions  of  oASumpsUy  debt, 
trespass,  etc.,  in  which  the  defense  set  up  was  that  they  were 
acting  officially,  under  the  laws  of  the  Union :  Ripley  v.  Oelston, 
9  Johns.  201  [6  Am.  Dec.  271];  In  (he  MaUer  of  Stacy,  10  Id.  328; 
Eoyi  V.  OelsUm  and  Schenck,  13  Id.  141;  Wilison  v.  Mackeneiey  7 
Hill,  96;  and  in  at  least  one  case  the  supreme  court  of  this  state 
held  that  they  had  jurisdiction,  and  sustained  a  suit  on  a  bond 
for  duties  given  to  a  collector  of  the  United  States  customs: 
Dniied  States  v.  Dodge^  14  Johns.  96.  I  am  not  disposed  to 
assume  for  the  courts  of  this  state  the  exercise  of  powers,  con- 
currently or  otherwise,  clearly  taken  from  them  by  the  constitu- 
tion of  tiie  United  States;  nor  a  jurisdiction  in  all  cases  that  may 
grow  out  of,  and  be  peculiar  to  that  instrument:  but  I  think 
that  to  divest  them  of  primitive  jurisdiction,  or  pre-existing 
authority,  the  grant  of  power  to  the  federal  courts  should  be 
direct  and  exclusive,  and  the  exercise  of  it  by  the  state  courts 
expressly  prohibited.  This  was  the  construction  given  to  the 
clauses  of  the  constitution  providing  for  the  organization  of  the 
federal  judiciary,  contemporaneous  with  its  adoption,  both  by 
the  national  legislature  and  eminent  expounders  of  it:  Judioiazy 
Act  of  1789;  Federalist,  No.  82. 

The  first  section  of  the  third  article  of  the  constitution  of  the 
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United  Statee  prcmdes  for  the  organization  of  a  snpzeme  court, 
and  each  inferior  courts  as  congress  may  from  time  to  time 
ordain  and  establish.  This  provision  simply  denotes  the  organs 
of  the  national  judiciary.  Were  its  construction  extended  fur- 
ther, '*  it  would  (as  has  been  remarked  by  one  of  the  eminent 
framers  of  the  constitution)  amount  to  an  alienation  of  state 
power  by  implication:"  Federalist,  No.  82.  The  second  sec- 
tion provides  that  **  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equiiy ,  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made  under 
their  authority;  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United  States  shall  be 
a  party;  to  controversies  between  two  or  more  states,  between  a 
state  and  citizens  of  another  state,  between  citizens  of  different 
states,  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects."  This  is  a 
mere  grant  of  jurisdiction  to  the  federal  courts,  and  limits  the 
extent  of  their  powers,  but  without  words  of  exclusion,  or  any 
attempt  to  oust  the  state  courts  of  concurrent  jurisdiction,  in 
any  of  the  specified  cases  in  which  jurisdiction  existed  prior  to 
the  adoption  of  the  constitution.  The  apparent  object  was  not 
to  curtail  the  powers  of  the  state  courts,  but  to  define  the  limits 
of  those  granted  to  the  federal  judiciary. 

This  doctrine  of  exclusive  and  concurrent  jurisdiction  growing 
out  of  the  provisions  of  the  third  article  of  the  constitution  of  the 
United  States,  was  fully  examined  in  the  court  for  the  correction 
of  errors,  in  the  case  of  Delqfield  v.  State  of  Illinois,  2  Hill,  159, 
and  that  court,  with  great  unanimity,  arrive4  at  the  conclusion, 
that  the  constitution  had  not,  by  its  own  force,  divested  the 
state  courts  of  any  of  their  former  jurisdiction;  and  that  a  mere 
grant  of  jurisdiction  to  a  particular  court,  without  words  of  ex- 
clusion as  to  other  courts  previously  possessing  the  like  powers, 
will  only  have  the  effect  of  constituting  the  former  a  court  of 
concurrent  jurisdiction  with  the  latter.  See,  also.  Federalist, 
No.  82,  in  which  a  similar  doctrine  is  maintained. 

I  will  not  contend  that  congress  may  not  make  the  jurisdiction 
of  the  federal  courts  exclusive  in  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  or  in  cases  of  admiralty  and 
maritime  jurisdiction;  or  in  cases  growing  out  of,  and  pecu- 
liar to  the  federal  constitution,  and  where  the  remedy  is  exclu- 
sively given  by  an  act  of  the  national  legislature.     In  the  latter 
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eases  congreee  may  nnqnestionablj  provide  that  tihe  remedy 
q[)ecificallj  given  shall  be  pursued  and  enforced  in  the  federal 
courts  solely.  But  in  many  cases  where  the  law  of  the  union 
prescribes  the  remedy^  the  power  to  pursue  and  enforce  it  in  the* 
state  courts,  is  expressly  given  by  congress.  In  cases  where  this 
has  not  been  done,  and  there  is  no  exclusive  grant  of  jurisdiction 
to  the  federal  courts,  if  the  state  tribunals  are  so  oi^niased  as  to 
afford  redress,  it  may  be  obtained  therein.  I  think  that  it  is 
strictly  true,  that  in  all  civil  cases  where  the  common  law  affords^ 
redress,  the  party  injured  may  seek  it  in  a  state  tribunal,  pro- 
ceeding according  to  the  course  of  the  common  law,  and  having 
jurisdiction  of  the  person  of  the  defendant,  though  he  may  be  an 
officer  of  the  federal  government,  and  affect  to  act  under  a  law^ 
of  the  union.  ''The  judiciazy  power  of  every  government,'^ 
says  one  of  the  distinguished  authors  of  the  Federalist,  "  looks 
beyond  its  own  local  or  municipal  laws,  and  in  civil  cases  lays 
hold  of  all  subjects  of  litigation  between  parties  within  its  juris- 
diction, though  the  causes  of  dispute  are  relative  to  the  laws  of 
the  most  distant  part  of  the  globe.  Those  of  Japan  not  less 
than  of  New  York  may  furnish  the  objects  of  legal  discussion  to- 
our  courts:"  Federalist,  No.  82.  I  am  aware  that  there  are 
cases  of  federal  cognizance,  in  which  the  state  courts  have  not 
concurrent  jurisdiction.  A  sovereign  state  can  not  be  sued  in 
the  court  of  another  state,  neither  could  she  be  in  the  federal' 
courts,  but  by  agreeing  expressly  in  the  national  compact  to- 
submit  herself  to  their  jurisdiction.  Crimes  against  the  govern- 
ment of  the  United  States  can  not  be  punished  in  the  state^ 
courts,  for  every  criminal  prosecution  must  charge  the  offense  to- 
have  been  committed  against  the  sovereign  whose  courts  sit  in 
judgment  upon  the  offender,  and  whose  executive  may  pardon 
him:  1  Kent's  Com.  402.  Nor  will  the  courts  of  this  state 
enforce  the  penal  laws  of  the  United  States:  VnUed  States  v. 
Laihropj  17  Johns.  9;  or  of  any  other  state:  ScovilJe  v.  Canfidd^ 
14  Id.  338  [7  Am.  Dec.  467].  But  the  want  of  jurisdiction  in 
these  cases  depends  upon  principles  older  than  the  federal  con- 
stitution, and  wholly  independent  of  it. 

But  the  counsel  for  the  plaintiff  in  error  contends  that  this  is 
a  case  which  the  state  courts  did  not  hold  cognizance  of  at  the 
adoption  of  the  federal  constitution,  for  the  reason,  that  the 
post-office  department  not  only  never  in  any  manner  or  at  any 
time  pertained  to  the  state  or  colony,  but  is  entirely  the  crea- 
tion of  the  national  statute:  that  it  owes  its  existence  exclusivelv 
to  the  oonstitntion  and  national  legislature,  and  hence,  that  the 
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federal  jndiciaiy  has  exclusiye  jurisdiction  in  all  matters  grow- 
ing out  of  y  or  pertaining  to  it.  That  the  post-offioe  is  a  federal 
institution  no  one  will  deny;  but  it  is  difficult  to  perceiTC  how 
the  premises  of  the  counsel  sustain  the  conclusion  at  which  he 
arrives.  The  same  reason  would  apply  with  equal  force  in  case 
of  a  suit  being  brought  against  a  collector  of  the  customs.  The 
present  action  is  one  coeval  with  the  common  law,  to  enforce  a 
right  to  property,  alleged  to  have  been  wrongfully  converted  by 
the  defendant.  This  remedy  for  a  tortious  conversion  has 
always  been  complete  in  the  state  courts.  It  does  not  follow 
that  because  the  defendant  may  have  been  acting  under  a  law 
of  congress,  in  withholding  tiie  newspaper,  and  consequenUy 
may  defend  himself  against  the  alleged  conversion,  that  juris- 
diction of  the  subject-matter  is  exclusively  given  or  acquired  hj 
the  federal  courts  under  such  law.  The  plaintiff  is  not  seeking 
redress  under  the  post-office  laws,  or  attempting  to  enforce  a  pen- 
alty specifically  imposed  by  them  on  the  postmaster  for  a  fraudu- 
lent act  pertaining  to  his  official  duty.  She  simply  seeks  to  recover 
in  an  appropriate  common-law  tribunal,  competent  to  afford  a 
remedy,  and  in  a  form  of  action  more  ancient  than  the  federal 
constitution  or  laws,  the  value  of  her  property.  If  the  defend- 
ant can  maintain  that  by  the  post-office  laws,  or  any  constitu- 
tional act  of  the  national  legislature,  there  was  no  legal  conver- 
sion, his  defense  will  be  complete.  But  it  is  an  incorrect 
conclusion,  that  because  a  law  of  congress  prescribes  the  duties 
of  an  officer  of  the  federal  government,  and  in  a  proper  case  he 
may  thereunder  defend  his  acts,  for  such  reason  the  state  courts 
are  ousted  of  jurisdiction.  Upon  the  whole,  I  have  no  doubt 
that  the  justice  had  jurisdiction  in  the  present  case:  and  whilst 
asserting  this  jurisdiction,  I  would  not  be  understood  as  in- 
clined to  throw  the  least  obstacle  in  the  way  of  a  successful 
operation  of  the  general  government,  or  to  encourage  the  exer- 
cise of  state  power  having  that  tendency. 

The  remaining  point  of  the  plaintiff  in  error  is,  that  the  post- 
master was  required  by  law  to  judicially  determine  whether  the 
initial  on  the  wrapper  of  the  newspaper,  asked  for  or  communi- 
cated information;  and  that  being  compelled  to  act,  he  is  not 
answerable  for  a  mistake  in  law,  or  a  mere  error  of  judgment 
unaccompanied  by  fraud  or  malice.  The  principle  is  well  set- 
tled that  a  public  officer,  who  is  not  a  mere  volunteer,  but  com- 
pelled to  act  in  a  judicial  capacity,  is  not  amenable  either  civilly 
or  criminally,  for  a  mistake  in  law,  or  error  of  judgment,  when 
his  motives  are  untainted  with  fraud  or  malice:  and  if  it  be 
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true  thai  the  poetouurter  in  this  case  mm  ocmpelled  to  exercise 
bie  judgment  in  determining  the  object  or  pnrpoee  of  the  initial 
apon  the  wrapper,  the  judgment  against  him  should  be  reyersed: 
Drewe  t.  CauUon,  1  East,  668;  Seaman  t.  Patten,  3  Cai.  812; 
Jenkins  Y.  Waldron,  11  Johns.  114  [6  Am.  Dec.  869];  Weaver  t. 
Devendorf,  8  Denio,   117.    I  have  been  unable,  however,  to 
arriTC  at  the  conclusion  on  this  point,  so  confidently  pat  forth 
by  the  counsel  for  the  plaintiff  in  error.    In  the  act ''  to  reduce 
the  rates  of  postage,"  etc..  Laws  of  the  TJ.  S.  for  1846,  c. 
48,  sec.  1,  this  provision  occurs:  "  In  lieu  of  the  rates  of  post- 
age now  established  by  law  there  shall  be  charged  the  following 
rates,  viz. :  For  every  single  letter  in  manuscript,  or  paper  of 
any  kind  by  or  upon  which  information  shall  be  asked  for  or 
communicated  in  writing,  or  by  marks  and  signs,  conveyed  in 
the  mail,  for  any  distance  imder  three  hundred  miles,  five  cents; 
and  for  any  distance  over  three  hundred  miles,  ten  cents,"  etc. 
This  is  the  only  provision  touching  the  question,  and  this  it  is 
insisted  compels  the  postmaster,  in  all  cases,  in  which  a  news- 
paper shall  be  conveyed   through  the    mail,  having  writing 
thereon,  or  marks  and  signs,  to  judicially  determine  whether 
such  writing,  or  marks,  or  signs,  ask  for  or  communicate  infor- 
mation.   In  other  words,  that  it  is  submitted  to  him  as  the 
sole  judge  in  every  case  to  decide  the  question  of  fact ;  and  it 
follows  of  course  that  from  his  judgment  there  is  no  appeal. 
I  see  nothing  in  the  law  of  congress  that  submits  this  ques- 
tion exclusively  to  his  judgment;  nor  is  the  power  within 
the  general  scope  of  his  duties  as  postmaster.    I  think  that  if 
he  assumes  to  determine,  he  does  it  at  his  peril.    It  is  true  that 
he  is  bound  to  charge  the  rates  of  postage  prescribed  on  letters 
or  papers,  conveyed  by  the  mail,  of  the  description  embraced  in 
the  act  of  congress.    In  a  great  variety  of  cases  it  would  be  ob- 
vious that  the  writing,  marks,  or  signs,  were  used  to  ask  for  or 
convey  information,  and  as  a  matter  of  fact  a  jury  would  not 
hesitate  to  come  to  that  conclusion.    In  such  cases  the  post- 
master would  be  but  doing  his  duty  to  chaige  letter  postage. 
But  there  may  be  cases  where  the  intent  is  not  apparent,  or  the 
writing,  mark,  or  sign  may  be  on  the  newspaper  or  its  wrapper, 
without  a  definite  intent,  or  by  accident.    He  is  not  made  the 
exclusive  arbiter  to  decide  that  such  newspapers  should  or 
should  not  be  rated  with  letter  postage.     When  he  does  under- 
take to  decide,  it  should  be  in  a  case  in  which  the  fact,  if  dis- 
puted, could  be  satisfactorily  established.    Whether  a  news- 
paper, hgr  having  writing  or  marks  thereon,  falls  within  th« 
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deeciiptioii  authorising  it  to  be  rated  with  letter  postage,  is  a 
question  of  fact,  and  if  disputed,  must  be  determined  in  the 
same  manner  and  by  the  same  tribunals,  that  determine  other 
questions  of  fiict. 

I  confess  that  I  see  difficulty  in  many  cases  to  successfully 
cany  out  the  provisions  of  the  act  of  congress.  It  might  be 
impossible,  many  times,  for  jurors  to  satisfactorily  determine 
whether  an  initial,  or  mark,  found  on  a  newspaper  passing 
through  the  mail,  was  placed  thereon  with  a  definite  intent 
But  this  is  no  reason  for  the  postmaster  to  assume  judicial  power. 
The  national  legislature  can  alone  remedy  the  difficulty. 

In  this  case  the  juiy  have  found  that  the  initial  on  the  wrap- 
per of  the  newspaper  was  there  without  any  design  of  asking 
for  or  communicating  information;  that  it  was  a  mark  thought- 
lessly or  accidentally  made,  or  that  it  was  on  the  paper  prior  to 
its  being  used  as  a  wrapper,  and  hence  that  the  paper  did  not 
fall  within  the  description  authorizing  the  postmaster  to  demand 
letter  postage.  From  the  return  of  the  justice,  no  facts  appear 
to  indicate  an  intentional  marking,  nor  are  there  any  facts  show- 
ing the  contrary;  and  as  the  return  does  not  purport  to  give  the 
whole  evidence,  I  think  we  must  intend  that  the  defendant  failed 
to  establish  a  defense,  and  that  the  facts  proved  justified  the 
finding  of  the  jury. 

I  am  of  the  opinion  that  the  judgments  of  the  courts  below 
should  be  affirmed. 

Judgment  affirmed. 

Thb  pbivoipal  oasb  was  AmBMBD  nr  the  bupmuui  couBr  of  the  United 
States  OB  appeal,  in  12  How.  284. 

LiABnJTr  or  PosmAsmt  ob  Mail  Oontbaoxobs  iob  Loss  or  Mail.— 
>fft.il  oontiaoton  not  reeponaible  for  letter  mntaSning  money  loet  by  the  neg- 
ligence of  their  agent:  ConweU  v.  Voorheet,  47  Am.  Deo.  206,  and  see  note; 
bnt  a  poetmaeter  is  liable  for  loes  of  a  letter  containing  money  in  ease  for  want 
of  ordinary  care:  Dca^forth  v.  OrcaU^  39  Id.  224.  The  principal  case  was  cited 
in  Rayn^ord  v.  Phelps,  43  Mich.  344,  as  following  the  principle  of  BouminQ 
y.  OoodchUd,  2  W.  Bl.  006,  to  the  effect  that  a  pablic  officer  having  minis- 
terial duties  to  perform,  in  which  a  private  individoal  has  a  special  and  direct 
interest,  is  liable  to  such  individnal  for  any  injury  soitained  by  him  in  conse- 
qnenoe  of  the  failure  to  perform  such  duties. 

JuKTSDicnoN  or  State  CorBTS  ovkb  Cases  Asisnro  undbb  Fbdebak 
Laws. —It  is  well  settled  that  sections  1  and  2  of  article  3  of  the  oonstitutioii 
of  the  United  States  do  not  proprio  viffcre  give  the  federal  courts  exclusive 
jurisdiction  of  all  cases  to  which  the  judicial  forum  of  the  United  States  is 
thereby  extended:  OUbert  v.  Priest,  8  Nat  Bank.  Reg.  150;  a  C,  63  Barb. 
840.  Civil  oases  arisiDg  under  the  constitution  and  laws  of  tiie  United  States 
may  be  tried  and  determined  in  the  state  oourts,  unless  the  national  oonsti* 
tution  and  laws  have  vested  exclusive  jurisdiction  of  them  in  -the  fedeial 
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tribanala;  bat  oongreu  may  proliibit  state  coorts  from  entertainfaig  jurbdic- 
tion  in  such  cases:  Crocker  ▼.  Marine  NtUhncU  B*k,  101  Mass.  241.  The  con- 
stitution of  the  United  States  has  not  by  its  own  force  divested  the  state 
eonrts  of  any  of  their  former  jorisdiction,  and  a  mere  grant  of  jurisdiction  to  a 
particalar  court,  without  words  of  exclusion  as  to  other  courts  previously  pos- 
sessing like  powers,  will  only  have  the  effect  of  constituting  the  former  a  court 
of  conourrent  jurisdiction  with  the  latter:  People  v.  Oardiner,  6  Park.  158, 
also  citing  the  principsl  case. 

Says  Danfortii,  J.,  in  HoHruan  v.  NcU.  B*k,  69  How.  Pr.  223;  S.  C,  81  N. 
Y.  391 :  *'  We  may  construe  the  words  of  section  5198  [United  States  revised 
statutes],  which  confer  power  to  bring  suits  in  certain  specified  courts  as  per* 
missive  merely  and  not  mandatory,  and  therefore  not  limiting  the  general 
rule  which  permits  civil  cases  arising  under  the  laws  of  the  United  States  to 
be  proeecuted  and  determined  in  the  state  oourts,  unless  exclusive  jurisdio- 
tion  of  them  has  been  vested  in  the  federal  courts,  or  unless  congress  has  pro- 
hibited state  courts  from  entertaining  jurisdiction.*'  The  patent  laws  of  the 
United  States  have  been  held  to  create  exclusive  jurisdiction  upon  the  federsl 
courts  over  certain  controversies  arising  under  those  laws:  Qilhertv,  PrieMt^  8 
Kat.  Bank.  Reg.  160.  But  state  courts  have  taken  cognizance  of  actions  by  an 
assignee  in  bankruptcy  to  recover  property  disposed  of  by  the  bankrupt  in 
fraud  of  the  bankrupt  act,  and  at  different  times  the  question  whether  they 
had  jurisdiction  has  been  raised  and  their  jurisdiction  sustained:  Id.  163. 
The  fact  of  the  defendant  being  a  quasi  government  ofBcial  is  not  of  itself 
sufficient  to  deprive  a  state  court  of  jurisdiction  of  an  action  against  him, 
even  when  he  claims  to  have  acted  in  his  ofBcial  capacity  in  respect  to  the 
matter  which  is  the  subject  of  the  suit;  showing  as  a  defense  that  the  con- 
duct complained  of  was  within  the  requirement  of  a  positive  law  of  the  United 
States  would  probably  entitle  him  to  a  judgment  in  his  favor,  but  does  not 
preclude  the  local  common-law  tribunals  from  passing  upon  the  question  as  to 
whether  he  so  acted:  McBuU  v.  Murrajf,  10  Abb.  Pr.  197;  all  citing  Teail  v. 
FeUoTL  As  to  the  jurisdiction  of  state  courts  over  offenses  under  United 
States  statutes,  see  CammonweaUh  v.  FuUer,  41  Am.  Deo.  509  and  note.  As 
to  the  jnrisdiotion  of  such  courts  over  actions  against  United  States  offiosn^ 
sea  the  note  to  WiUon  v.  Maebemae,  42  Id.  68. 


GlLBEBT  V.  WdCAN. 

[1  New  Tobk  (1  Ooksxock)  ,  060.] 

Bom)  Given  to  a  Sbkrift  for  faithful  performance  of  duty  by  a  deputy, 
conditioned  "  that  the  said  sheriff  shall  not  sustain  any  damage  or  mol- 
estation whatever,  by  reason  of  any  act  done  or  any  liability  incurred 
by  and  through  said  deputy,"  mei^is  that  the  sheriff  shall  not  sustain 
any  damage,  that  is,  any  actual  damages,  through  the  deputy.  Although 
a  judgment  has  been  recovered  against  the  sheriff  for  a  default  of  the 
depnty,  yet,  so  long  as  the  sheriff  has  not  paid  it,  his  right  of  action 
against  the  sureties  is  not  complete. 

Appeal  from  a  judgment  against  sureties  in  the  bond  of  a 
deputy  sheriff.  The  condition  of  the  bond  is  given  in  the  opin- 
ion.   On  the  trial  the  sheriff  proved  that  judgments  had  been 
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reoovered  against  him  for  defaults  of  the  depniy,  bat  did  not 
proTe  that  he  had  paid  themy  and  was  allowed  to  take  yerdiel 
for  nominal  damages  only.  The  supreme  court,  being  of  opin- 
ion tbat  the  bond  was  one  of  indemnity  against  UabtlUy,  also 
against  molestation,  and  that  reooveiy  of  judgment  without  pay- 
ment was  a  breach,  granted  a  new  trial  for  the  purpose  of 
enabling  him  to  reooTer  substantial  damages,  viz.,  the  amounta 
for  which  he  was  liable  on  the  judgments.  From  this  decision 
the  sureties  appealed. 

Qwtqe  F.  Comstock,  for  the  appellants,  the  sureties. 

H,  A.  Foster,  for  the 'respondent,  the  sheriiF. 

By  Court,  OiBDisifiB,  J.  The  principal  question  in  this  case 
is,  whether  the  bond  executed  by  Luce  and  his  sureties  is  a 
mere  bond  of  indemnity,  requiring  proof  of  actual  damage,  or 
whether  it  proTides  tin  indemnity  against  the  liability  of  the 
sheriff  on  account  of  the  acts  done  or  omitted  by  his  deputy. 

The  cases  of  Bochfetler  t.  Donnelly,  8  Cow.  628,  and  Chace  y.  Bwf- 
man,  8  Wend.  452  [24  Am.  Dec.  89],  have  been  relied  upon,  partic- 
ularly the  former,  as  decisive  of  tJiis  question.  In  the  case  first 
cited,  the  action  was  upon  a  bastardy  boiid,  the  condition  of  which 
was ' '  to  save,  defend,  and  keep  harmless  the  overseers  of  the  poor, 
and  the  inhabitants  of  the  town,  from  and  against  all  charges, 
damages,  and  expenses,  taxes,  rates,  and  assessments,  for  or  by 
reason  of  the  birth,  education,  and  maintenance  of  the  child,'^ 
then  unborn.  The  two  judges  who  delivered  the  prevailing 
opinion  in  the  court  of  errors,  agree  that  in  its  legal  effect  the 
instrument  was  a  bond  of  indemnity  against  the  charge  to  be 
created  by  the  expected  birth  of  a  bastard  child:  Id.  653.  The 
chancellor  remarked,  "  the  town  was  damnified  by  the  '  charge' 
which  was  brought  upon  it  by  the  birth  of  the  bastard.  The 
law  imposes  on  the  officers  of  the  town  the  liability  and  duty  of 
providing  necessaries  for  the  infant,  and  it  was  against  this  legal 
obligation  that  the  defendants  bound  themselves  to  indemnify 
the  plaintiff."  Senator  Spencer  remarked  that ''  the  condition 
was  broken  the  moment  the  child  was  bom,  for  then  it  became 
a  charge  upon  the  town:"  Id.  The  construction  given  by  the 
learned  judges,  therefore,  to  the  bond  in  that  suit  was  that  it 
provided  for  an  indemnity  against  a  legal  liability.  The  case  of 
Chace  v.  Hinmari,  supra,  was  an  action  on  a  bond,  the  condition 
of  which  was  that  the  obligor  should  ''  save  harmless  and  in- 
demnify the  obligee  against  all  damages,  costs,  and  charges,  to 
which  be  might  in  any  way  be  subjected,  or  become  liaUe  for/' 
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etc.  No  mon^  was  paid;  and  it  was  bold  hj  the  oourt  that  hf 
the  iostniment  itself  a  distinction  was  obvionslj  taken  between 
damages  aotnally  sustained,  and  a  fixed  legal  liability  for  snoh 
damages,  and  that  the  indemnity  was  against  both. 

The  condition  of  the  bond  before  us  is  as  follows:  '*  Now, 
therefore,  if  the  said  Stephen  Luce  shall  so  demean  himself  in 
all  matters  touching  his  duty  as  such  deputy  sheriff  that  the 
%aid  sheriff  shall  not  sustain  any  damage  or  molestation  what- 
BocTer,  by  reason  of  any  act  from  this  date  done,  or  any  liability 
incurred  by  and  through  said  deputy,  then  the  obligation  to  be 
roid."  The  distinction  between  the  bond  in  question  and  those 
above  mentioned,  consists,  I  apprehend,  in  this,  that  by  the 
former  a  ''  charge  "  or  ''  fixed  legal  liability  "  is  declared  to  be 
the  injuiy  from  which  the  obligee  is  to  be  saved  harmless.  By 
the  condition  of  the  latter,  the  obligor  stipulates  that  the  sheriff 
shall  not  sustain  any  damage  or  molestation  by  reason  of  any 
liability,  etc.  By  the  former,  he  is  to  be  saved  from  the  thing 
ipecified.  By  the  latter,  from  its  consequences,  or  in  other 
nrords,  from  the  damage  or  molestation  which  may  result  from 
the  liability. 

The  distinction  is  very  important.  Itds  recognized  in  the 
oases  to  which  reference  has  been  made,  and  in  others,  and  will 
be  found  to  pervade  most  of  the  authorities  which  have  been 
rited.  It  is  the  distinction  between  an  afiirmative  covenant  for 
%  specific  thing,  and  one  of  indemnity  against  damage  by  reason 
of  the  non-performance  of  the  thing  specified.  The  object  of 
both  may  be  to  save  the  covenantee  from  damages,  but  their 
legal  consequences  to  the  parties  are  essentially  different.  Thus, 
ia  Kip  V.  Brigham,  7  Johns.  168,  the  condition  of  the  bond  was 
that  the  debtor  '*  should  remain  a  true  and  faithful  prisoner  and 
not  escape;  and  that  he  should  not  at  any  time  escape  or  go 
without  the  limits."  The  prisoner  escaped,  the  veiy  act  to  which 
the  covenant  applied,  and  it  was  held  a  breach,  and  the  liability 
of  the  sheriff  the  measure  of  damages.  The  court,  in  S.  C, 
6  Johns.  159,  say,  it  is  true  that  the  bond  was  in  effect  a  bond 
«>f  indemnity;  but  they  nowhere  intimate  that  the  rights  and 
iremedy  of  the  obligee  in  the  two  cases  were  identical.  So  in 
Wammck  v.  Bichardson,  10  Mee.  &  W.  284,  trust  moneys  were 
left  by  the  testator  in  the  hands  of  a  co-trustee  to  be  used  in 
trade.  The  latter  executed  a  bond,  the  condition  of  which  was 
to  save,  defend,  and  keep  harmless  the  obligee  from  all  suits, 
claims,  and  demands,  etc.,  prosecuted  or  made  against  him.  A 
decree  was  obtained  by  the  cestuis  que  trust  against  the  plaintiff's 
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testator  for  the  tmst  money.  The  court  aay  that  the  obligor,  in 
order  to  save  the  obligee  harmless  from  this  claim,  ought  to  have 
invested  the  trust  moneys  pursuant  to  the  will.  Not  having 
done  so,  the  proper  amount  of  damages  is  the  amount  to  which 
the  claim  subjected  the  obligee.  The  obligee  was  to  be  saved 
from  any  claim.  This  was  the  act  to  be  done.  Its  non-perform- 
ance was  the  breach,  and  the  legal  liability  of  the  obligor  the 
measure  of  damages.  The  cases  of  Th4)ma8  v.  AUen,  1  Hill 
(N.  Y.),  145,  and  ChurchiU  v.  ffuni,  8  Denio,  821,  are  to  the 
same  ^ect. 

Justice  Beardsley  states  the  obvious  truth  in  ChurchiU  v. 
Hunt,  that  upon  obligations  of  this  sort,  the  right  of  action  be- 
comes complete  on  the  defendant's  failure  to  do  the  particular 
thing  he  agreed  to  perform.  Non  damnificatua  can  not  be 
pleaded  in  such  cases,  although  it  may  be  where  the  condition  is 
to  acquit  the  plaintiff  of  any  damage  by  reason  of  the  particu- 
lar thing:  CiUler  v.  Sotdhem,  1  Saund.  116,  n. ;  Thomas  v.  AUen, 
1  Hill,  146.  It  is  believed  that  all  the  cases  referred  to  by  the 
learned  judge  of  the  supreme  court,  whose  opinion  is  before  us, 
may  be  reconciled  upon  the  principle  above  suggested.  Heje 
the  defendant  agreed  that  the  plaintiff  should  not  sustain  any 
damage,  which  means  actual  damages,  by  reason  of  any  liability 
incurred  by  the  act  of  the  depuiy.  The  case  is  therefore  within 
tho  principle  stated  in  the  note  to  Saunders.  The  word  ''  mo- 
lestation" can  not  enlarge  the  condition  beyond  what  would 
be  implied  from  the  word  ''  damage.''  The  former  occurs  fre- 
quently in  covenants  for  quiet  enjoyment,  and  against  incum- 
brances. Nothing  short  of  an  eviction,  or  in  the  case  of  the 
latter  covenant,  the  payment  of  money  on  account  of  the  incum- 
brance, will  entitle  a  party  ix>  recover,  however  much  he  may 
have  been  annoyed,  troubled,  or  molested.  Indeed,  damage 
is  much  the  most  comprehensive  word  of  the  two;  molestation, 
if  it  has  any  legal  meaning,  being  but  a  species  of  damage. 

The  plaintiff  having  failed  to  establish  a  breach  of  the  con- 
dition of  the  bond,  was  not  in  strictness  entitled  to  nominal 
damage.  But  as  the  error  can  work  no  injuiy  to  the  parties, 
a  new  trial  must  be  denied. 

New  trial  denied. 

CosTRACT  or  iNDnonrr,  Right  or  AcnoH  ok,  Aoobitbb  When:  8m 
Okaoe  V,  Hmman,  24  Am.  Dec.  39,  and  note;  King  t.  Harmon's  Hetrs,  26 
Id.  485;  Ives  ▼.  Jones,  40  Id.  421;  MieMyan  StaU  Bank  v.  Hastings,  41  Id. 
549.  The  principal  case  ia  approved  as  correctly  explaining  the  distinction 
between  an  obligation  to  do  a  particular  thins:,  or  to  pay  a  debt,  or  to  la- 
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domnify  against  a  liability,  and  a  contract  to  indemnify  against  loss  or  damage, 
the  former  being  broken  so  as  to  give  a  right  of  action  by  a  failare  to  do  the 
thing  or  pay  the  debt,  or  by  the  inonrring  of  the  liability,  while  the  latter  is 
broken  only  by  the  happening  of  the  loss  or  damage  indemnified  against,  in 
Scott  V.  Tifler,  14  Barb.  204;  Wright  ▼.  WhUmg,  40  Id.  239;  McGee  v.  Soen, 
4  Abb.  Pr.  10;  ffawkku  v.  Mother,  13  Hon,  505;  Rector  tU.  qf  Trinity  Ckuarch 
Y.  Higghu,  48  N.  Y.  536;  S.  C,  in  the  comrt  below,  4  Bobt  375;  Kohler  v. 
MaUage,  72  N.  Y.  267;  Nalitmal  Bank  </  Newbwrgh  v.  Bigler,  83  Id.  61; 
WMt  y.  French,  15  Gray,  341.  Therefore,  on  a  covenant  to  assume  and  pay 
a  mortgage  debt  for  which  the  covenantee  is  liable,  a  right  of  action  is  com- 
plete the  moment  the  mortgage  becomes  due  and  unpaid:  Hume  v.  Hen* 
dnckeon,  79  N.  Y.  127.  So 'where  a  mortgage  is  given  to  an  indorser  or 
surety  conditioned  to  indemnify  him  against  "all  liabilities"  which  he  had 
incuired  or  might  incur  as  indorser,  etc.,  or  to  pay  the  note  upon  which  he 
is  indorser  or  surety  as  well  as  to  save  him  harmless,  the  condition  is  broken 
as  soon  as  the  indorser  or  sui%ty's  liability  is  fixed  without  proof  of  payment^ 
loss,  or  damage:  National  Bonis  o/Neuburgh  v.  Bigler,  83  N.  Y.  51;  Jaiyeoek 
V.  Qrem,  8  Nat.  Bank.  Beg.  263;  Qunel  v.  Cue,  72  Ind.  34, 38.  See  also  Fame- 
worth  V.  Clarh,  44  Barb.  601,  603,  supporting  the  same  principle. 

So  whei*e  a  partner  purchasing  the  assets  of  a  firm  gives  his  copartner  a 
bond,  conditioned  to  pay  all  the  debts  and  "  save  and  keep  harmless  "  the 
obligee  from  all  said  debts,  the  condition  is  broken  by  a  failure  to  pay  without 
showinp*  actual  damnification  or  loss  to  the  obligee:  Oage  v.  Lewiti,  68  111. 
604,  618;  McOee  v.  Roen,  4  Abb.  Pr.  8,  10.  And  on  a  bond  to  a  sheriff  con- 
ditioned to  keep  him  harmless  and  indenmified  ''of,  from,  and  against  all  dam- 
ages, costs,  charges,  trouble,"  etc,  by  reason  of  a  levy  of  an  execution,  or  by 
reason  of  the  defaults  of  his  deputy,  the  condition  is  broken  as  soon  as  the 
obligee  incurs  a  legal  liability  by  reason  of  such  levy  or  default:  Bcuterqft  v. 
Whupear,  44  Barb.  209;  Weatervelt  v.  Smith,  2  Duer,  449,  462.  So  on  a  bond 
"  to  keep,  bear  harmless,  and  indemnify  "  a  sheriff  "  of  and  from  all  harm,  let> 
trouble,  damages,  costs,  suits,  actions,  judgments,  and  executions,'*  by  reason 
of  the  levy  of  a  certain  execution,  a  judgment  against  the  sheriff  for  such 
levy  is  a  breach,  and  entitles  him  to  sua  without  paying  the  judgment:  John' 
mm  V.  Gilbert,  9  Hun,  469, 470.  On  the  other  hand,  upon  a  bond  to  indemnify 
and  save  another  harmless  from  a  bond  executed  by  him  where  the  contract 
18  solely  one  of  indemnity,  there  is  no  breach  until  the  happening  of  actual 
damage  to  the  obligee  by  reason  of  such  bond:  Grippen  v.  Thompeon,  6  Barb. 
634.  On  an  injunction  bond  the  fees  of  an  attorney  employed  to  resist  the 
injunction  can  not  be  recovered  as  damages  unless  they  have  been  paid: 
WiUson  V.  MeEvoy,  25  CaL  169.  Under  an  assignment  for  the  benefit  of 
creditors  directing  the  assignees  to  pay  to  a  certain  person  "whatever  sum  he 
may  or  shall  pay  in  pursuance  of  or  in  consequence  of  **  his  guaranteeing 
certain  notes  of  tiie  assignor,  it  was  held  that,  at  law,  the  guarantor  was  not 
entitled  to  the  benefit  of  this  provision  until  he  had  paid  the  notes,  but  that 
in  equity,  upon  the  guarantcnr's  liability  becoming  fixed  by  judgment,  the 
judgment  creditor  could  insist  on  having  the  fund  applied  to  the  judgment: 
JforMii  V.  Campbell,  29  Barb.  188, 191.  In  aU  these  cases,  €filberi  v.  NIiwm 
b  citad  with  appvovaL 
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The  Pbsofle  v.  Cobsino. 

[9  NSW  TOBB  (9  OOMROOK),  9.] 

WiUT  ov  Bbboe  does  not  lie  to  rorise  a  jadgment  of  aoqnitteL 

EiBOB  to  review  a  judgment  on  a  verdict  of  not  guilty,  jn  an 
indietment.  The  only  question  discusfled  was  whether  the  writ 
would  lie*  Note,  however,  that  after  this  decision  the  l^gish^ 
tare,  hy  Laws  1882,  76,  c.  82,  allowed  the  writ  in  such  cases.    • 

Oeorge  F.  ComMock^  for  the  plaintifis  in  error. 

J.  Buffer,  for  the  defendant  in  error. 

By  Court,  Bbohsost,  J.  The  defendant  was  indicted  for 
perjuiy  in  the  court  of  general  sessions  of  the  county  of 
Onondaga;  and  on  demurrer  to  the  indictment,  judgment  was 
given  in  his  fiivor.  The  district  attorney  of  the  county  then 
brought  a  writ  of  error  in  the  supreme  court.  The  defendant 
objected  to  the  proceeding,  and  moved  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  people  could  not  bring  error  after 
judgment  for  the  defendant  in  a  criminal  case.  The  court  de- 
nied the  motion;  and  after  examining  the  case  upon  the  merits, 
affirmed  the  judgment  of  the  general  sessions.  The  district 
attorney  then  brought  the  record  into  this  court  by  writ  of  error, 
and  seeks  to  reverse  both  the  original  judgment  and  the  judg- 
ment of  affirmance.  The  defendant  has  renewed  his  objection 
before  us,  and  moved  to  dismiss  the  writ  of  error;  and  the  first 
question  to  be  considered  is,  whether  the  people  can  faring  error 
after  a  judgment  for  the  defendant  in  a  criminal  case.  We  axe 
assured  by  the  inde&tigable  counsel  for  the  defendant,  that, 
upon  the  most  diligent  search,  he  has  been  unable  to  find  a 
single  reported  case,  in  England,  where  the  king  has  brought 
error  after  a  judgment  of  acquittal:  and  Ifr.  Archbold,  in  his 
Practice  of  the  Crown  Office,  published  in  1844,  p.  201,  in 
speaking  of  the  cases  where  a  writ  of  error  will  lie,  says  judg- 
ment must  have  been  given  upon  indictment;  ''  and  it  must  be 
a  judgment  against  the  defendant;  for  there  is  no  instance  of 
error  being  brought  upon  a  judgment  for  a  defendant  after  an 
acquittal."  But  since  that  time  there  has  been  a  case,  the  regu- 
lar report  of  which  has  not  yet  reached  us,  where  a  party  charged 
with  crime  had  judgment  in  his  fiivor  on  a  special  verdict,  and 
the  crown  then  brought  error  in  the  king's  bench,  where  the 
judgment  was  affirmed.  This  was  in  November,  1847:  Begisui 
V.  ChadwicK  10  L.  B.  468  [11  Ad.  &  El.  (N.  S.)  178].  U  this  is 
in  truth  the  only  instance  in  which  such  a  writ  of  error  has  ever 
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been  brougbt  in  England,  it  is  a  remarkable  £ftot  that  nothing 
appears  to  haTe  been  eaid,  either  by  court  or  eoonsel,  touching 
the  right  of  the  crown  to  hare  the  reyiew.  When  we  get  the 
case  more  at  large,  it  may  furnish  some  explanation  on  this  point. 

According  to  the  report  in  Jones,  the  writ  of  error  in  the 
Marquis  of  Winchester's  Case,  Cro.  Car.  604;  W.  Jones,  407,  sub 
nam.  The  King  v.  Lard  8L  John,  was  brought  by  the  crown. 
But  I  think  it  evident  that  this  is  a  mistake;  and  that  the  writ 
of  error  was  brought  by  the  defendant.  He  had  not  been  ac- 
quitted; but  had  been  conyicted  on  an  indictment  for  recusancy, 
and  fined  twenty  pounds.  He  had  a  good  reason  for  wishing  to 
get  rid  of  the  judgment.  Oroke  says:  ''The  king's  attorney 
signified  his  majesty's  pleasure,  that  if  it  was  erroneous,  it  should 
be  reversed."  This  was  the  necessary  license  to  the  defendant 
to  bring  a  writ  of  error,  which,  at  that  period,  was  not  grantable 
ex  ddntojusHtuB,  but  ex  gratia  regis:  Rex  t.  WUkes,  4  Burr.  2660. 
Yiner  and  Bacon  have  both  followed  the  report  of  the  case  by 
Croke :  Vin.  Abr. ,  Error,  P. ,  pi.  10;  Bacon  Abr. ,  Error,  A.  2, 17th 
Lond.  ed. 

There  is  a  saying  of  Lord  Coke,  8  Inst.  214,  from  which  an 
inference  may  be  drawn  in  favor  of  the  right  of  the  crown  to 
bring  error  in  a  criminal  case:  and  there  are  several  passages  in 
Hale's  P.  C,  vol.  2,  pp.  247,  248,  394,  396,  affording  ground 
for  a  like  inference.  But  nothing  is  directly  affirmed  on  the 
subject  by  either  of  these  learned  commentators.  All  the  othe* 
writers  on  criminal  law  which  I  have  examined  speak  of  a  writ 
of  error  as  though  it  could  only  be  brought  by  ihe  defendant; 
though,  with  the  exception  of  Archbold,  already  cited,  they  do 
not  directly  affirm  that  doctrine.  There  was  an  intimation  of 
the  judge  in  The  People  v.  Onondaga  General  Sessions,  2  Wend. 
681,  that  the  people  might  bring  error  in  a  criminal  case;  but 
the  question  was  neither  discussed  nor  decided.  Since  that 
time,  and  within  the  last  sixteen  years,  writs  of  error  on  behalf 
of  the  people  have  been  brought  in  a  number  of  instances;  and 
in  some  of  the  cases  the  judgments  of  the  court  of  original  juris- 
diction were  reversed:  The  People  v.  Stone,  9  Id.  182;  People  v. 
Fisher,  14  Id.  9  [28  Am.  Dec.  601];  The  People  v.  Coon,  16  Id. 
277;  The  People  Y.Brown,  16  Id.  561;  The  People  Y.AdsU,  2 
Hill,  619;  The  People  v.  Cody,  6  Id.  490;  The  People  v.  Payne, 
8  Denio,  88;  The  People  v.  Taylor,  Id.  91;  S.  C,  Id.  99;  The 
People  T.Jackson,  Id.  101  [46  Am.  Dec.  449];  The  People  v. 
Adainis,  Id.  190  [46  Am.  Dec.  468].  But  in  none  of  the  cases 
was  the  question  either  made  by  counsel  or  considered  by  the 
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court,  whether  the  people  could  properly  bring  error.  Such 
precedents  are  not  of  much  im{>ortaBce. 

This  question  was  before  the  Maryland  court  of  appeals  in  The 
Stale  y.  Buchanan^  6  Har.  &  J.  817  [9  Am.  Dec.  534],  and  it  was 
held  that  the  state  might  bring  error.  Although  there  was  evi- 
dently a  great  search  for  precedents  by  Mr.  Wirt  and  the  other 
eminent  counsel  who  appeared  for  the  state,  it  was  said  on  the 
other  side  by  Mr.  Pinckney  and  his  associates  that  no  authority 
for  such  a  proceeding  had  been  or  could  be  shown;  and  with 
the  exception  of  some  cases  in  that  state,  which  seem  not  to  have 
been  reported,  the  judge  who  delivered  the  opinion  of  the  court 
found  no  authority  for  the  writ  of  error  beyond  an  inference 
from  the  dicta  of  Lord  Hale,  to  which  I  have  already  referred. 
In  Arkansas  the  prosecuting  attorney  may  take  exceptions  oa 
the  trial  and  bring  error  on  a  bill  of  exceptions:  but  this  is  by 
force  of  the  statute  law  of  that  state:  The  State  v.  Oraham,  1 
Ark.  428.  I  am  not  aware  that  such  a  proceeding  has  been 
authorized  in  any  other  state. 

In  Illinois,  where  the  matter  has  not  been  regulated  by  statute, 
the  supreme  court  dismissed  a  writ  of  error  which  had  been 
brought  by  the  state's  attorney,  on  the  ground  that  a  writ  of 
error  would  not  lie  in  behalf  of  the  people  in  a  criminal  case: 
The  People  v.  Dill,  1  Scam.  267.  In  the  CommonweaUh  v.  Har* 
rison,  2  Ya.  Cas.  202,  the  general  court  of  Virginia  decided^ 
that  a  writ  of  error  which  had  been  awarded  by  a  judge  in  vaca- 
tion, on  the  application  of  the  attorney  for  the  commonwealth, 
had  improvidently  issued,  "  because  no  writ  of  error  lies  in  a 
criminal  case  for  the  commonwealth."  In  the  State  v.  BeynoldSy 
4  Hayw.  110,  the  supreme  court  of  errors  and  appeals  of  Ten- 
nessee held,  that  a  writ  of  error,  or  appeal  in  the  nature  of 
a  writ  of  error,  would  not  lie  for  the  state  in  a  criminal 
case.  They  said,  ''  it  is  a  rule  of  the  common  law  that  no  one 
shall  be  brought  twice  into  jeopardy  for  one  and  the  same 
offense.  Were  it  not  for  this  salutaiy  rule,  one  obnoxious  to  the 
government  might  be  harassed  and  run  down  by  repeated  at- 
tempts to  carry  on  a  prosecution  against  him.  Because  of  this 
rule  it  is,  that  a  new  trial  can  not  be  granted  in  a  criminal  case, 
where  the  defendant  is  acquitted.  A  writ  of  error  will  lie  for 
the  defendant,  but  not  against  him.  This  is  a  rule  of  such  vital 
importance  to  the  security  of  the  citizen,  that  it  can  not  be 
impaired  but  by  express  words;"  and  having  come  to  the  con- 
clusion that  no  such  words  were  used  in  the  statutes  of  that  state« 
the  court  dismissed  the  appeal. 
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lu  the  Maiyland  oaae,  already  cited,  where  it  was  held  that  a 
writ  of  error  would  lie,  the  court  seem  not  to  have  been  whoUy 
withontapprehension  that  the  power  might  be  used  for  improper 
purposes.  They  said,  the  right  of  the  state  to  bring  error  should 
be  seldom  exercised,  and  never  for  the  purpose  of  oppression,  or 
without  necessity;  but  they  thought  an  abuse  of  the  right  would 
not  be  tolerated  by  public  feeling.  In  my  judgment,  "public 
feeling,^'  however  correct  it  may  be  when  the  public  is  well 
informed,  is  not  the  only  shield  which  the  citizen  ought  to  have 
against  oppression.  The  authority  which  may  be  exercised  over 
him  by  officers  of  the  government  should  be  defined  and  regulated 
by  law.  We  have  in  this  state  some  sixiy  prosecuting  officers, 
and  if  they  may  pursue  an  individual  charged  with  crime  from 
court  to  court  after  he  has  been  regularly  acquitted,  it  is  not  too 
much  to  fear,  that  in  times  of  high  excitement,  or  through  a 
defect  of  judgment  in  the  prosecuting  officer,  an  innooent  man 
may  sometimes  be  borne  down  by  the  weight  of  a  government 
prosecution.  If  the  legislature  had  supposed  that  such  a  power 
existed,  I  think  they  would  either  have  abolished  it,  or  made 
some  provision  for  restricting  and  regulating  its  exercise. 

The  weight  of  authority  seems  to  be  against  the  right  of  the 
government  to  bring  error  in  a  criminal  case.  The  absence  of 
any  precedent  for  it,  either  here  or  in  England,  until  within  a 
very  recent  period,  fully  counterbalances,  if  it  does  not  outweigh 
the  fact  that  the  right  has  lately  been  exercised  in  a  few  instances 
without  objection.  And  in  three  of  the  four  states  where  the 
question  has  been  made,  the  courts  have  decided  that  the  right 
does  not  exist. 

But  this  is  not  all.  Many  of  the  rules  and  maxims  of  our 
law  are  favorable,  instead  of  oppressive,  to  persons  charged 
with  crime.  We  hold  it  better  that  the  guilty  should  escape 
than  that  the  innocent  should  suffer.  The  accused  can  not  be 
twice  put  in  jeopardy  for  the  same  cause.  He  may  sometimes 
have  a  new  trial;  but  the  people  can  not:  The  People  v.  Com- 
ttock^  8  Wend.  549.  He  may  take  exceptions  on  the  trial,  and 
have  a  review  on  bill  of  exceptions:  2  B.  S.  736,  sec.  21;  but 
no  such  right  is  secured  to  the  people.  And  what  is  quite 
material  to  the  present  inquiry,  the  right  to  bring  a  writ  of 
error  is  given  to  the  accused,  while  it  is  evident  that  the  pro- 
vision does  not  extend  to  the  people,  or  those  who  cany  on  the 
prosecution:  Id.  737,  art.  1.  The  legislature  has  not  only 
omitted  to  confer  upon  any  public  officer  the  power  to  bring 
error  in  a  criminal  case,  but  the  omission  is  rendered  the  more 
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significant  bj  tbe  fact  that  the  attorney  general  has  been 
speciallj  authorized  to  bring  error  in  civil  eases:  Id.  692,  sec.  4. 
In  addition  to  this,  the  powers  and  duties  of  the  attorney 
general  and  district  attorneys  have  been  prescribed  by  the 
legislature:  1  Id.  179,  art.  6,  and  p.  883,  art  7;  and  had  it 
been  intended  that  they  should  bring  error  in  criminal  cases,  it 
is  but  reasonable  to  suppose  that  such  a  power  would  have  been 
included  among  those  which  have  been  conferred.  It  is  made 
the  duty  of  the  district  attorneys  to  attend  certain  courts  of 
original  jurisdiction  in  criminal  cases,  and  conduct  all  prosecu- 
tions for  crimes  and  offenses  cognizable  in  such  courts:  Id.  383, 
sec.  89;  but  they  are  not  required  to  do  anything  in  the  couria 
of  appellate  jurisdiction,  except  in  cases  where  the  defendant 
has  taken  a  bill  of  exceptions,  or  brought  a  writ  of  error:  2  Id. 
736,  sec.  27,  and  p.  741,  sec.  21.  And  finally,  district  attorneys 
in  this  state  do  not  hold  a  common-law  office;  and  they  have  no 
powers  but  such  as  can  be  found  written  in  the  statute  book. 
I  think  it  quite  dear  that  neither  they  nor  any  other  public 
officer  has  been  vested  with  authority  to  bring  a  writ  of  error  in 
a  criminal  case. 

In  speaking  of  the  danger  that  such  a  power  might  be  abused, 
it  must  not  be  understood  that  any  improper  motive  is  im- 
putable to  the  district  attorney  who  brought  this  writ  of  error. 
He  followed  recent  precedents,  and  did  it  in  a  case  where 
he  undoubtedly  thought  the  judgment  erroneous. 

If  the  supreme  court  had  reversed  the  judgment  of  the 
general  sessions,  and  error  had  then  been  brought  by  the 
defendant,  the  proper  course  for  this  court  would  have  been  to 
reverse  the  judgment  of  the  supreme  court,  on  the  ground  that 
it  had  acted  without  authority.  But  as  the  original  judgment 
was  affirmed,  and  the  defendant  does  not  complain  of  what  was 
done  in  the  supreme  court,  the  proper  course  will  be  to  grant 
his  motion,  and  dismiss  the  writ  of  error. 

Writ  of  error  dismissed.  ^ 


State  has  No  Right  or  Appial  aftxb  Vkbdiot  op  Aoqitittal:  Staie 
T.  Sohmontt  27  Am.  Dec  409,  and  note.  At  commoa  law,  a  writ  of  err^T 
does  not  lie  in  favor  of  the  people:  People  v.  Bark^  78  N.  Y.  348;  this  la  Um 
law  of  Maasachusetts  alao:  CommonweaUh  v.  Cum.mmg»,  3  Caah.  212.  In 
California,  in  People  ▼.  Webb,  38  Gal.  467,  it  waa  held  that  by  the  juat  inter- 
pretation of  that  proviaion  of  the  atatate  which  givea  to  the  people  the  right 
of  appeal  in  criminal  caaea,  it  must  be  confined  to  thoae  caaea  In  which 
errora  in  the  prooeedinga  may  occur  before  legal  jeopardy  has  attached  to  the 
aocoaed.  The  doctrine  of  the  principal  caae,  that  a  writ  of  error  in  a  crim- 
inal caae  could  not  be  brought  by  the  people,  haa  been  changed  in  New  York 
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by  atatnte:  Laws  of  1862,  p.  76,  c.  82.  That  act  provides,  that  "wrlta  of 
error  to  roTiewaoy  Judgment  rendered  in  favor  of  any  defendant  upon  any 
indiotment  for  any  eriminal  ofienae,  except  where  meh  defendant  shall  have 
been  aoqaitted  1^  a  jniy,  may  be  bronght  in  behalf  of  the  people:"  People  T. 
MerriU,  14  N.  T.  78;  People  ▼.  Tarbox,  80  How.  Pr.  320.  Bat  for  thisao^ 
the  court  of  appeals  would  not  have  Jnrisdiction  in  snch  cases:  People  v. 
Ckurhf  1  Parker,  882L  An  order  quashing  a  conviction  and  sentence  is  not  a 
Judgment  upon  an  indictment,  which  can  be  reviewed  on  a  writ  of  etror  under 
thisaot:  PeopleY.  Barry,  10  Abb.  F^.  225;  S.  a,  4PaKker,  6ea  Ths  prin 
dpal  €«w  is  citsd  in  aU  thssa 


Bbaqh  V.  Gbain. 

(S  Kbw  TOBS  (2  OOMSIOOB),  86.] 

OofiVAiiT  TO  "BiPAiB,'*  expressed  in  general  terms,  will  be  oonstmed  aa 
binding  the  covenantor  to  rebnild,  in  the  event  of  the  destmoticn  of  the 
stniotare  without  fault  of  the  covenantee. 

JUDOMKNT  lOB  DaMAGIS  TOR  BSSAOH  OF  A  OOHTmUUlO  COVBT AST  TO  Bs- 

FAIB  does  not  bar  a  subsequent  action  for  damages  sustained  1^  neglect 
to  repair  continued  after  the  period  covered  1^  the  prior  recovery.  So 
held,  where  the  pleadings  and  judgment  in  the  first  action  excluded  the 
idea  that  a  gross  sum  for  the  value  of  the  structure  and  aU  damages  sus- 
tained by  its  removal  had  been  awarded. 

Ebbob  to  the  supreme  court,  to  review  a  judgment  reTersiug 
a  judgment  for  defendants,  in  covenant.  The  plaintiff  had 
granted  a  right  of  way  across  his  land,  with  a  covenant  that  he 
should  erect  a  gate  at  the  entrance  of  the  way;  and  the  defend- 
ants had  covenanted  in  the  same  instrument  to  make  all  the  re- 
pairs necessary  to  be  made  to  the  gate.  In  course  of  time,  some 
person  unknown  took  down  and  carried  away  the  gate.  The 
plaintiff  requested  the  defendants  to  replace  it,  but  they  refused. 
He  then  brought  an  action  against  them  on  their  covenant,  and 
recovered  one  dollar  damages.  They  still  neglected  to  replace 
{he  gate,  and  he  then  brought  the  present  action.  The  defendants 
had  judgment;  which  was  reversed  by  the  supreme  court:  Grain 
V.  Beach,  2  Barb.  120;  with  which  compare  explanation  by 
Hand,  J.,  8  Id.  418,  and  the  plaintiff  now  brought  error  to  re- 
view the  reversal. 

Siram  Denio,  for  the  plaintiff  in  error,  the  covenantee. 

Dranaia  Keman,  for  the  defendants  in  error,  the  covenantors. 

By  Court,  Wbioht,  J.  This  case  involves  the  consideration 
of  two  questions,  either  of  which,  if  determined  against  the 
defendant  in  error,  would  defeat  his  recovery.  1.  Whether, 
under  their  covenant  to  make  all  necessarv  reuairs  to  the  gate, 
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the  datj  of  rebtiilding  or  replacing  it  devolved  in  law  npon  the 
Beaches.  2.  Whether  the  former  snitis  a  good  bar  to  the  pvsB- 
ent  action. 

1.  It  is  to  be  observed  that  the  Beaches  covenant  in  express 
terms  to  make  all  necessary  repairs  to  the  gate,  and  in  passing 
and  repassing  it  to  nse  common  care  in  having  it  shut  after 
them.  In  the  contemplation  of  the  parties,  the  gate  was  to  be 
erected  and  maintained  for  the  protection  of  Cndn,  whilst  the 
Beaches  enjoyed  the  right  of  way  across  his  lands.  It  is  a 
familiar  principle,  that  in  determining  the  meaning  of  a  con- 
tract, the  subject-matter,  and  the  situation  and  true  intention  of 
the  parties,  are  to  be  considered.  In  this  case.  Groin  released  to 
the  Beaches  and  one  Van  Horn,  and  to  their  heirs  and  assigns, 
a  right  of  way  or  road  forever  through  his  lands;  and  as  a  pari 
of  tiie  agreement  to  be  performed  by  him,  it  was  provided  that 
he  should  erect  a  good  and  substantial  gate  at  the  terminus  of 
such  road.  As  I  read  the  contract,  Grain  bound  himself  no 
further:  but  it  was  obviously  the  intention  of  the  parties  that 
the  gate  so  erected  should  be  maintained  and  kept  up  during 
the  enjoyment  and  use  of  the  road,  unless  Grain  should  assent  to 
its  discontinuance  or  removal.  To  effectuate  this  intention,  the 
Beaches  covenanted  that  *'  all  the  repairs  necessary  to  be  made 
to  said  gate  should  be  made  by  them,  and  that  in  passing  and  re- 
passing it  they  should  use  common  care  to  shut  it  after  them." 
They  covenanted  therefore  generally  to  repair;  and  I  think  the 
reasonable  construction  of  tiie  contract  is,  that  they  are  to  make 
not  only  ordinary  repairs,  but  all  that  are  necessary  to  mAitifatin 
and  keep  up  the  gate  fit  for  use,  and  for  the  purpose  intended, 
during  the  pleasure  of  Grain,  and  that  should  it  be  removed 
without  the  knowledge  or  agency  of  Grain,  or  destroyed  in  whole 
or  in  part  by  dilapidation  or  accident,  they  are  to  replace  or  re- 
pair it.  This  construction  seems  to  be  in  accordance  with  the 
intent  and  spirit  of  the  contract,  and  is  in  harmony  with  the 
construction  placed  upon  similar  covenants  in  numerous  ad- 
judged cases.  Indeed,  it  has  always  been  adjudged  that  upon 
a  covenant  to  repair,  the  covenantor  is  bound  to  rebuild  a  house 
accidentally  destroyed  by  fire  or  thrown  down  by  enemies  during 
his  term:  Bro.  Gov.  4;  Faradine  v.  Jane,  All.  27;  Dyer,  83  ar 
pi.  10;  Earl  of  CheOerfiM  v.  DvJce  of  BolUm,  Gom.  627;  WaUan 
V.  Waterhause,  2  Saund.  422  a,  note;  BvJlock  v.  DommiU,  6T.  B. 
660;  PhOUps  v.  Stevens,  16  Mass.  288. 

It  was  contended  on  the  argument,  however,  that  these  were 
between  landlord  and  tenant,  and  that  the  reason  alleged 
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for  die  conBtmotion  i?8S  only  applicable  to  ihat  peculiar  rela- 
tion :  bat  the  principle  was  applied  in  the  case  of  The  Brecknock 
Company  t.  Priichard^  6  T.  B.  750,  where  the  defendant  on  a 
covenant  to  keep  a  bridge  in  complete  repair  for  eeren  years, 
was  held  liable  to  rebuild,  the  bridge  having  been  washed  away 
by  an  extraordinary  and  unnsoal  flood  of  water.  The  eonnsel 
for  the  defendant,  in  that  case,  made  the  point  that  is  now  made 
here,  that  the  cases  to  sustain  the  doctrine  that  a  covenant  to 
repair  obliged  the  party  covenanting  to  rebuild,  were  between 
landlords  and  tenants,  and  that  in  the  case  of  Paradine  v.  Jane, 
it  was  mentioned  as  one  of  the  reasons  for  the  judgment  of  the 
court,  that  as  the  tenants  are  entitled  to  the  casual  profits,  they 
ought  to  be  held  liable  to  the  casual  losses.  But  the  court  took 
no  notice  of  the  distinction  attempted  to  be  drawn  by  counsel, 
and  Lord  Kenyon,  in  giving  judgment,  adopted  the  true  dis- 
tinction taken  in  the  books,  viz. :  "  When  the  law  creates  a  duly 
and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  he  has  no  remedy  over,  the  law  .will  excuse  him;  but 
when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessily,  because  he  might 
have  provided  against  it  by  his  contract."  Although  the  cove- 
nant in  the  last-mentioned  case  was  *'  to  keep  the  bridge  incom- 
plete repair  for  seven  years,"  no  one  doubted  that  it  involved 
the  rebuilding  of  it  in  the  event  of  its  destruction  during  that 
time.  The  covenant  of  the  Beaches  in  the  case  under  consider- 
ation is  substantially  to  keep  the  gate  in  repair,  whilst  it  is  the 
pleasure  of  Grain  that  it  should  remain.  Had  they  chosen  to 
narrow  the  effect  of  their  covenant,  they  might  have  done  so, 
by  excepting  from  the  operation  of  their  contract  the  identical 
duty  or  charge  they  are  now  asked  to  perform. 

It  has  been  seen  that  the  covenant  to  repair,  has  been  uni- 
formly construed  as  importing  the  duly  to  rebuild;  but  the 
counsel  for  the  plainti£B9  in  error  insists,  that  the  covenants  in 
the  cases  on  which  this  doctrine  is  founded  contained  words  of 
broader  and  more  comprehensive  signification  than  the  word 
' '  repair  "  singly  imports — ^they  were ' '  to  repair,  uphold,  support, 
maintain,  amend,  and  keep  the  demised  premises,  or  to  deliver 
them  at  the  end  of  the  term  in  the  same  state  as  when  taken,  or 
equivalent  language."  It  is  not  perceived  that  these  super- 
added words  in  the  precedents  enlarge  the  obligation  or  duty  to 
be  performed  by  the  party  covenanting,  nor  has  any  adjudged 
case  ever  maintained  that  they  do.    The  covenant  is  essentially 
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one  to  repair.  But  is  the  counsel  striotlj  aoourate  as  to  his 
facts?  I  hare  looked  at  two  of  the  cases  which  he  cites.  The 
covenant  in  the  case  of  BuUock  t.  DommiU,  6  T.  B.  660,  was  not 
"  to  uphold,  support,  maintain,  amend,  and  keep  the  demised 
premises,"  but  "  to  repair,  uphold,  support,  maintain,  amend, 
and  keep  the  premises,  in  needful  and  necessary  repair/'  So 
also,  in  WaUon  t.  Waterhowie,  2  Saund.  422  a,  the  covenant  was 
*'  to  repair,  support,  uphold,  maintain,  amend,  and  keep  the 
dwelling-house  in  good  and  sufficient  repair."  These  are  cove- 
nants to  repair,  and  nothing  more;  and  the  duly  is  not  enlarged 
by  the  additional  words.  Should  we  hold  Uiat  the  Beaches 
were  not  bound  to  rebuild  or  replace  the  gate,  we  would  neces- 
sarily overrule  a  long  line  of  adjudged  cases. 

2.  Is  the  present  action  barred  by  a  former  recovery?  The 
covenant  of  the  Beaches  is  a  continuing  covenant.  Their 
obligation  is  to  repair  the  gate  as  often  as  repairs  are  needed, 
and  they  can  not  discharge  themselves  from  the  efiTect  of  their 
contract,  nor  change  the  rights  of  the  parties,  by  a  mere  refusal 
to  perform.  In  other  words,  they  can  not  by  such  refusal  put 
at  an  end,  for  all  future  time,  the  duly  imposed  upon  them  by 
their  covenant.  Indeed,  the  counsel  for  the  plaintiff  in  error 
admits,  that  if  Crain  should  replace  the  gate,  the  covenant  of 
his  clients  may  again  become  operative;  thus,  by  his  admission, 
negativing  the  idea  that  the  refusal  to  rebuild  or  replace, 
worked,  under  the  circumstances  of  this  case,  a  total  and  final 
breach  of  the  covenant,  insomuch  that  the  measure  of  damages 
in  the  former  suit  was,  or  should  have  been,  the  cost  of  erecting 
A  new  gate,  and  such  sum  as  would  be  necessary  to  keep  it  in 
repair  during  the  period  that  Crain  should  desire  it  to  be  kept  up. 
Neglecting,  at  any  time,  to  make  necessary  repairs  to  the  gate, 
or  to  shut  it  in  passing  or  repassing,  would  have  been  a  par- 
tial breach  of  their  covenant,  and  Crain  could  have  recovered 
damages  for  any  injury  necessarily  resulting  therefrom.  So  for  a 
like  neglect,  damages  might  be  recovered,  for  injuries  accruing 
subsequently  to  the  former  action.  It  is  not  perceived,  there- 
fore, how  a  refusal  to  repair  could  change  the  obligations  or 
rights  of  the  parties,  or  introduce  a  new  and  diffiarent  rule  of 

damages. 

To  constitute  an  effectual  bar,  the  cause  of  action  in  the  former 
suit  should  be  identical  with  that  of  the  present.  It  is  the  same 
cause  of  action  when  the  same  evidence  will  support  both  the 
actions,  although  they  happen  to  be  grounded  on  diffBrent  writs: 
Bice  V.  King,  7  Johns.  20.    But  the  evidence  in  both  aotiona 
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may  be  in  pari  the  same;  jet  the  snbject-matier  eeeentially 
different,  and  in  sach  case  there  is  no  bar.  For  example,  if 
money  be  awarded  to  be  paid  at  different  times,  assumpsit  will 
lie  on  the  award  for  each  sam  as  it  becomes  due.  So,  on  an  agree- 
ment to  pay  a  sum  of  money  by  installments,  an  action  will  lie 
to  recover  each  installment  as  it  becomes  due.  In  covenant  for 
non-payment  of  rent,  or  of  an  annuity  payable  at  different  times, 
the  plidntiff  may  bring  a  new  action  toties  quoties  as  often  as  the 
respective  sums  become  due  and  payable;  yet  in  each  of  these 
examples,  the  evidence  to  support  the  different  actions  is  in  part 
the  same.  In  this  case  the  same  covenant  was  the  foundation 
of  both  actions;  the  same  evidence,  therefore,  in  part,  is  alike 
common  to  both:  but  there  is  this  difference:  in  the  former 
suit  the  breach  was  assigned,  and  the  actual  damages  laid  as 
having  accrued  prior  to  the  commencement  thereof;  in  the  pres- 
ent, damages  are  sought  to  be  recovered  for  a  breach  subsequent 
to  such  former  action.  In  the  present  action,  the  plaintiff  could 
not  have  recovered  for  damages  that  had  accrued  prior  to  the 
first  suit,  for  he  is  not  permitted  to  split  up  an  entire  demand, 
and  bring  several  suit  thereon;  but  he  may  show  a  breach  sub- 
sequent to  the  former  suit,  and  recover  the  actual  damages  aris- 
ing from  such  subsequent  breach.  On  the  last  trial,  a  breach  of 
the  covenant  to  repair  subsequently  to  the  former  action  was 
admitted,  and  for  this  Cndn  was  entitled  to  recover  nominal, 
damages,  with  such  actual  damages  as  could  be  shown  to  have- 
accrued  from  such  breach  since  the  former  recovery.  This  must 
necessarily  be  the  effect  of  a  continuing  covenant.  The  former 
recovery,  therefore,  could  be  no  bar  to  the  present  suit. 

The  plaintiffs  in  error  insist  that  Grain  did  recover,  or  legally 
should  have  recovered,  in  the  first  suit,  a  sum  sufiicient  to  enable 
him  to  replace  the  gate.  But  this  argument  supposes  that  upon 
the  Beaches'  refusing  to  repair,  there  was  a  total  breach  of  their 
covenant,  and  that  they  could  relieve  themselves  from  subse- 
quent obligation  by  the  payment  of  a  gross  sum  in  damages. 
If  this  were  so.  Grain's  recovery  should  also  have  embraced  a 
sum  sufficient  to  keep  the  gate  in  necessary  repair  whilst  it  was 
his  pleasure  that  it  should  remain :  a  sum  that  I  imagine  there 
would  be  insuperable  difficulty  to  estimate.  Whilst  the  obliga- 
tion of  the  plaintiffs  in  error  continued,  and  it  was  entirely 
practicable  for  them  to  perform,  I  do  not  well  see  how  the  value 
of  a  new  gate  could  have  legitimately  formed  a  part  of  the 
damages  to  be  recovered  under  the  pleadings  and  evidence  in 
the  first  suit.     It  is  possible,  that  if  Grain,  for  the  protection 


874  Beach  v.  CSbain.  [New  York, 

of  his  landSy  and  with  the  yiew  of  maldDg  the  defiuilt  of  the 
Beaches  the  least  ezpensiTe  to  them,  had,  prior  to  such  suit,  re- 
built or  replaced  the  gate,  he  might  haye  recovered  the  cost 
thereof  in  the  shape  of  damages.  But  it  is  enough  to  say  that 
no  such  thing  was  done;  neither  did  the  law  devolye  upon  him 
a  duty  which  the  plaintiffs  in  error  had  covenanted  to  perform, 
and  which,  in  its  performance,  was  neither  difficult  nor  imprac- 
ticable. As  a  matter  of  fact,  it  is  obvious  from  the  pleadings 
and  evidence  in  the  first  suit,  and  the  amount  of  the  judgment 
therein,  that  the  cost  of  erecting  a  new  gate  was  not  recovered; 
as  a  matter  of  law,  under  the  circumstances  of  this  case,  it 
ought  not  to  have  been. 

I  am  of  the  opinion  that  the  judgments  of  the  justice  and  com- 
mon pleas  should  be  reversed,  and  that  of  the  supreme  court 
affirmed. 

Judgment  affirmed. 


Ck>VBNANTS  TO  Rbfair.— The  prindpsl  oaae  wm  diieimed  and  approved, 
in  a  oonnderation  of  the  efibct  of  sach  a  oovenani,  in  Shaffer  v.  Lae,  8  BerK 
418;  and  was  referred  to  with  approval  in  Columbus  dt  Shelby  R.  R,  Co.  v. 
JVeUson,  26  Ind.  52.  The  obligation  to  repair  or  to  keep  in  repair  is  oonstraed 
aa  a  continuing  obligation,  becanae  from  its  yery  nature  it  is  applicable  to 
raocessive  acts  of  waste  or  dilapidation  consequent  upon  the  continued  use 
of  the  property:  Atwood  v.  NoriM,  27  Barb.  647.  Sadi  a  covenant  has  gen- 
erally been  construed  as  importing  the  duty  to  rebuild  in  case  of  total  loss  or 
destruction  of  the  property:  Blount  v.  CUy  qf  JanenUU,  31  Wis.  654.  Thus 
a  covenant  in  a  lease  "to  keep  the  building  and  fences  in  good  repair,  except 
natural  wear  and  tear,"  binds  the  covenantor  to  rebuild  in  case  of  aoddentel 
destruction  by  fire  or  otherwise:  Mcintosh  v.  Xoim,  44  Barb.  554.  And  a 
covenant  by  lessors  of  a  hotel  "to  keep  the  said  hotel  and  premises  in  good 
necessary  repair"  during  the  term,  at  h\A  own  charge  and  expense,  obliges  the 
lessors  to  make  and  maintain  the  premises  in  a  state  fitted  for  the  uses  to 
which  they  were  appropriated;  and  that  rooms  furnished  with  flues  which 
were  unfitted  to  carry  off  the  smoke  and  gas,  not  being  suitable  for  human 
€K)cupation,  were  not  in  the  condition  contemplated  and  intended  by  the  par- 
ties to  the  lease:  JtfyerB v.S«r7ts,33Id.  401;  S.  C.,35N. Y.272.  Wherealessee 
covenants  to  repair,  it  is  hii  own  fault  if  the  premises  become  untenantable; 
and  he  ii  not  exonerated  from  the  payment  of  rent,  and  ii  also  liable  for  the 
value  of  the  improvements  removed:  Lochrow  v.  HorgcM,  58  N.  Y.  636.  The 
principal  case  is  regarded  as  authority  in  all  these  cases,  and  ii  also  cited  in 
Schell  V.  Plumb,  55  Id.  598,  on  an  incidental  reference  to  the  question  of  dam- 
ages on  the  breach  of  a  covenant  to  repair. 

FOSHEK  KbCOVSBT  A8  BaB  TO   SlTBSBQDENT  AonON  ABISnTQ  FBOM  SaMS 

Tbansaction. — ^The  law  will  not  permit  a  party  who  has  recovered  in  one 
action  a  portion  of  an  entire  demand,  to  make  the  residue  of  it  the  subject  of 
another  suit:  Banerq/t  v.  Wmspeavt  44  Barb.  216.  To  avoid  a  multiplicity  of 
•nits,  the  law  forbids  that  a  cause  of  action  shall  be  split  up  for  the  purpoee 
of  bringing  several  actions.  But  when  several  claims  payable  at  different 
times  arise  oat  of  the  same  contract  or  transaction,  separate  actions  can  be 
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Ivooght  as  eMh  liaUIitj  inorae;  yet  if  no  action  is  teought  until  mote  than 
one  ii  due,  all  that  are  due  most  be  indnded  in  one  action;  and  if  an  aetion 
is  brooglit  when  more  than  one  is  dne,  a  i^eoovery  in  that  salt  will  be  an 
effiBotoal  bar  to  a  seoond  action  hronght  to  recover  the  other  claims  that  were 
dae  when  the  firrt  was  brought:  Rtformed  Prol,  Dutch  Church  r.  Browut  64 
Barb.  191.  An  action  upon  a  bond  given  to  overseers  of  the  poor  to  defray 
the  expenses  of  the  support  of  a  poor  person,  and  a  recovery  therein  for  the 
expenses  of  supporting  the  person  named  to  a  certain  period,  is  no  bar  to  a 
second  action  to  recover  for  his  subsequent  support,  where  it  appears  that  in 
the  first  action  damages  for  an  entire  breach  were  not  recovered:  Tuner  v. 
Hodden,  62  Id.  482.  The  principal  case  was  cited  in  all  the  foregoing 
cases,  and  was  distinguished  in  Rea  v.  Jacob,  19  Hun,  105,  discussing  the 
effect  of  a  judgment  for  one  quarter's  rent  on  an  action  for  the  rent  of  other 
quarters.  As  to  the  effect  of  a  former  recovery  for  part  of  a  demand,  see 
Quermey  v.  Carver,  24  Am.  Dea  60;  Badger  v.  TUoomb,  26  Id.  611;  Bender- 
nagle  v.  Cock9,  32  Id.  448^  and  notes. 

MisGELLAmouB  P01NT8  ON  WHICH  PRINCIPAL  Case  18  Crnn>.-^On  the  point 
as  to  the  duty  of  a  city  to  keep  the  streets  in  repair,  in  McMahon  v.  Second 
Ave.  B.  B.  Co.,  75  N.  Y.  236;  to  the  podtion  that  it  is  a  settled  rule  of  law 
that  in  determining  the  meaning  q{  a  contract,  the  snbject-matter  and  situa- 
tion of  the  parties,  as  well  as  their  intention,  should  be  considered:  Hari  v. 
Hart,  14  How.  Vr.  425;  and  in  support  of  the  position  that  a  motion  in  the 
supreme  court  to  vacate  a  master's  or  receiver's  sale  of  real  estate,  where  the 
sale  was  regular,  is  addressed  to  the  discretion  and  favor  of  that  court,  and 
an  order  made  on  such  a  motion  Is  not,  thevelbfe,  the  subject  of  appeal  te 
this  coort:  Waieaum  v.  Price,  3  N.  Y.  834. 
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GOLLAIB  V.  MoLeOD. 

[8  lBn>SU.*«  IiAW,  231.] 

A*  CoMMoir  Law  a  Judombnt  did  not  Cabby  Intbbbt,  wfaen  an 

tioD,  or  a  adre  faeiaa  to  revive  it,  was  issued  upon  it    Bat  If  m  new 
action  were  brought  upon  the  judgment,  then  interest  was  allowed. 

BzBOUTiON  GAN  MOT  Requibb  Collbctioh  ov  Imtxbbst,  when  the  Judg- 
ment upon  which  it  is  issued  does  not  give  it;  and  the  title  of  the 
purchaser  at  a  sheriff's  sale  on  such  an  execution  is  defective. 

Pboobbb,  Wrebb  SHBBmr  n  a  Pabtt,  plaintiff  or  defendant,  should,  at  the 
common  law,  be  issued  to  the  coroner  in  all  cases;  and  if,  in  such  cases, 
it  bo  issued  to  the  sheriff,  it  will  be  set  aside  as  irregular  upon  the  apptt* 
cataom  of  the  other  party  to  the  court  whence  it  issued. 

Salb  undbb  Bzboution  bt  Shbbivv  Wb6  has  Ibtbbbst  or  Judomimt  is 
null  and  void,  and  in  such  a  case  the  assignment  of  aU  his  interest  in  the 
Judgment  by  the  sheriff  before  he  sold  the  land,  makes  no  difforenoe,  as 
he  still  continues  the  owner  of  it. 

Ejeothent  by  the  plainti£f,  holding  under  a  sale  on  execution 
and  a  sheriff's  deed.  The  judgment  and  execution  are  in  the 
sheriff's  name,  but  he  testified,  against  the  defendant's  objec- 
tion, that  it  was  originaUy,  in  equity,  the  property  of  the 
plaintiff's  lessor,  except  a  small  part,  and  that  before  the  sale 
the  plaintiff  had  purchased  of  him  (the  sheriff)  and  paid  him 
for  all  his  said  interest,  and  that  thenceforth  he  had  no  interest. 
Other  facts  and  the  objections  raised  to  the  plaintiff's  recoreij 
are  stated  in  the  opinion.  Judgment  of  nonsuit;  plftitit«tf 
appealed. 

Strange,  for  the  plaintiff. 

W.  Window  and  McRae,  wrUra. 
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By  Courty  Battub,  J.  Two  objections  were  taken  to  the  recoY- 
ery  of  the  lessor  of  the  plaintiff,  on  the  trial  of  this  case  in  the 
court  below.  The  first  was,  that  the  writ  of  execution,  under 
which  the  lot  of  land  in  question  was  sold,  did  not  correspond 
with  the  judgment,  and  could  not  therefore  be  supported  by  it. 
From  the  transcript  of  the  record,  it  appears  that  Alexander 
Johnson  recovered  a  judgment  bearing  date  the  twenty-third  day 
of  December,  1840,  against  the  defendant,  Bebecca  McLeod,  for 
the  sum  of  forty  dollars  and  twenty  cents  and  costs,  upon  which 
an  execution  issued,  which,  for  want  of  goods  and  chattels,  was 
levied  on  the  lot  of  land  now  sued  for,  and  due  return  thereof 
was  made  to  the  then  ensuing  term  of  the  county  court.  At 
that  term,  the  judgment  of  the  justice  was  ''affirmed  for  forty 
dollars  and  twenty  cents,''  and  costs,  and  an  order  was  made, 
that  a  writ  of  venditioni  easponas  should  issue  for  the  sale  of  the 
land  levied  upon.  The  writ  of  venditioni  exponas  was  issued 
accordingly,  but  in  it  the  sheriff  was  commanded  to  make  the 
amount  of  the  said  judgment  **  with  interest  from  the  twenty- 
third  day  of  December,  1840,  until  paid,"  and  costs.  It  was 
contended  that  the  execution  did  not  pursue  the  judgment,  be- 
cause it  ordered  the  collection  of  interest,  with  regard  to  which, 
the  judgment  and  justice's  execution  were  silent.  We  think 
that  the  objection  is  well  founded.  At  common  law,  a  judgment 
did  not  carry  interest,  when  an  execution,  or  a  ecire  facias  to 
revive  it,  was  issued  upon  it.  But  if  a  new  action  were  brought 
upon  the  judgment,  then  interest  was  allowed:  Anonymous,  2 
Hayw.  26;  Deloach  v.  Worke,  8  Hawks,  36.  The  act  of  1807, 1  B. 
S. ,  c.  81,  sec.  95,  was  passed  for  the  purpose  of  amending  the  law 
in  this  respect.  It  provides,  that  ''  in  all  actions  brought  to 
recover  money  due  by  contract,  except  on  penal  bonds,"  the 
jury  shall  distinguish  by  their  verdict  what  is  due  as  principal 
money  from  what  is  due  as  interest,  and  that  judgment  shall  be 
rendered  thereon  that  the  sum  due  as  principal  money,  shall 
carry  interest  until  paid.  Whether  this  applies  to  actions 
brought  by  warrant  before  a  single  justice,  where  there  is  no 
jury,  or  whether  a  fair  interpretation  of  the  ''  act  concerning  the 
power  and  jurisdiction  of  justices  of  the  peace,"  1  B.  S.,  c.  62, 
confers  a  similar  power  in  such  cases  upon  a  single  justice,  it  is 
unnecessary  for  us  to  decide.  It  is  clear  that  an  execution  can 
not  require  the  collection  of  interest,  when  the  judgment,  upon 
which  it  is  issued,  does  not  give  it.  The  writ  of  vend,  expo,  then 
in  this  case  varies  from  the  judgment  in  this  particular;  and  it 
being  incumbent  upon  a  purchaser,  claiming  under  a  sheriff's 
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sale,  to  produoe,  besides  the  sheriff's  deed,  a  jadgmeut  and  an 
execution  corresponding  therewith,  the  title  of  the  plaintiff's 
lessor  is  defective :  Den  ex  dent.  Dobaon  v.  J^rphy,  1  Dct.  ft  B.  L. 
586;  Den  ex  dem.  Ingram  v.  Kirby,  2  Id.  21;  Blanchard  t.  Blan- 
chard,  8  Ired.  105  [38  Am.  Dec.  710]. 

The  second  objection  presents  a  question  of  more  difficnlly; 
but  after  much  reflection,  and  after  consulting  all  the  authori- 
ties bearing  upon  the  subject,  to  which  we  have  been  referred 
in  the  argument,  or  which  we  could  ourselves  find,  we  have  been 
led  to  the  conclusion  that  this  is  also  fatal  to  the  title  of  the  les- 
sor of  the  plaintiff.  It  is  well  established  that  at  the  common 
law,  process  should  be  issued  to  the  coroner  in  all  cases,  where 
the  sheriff  is  a  party,  either  plaintiff  or  defendant;  and  that,  if 
in  such  cases  it  be  issued  to  the  sheriff,  it  will  be  set  aside  as 
irregular  upon  the  application  of  the  other  party  to  the  court 
from  which  it  was  issued:  1  Bl.  Com.  349;  Weston  t.  Coulson^  1 
W.  Bl.  606;  4  Inst.  271 ;  Watson  on  Sheriffs,  37.  Our  legislature 
evidently  proceeded  upon  the  supposition,  that  such  was  the  law, 
in  passing  the  acts  of  1779  and  1821, 1 B.  S.,  c.  25,  sec.  7,  and  c.  31, 
sec.  69,  which  provide  for  the  execution  of  process  in  all  cases, 
where  there  is  no  proper  officer  in  any  county,  to  whom  it  can, 
or  ought  to  be  directed:  Anonymous,  1  Hayw.  423.  But  admit- 
ting that  such  is  the  law,  and  that,  upon  the  application  of  the 
defendant  in  this  case,  the  writ  of  venditioni  exponas  would 
have  been  set  aside,  it  has  been  contended  before  us,  that  the 
sale  made  by  the  sheriff  was  valid,  and  that  the  plaintifi^s  lessor 
acquired  a  good  title  by  his  purchase.  We  think  that  upon 
principle  it  ought  not  to  be  so,  and  upon  authority  it  is  not  so. 
Self-interest  is  so  strong  a  principle  of  action,  and  its  tendency  to 
pervert  the  judgment,  and  improperly  to  control  the  conduct  of 
all  men,  is  so  direct,  so  constant,  and  oftentimes  so  overpower- 
ing, that  the  law  absolutely  and  totally  prohibits  a  party  to  a 
suit  from  being  a  judge  in  his  own  case;  and,  with  a  few  excep- 
tions, founded  upon  special  reasons,  he  is  equally  prohibited 
from  being  a  witness  for  himself.  The  danger  of  being  drawn 
aside  from  the  line  of  propriety,  where  the  execution  of  process, 
whether  mesne  or  final,  is  committed  to  a  party,  is  nearly,  if  not 
equally,  great.  The  law  then  should  equally  exclude  him  from 
acting  in  such  a  case;  and  this  can  be  most  effectually  accom- 
plished by  holding  the  process,  and  everything  done  under  it, 
null  and  void.  We  accordingly  find  that  though  there  are  some 
ancient  cases  to  the  contrary,  it  was  adjudged  in  the  37th  Eliz- 
abeth, in  Candish'a  Case,  cited  in  a  note  to  Sir  Bd^  Rowletfs 
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(7086,  Djer,  188,  pi.  8,  that  if  a  sheriff  haft  a  statate  extended, 
and  a  liberate  is  directed  to  him,  it  is  Toid.  See  also  to  the  same 
effect,  ElsUm  v.  BriU,  Moo.  547,  and  Yin.  Abr.,  tit.  Sheriff,  let- 
ter p,  see.  6. 

We  have  1>een  unable  to  find  any  case  in  the  modem  English 
reports,  bearing  directly  npon  this  question;  and  our  search 
among  the  reports  of  the  United  States,  and  of  the  seyeml 
states,  has  been  almost  equally  fruitless.  The  reason  doubtless 
is,  that  such  cases  are  of  very  rare  occurrence.  We  haye  how- 
ever found  a  case  in  the  Kentucky  reports,  where  it  was  decided 
that  a  deputy  sheriff  could  not  legally  execute  a  fieri  fadaSy 
which  issued  in  his  own  name  and  for  his  own  benefit;  and  that 
his  levy  under  it  upon  a  personal  chattel  was  void:  Chambers  v. 
Thomas,  1  Litt.  268.  The  assignment  of  all  his  interest  in  the 
judgment  by  the  sheriff,  before  he  sold  the  land  in  question, 
makes  no  d^erence.  He  still  continued  the  legal  owner  of  it; 
and  his  sale  under  the  execution  in  his  own  name  was  therefore 
null,  and  the  purchaser  acquired  no  title:  MayY.  Walters,  2  Mo- 
Ctord,  470. 

Judgment  affirmed. 

JNTBBJE8T  OM  JuDOMXNT*  Allowancb  OF:  See  SkoUer  T.  Brand,  6  Am.  Deo. 
482;  J>€  La  Vergne  v.  SherUon,  19  Id.  411 ;  the  lien  of  a  judgment  extendi 
to  the  interest  as  well  as  the  principal:  8inu  v.  Campbeli,  16  Id.  606;  bat  see 
Mower  v.  Kip,  29  Id.  748. 

iKTXBisr  or  OmoxB  as  DraQUALiiTOATioN  TO  Skbtx  Pboous:  SeeiicioiiM 
T.  WUeaue^  Bank,  10  Am.  Dec  88;  Puinaim  ▼.  Man,  20  Id.  686;  an  execution 
to  which  a  sheriff  is  a  party,  either  plaintiff  or  defendant,  directed  to  such 
sheriff  is  null  and  void,  and  the  sheriff  Ib  not  bound  to  make  any  return  thereon, 
and  consequently  can  not  be  amerced  for  neglecting  or  refusing  to  do  so:  Bawtn 
▼.  Jcniu,  13  Ired.  L.  26,  citing  and  approving  the  principal  case. 

VAiOAXOS  BKFWSEN  ExxcuTiON  Ain>  JUDGMENT,  EmcT  07:  See  Jennings 
V.  CkxrUr,  20  Am.  Deo.  636;  Orahain  v.  Prke,  13  Id.  199;  Wtmwag  v.  PoMoUng, 
S6  Id.  317;  Bybn  v.  AMy,  43  Id.  47;  Bigg  v.  Cook,  46  Id.  462.  The  prin- 
cipal case  was  cited  to  the  point  that  if  an  execution  is  irregular  and  void,  a 
purchaser  of  land  sold  under  it  acquires  no  title  by  his  purchase:  Fleming  v. 
DayUm,  8  lied.  L.  466. 
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[8  Ixbdbll'b  Law.  280.1 

WmuiEvm  Both  Pastiis  Claim  under  thb  Sams  Person,  neither  of  them 
can  deny  his  right»  and  as  between  them,  the  elder  is  the  better  title  and 
must  prevaiL 

Hoina  18  HOT  PiBBONAunr  though  Separate  and  Distinct  trom  Ground 
on  which  it  stands.    The  ownership  of  land  Lb  not  confined  to  its  surfaoe^ 
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bat  eztands  faidflfiiiitely  apfwards  and  downwards,  and  indndes  not 
only  the  ground  or  boU,  but  eTerything  which  ia  attached  to  the  earth, 
whether  by  the  oonrae  of  natore,  aa  trees  and  herbage,  or  by  the  band 
of  man,  as  houses  and  other  buildings. 

DoonuNB  OF  Ebtofpbl  Afflus  to  STBUTb  AMD  HIGHWAYS,  for  althoogb 
now  dedicated  to  the  ose  of  the  pablic,  they  may  haire  been  and  pft>bably 
were  on'M  the  subject  of  private  property;  and  a  party  is  Jnst  aa  mudh 
estopped  from  showing  that  the  title  is  oat  of  the  plaintiff's  lessor,  and 
in  the  public,  as  that  it  is  in  any  private  person. 

BsTOFFBL  OF  Gbaktob  TO  Deny  Obantee's  Titlb,  arising  from  his  deed,  ex- 
tends to  all  persons  who  claim  from  or  under  the  grantor  by  title  acquired 
subsequent  to  the  grant,  whether  by  deed  or  otherwise. 

pLAnrmF  m  Ejbotkxnt  is  Entitlbd  to  a  Vxkdiot  if  he  can  show  i^ 
wrongful  possession  by  the  defeodsat  of  any  part,  no  matter  how  small, 
of  what  he  claims  in  his  declaration. 

Ejbotmxot  for  a  house  and  lot  in  Windsor.  The  plaintiff  in* 
troduced  in  evidence  a  deed  from  David  Byan  to  himself,  dated 
February  4, 1841,  for  the  premises  in  question.  He  also  proved 
that  at  a  sale  of  Byan's  property,  one  HoUej  was  present,  and 
requested  the  sheriff  to  put  up  for  sale  Byan's  interest  in  the 
building,  or  in  it  and  the  ground  on  which  it  stood,  and  also 
the  lot  of  land;  and  the  sheriff  doing  so,  Holley  purchased  the 
property.  He  afterwards  rented  the  house  to  one  Smith,  who 
held  as  a  tenant  under  HoUej  and  the  defendant,  to  whom 
Holley  subsequently  sold  the  premises,  and  continued  in  pos- 
session  till  this  suit  was  brought.  Defendants  proved  that  the 
ground  on  which  the  building  stood,  and  the  said  lot  of  land, 
were  part  of  a  public  street  in  Windsor  as  early  as  1815;  that 
in  1832  or  1833,  the  building  was  placed  where  it  now  stands; 
that  from  1815  to  1835,  the  street  was  used  as  a  public  high- 
way, except  the  part  covered  by  the  building,  after  1832  or  1833; 
and  in  1835,  the  fence  inclosing  the  said  tract  of  land  was 
erected.  It  was  proved  that  Smith  was  in  possession  under 
Holley,  or  the  defendant,  for  three  years  next  preceding  this  ac- 
tion. The  defendants  contend :  1.  That  plaintiff  can  not  recover, 
because,  if  the  jury  believe  that  the  building  only  was  sold, 
and  not  the  ground  on  which  it  rested,  nor  the  lot,  the  building 
is  personalty,  and  the  statute  of  limitations  protects  defendants; 
2.  Because  thia  action  can  not  be  sustained  for  the  building 
without  the  ground  on  which  it  rests  or  the  lot  of  land;  3.  Be- 
cause plaintiff  had  made  out  no  titie  to  the  land  on  which  the 
house  stood,  and  the  lot  belonged  to  the  public;  4.  Because 
the  ground  on  which  the  house  rested  and  the  lot  being  part  of 
a  street,  was  not  the  subject  of  a  grant,  and  no  estoppel  could 
arise;  6.  Because  no  deed  was  shown  from  the  sheriff  to  Holley, 
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nor  from  Hollej  to  the  defendant;  6.  Beoanse  if  the  jniy  be- 
Hered  that  Hollej  only  claimed  the  building,  and  not  the 
groand  on  irhich  it  stood,  nor  the  lot,  the  defendant  ivas  not 
estopped.  Yerdiot  and  jodgment  for  plaintiff;  the  defendant 
appealed. 

iredeS,  for  the  plaintiff. 

P.  H,  WvMkm^jun.^  oonira. 

By  Court,  Battlb,  J.  Many  objections  woe  uxged  against 
the  zecoTeiy  of  the  plaintiff's  lessor  in  the  conrt  below,  and  haTS 
been  again  pressed  in  the  argument  before  us.  We  have  given 
to  them  a  due  consideration,  and  have  carefully  examined  the 
reasons  which  have  been  brought  to  their  support.  But,  after 
all,  we  are  compelled  to  say  that  they  do  not  satisfy  us  that  the 
defendant's  case  can  be  exempted  from  the  operation  of  the 
inflexible  rule,  that  whenever  both  parties  claim  under  the  same 
person,  neither  of  them  can  deny  his  right,  and  then,  as  between 
them,  the  elder  is  the  better  title  and  must  prevail:  Murphy  v. 
Bamett^  1  Car.  L.  106;  Den  ex  dent.  Ives  v.  Savoyer^  4  Dev.  k  B. 
L.  61.  The  defendant's  counsel,  acknowledging  the  force  of  this 
rule  in  all  the  cases  to  which  it  can  apply,  has  tasked  his  ingenu- 
ity to  show  that  his  case  does  not  come  within  it.  Let  us  see 
to  what  extent  he  has  succeeded.  The  first  and  second  objec- 
tions may  be  considered  together,  for  whatever  is  an  answer  to 
one  is  an  answer  to  both.  They  must  assume  that  a  house, 
separate  and  distinct  from  the  ground  on  which  it  stands,  is 
personal  property.  But  that  is  not  so.  The  ownership  of  land 
is  not  confined  to  its  surface,  but  extends  indefinitely,  down- 
wards and  upwards  (cvjus  est  solum,  qus  est  usque  ad  ooelum):  2 
BL  Com.  18.  It  includes  not  only  the  ground  or  soil,  but  every- 
thing which  is  attached  to  the  earth,  whether  by  the  course  of 
native,  as  trees  and  herbage,  or  by  the  hand  of  man,  as  houses 
and  other  buildings:  Co.  Lit.  4,  a.  A  house,  or  even  the  upper 
chamber  of  a  house,  may  be  held  separately  from  the  soil  on 
which  it  stands,  and  an  action  of  ejectment  will  lie  to  recover 
it:  8  Kent's  Com.  401,  note  e.  The  other  objections  are  urged 
more  particularly  against  the  application  to  this  case  of  the 
doctrine  of  estoppel.  It  is  said  that  the  lot,  upon  which  the 
house  in  controversy  stands,  is  a  partof  one  of  the  public  streets 
of  the  town  of  Windsor;  that  a  public  street  is  not  the  subject 
of  a  grant  by  the  state,  and  can  not  of  course  become  the  prop- 
erty of  a  private  individual,  and  that  therefore  no  estoppel  can 
arise  in  rdation  to  it.    In  support  of  this  argument  the  counsel 
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tdieB  upon  the  proposition  laid  down  bj  this  court  in  CoUins  t. 
Benhury,  8  Ired.  L.  285  [88  Am.  Dec.  722],  that  ''  it  is  Y&rj 
dear  that  a  grant  of  a  seyenJ  fisheiy  in  the  ocean  or  other  navi- 
gable irater  bj  an  individual,  who  could  not  acquire  it  from  the 
etate,  must  be  merely  void,  and  therefore  it  can  not  estop." 

The  coses  are  widely  di£ferent,  and  the  admission  of  the  one 
fumishos  no  ground  of  support  for  the  other.  A  several  fishery 
in  the  ocean  or  in  a  navigable  stream  is  not,  and  never  has  been, 
the  subject  of  private  ownership  in  this  state,  because  land  cov- 
ared  by  a  navigable  watercourse,  has  always  been  expressly 
excluded  from  entiy,  and  a  grant  of  it  by  one  individual  to  an- 
other would  therefore  exhibit  on  its  &ce  its  own  nullify.  But  a 
street  or  any  other  highway,  though  now  dedicated  to  tiie  use  of 
Qie  public,  may  have  been,  and  probably  was,  once  the  subject 
dt  private  proi>erty,  and  a  grant  of  the  soil  over  which  it  passes 
leed  not,  and  ordinarily  would  not,  expose  its  own  invalidity. 
This  being  so,  the  decisive  answer  to  the  defendant's  argument 
is,  that  he  is  just  as  much  estopped  from  showing  that  the  title 
is  out  of  the  plaintiff's  lessor,  and  in  the  public,  as  that  it  is  in 
any  private  person.  It  is  said  again,  that  the  defendant  is  not 
estopped,  because  it  does  not  appear  that  Holley,  from  whom 
he  purchased,  ever  took  a  deed  from  the  sheriff,  or  that  he  ever 
executed  one  to  him.  This  objection  is  founded  upon  a  mis- 
apprehension of  the  manner  in  which  the  estoppel  arises  in  this 
case. 

Th^  deed  from  Byan  to  the  plaintiff's  lessor  estops  Byan  from 
disputing  his  grantee's  titie,  and  the  same  estoppel  extends  to 
all  persons  who  claim  from  or  under  Byan,  whether  by  deed  or 
otherwise:  Murphy  v.  BameU,  ubi  supra.  Holley  took  posses- 
sion, by  means  of  his  tenant,  of  the  house  which  he  purchased 
at  the  sheriff's  sale  as  the  property  of  Byan.  and  until  the  con- 
trary appears,  he  must  be  presumed  to  have  entered  under  the 
titie  acquired  by  his  purchase.  He  can  not  then  dispute  the 
titie  of  Bjun,  and  that  titie  had  been  previously  conveyed  to  the 
plaintiff's  lessor. 

Another  position  is  assumed  in  the  argument  here:  that  the 
deed  from  Byan  to  the  plaintiff's  lessor  conveys  only  a  life 
estate,  and  that  Holley  purchased  only  the  reversion  in  the 
house,  that  being  all  the  interest  which  Byan  then  had  in  it,  and 
that  the  estoppel  could  not  extend  to  such  reversion.  All  this 
may  be  true,  and  yet  it  can  not  avail  the  defendant,  because  his 
vendor,  Holle}',  entered  into  possession  of  the  house  immediately 
after  his  potihaae,  and  he  must  therefore  be  taken  to  have 
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claimed  a  present,  and  not  a  xeyersionaiy  interesi.  The  last  ob- 
jection is  dearly  untenable.  In  the  aigoment  it  is  said,  that 
HoUej  purchased  and  took  possession  of  the  house  only,  and 
not  the  lot  on  which  it  stood,  and  that  consequently  he  could 
be  estopped  for  the  house  only.  But  that  is  sufficient  for  the 
lessor's  purpose.  He  is  entitled  to  a  verdict,  if  he  can  show  a 
wrongful  possession  by  the  defendant  of  any  part,  no  matter 
how  small,  of  what  he  claims  in  his  declaration:  Den  ex  dem. 
Huggins  y.  Keichum,  4  Dev.  &  B.  L.  415.  The  verdict  and  judg- 
ment in  an  action  of  ejectment,  do  not  necessarily  specify  the 
part,  for  the  trespass  upon  which  the  defendant  is  found  guilty, 
and  the  lessor  of  the  plaintiff  must,  in  such  case,  take  out  his 
writ  of  possession  at  his  own  peril. 

We  have  thus  considered  all  the  objeetions  urged  by  the  de- 
fendant against  the  recovery  of  the  plaintiff's  lessor,  and  find- 
ing them  untenable,  we  must  affirm  the  judgment. 

Judgment  affirmed. 

Estoppel  or  Psbsons  Claiming  under  a  Ck>MifON  Souboe  ov  Title.— 
1{  Estoppel  of  Persona  Claiming  by  Deed. — It  may  be  laid  down  bm  a  general 
ride,  that  where  two  parties  claim  title  under  the  same  grantor,  each  is  estopped 
to  deny  that  the  grantor  had  title  in  him,  or  had  a  right  to  convey:  Lemg 
y.  WUHnaon,  57  Ala.  259;  Ellis  v.  Jeans,  7  Cal.  409;  McClain  v.  Oregg,  2  A.  E. 
Marsh.  454;  Beefford  t.  UrquhaH,  8  La.  234;  S.  C,  28  Am.  Dec.  137;  Den  d. 
MvTphy  V.  BameU,  2  Mnrph.  251;  OUliam  ▼.  Bird,  8  Ired.  L.  280  (principal 
case);  Den  d,  Ives  v.  Sawyer,  4  Dev.  ft  B.  51;  Den  d.  Love  v.  Oaies,  4  Id. 
363;  RoysUm  v.  Wear,  3  Head,  8.  Where  such  parties  in  a  contest  for  town 
lots  both  claim  under  the  trustees,  the  defendant  is  estopped  from  setting  up 
an  outstanding  title  or  denying  the  right  of  the  trustees  to  convey:  MeClain 
▼.  Oregg,  svpra;  and  a  warranty  deed  from  a  patentee  of  the  United  States, 
dated  and  purporting  to  be  executed  long  before  the  issuing  of  the  patent, 
operates  by  way  of  estoppel  against  the  grantor  in  such  deed,  and  all  persons 
afterwards  claiming  title  through  him:  Shotusell  v.  Harrison,  22  Mich.  410. 
So,  also,  a  grantee  taking  with  notice  of  a  prior  unngistered  deed,  and  con- 
veying to  a  second  grantee,  with  notice,  Uie  latter,  as  well  as  his  grantor,  is 
precluded  from  setting  up  the  subsequent  deed  as  against  the  former:  AcUuns 
V.  Cuddy,  13  Pick.  460.  If  both  puties  derive  title  under  the  same  person, 
the  plaintiff  is  estopped  by  his  purchase  from  denying  the  title  of  their  com- 
mon grantor,  for  the  purpose  of  establishing  a  title  in  himself  by  virtue  of  a 
location  of  the  lands  under  school-land  warrants:  and  where  the  plaintiff  only 
proved  a  conveyance  from  the  common  grantor,  an  objection,  that  he  estab- 
lished no  title  in  the  grantor,  is  cured,  if  the  defendant  seto  up  in  defense  his 
own  ccmveyance  from  the  same  person,  he  being  then  estopped  from  denying 
such  title:  EUis  v.  Jeans,  supra;  and  in  ejectment  between  such  persons,  if 
the  defendant  is  thus  estopped,  the  plaintiff  is  not  rsquired  to  deraign  his 
title  any  further  tlian  to  the  common  grsntor:  RoysUm  y.  Wear,  supra;  and 
if  both  plaintiff  and  defendant  daim  under  purohases  at  sherifib'  ssles  against 
the  same  person,  the  plaintiff  is  not  bound  to  prove  the  nators  or  quality  of 
the  psnon'k  titla.    It  is  saAolflit,  if  he  can  eatebUah  that  titla  in  himMlf : 
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FoOard  ▼.  Ooebe,  19  AU.  188;  nor  are  the  pUintifit  bound  to  tFMe  back  their 
title  beyond  the  person  holdmg  the  oommon  right  under  which  both  claim; 
and  if  there  be  an  adverw  right,  it  lies  on  the  defendant  to  show  it:  Riddk 
V.  Murphif,  7  Serg.  ft  B.  230.  In  Den  d.  Love  ▼.  OaUa,  4  Dot.  ft  B.  L.  d83» 
where  both  parties  daimed  under  sherifis'  deeds  given  on  exeoation  sales 
against  the  debtor,  it  was  held,  that  it  was  not  competent  to  either,  as  saeh 
claimant,  to  deny  that  sach  person  had  title,  and  altiiongh  the  defendant  in 
such  a  case  may  still  show  that  he  had  in  himself  a  better  title  than  that  oi 
the  plaintiff's  lessor,  yet  he  can  not  set  np  title  in  a  thud  person:  Dend.  Lorn 
T.  QaU»^  4  Dev.  ft  Bw  L.  863. 

Bigelow,  on  the  point  as  to  the  estoppel  of  persons  claiming  under  a  common 
source  of  title,  says:  "It  is  not  broadly  true  to  say,  as  is  sometimes  said, 
that  when  two  persons  trace  title  to  the  same  grantor,  each  ii  estopped 
against  the  other.  But  if  the  grantee  assert  no  other  title  than  that  from 
the  common  grantor,  he  wiU  be  precluded  from  denying  that  his  grantor  had 
title  when  he  conveyed:*'  Bigelow  on  Estoppel,  3d  ed.,  283.  There  are 
many  cases  in  which  it  has  been  held  that  a  grantee  is  not  estopped  to  deny 
his  grantor's  title  or  right  to  convey.  In  Den  d,  MiUy  Johnaon  v.  WoUtSf  I 
Jones'  L.  228,  it  was  held  that  neither  party  was  at  liberty  to  show  that  such 
title  was  not  still  a  good  and  subsuBting  one,  unless  a  party  can  show  that  he 
has  acquired  another  and  a  better  title  from  some  other  person;  but  inJoeebd 
V.  Ecuton,  11  Mo.  118;  S.  C,  47  Am.  Dec  142,  it  was  held  that  one  of  two 
grantees  claiming  under  the  same  grantor  is  not  estopped  from  showing  in  an 
action  of  ejectment  between  them  an  outstanding  title  adverse  to  that  of  the 
grantor.  And  where  it  is  established  that  the  deed  offered  by  one  of  the 
parties  in  ejectment  claiming  under  the  same  grantor  with  the  other  party  is 
void,  he  is  not  estopped  from  denying  the  title  of  the  other  party:  Doe  d. 
McDwiffold  V.  McLean^  1  Wins.  L.  120;  so  also  if  the  grantor  holds  under 
an  invalid  title,  and  one  of  the  grantees  afterwards  acquires  the  true  title  to 
the  whole,  he  does  not  hold  the  true  title  as  trustee  for  the  other,  nor  is  he 
estopped  from  denying  that  the  purchase  from  the  holder  of  the  invalid  title 
was  void:  CcXUne  v.  Beurtiett,  44  GaL  371.  Where  one  B.  makes  a  deed  for  a  piece 
of  land  to  C,  and  afterwards  makes  another  deed  for  the  same  piece  to  T., 
and  the  younger  deed  is  duly  recorded  and  the  older  not,  the  donee  in  the 
younger  deed  is  not  estopped  from  the  right  to  Ray  that  H.  had  not  conveyed 
the  limd  to  C,  the  donee  in  the  older  deed:  Faircloth  v.  Jordan^  18  Ga.  350; 
and  where  one,  while  an  infant,  delivers  a  deed  to  B.,  and  after  attaining  his 
full  age  makes  a  deed  for  the  same  land  to  C,  the  latter  may  avoid  the  deed 
from  A.  to  B.:  Breehenridqe  v.  Orfnaby,  1  J.  J.  Marsh.  236;  and  a  vendee, 
where  the  land  is  claimed  by  a  purchaser  at  execution  sale,  against  the 
vendor,  is  not  estopped  from  showing  that  the  title  of  his  vendor  was  merely 
equitable  and  not  subject  to  sale  on  execution:  MUUon  v.  SUey,  25  Am.  Dee. 
149;  and  where  an  heir  before  his  ancestor's  death  conveys  his  interest  in  his 
ancestor's  estate  by  deed,  and  there  is  a  jadgment  against  the  heir  previous 
to  the  conveyance  on  which,  after  the  descent  of  the  property,  a  sale  is  had, 
the  purcbaser  at  such  sale  and  not  the  grantee  under  the  conveyance  takes 
the  land,  and  a  covenant  of  warranty  in  the  conveyance  does  not  affect  a  par- 
chaser  under  a  judgment  entered  previous  to  it :  Thurman  v.  Breuffordf  4  Wend. 
619.  In  Lyman  v.  Humphrey,  28  Conn.  322,  a  tract  of  land  which  was  a  part 
of  the  ancient  undivided  lands  belonging  to  the  original  proprietors  of  a  town 
and  to  those  deriving  title  from  them  was  regularly  surveyed  and  set  out  by 
the  proprietor's  committee  to  H.,  on  the  right  of  a  certain  ancient  proprietor 
whieh  H.  claimed  to  have  inherited.    The  same  tract  was  afterwards  regu* 
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larly  surreyed  and  set  out  by  the  committee  to  L.,  who  held  the  ri^^ts  of  a 
certain  other  andent  proprietor.  In  ejectment  by  L.  agahirt  the  gnatee  of  H. , 
in  which  the  defendant  set  up  hia  prior  title  nnder  the  nunrey  of  the  oom- 
mittee,  it  was  held  that  the  plaintiff  might  go  behind  the  survey  to  H.  and 
show  that  the  ancient  proprietor,  nnder  whom  he  claimed,  had  previously 
conveyed  all  his  interest  to  other  parties,  and  that  H.,  at  the  time  of  the  sur- 
vey, had  no  interest  whatever  in  the  land. 

A  prior  grantee  may  be  estopped  by  acts  in  pais  from  asserting  his  title  as 
against  a  subseqaent  grantee.  Thus  a  prior  purchaser  is  estopped  from  as* 
serting  his  title  where,  to  the  inquiry  of  a  subsequent  purchaser  whom  he 
knew  to  be  bargaining  with  the  original  owner  for  its  purchase,  he  denied  all 
interest  in  the  property:  McBcttte  v.  Wilson,  24  Alb.  L.  J.  415;  S.  C,  12  Rep. 
(N.  S.)  325;  8.  C,  8  Fed.  Rep.  734.  But  the  fact  alone  that  one,  as  an  at- 
torney in  fact  for  another,  executes  to  a  third  person  a  deed  of  land,  does  not 
constitute  an  equitable  estoppel  so  as  to  prevent  the  person  who  thus  acted 
from  afterwards  setting  up  a  title  to  the  property  acquired  by  him  from  the 
person  for  whom  he  acted  as  attorney  in  fact,  before  he  executed  the  deed: 
Smith  v.  Penny,  44  Gal.  161.  A  child,  however,  to  whom  a  father  has  con- 
veyed part  of  his  land,  subsequently  present  and  assenting  to  a  deed  of  set- 
tlement by  his  father  on  all  his  children  of  all  his  estate  (including  the  part 
given  this  child,  the  other  children  not  knowing  of  this  deed),  and  assenting 
as  well  to  the  actual  division  subsequently  made  by  trustees  appointed  by  the 
deed  of  settlement,  for  that  purpose,  can  not  set  up  his  prior  deed  in  oppo- 
sition to  the  settlement  made  with  his  assent,  especially  when,  at  the  settle- 
ment»  he  purposely  concealed  the  prior  deed  to  himself:  Scuser  v.  Jones,  3 
Ired.  Eq.  19.  In  Spencer  v.  Cwrr,  45  N.  Y.  406;  S.  C,  6  Am.  Rep.  112, 
parents  executed  and  delivered  a  deed  of  premises  to  their  child,  then  aged 
six  years.  When  the  child  became  sixteen,  the  parents  executed  a  convey- 
ance of  the  same  premises,  with  other  real  estate,  to  S.,  in  trust,  upon  which 
he  made  large  advances  in  money.  To  this  conveyance  the  mother's  name 
was  signed  by  the  child  at  her  request,  but  it  was  held  that  the  child  was 
not  thereby  stopped  from  claiming  title  to  the  premises  under  the  previous 
deed,  as  her  innocence  and  freedom  from  fraud  were  found  by  the  trial  jus- 
tice, and  the  facts  of  the  case  made  it  clear  that  she  then  had  no  recollection 
or  even  knowledge  of  this  deed.  A  bona  Jide  purchaser  from  one  who  has 
made  a  previous  conveyance  of  the  property  by  a  deed  fraudulent  and  void 
as  to  creditors  or  subsequent  purchasers,  is  not  estopped  by  the  prior  deed, 
though  it  may  contain  full  covenants  of  warranty:  Stokes  v.  Jones,  18  Ala. 
734.  And  a  purchaser  from  a  person  who  had  previously  conveyed  the  estate 
to  a  trustee  by  deed  duly  recorded  is  estopped  at  law,  though  not  in  equity, 
from  impugning,  on  the  ground  of  fraud,  a  deed  regularly  executed  by  the 
trustee  to  a  purchaser  from  him:  Taylor  v.  King,  6  Munf.  .358. 

It  has  sometimes  happened  that  land  is  conveyed  as  bounded  on  a  way. 
This  is  not  merely  a  description  but  an  implied  covenant,  and  the  grantor 
and  those  claiming  under  him  are  estopped  from  denying  it:  Parker  v.  SmUh, 
17  Mass.  413.  And  the  grantees  of  several  lots  which  originally  constituted 
an  entire  block,  deriving  title  from  the  same  source  by  deeds  from  the 
original  proprietors,  which  conveyed  their  respective  lota  with  reference  to  an 
alley- way  laid  through  the  center  of  the  block,  are  estopped  from  denying 
the  existence  of  such  alley- way  as  a  private  or  public  way:  (7arjjn  v.  Paiul,  11 
Mo.  32;  S.  C,  47  Am.  Dec.  139.  Or,  if  the  grantees  should  recognize  a 
boundary  between  them,  and  one  of  them  afterwards  conveyed  with  reference 
to  that  boundary  and  without  encroachino:  upon  any  righta  existing  in  third 
Am.  Dao.  Toil.  XLIZ— 3S 
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partiefl,  he  and  thooe  daimiDg  mider  him  are  bound  by  the  description  m 
against  hiB  grantee,  and  a  change  of  the  rec<^ised  boundary  by  a  i-eeiurvey 
will  not  affect  the  i^rantee's  rights:  Fahet/  v.  Marshy  40  Mich.  236. 

2.  Ettoppel  againai  or  in  Faoor  qf  the  Ilein  qf  a  Orantor, — Qenerally, 
whenever  by  hia  conveyance  a  grantor  would  be  estopped,  the  estoppel 
becomes  binding  upon  his  heir:  V pshaw  v.  McBride,  10  B.  Mon.  202; 
FoUrbanJs8  v.  WUUcmMm,  7  Qreenl.  96;  Tobejf  v.  City  of  Taunton,  119  Mass. 
404;  BeU  T.  Adams,  81  N.  C.  118;  White  v.  Broeavf,  14  Ohio  St  339;  Simr 
nums  v.  Logan,  1  Harr.  (DeL)  110.  Thus  an  heir  is  estopped  to  deny  that 
the  ancestor  had  title:  Upshaw  v.  MeBnde;  and  is  bound  by  a  covenant  that 
neither  the  grantor  nor  his  heirs  shall  make  any  claim  to  the  land  conveyed: 
FcurbanJ:s  ▼.  Williamson;  and  is  estopped  by  the  ancestor's  deed  conveying 
land  as  bounded  upon  a  certain  way  from  denying  the  existence  of  the  way 
as  then  actually  laid  out  or  clearly  indicated:  Tobey  v.  City  qf  ToMnton; 
Stetwti  V.  Dow,  16  Gray,  372.  A  warranty  by  the  ancestor  also  bars  the 
heir  to  the  extent  of  assets  received  from  the  warrantor:  NunnaUy  v. 
While,  3  Meto.  (Ky.)  584;  and  also  the  husband  of  one  who  marries  the  heir 
of  such  an  ancestor:  Boies  v.  Norcross,  17  Pick.  14;  S.  C,  28  Am.  Deo.  271. 
And  the  lineal  warranty  of  a  tenant  in  tail  descending  with  assets  of  equal 
value  to  the  heir  in  tail  bars  and  estops  such  heir  from  claiming  the  lands  so 
warranted  by  his  ancestor:  Ford  v.  Ilaiys,  23  Am.  Dec.  369.  A  conveyance 
made  to  defraud  creditors  is  also  binding  on  the  heirs.  They  oan  not  avoid 
it:  White  V.  Brocaw,  14  Ohio  St.  339.  If  there  is  an  absence  of  proof  of 
creditors,  the  administrator  may  offer  proof  that  the  intestate  was  induced  to 
convey  by  exciting  his  feara  of  future  embarrassments,  and  was  thus  made 
the  victim  of  a  fraudulent  contrivance  of  the  person  to  whom  the  conveyance 
was  made,  and  then  the  conveyance  would  not  create  an  estoppel:  BeaU  v. 
Hall,  22  Ga.  431.  And  if  the  executors,  under  a  power,  convey  the  real 
estate  with  warranty,  such  oovenant  of  warranty  estops  the  person  claiming 
as  devisee  of  the  testator  from  setting  up  an  outstanding  title  against  the 
vendee  of  the  executors:  Boberttfon  v.  OcUnes,  2  Humph.  367. 

An  estoppel  in  pais,  binding  a  husband,  binds  his  widow  also  with  respect 
to  land  of  which  she  succeeds  to  his  possession:  Bvifferlow  v.  Newsom,  17  Am. 
Dec.  665.  So,  a  widow  in  possession  is  estopped  to  deny  the  title  derived 
under  her  husband's  deed;  and  she  can  not  remove  the  estoppel  and  defeat 
the  bargainee  by  giving  up  her  possession  to  one  claiming  under  a  Ji.  fa, 
prior  to  the  deed,  and  then  immediately  resuming  the  possession  under  him: 
Den  d.  Orandy  v.  Bailey,  13  Ired.  L.  221.  An  heir  may  be  estopped  by  acti 
in  pais  from  asserting  any  title  as  against  the  grantee  of  a  co-heir:  Dickerson 
V.  Colgrove,  100  U.  S.  578.  And  a  widow  present  and  assenting  to  a  sale,  in 
the  husband's  life,  by  a  grantee  of  both  the  husband  and  wife,  and  accepting 
part  of  the  proceeds,  is  estopped  to  deny  the  validity  of  the  sale  and  deed, 
there  being  no  evidence  of  fraud  on  the  part  of  the  defendants:  WamsUy  v. 
Crook,  3  Neb.  344.  But  a  void  deed  works  no  estoppel;  and  a  warranty  con- 
tained in  such  a  deed  is  no  estoppel  to  the  heirs  of  the  grantor:  KerchxvaX  v. 
Tripletl,  1  A.  K.  Marsh.  493.  Where  a  defendant  has  title  to  the  land  from 
another  source,  and  on  receiving  the  deed  with  covenants  of  general  war- 
ranty from  the  plaintiff*s  ancestor,  goes  into  possession,  he  is  not  estopped  to 
set  up  the  paramount  title  against  the  plaintiff:  Den  d,  Gardner  v.  Sharp,  4 
Wash.  G.  C.  609.  See,  further,  Dempsey  v.  Tylet,  3  Duer,  73.  Estoppels 
occasionally  operate  in  favor  of  an  heir,  and  against  the  ancestor's  grantee. 
Thus  a  grantee  in  a  conveyance  voidable  on  the  ground  of  the  grantor's  in- 
sanity, is  estopped  in  an  action  of  ejectment  brought  by  the  grantor's  heiri 
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to  deny  tbe  gnmtor'B  title:  Wall  v.  HiU^  1  B.  Mod.  290;  S.  C,  36  Am.  Dec. 
578  (for  a  diBcnssion  of  the  subject  of  the  right  of  a  grantor,  or  hia  heire  or 
representatives,  to  avoid  a  deed  on  the  gronnd  of  insanity,  see  the  note  to 
Jackson  v.  King^  15  Am.  Dec  364);  and  one  entering  under  a  oonveyance  by 
husband  and  wile  of  land  belonging  to  the  wife,  but  which  was  ineffectual  te 
pass  her  title,  can  not,  after  the  wife's  death,  deny  the  title  of  her  heir  in 
a  suit  brought  by  him  to  recover  possession:  Drtme  v.  Oreffory's  ffeirSf  3  6. 
Hon.  619;  OiU  v.  FauiUlerojf,  8  Id.  177. 

3.  £!«toppel  qf  OraaUee  to  Deny  Rights  qf  Prior  Mortgagee;  Estoppel  be- 
tuDten  Mortgagees, — One  who  purchases  land  subject  to  a  mortgage  is  generally 
estopped  to  deny  the  execution  and  validity  of  the  mortgage:  Rigg  v.  Cooh, 
4  Gilm.  336;  S.  C,  46  Am.  Dec.  462;  Johnson  v.  Thtmpson,  129  Mass.  398; 
Warner  v.  Bkmehard,  3  Mich.  1 1 ;  Cooper  v.  Bigly,  13  Id.  463;  MUler  v.  Thomp- 
son, 34  Id.  10;  Root  v.  Wright,  21  Hun,  344;  Freeman  v.  Avid,  44  N.  Y.  50; 
Brinsmade  v.  Hurst,  3  Dner,  206;  Hohnes  v.  Ferguson,  1  Ore.  220.  And  a 
grantee  of  a  purchaser  at  sheriff's  sale  of  property  subject  to  a  mortgage  is 
estopi^ed  todeny  that  he  bought  subject  to  themortgage,  when  he  had  noticeand 
retained  enough  of  the  purchase-money  to  pay  the  mortgage:  Crooks  v.  Doug- 
lass, 56  Pa.  St.  51 ;  also,  the  purchaser  of  an  equity  of  redemption  of  mortgaged 
premises  having  gone  into  possession  under  such  purchase,  is  estopped  upon 
the  foreclosure  of  the  mortgage  from  claiming  adverse  title  in  himself;  a/or- 
tiori  from  setting  up  adverse  title  in  another:  Warner  v.  Blanehard;  a  mort- 
gage with  covenantsof  warranty  carries  theafter-aoquired  title  of  the  mortgagor^ 
and  he  and  all  claiming  under  him  are  estopped  from  asserting  any  title 
against  the  mortgagee:  Rigg  v.  Cook;  and  a  purchaser  of  land  subject  to 
a  mortgage,  under  an  agreement  that  he  should  pay  the  mortgage,  is  estopped 
from  showing  that  the  mortgagor  had  paid  the  mortgagee  a  usurious  bonus  to 
induce  him  to  agree  to  an  indefinite  extension  of  the  mortgage:  Root  v.  Wright; 
nor  can  usury  be  set  up  as  a  defense  by  one  who  has  purchased  land  subject 
to  a  mortgage,  the  amount  of  which  is  made  part  of  the  consideration  of  the 
purchase,  whether  he  has  assumed  the  payment  of  it  or  not:  2  Jones  on  Mort., 
2d  ed.,  sec  1494,  and  cases  cited;  and  where  a  subsequent  mortgagee  was 
made  in  express  terms  subject  to  bonds  secured  by  a  prior  mortgage,  the  sub- 
sequent mortgagee  is  estopped  to  deny  the  amount  or  validity  of  such  bondst 
Bronson  v.  La  Crosse  A  M,  R.  R,  Co.,  2  Wall.  283.  Although  the  purchaser 
of  land  subject  to  a  mortgage  is  estopped  to  deny  the  validity  and  execution  of 
the  mortgage  and  the  title  of  the  mortgagor,  still  he  is  not  always  bound  by  the 
amount  stated  in  the  mortgage  deed.  On  the  contrary,  it  has  been  expressly 
decided  that  in  such  a  case  the  grantee  may  show  that  the  mortgage  has  been 
partially  discharged:  Briggs  v.  Seymour,  17  Wis.  255;  Hartley  v.  Talham,  % 
Abb.  App.  Dec.  333;  S.  C,  24  How.  Pr.  505.  Although  in  MiUer  v.  Thomp- 
son, 34  Mich.  10,  it  was  held  that  one  who  in  the  purchase  of  land  has  de- 
ducted from  the  purchase  price  the  amount  of  certain  mortgages,  and  has 
taken  a  deed  providing  that  he  shall  assume  and  pay  such  mortgages,  can  not 
after  accepting  the  deed  dispute  either  the  legal  execution  of  the  mortgages 
or  the  amount  thereof  as  specified  in  the  proviso  in  the  deed. 

The  grantee,  of  course,  is  not  in  every  instance  estopped  to  deny  the  valid 
ity  and  execution  of  the  mortgage.  Cases  have  arisen  in  which  the  contrary 
has  been  held.  If  the  mortgage  was  so  defectively  executed  as  not  to  pass 
any  interest  or  estate  in  the  lands,  the  grantee  is  not  estopped  to  question  its 
validity:  Thompson  v.  Morgan,  6  Minn.  292;  and  a  recital  in  a  mortgage*  de- 
fectively acknowledged  by  the  wife  can  work  no  estoppel:  McQear^s  Appeal, 
72  Pla.  St.  366;  although  if  one  purchased  a  tract  of  land  upon  which  the 
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iprantor  had  given  a  iiiorl^;tge  by  a  fatally  defeotiTe  deraiptioii,  and  aasumed 
to  pay  the  mortgage,  itipolating  that  the  piemiaea  he  pmchaaed  were  the 
eame  on  which  the  mortgage  rested,  he  is  estopped  to  claim  as  an  innocent 
purchaser:  Beeves  ▼.  Vmaeke^  1  McChrary's  G.  C.  213.  And  a  warranty  deed 
by  the  husband  does  not  estop  the  wife  from  enforcing  a  prior  mortgage  on 
the  same  property,  held  by  her  as  her  separate  property,  against  the  hus- 
band's grantee,  and  those  claiming  under  him:  BarUeU  v.  Boyd,  34  Vt.  256. 
The  case  of  Beal  EtUUe  Trust  Co.  v.  Batch,  45  N.  T.  Sup.  (13  Jones  k  S.), 
628,  went  so  far  as  to  hold,  that  when,  after  the  purchase  of  a  mortgsge,  the 
mortgaged  premises  were  sold  subject  to  the  mortgage,  which  the  grantee  by 
the  deed  assumes  and  coTenants  to  pay,  such  grantee  is  not  estopped  from  in- 
sisting, as  against  such  purchaser,  that  he  is  not  liable  under  the  covenant. 
Further  illustrations  might  be  given  o^  instances  when  a  grantee  is  not  estopped 
to  deny  the  execution  and  validity  of  a  mortgage  given  by  the  grantee,  or  re. 
citals  therein,  but  these  cases  depend  upon  peculiar  circumstances  of  their 
own  to  take  them  from  the  operation  of  the  general  rule,  and  to  spare  prolix- 
ity we  shall  not  give  the  facts,  but  refer  the  reader  desirous  of  examining  mors 
deeply  into  the  subject  to  the  cases  of  Kellogg  v.  Band,  11  Paige,  69;  Kkider 
V.  BlaisdeU,  45  Me.  461;  SunderUn  v.  Struthers,  47  Pa.  St.  411. 

As  between  prior  and  aubsequent  mortgagees^  it  often  happens  that  ths 
former  by  his  acts  and  conduct  is  estopped  from  asserting  his  mortgage  at 
against  the  latter.  Thus  if  a  mortgagee  joins  with  the  mortgagor  in  a  deed 
oonveying  the  mortgaged  premises,  together  with  a  smaller  parcel  owned  by 
the  mortgagee  in  severalty,  the  deed  containing  a  covenant  that  the  premises 
are  free  from  inoumbraoces,  he  will  be  estopped  to  assert  his  mortgage,  the 
deed  making  no  exception  of  it  and  he  not  giving  the  purchaser  notice  that  he 
claimed  any  title:  Durham  v.  Alden,  20  Me.  228;  S.  C,  37  Am.  Dec.  48.  A 
prior  mortgagee  or  claimant  encouraging  w  in  any  way  acting  in  the  negotia- 
tion or  consummation  of  a  subsequent  transfer  of  that  property  which  is  in- 
consistent with  such  prior  right,  and  at  the  same  time  oonoealing  from  the 
purchaser  the  knowledge  of  the  existence  of  his  claim,  will  not  be  permitted 
to  set  up  such  prior  right  against  the  purchaser  or  his  grantee:  L*Amour€iai 
v.  Vandenlmrgh,  7  Paige  Oh.  316;  S.  C,  32  Am.  Dec.  635;  and  aeeBahery. 
Humphrey,  101  U.  S.  494,  as  to  a  stranger's  rights  under  such  circumstances. 
As  where  a  prior  incumbrancer  stands  by  and  witnesses  a  subsequent  incum- 
brance, knowing  its  contents,  and  does  not  disclose  his  own  incumbrance,  but 
intentionally  leaves  the  other  in  ignorance,  his  incumbrance  will  be  postponed, 
although  this  rule  does  not  apply  where  the  prior  incumbrance  was  duly  reg- 
istered: Brincherhoffy.  Larmng,  8  Am.  Dec.  683.  In  Afarkham  v.  O^Cotmor, 
62  6a.  183;  S.  C,  21  Am.  Bep.  249,  the  court  held,  that  where  Umd,  on  which 
was  a  duly  recorded  mortgage,  was  sold  at  auction  in  the  presence  of  ths 
mortgagee,  and  the  auctioneer  announced  that  it  was  unincumbered,  which 
statement  the  mortgagee  failed  to  correct,  the  latter  was  estopped  from  set- 
ting up  his  title,  the  purchaser  buying  under  the  impression  he  was  getting  a 
clear  title;  so  also  if  a  mort^^agee,  in  consequence  of  assurances  that  he  shall 
receive  his  money  in  another  quarter,  permits  the  mortgagor  to  sell  the  prem- 
ises without  maldng  known  his  claim,  the  purchaser  will  be  protected,  not- 
withstanding the  fuc  2  from  which  the  mort^^agee  expected  payment  tailed: 
Taylor  v.  Cole,  6  Am.  Dec.  526.  And  a  subsequent  mortgagee  will  be  estopped 
to  redeem  the  premises  as  against  a  prior  mortgagee's  assignee,  whom  the  sub- 
sequent mortgagee  induced  to  purchase  on  the  assurance  that  he  would  never 
redeem:  ^y  y.  Valentine,  22  Am.  Dec.  397;  so  if  a  party  accepting  a  trans- 
fer of  personal  property,  expressly  subject  to  a  mortgage  thereon,  is  estopped 


June,  1848.]  Qilliah  v.  Bibd.  389 

from  claiming  a  prior  lien  upon  the  property  by  virtne  of  a  previooB  mortgage 
not  properly  renewed:  Jones  ▼.  Hcwett,  Z  Bobt.  438. 

4.  Estoppel  hetioeen  LeaBU  cmd  Orantee  qfLemor, — It  is  a  mle  eettled  be- 
yond doabt  that  a  leeeee,  except  in  certain  inBtanoee,  is  estopped  to  deny  the 
title  of  his  lessor.  And  the  assignee  of  a  lessee  by  indenture  is  estopped  by 
the  deed  which  estops  his  assignor:  7*ay^  v.  Needham^  2  Taunt  278.  A  ten- 
ant, hiring  from  the  assignor  of  a  lease,  can  not  controvert  his  landlord's  title, 
and  an  assignee  succeeds  to  the  rights  of  the  assignor:  People  ex  rel.  Bamm 
V.  Angel,  61  How.  Pr.  167.  A  tenant  may,  however,  attack  the  validity  oi 
a  transfer  made  by  the  landlord  of  his  title  to  a  third  person,  notwithstand- 
ing the  tenant  may  have  paid  rent  to  such  third  person,  if  the  payment  was 
made  in  misapprehension  as  to  the  title:  De  WoJfy.  Marthi,  12  R.  I.  533; 
also  the  tenant  may  show  that  the  agreement  for  a  demise  was  put  an  end  to, 
although  he  had  paid  one  quarter's  rent  to  the  grantee:  Brook  v.  Bigge^  3 
Bing.  N.  C.  572.  So  where  land  belonging  to  a  parish  was  occupied  by  A., 
and  he  paid  rent  to  the  church  wardens,  who  afterwards  executed  a  lease  of 
the  same  land  to  B.  for  a  term  of  years,  and  gave  A.  notice  of  the  lease;  A., 
in  an  action  for  nse  and  occupation  by  B.,  is  not  estopped  by  having  paid  rent 
hovDL  disputing  K's  title,  and  showing  that  the  latter  could  not  derive  a  valid 
title  from  the  church  wardens:  PhiUipa  v.  Peareet  5  Bam.  &  Cress.  433. 

5.  Estoppel  between  Tenants  in  Common. — ^Tenants  in  common,  entering  and 
remaining  in  possession  as  such,  can  not  as  against  their  co-tenants  assail  the 
oommon  title  or  call  its  validity  in  question:  Bomheimer  v.  Btildwin,  42  GaL 
27;  Olney  v.  Sawyer^  64  Id.  379;  Funk  v.  Newcomer,  10  Md.  301;  Den  d. 
Boss  T.  Durham,  4  Bev.  ft  B.  L.  64;  and  each  is  also  estopped  from  averring 
any  antecedent  matter  to  show  that  the  other  had  no  title:  Den  d.  Ross  v. 
Durham,  supra;  and  from  claiming  the  whole  by  a  title  paramount  to  that 
under  which  his  co-tenant  claims:  Funk  v.  Newcomer,  10  Md.  301.  Accord- 
ingly it  was  held  in  an  action  by  one  tenant  in  common  against  the  others  to 
be  let  into  possession,  that  the  defendants  could  not  justify  an  ouster  of  the 
plaintiff  by  setting  up  an  outstanding  title  (although  it  might  be  the  true 
title),  purchased  by  them  while  in  posseesion  under  a  common  title;  although 
they  might  assert  their  new  title  in  an  appropriate  action,  after  letting  the 
plaintiff  into  possession:  Olney  v.  Sawyer,  supra. 

But  the  rule  of  estoppel  does  not  apply  where  the  grantor'B  deed  does  not 
purport  to  convey  the  entire  title,  or  leaves  in  doubt  and  uncertain  what  in- 
terest was  conveyed,  without  the  aid  of  other  testimony  not  furnished:  Cam- 
pan  V.  Campan,  37  Mich.  245;  and  in  Washington  v.  Conrad,  2  Humph.  562, 
it  was  held  that  each  tenant  in  common  enters  as  owner,  and  holds  posses- 
sion for  himself,  and  is  not  estopped  by  the  admission  of  a  oo-teuancy  from 
setting  up  a  better  title  in  himself.  The  proprietors  of  a  common  and  un- 
divided tract  of  land  attempted  to  make  partition  of  the  same  by  lots  and 
ranges,  but  failed  to  do  so  legally.  Each  of  them  afterwards  made  convey- 
ances by  lots  and  ranges  according  to  the  partition,  but  subsequently  con- 
veyed the  tract  to  others  by  giving  deeds  of  their  undivided  interests;  it  was 
held  that  those  claiming  under  th6  deeds  conveying  the  undivided  interests 
were  estopped  from  denying  the  partition  as  against  those  who  held  title 
under  the  deeds  conveying  by  lots  and  ranges:  Corbett  ▼.  Norcross,  35  N.  H. 
99;  see  also  Bt^m  v.  Hutchinson,  1  Allen,  68;  and  Ketekum  ▼.  Sehieketanz, 
73  Ind.  189,  as  to  the  estoppel  of  an  assignee  or  purehaaer  of  a  co-tenant's 
interest.  And  as  to  the  estoppel  arising  from  common-law  psitition  and 
partition  under  statute,  see  Freeman  on  Co-tenancy  and  Pirtition,  sees.  62^ 
ttl;  Simmons  Y.  Logcm,  1  Harr.  (Del.)  110. 


890  Babnes  v.  Meeds.  [N.  Carolina^ 

Babnes  v.  Meeds. 
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It  IB  Bbsor  to  Lsatb  It  to  Jumr  to  Fnn>  a  Faot  without  aayeridflnot 

tending  to  establish  it. 
Bona  Fidb  Pubchasbb  fbom  Okb  hayikg  No  Titlb  oan  not  obtain  uaj 

title,  for  he  who  has  no  title  can  convey  none,  and  a  bad  title  is  not  made 

good  by  the  ignorance  of  the  purchaser  of  its  defects,  or  his  want  ol 

knowledge  of  the  better  title. 

PUBCHASEB  AT    EXBCUTION    SaLB    OBTAINING    LaND    AT    QrBAT    SAGBIflCB 

by  means  of  a  frandolent  combination  gets  no  title,  and  can  convey  none 
to  another,  although  the  latter  is  a  bona  fdt  pnxchaser  withont  notice. 

Ejectment.  The  premises  in  controyersy  were  sold  under  a 
/{.  /a. ,  and  one  Grandy  became  the  purchaser  and  took  a  sheriff's 
deed.  He  afterwards  conveyed  to  the  lessor  of  the  plaintiff, 
who  demanded  possession,  and  on  its  being  refused,  brought 
this  action.  The  defendant  called  .the  sheriff  who  sold  the  prem- 
ises. He  testified  that  he  levied  the  execution  on  two  separate 
tracts  of  land,  on  one  of  which  the  defendant,  Meeds,  lived, 
and  offered  them  separately  for  sale  at  Meeds'  residence  (under 
a  private  act  for  that  county),  and  that  Orandy  purchased  each 
at  fifty  cents;  that  the  day  was  rainy,  Meeds  was  away  from 
home,  and  there  was  no  one  present  but  Grandy  and  himself. 
The  witness  further  testified  that  he,  the  witness,  Grandy,  and 
others  were  security  for  Meeds  on  other  debts  not  in  execution; 
that  they  designed  to  make  Meeds'  properly  pay  his  debts,  and 
agreed  that  if  it  could  not  be  sold  under  execution  for  its  value 
and  Grandy  purchased  it,  it  should  be  resold,  if  they  could 
•obtain  an  advanced  price,  and  should  be  applied  to  the  debts  for 
which  they  were  bound.  The  defendant's  counsel  moved  the 
court  to  instruct  that  if  there  was  a  fraudulent  combination  so 
that  Grandy  could  purchase  at  a  sacrifice  the  sale  was  void  and 
plaintiff  could  not  recover;  but  the  court  refused  this  instruc- 
tion, and  charged  that  although  a  combination  to  sacrifice  the 
land  existed,  it  did  not  affect  the  rights  of  the  plaintiff  to 
recover,  if  he  was  no  party  to  it,  had  no  notice,  and  was  a  hofna 
fide  purchaser  for  a  valuable  consideration.  Yerdiot  and  judg* 
ment  for  the  plaintiff.     Defendant  appealed. 

Iredell^  for  the  plaintiff. 

Heath,  contra. 

By  Court,  Btttfin,  0.  J.  There  was  no  evidence  of  any  price 
given  by  the  lessor  of  the  plaintiff  to  Grandy;  much  less,  that  it 
was  a  fair  one,  so  as  to  make  him  a  meritorious  purchaser  for  a 
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valuable  consideiation.  It  is  error  to  leave  it  to  the  jury  to  find 
a  fact,  without  any  evidence  tending  to  establish  it;  and  there- 
fore the  judgment  would  be  reversed,  if  the  other  and  more  im- 
portant part  of  the  instruction  were  right.  But  the  court  holds 
the  residue  of  the  instruction  to  be  also  erroneous.  The  testi- 
mony of  the  sheriff  raised  a  strong  suspicion  of  an  illegal  con- 
spiracy and  injurious  practice  between  him  and  Grandy,  to  get 
the  title  of  the  defendant's  properly  vested  in  Grandy  at  a  great 
undervalue,  for  their  joint  benefit,  and  to  the  prejudice  of  both 
the  creditor  and  the  debtor  in  the  execution.  Without  leaving 
the  inquiry  of  fact  to  the  jury,  but  assuming  it  to  be  as  alleged 
by  the  defendant,  and  impliedly  admitting,  that,  by  reason  of 
the  conspiracy  and  the  low  price  of  the  land,  Grandy  got  no 
title  by  his  purchase,  his  honor  nevertheless  held,  that  Grandy's 
conveyance  to  the  lessor  of  the  plaintiff  gave  him  a  good  title,  if 
the  latter  had  no  notice  of  the  fraud  and  paid  a  fair  price.  That 
seems  to  be  against  first  principles;  for  he  who  has  no  title  can 
convey  none.  A  bad  title  is  not  made  good  by  the  ignorance  of 
the  purchaser  of  its  defects,  or  his  want  of  knowledge  of  the 
better  title.  A  purchase  of  the  legal  title  for  value,  and  without 
notice  of  an  equity,  may  prevent  the  purchaser  from  being  held 
to  be  a  trustee.  But  in  respect  of  legal  estates  the  rule  is,  caveat 
emptor;  for  the  better  title  never  can  be  destroyed  by  another's 
want  of  knowledge  of  it. 

An  attempt  was  made,  in  the  argument,  to  assimilate  this  to  a 
purchase  from  a  fraudulent  grantee  under  statute  27  Elizabeth. 
But  the  cases  are  not  of  the  same  kind.  They  are,  indeed,  op- 
posed to  each  other.  The  owner  of  the  land,  fraudulently  sold, 
was  not  a  party  to  the  fraud,  but  the  victim  of  it.  Consequently 
he  may  aver  the  fraud  and  avoid  the  deed.  But  a  fraudulent 
grantor  is  a  pariy  to  the  fraud,  and  he  and  all  others  are  bound 
by  his  deed  except  subsequent  purchasers  from  him.  It  has 
been  held  also  that  a  purchaser  from  the  fraudulent  grantee  shall 
hold;  because  the  object  of  the  act  is  to  protect  purchasers,  and 
therefore  it  inures  to  the  benefit  of  the  purchaser  from  either  the 
gvantor  or  the  grantee,  provided  he  be  the  first  purchaser.  For 
the  fraudulent  grantee  has  a  title,  and  consequently  can  convey; 
and  in  so  doing  he  wrongs  no  one,  there  being  then  no  second 
purchaser  from  the  grantor. 

To  make  a  case  under  the  statute  at  all  like  the  present,  it 
should  appear  that,  after  a  conveyance  by  the  grantor  to  a  sec- 
ond purchaser,  i>  vendor  of  the  first  fraudulent  grantee  would 
have  a  good  title,  merely  because  he  was  ignorant  of  the  fraud 
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in  his  vendor's  tiUe  and  of  the  second  conreyanoe  of  the  oxig- 
inal  fraudtdent  gxantor.  But  there  is  no  such  decision,  and 
can  not  be;  for  it  would  be  absurd  to  suppose,  that,  after  a 
good  title  had  been  derived  from  either  the  fraudulent  grantor 
or  grantee,  the  other  cotdd  in  any  manner  make  a  good  title  to 
a  third  person.  The  doctrine  laid  down  at  the  trial  derives, 
then,  no  support  from  the  rule  respecting  conveyances  by  fraud- 
ulent grantees;  and  it  is  in  itself  erroneous  in  affirming  that 
one,  who,  by  reason  of  his  fraud  on  the  owner,  gets  no  title  by 
the  sheriffs  deed,  may  yet  convey  a  good  legal  title  to  another. 
This  defect  of  title  is  like  all  others  and  must  be  attended  by 
the  like  consequences.  If,  for  example,  the  sheriff  had  no  valid 
execution  or  conveyed  without  having  made  a  public  sale,  his 
alienee  would  take  nothing  by  the  deed,  and  consequently  he 
could  convey  no  title.  So  it  is  in  any  other  instance,  in  which 
one  person  undertakes  to  convey  land,  which  belongs  to  an- 
other: the  grantee  gets  nothing,  and  the  title  of  the  true  owner 
continues. 
Judgment  reversed  and  venire  de  novo. 


Bona  Fzdx  Pdrohasbr  ibom  Okx  Who  has  No  Tetu  Orb  Kovsc 
WilUammm  v.  WilUamaon^  41  Am.  Deo.  630,  and  note. 
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Emcr  ov:  See  Mills  v.  Bogera,  13  Am.  Deo.  263;  Smith  v.  OreenUe,  18  Id.  i 

664;  Martin  v.  Blight's  Heirs,  20  Id.  226;  Farr  ▼.  Sims,  24  Id.  886;  Joms  ▼. 
Toungy  28  Id.  669;  Eastin  v.  Dugat,  29  Id.  461;  Bunts  v.  Cole,  41  Id.  226; 
StcvallT.  Farmers*  etc  Bank,  47  Id.  85. 

Lbavino  to  Jury  thx  Finding  ov  Faot  without  Ck>LOB  of  Paoor  it 
error:  Biggin  v.  Patapaco  Ins.  Co.,  16  Am.  Deo.  302;  Wkiiekia  v.  Wilson,  24 
Id.  826;  (yFoUlon  v.  Boismenu,  26  Id.  678;  Sttnft^  v.  Laishaia,  27  Id.  207; 
PrtsooU  ▼.  Union  Ins.  Co.,  80  Id.  207. 


Skate  v.  Geoboil 

[8  iBKDaUi'a  Law,  SM.) 

Whbv  W1TNB8B  IB  Sought  to  bb  Impbachkd  bt  Pboof  or  Fobub  Sbasb- 
MXNTB,  inoonsUtent  with  his  testunony  on  the  trial,  it  ii  oompetent  for 
the  party  or  proeeontor  who  has  introduced  him  to  prove  other  oooaist- 
ent  statements  for  the  pnrpoee  of  corroborating  him;  and  as  aoon  as  th» 
intention  to  introduce  the  discrediting  testimony  is  annoonoed,  it  be* 
oomes  proper  to  bring  forward  the  oonfirmatory  evidence. 

Wimss  GAK  Tbstivt  to  his  own  Fobmbb  Dbolabationb,  oonaiataiit  with 
his  terthnony  given  on  the  trial,  when  an  intention  of  impeaching  him 
by  loimer  oontradiotory  statements  is  announced. 
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JUDOMSNT  OAK  BB   ABBBTKD  ONLY    FOB    EbBOBS  OB    DEVlOn    APFABBNT 

on  the  record,  bnt  not  for  saoh  as  require  to  be  broaght  to  the  notice  of 
the  court  by  proof  aUtmde, 

Thb  prisoner  was  indicted  for  murder  of  one  Meadows  in 
Granville  county,  and  upon  bis  affidavit  his  cause  was  removed 
to  Person  county.    After  introducing  evidence  of  the  finding  of 
the  body  of  the  murdei^d  man  near  his  dwelling,  the  solicitor 
for  the  state  called  Seth  Meadows,  son  of  the  deceased;  Seth 
testified  that  he  was  nine  years  old;  that  he,  his  father,  his  sister 
Susannah,  and  the  other  children  lived  in  a  house  with  one  room 
and  two  doors,  one  facing  north  and  the  other  south;  that  on 
the  night  of  the  murder  he  and  his  father  were  sleeping  in  a  bed 
near  the  north  door,  and  his  sister  Susannah  and  the  other 
children  were  in  a  bed  near  the  south  door;  that  about  two 
hours  before  daybreak  he  was  awakened  by  his  father's  struggling, 
aud  saw  three  men  drag  him  out  of  bed  and  take  him  out  through 
the  north  door;  beiug  frightened,  he  went  to  his  sister's  bed 
and  told  her  what  had  happened.     He  thought  he  identified  the 
prisoner  as  one  of  the  men.     It  was  a  bright,  moonlight  night 
at  the  time,  and  he  was  well  acquainted  with  the  prisoner,  a 
mulatto.     The  solicitor  asked  the  witness  whether  he  told  his 
sister  next  morning  who  one  of  the  men  was.     This  question 
was  objected  to  by  the  prisoner's  counsel;  and  the  solicitor  then 
stated  that  the  prisoner's  counsel  intended  to  prove  that  the 
witness,  although  interrogated  several  times  upon  the  subject 
before  the  jury  of  inquest,  did  not  state  he  thought  one  of  the 
men  was  the  prisoner,  until  after  he  had  been  arrested,  but 
on  the  contrazy  had  stated  he  did  not  know  who  the  persons 
were.     The  prisoner's  counsel  admitted  that  they  intended  tc 
make  this  proof,  but  contended  that  although  they  had  a  right 
to  impeach  the  witness  by  prior  difierent  statements,  whethei 
made  under  oath  or  not,  still  it  was  not  competent  for  the  state 
to  sustain  him  by  proving  that  when  not  under  oath  he  had 
made  the  same  statement  he  made  on  the  trial.     The  court  per- 
mitted the  question  to  be  asked,  and  the  witness  said  that  he 
had  told  his  sister  at  that  time  that  two  of  the  men  were  black 
like  negroes,  and  the  other  one  was  like  the  prisoner,  Oeorge. 
The  witness  was  also  asked,  after  objection,  if  he  had  not  told 
one  Philpot  next  morning  who  he  thought  it  was;  and  Philpot 
was  also  called  and  testified,  after  objection,  that  Seth  Meadows 
had  told  him  next  morning  that  one  of  the  men  was  yellow  like 
Gteorge,  the  prisoner.    The  jury  found  the  prisoner  guilty.     A 
motion  for  new  trial  was  made  on  the  ground  of  the  admission 
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of  improper  testimony^  but  was  ovemiled.  A  motion  in  arrest 
of  judgment  was  then  made  because  the  certificate  of  the  clerk 
of  the  superior  court  of  law  of  GhranTille  county  was  altered  bj 
the  clerk  of  that  court  after  the  transcript  had  been  sent  to  this 
court,  and  during'  the  term  of  this  court,  under  his  hand  and 
seal  of  said  court,  at  the  court-house  in  Boxboro',  in  Person 
county,  so  as  to  make  it  read  ''  clerk  of  the  superior  court  of 
law"  instead  of  **  clerk  of  the  superior  court,  etc."  The  motion 
was  denied,  and  the  death  sentence  pronounced;  the  prisoner 
appealed. 

Batiholomew  F.  Moorey  attorney  general^  for  the  state. 

E,  O.  Beads  and  OiUiam,  contra. 

By  Court,  Battle,  J.  The  objections  to  the  admission  of 
testimony,  made  by  the  prisoner  on  the  trial,  raise  two  questions 
for  our  consideration,  of  which  one  is  subordinate  to  the  other. 
The  first  and  main  question  is,  whether,  when  a  witness  is 
sought  to  be  impeached  by  proof  of  former  statements  incon- 
sistent with  his  testimony  on  the  trial,  it  is  competent  for  the 
party  or  prosecutor  who  has  introduced  him,  to  prove  other 
consistent  statements  for  the  purpose  of  corroborating  him. 
Upon  this  question,  the  English  authorities  are  conflicting,  and 
it  is  very  difficult,  if  not  impossible,  to  reconcile  them.  Hawk. 
2,  c.  46,  sec.  46,  and  Gilbert  in  his  Treatise  on  Evidence,  150, 
4ili  ed.,  followed  by  McNally,  1  vol.  378,  and  the  case  of  Lui- 
terell  y.  Beynell,  1  Mod.  284,  support  the  affirmative,  while 
Judge  Buller,  in  his  Nisi  PriTia,  294,  doubts  of,  and  in  Bex  y. 
Parker,  3  Doug.  242,  dissents  from  the  position,  and  declares 
for  the  nega^ve;  in  which  it  is  said  that  he  has  the  sanc- 
tion of  the  great  names  of  Lords  Bedesdale  and  Eldon.  The 
modern  writers  on  the  subject  of  evidence,  in  this  conflict  of 
authorities,  have  endeavored  to  effect  a  compromise  by  lay- 
ing it  down  as  a  rule,  that  when  the  counsel  of  the  opposite 
party  imputes  a  design  in  the  witness  to  misrepresent,  from 
some  motive  of  interest  or  friendship,  it  may,  in  order  to 
repel  such  imputation,  be  proper  to  show  that  the  witness 
made  a  similar  statement  at  a  time  when  the  supposed  motive 
did  not  exist,  or  when  motives  of  interest  would  have  prompted 
him  to  make  a  different  statement  of  facts:  1  Ph.  Ev.  293; 
Bosc.  Crim.  Ev.  142.  But  however  it  may  be  in  England,  we 
consider  it  settled,  in  this  state,  that  such  confirmatory  testi- 
mony is  admissible.  In  the  case  of  Johnson  v.  Patterson,  2 
Hawks,  183  [11  Am.  Dec.  756],  Chief  Justice  Taylor  declared 
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that  where  evidence  of  inconsistent  statements  of  a  witness  is 
introduced  by  the  adverse  party,  it  is  proper  to  permit  the  party 
who  called  the  witness,  to  prove  other  statements  conforming  to 
the  testimony  given  on  the  trial;  and  in  support  of  this  he  relied 
upon  the  authority  of  Gilbert.  In  The  State  v.  TuriUy,  2  Hawks, 
449  [11  Am.  Dec.  779],  the  court  extended  the  rule,  and  held 
that  in  all  cases  where  the  credibility  of  the  witness  is  attacked, 
from  the  nature  of  his  evidence,  from  his  situation,  or  from  im- 
putations directed  against  him,  in  cross-examination,  confirm- 
atory evidence  of  this  kind  is  admissible.  In  neither  of  these 
cases  is  the  distinction,  taken  in  Phillips  and  Boscoe,  adverted 
to;  and  we  think  that  it  is  a  distinction  which  applies  more 
properly  to  the  weight  than  to  the  competency  of  the  testimony. 
Ko  objection  was  made  on  the  trial,  and  none  is  insisted  on  in 
the  argument  here,  to  the  time  when  the  testimony  was  offered. 
As  soon  as  the  prisoner's  counsel  announced  their  intention  to 
introduce  the  discrediting  testimony,  it  became  proper  to  bring 
forward  the  confirmatory  evidence.  But  if  it  had  been  improper 
then,  it  was  made  competent  afterwards  by  the  introduction  on 
the  part  of  the  prisoner  of  the  impeaching  testimony:  Smith  v. 
Smithy  8  Ired.  29.  Upon  the  main  question  of  evidence,  then, 
we  all  agree  in  opinion,  with  the  judge  in  the  court  below. 

The  subordinate  question  is,  whether  such  confirmatory  testi- 
mony can  be  given  by  the  impeached  witness  himself,  that  is,  can 
he  testify  to  his  own  former  declaration,  consistent  with  his  tes- 
timony given  on  the  trial?  The  majority  of  us,  Nash,  J.,  dis- 
senting, hold,  that  he  can,  and  we  so  hold,  because  we  are 
unable  to  discover  any  principle,  by  which  the  testimony  can  be 
excluded.  We  have  all  just  agreed  that  the  question  is  a  proper 
one  to  be  asked  of  some  witness,  and  why  may  it  not  be  answered 
by  any  witness,  who  is  not  forbidden  to  answer  it  on  any  one  or 
more  of  the  grounds  of  objection  to  the  competency  of  witnesses  ? 
These  grounds — and  they  are  said  by  the  highest  authority  to  be 
the  only  grounds — are  want  of  reason,  defect  of  religious  belief, 
infamy,  and  interest:  Lawrence,  J.,  in  Jordainey.  Laskbrooke,  7 
T.  B.  610;  1  Ph.  Ev.  18.  The  witness  here  is  obnoxious  to 
none  of  these  objections.  The  testimony,  it  is  true,  is  obviously 
of  so  weak  and  unsatisfactory  a  character,,  that  we  are  surprised 
it  was  offered;  but  having  been  offered,  and  being  of  a  kind  pro- 
per in  itself,  and  sworn  to  by  a  witness  competent  to  testify  in 
the  cause,  we  can  perceive  no  reason  why  it  should  have  been 
excluded. 

There  is  certainly  no  pretense  for  arresting  the  judgment  for 
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iha  oaiiae  aflBigned.  Thetntfisoriptof  tfaexeooidisdi4706rtified 
to  QSy  and  it  is  now  perfeot,  and  we  can  not  inquire  how  it  be- 
oame  so:  Siaie  y.  King,  6  Ired.  L.  208.  Besides  a  judgment  can 
be  arrested  only  for  errors  or  defects,  apparent  on  the  record,  but 
not  for  such  as  require  to  be  brought  to  the  notice  of  the  court 
1^  proof  aliunde.  It  must  be  certified  to  the  court  below,  that 
there  is  no  error  in  the  record. 
Ordered  accordingly. 

Pbior  Statbmbnts  of  Witness  out  of  Ooubt  abb  GsmoLALLT  IXAsmast- 
BLB  TO  CoBROBOBATB  HIS  TssTDfONT :  Mtmton  ▼.  ffeuikigt,  96  Am.  Dm. 
846,  and  note.  The  principle  reoogniced  in  North  Owolina  is  that  where  the 
eredilnlity  of  a  witness  is  attacked  from  the  bad  nature  of  his  evidence,  from 
his  sitoation,  from  his  bad  character,  from  proof  of  preTions  inconsistent  state- 
mentt,  or  from  imputations  directed  against  him  in  croes-ezaininatioD,  the 
party  who  has  introduced  him  may  prove  other  consistent  statements  for  the 
purpose  of  corroborating  him:  Afeureh  v.  HaarrtU^  1  Jones'  L.  831;  thus  if  a  wit* 
ness  is  impeached  on  the  ground  of  bad  character,  evidence  may  be  given  of 
previous  statements  made  by  the  witness  consistent  with  his  testimony  on  the 
trial:  State  v.  Dovf^  10  Ired.  L.  469;  and  the  state  may,  in  a  proeecution  for 
rape,  support  the  testimony  of  the  prosecuting  witness  by  proving  that  she  gave 
the  same  account  of  the  transaction  when  she  first  disclosed  it  to  her  mother: 
StaU  V.  Marahallt  Ph.  L.  51;  and  if  a  witness  is  impeached  by  showing  that 
he  has  maile  contradictory  statements,  it  is  perfcUy  regular,  in  reply,  to  show 
that  he  h^i  made  consistent  statements:  ITohe  ▼.  FtenUng,  10  Ired.  L.  266; 
but  a  party  i  an  not  so  sustain  his  witness  until  his  testimony  has  been  attacked: 
MUls  V.  CarpaUer,  Id.  300,  all  citing  the  principal  case. 

Ikfxachment  of  Witnxss  bt  Proof  of  Comtbadiotobt  SrATumms 
See  SecUy  v.  State,  44  Am.  Dec.  641,  and  cases  cited  in  the  note. 

JUDOMSNT  AbBBSTBD  OnLT    FOB    DlFEOTS  APPXABING  ON  THK    RbOORD, 

and  an  objection  that  must  be  established  by  extrinsic  proof,  is  not  a  good 
ground  for  a  motion  in  arrest:  State  v.  Oreighi,  2  Am.  Dea  656;  nor  will  a 
Judgment  be  reversed  because  it  does  not  appear  from  the  reoord  that  the 
Judgment  ought  to  have  been  given,  but  only  for  error  i^pannt  in  the  decia* 
ion  of  the  ooort:  State  v.  Scott,  42  Id.  148. 


Skate  t;.  John. 

[8  iBaDBU.'*  Law.  880.] 
KVOWLBDOB  OB  BbUXF  OF  AdULTBBOITS  InTKBOOUBSB  JUfUBWi  FBlSOirBB^ 

WiFB  and  the  deceased  will  not  mitigate  a  crime  from  murder  to  man- 
slaughter. To  extenuate  the  ofifense,  the  husband  most  find  the  deceased 
in  the  very  act  of  adultery  with  his  wife. 

Mbbb  Bblief  THAT  Pbiboneb's  Wifb  IB  IS  Ybbt  Aot  of  AnuiOBBT  with 
the  deoeased,  at  the  time  the  prisoner  breaks  into  the  deosased's  houas 
and  kills  him,  does  not  mitigate  the  orime  from  mnzdar  to  manilanghtea 

VuvmnAKT  Dbuvkbhvbbs  wixx  not  Ezoubb  a  Gbimb  eommitted  by  « 
maot  otherwise  sane,  while  acting  under  its  inflnenoa. 


June,  1848.]       State  v,  John.  897 

BwsoiioN  or  Fltifloma^  Bsclasations  Madb  Sohx  Tna  bwobb  Horn* 
GIDB,  tending  to  show  that  the  prisoner  WM  Uboring  nnder  monomania 
on  the  subject  of  his  wife's  adultery  with  the  deoeased,  is  not  error 
where  the  prisoner  had  already  interposed  a  defense  of  insanity,  and  was 
not  restricted  in  his  proof  of  it  and  had  closed  his  testimony  on  that 
point. 

▼■BDICT  RlNDXRED  BT  EaOH  JUBOB  SsPABATBLT  INSTBAD  OF  BT  WhOLK 

J0X9TLT  is  valid,  as  where  the  jury  after  consulting  came  into  court 
together  to  render  their  yerdict  jointly,  but  on  the  instance  of  the  pris- 
oner's counsel  were  polled  and  each  was  called  upon  to  say  for  himself 
whether  he  found  the  prisoner  guilty  or  not  guilty. 

iHDioiiaDrr  for  the  mnrder  of  Ben  Sbipman.  The  aolioitor 
for  the  state  called  one  Flora.  She  testified  that  she  and 
prisoner  had  been  married  seyeral  years;  that  they  quarreled 
frequently;  that  three  or  four  days  before  the  billing  he  whipped 
her  and  tamed  her  out  of  the  house,  saying  she  could  live  with 
him  no  longer;  that  she  then  went  to  her  mother's;  that  on  the 
night  of  the  murder,  about  half  an  hour  before  it  was  oommittedi 
the  prisoner  came  to  her  mother's  house  and  told  the  witness  he 
would  kill  the  deceased  the  first  time  he  saw  him;  that  witness 
with  her  sister,  at  their  mother's  request,  went  to  Shipman's 
house,  sat  down,  and  when  he  came  in  shortly  after,  told  him  of 
the  threat;  that  Shipman  then  went  into  the  adjoining  room. 
The  witness  further  testified  that  in  a  short  time  the  prisoner 
came  to  the  door  and  knocked,  and  on  witness  asking  who  it 
was,  answered,  ''A  person;"  and  on  witness  asking  what  he 
wanted,  replied  to  open  the  door  or  he  would  break  it  down,  and 
that  thereupon  he  did  burst  the  door  open,  walked  up  to  the 
deceased,  and  struck  him  with  an  iron  bar,  knocking  him  down, 
and  struck  him  several  times  while  he  was  on  the  floor.  Other 
witnesses  examined  testified  substantially  to  the  same  facts. 
Three  grounds  of  defense  were  announced:  1.  That  at  the  time 
of  the  killing  the  prisoner  labored  under  such  mental  alienation 
that  he  was  incapable  of  committing  a  crime.  2.  That  there 
had  been  and  was  an  adulterous  intercourse  carried  on  between 
Flora,  the  prisoner's  wife,  and  the  deceased,  which  extenuated 
the  offense  to  manslaughter.  3.  That  the  prisoner  was  intoxi- 
cated at  the  time,  and  this  was  a  circumstance  proper  for  the 
jury  to  take  into  consideration  to  show  that  the  act  was  not  pre- 
meditated. The  court  charged  that  voluntaiy  intoxication 
would  not  extenuate  a  crime.  The  other  exceptions  sufficiently 
appear  from  the  opinion  of  the  court.  Verdict  of  guilty;  the 
•omrt  pronounced  the  death  sentence,  and  the  prisoner  appealed. 

Bartholomew  F.  Ibore,  aUomey  general,  for  the  state. 
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i/l  JET.  Bryan^  oonhra. 

By  Court,  Battle,  J.    We  haye  considered  the  questionB,  pre- 
Bented  by  the  connsel  for  the  prisoner  in  his  bill  of  exceptions, 
with  all  that  care  and  anxiety  for  a  right  decision  which  their 
importance  both  to  the  prisoner  and  to  the  state  imperatively 
demanded.     We  have,  nevertheless,  been  unable  to  find  in  the 
errors  assigned  anything  of  which  the  prisoner  has  a  right  to 
complain.     The  first  exception  is,  that  the  court  erred  in  reject- 
ing *'  the  evidence  offered  to  prove  the  adultery  of  the  prisoner's 
wife  with  the  deceased."    This  testimony  was  offered  to  prove, 
not  that  the  deceased  was  found  by  the  prisoner  in  the  act  of 
adultery  with  his  wife  at  the  time  when  the  homicide  was  com- 
mitted, but  that  "  an  adulterous  intercourse  had  been,  for  some 
time  preceding  the  homicide,  carried  on  between  them;"  and  the 
counsel  insisted  that  a  knowledge,  or  even  belief,  of  such  adul- 
terous intercourse,  by  the  prisoner,  would  mitigate  the  crime 
from  murder  to  manslaughter.    No  authority  has  been  produced 
in  support  of  this  position,  and  so  far  as  we  can  learn,  all  the 
authorities  are  directly  against  it.     Hale,  Foster,  East,  and 
Bussell,  all  agree  in  stating,  that,  to  extenuate  the  offense,  the 
husband  must  find  the  deceased  in  the  very  act  of  adultery  with 
his  wife.     And  so  it  must  be  upon  principle.     The  law  extends 
its  indulgence  to  a  transport  of  passion  justly  excited,  and  act- 
ing before  reason  has  time  to  subdue  it,  but  not  to  a  settled 
purpose  of  vengeance,  no  matter  how  great  the  injury,  or  gross 
the  insult,  which  first  gave  it  origin.    A  belief — ^nay,  a  knowl- 
edge, by  the  prisoner,  that  the  deceased  bad  been  carrying  on 
an  adulterous  intercourse  with  his  wife,  can  not  change  the  char- 
acter of  the  homicide.     The  law  on  this  subject  is  laid  down 
with  much  clearness  and  force  by  Foster  in  his  Grown  Law, 
296,  and  with  him  all  the  other  writers  substantially  agree. 
''A  husband  finding  a  man  in  the  act  of  adultery  with  his  wife, 
and  in  the  first  transport  of  passion  killeth  him;  this  is  no  more 
than  manslaughter.     But  had  be  killed  the  adulterer  deliber- 
erately  and  upon  revenge,  after  the  fact  and  sufficient  cooling 
time,  it  had  been  undoubtedly  murder.     For  let  it  be  observed, 
that  in  all  possible  cases,  deliberate  homicide,  upon  a  principle 
of  revenge,  is  murder."    As,   then,  the  evidence  which  was 
offered  to  show  the  adulterous  intercourse  between  the  prisoner's 
wife  and  the  deceased  could  not,  if  received,  have  changed  the 
nature  of  the  offense,  the  court  did  not  err  in  rejecting  it.     Bui 
it  is  argued  here,  that  the  prisoner  had  just  reasons  for  believing 
that  the  deceased  was  engaged  in  the  act  of  adultery  with  his 
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wife  at  the  yezy  time  when  he  broke  into  the  house  of  the  de- 
ceased and  lolled  him.  It  may  well  be  doubted  whether  the 
testimony  given  on  the  trial  supports  this  view  of  the  case,  but 
if  it  were  admitted  that  it  did,  it  could  be  of  no  avail  to  the 
prisoner.  It  is  the  sudden  fury  excited  by  finding  a  man  in  the 
veiy  act  of  shame  with  his  wife,  which  mitigates  the  offense  of 
the  husband,  who  kills  the  wrong-doer  at  the  instant;  but  to  the 
offense  of  one  who  kills  upon  passion,  excited  by  a  less  cause — 
by  a  mere  belief  of  the  act — ^the  law  allows  of  no  mitigation. 

The  second  exception  is,  ''for  misdirection  of  the  court  on 
the  subject  of  drunkenness."  All  the  writers  on  the  criminal 
law  from  the  most  ancient  to  the  most  recent,  so  far  as  we  are- 
aware,  declare  that  voluntaiy  drunkenness  will  not  excuse  a 
crime  committed  by  a  man,  otherwise  sane,  whilst  acting  under 
its  influence.  Even  the  cases  relied  upon  by  the  counsel  for 
the  prisoner,  Bex  v.  Mealdn,  7  Car.  &  P.  297;  S.  C,  82  Eng. 
Com.  L.  614;  Bex  v.  TJumas,  7  Car.  &  P.  817;  and  S.  C,  82 
Eng.  Com.  L.  750;  1  Buss,  on  Cr.  8,  all  acknowledge  the  gen- 
eral rule,  but  they  say,  that,  when  a  legal  provocation  is  proved, 
intoxication  may  be  taken  into  consideration  to  ascertain  whether 
the  slayer  acted  from  malice  or  from  sudden  passion,  excited  by 
the  provocation.  Whether  the  distinction  is  a  proper  one  or 
not,  we  do  not  pretend  to  say.  It  has  been  doubted  in  Eng- 
land, Bex  V.  CarroU,  7  Car.  &  P.  145;  S.  C,  32  Eng.  Com.  L. 
471,  and  it  is  a  dangerous  one  and  ought  to  be  received  with 
great  caution.  But  whether  admitted  or  not,  it  has  no  bearing 
upon  the  present  case.  There  is  not  a  particle  of  testimony  to 
show,  that  the  prisoner  was  acting,  or  can  be  supposed  to  have 
been  acting,  under  a  legal  provocation;  and  there  was  therefore 
no  cause  for  the  application  of  the  principle,  for  which  the 
counsel  contends. 

The  third  exception  is,  "  because  the  court  rejected  a  part  of 
the  evidence,  tending  to  show  that  the  prisoner  was  laboring 
under  monomania  on  the  subject  of  his  wife's  adultery  with  the 
deceased."  The  testimony  offered  and  rejected  was  "  the  de- 
clarations of  the  prisoner  made  some  time  before  the  homicide." 
We  are  not  sure  that  we  correctly  understand  this  exception  in 
the  connection  in  which  it  was  made.  One  of  the  grounds  of 
defense,  taken  by  the  prisoner,  was,  that  he  was  insane  at  the 
time  when  he  committed  the  homicide,  and,  so  far  as  we  can  dis- 
cover, he  was  allowed  to  introduce  all  the  testimony  in  his 
power  to  sustain  it.  Of  that  and  of  the  charge  of  the  judge  in 
lehition  to  it  no  complaint  is,  or  can  be  made,  by  the  prisoner. 
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Monomania  is  one  among  the  Tarioos  forms  of  insanity;  it  is  a 
partial  insanity  upon  one  partioular  subject.    As  a  species  of 
insanity,  it  was  competent  for  the  prisoner  to  have  proved  it, 
and  he  was  not  restricted  in  his  proof  of  it,  so  long  as  he  in- 
sisted on  it  under  the  defense  of  insanity.     It  was  not  until 
after  he  had  closed  his  testimony  on  that  subject,  and  also  on 
the  subject  of  drunkenness,  that  he  ofiEered  the  testimony  which 
was  rejected.     We  do  not  well  see  how  the  one  could  be  sepa- 
rated from  the  other.     The  declarations,  too,  what  were  they) 
Were  they  statements  of  facts  by  the  prisoner  offered  as  oTidence 
of  those  facts  ?    If  so,  they  were  clearly  inadmissible.     Were 
they  wild,  incoherent,  and  disjointed  exclamations  in  relation  to 
his  wife's  adultery,  evincing  that  they  proceeded  from  an  unsound 
mind  ?    If  so,  the  prisoner  should  have  offered  them  as  proof  un- 
der his  defense  of  insanity,  and  they  would  doubtless  have  been 
received.   If  we  are  to  judge  of  their  nature  from  the  declarations, 
which  were  received,  as  having  been  made  on  the  night  of  the 
homicide,  and  proved  by  the  witness  Dausey,  then  they  ought 
to  have  been  rejected  as  the  mere  idle  ravings  of  a  drunken  man. 
Our  difficulty  in  understanding  the  exception  is  still  further 
increased,  by  the  apparently  inconsistent  grounds  of  defense 
assumed  for  the  prisoner.     One  ground  which  we  have  already 
considered,  is  that  his  wife  was  actually  guilty  of  adultery  with 
the  deceased.     Now  if  by  monomania  on  that  subject  is  meant, 
that  the  prisoner  was  laboring  under  mental  delusion  that  his 
wife  was  guilty,  when  in  truth  she  was  innocent,  then  the  fact  of 
her  innocence  is  directly  opposed  to  what  was  asserted  and 
offered  to  be  proved  by  the  prisoner's  counsel.    But  if  the 
prisoner's  wife  was  guilty,  and  the  insane  delusion  of  his  mind 
was,  that  he  had  the  right  to  kill  her  paramour,  then  it  would 
raise  a  most  important  and  interesting  question,  whether  insanity 
to  that  extent  only  would  render  him  irresponsible  for  crime. 
It  seems  to  be  settled  by  the  highest  authority  in  England,  that 
it  would  not:  Stark,  on  Non  Compos,  66;  Note  to  Eegina  v. 
Higgingon,  1  Car.  &  K.  129;  S.  C,  47  Eng.  Com.  L.  130.     But 
we  do  not  wish  to  express  an  opinion  upon  it,  unti]  the  question 
is  brought  directly  before  us.     In  this  case  we  are  compelled  to 
decide  against  the  prisoner,  because  he  has  not  shown  us,  that 
he  has  been  deprived  of  any  benefit  or  advantage,  to  which  by 
law  he  was  entitled.    An  exception  has  been  taken  here  to  the 
manner  in  which  the  verdict  was  rendered  against  the  prisoner. 
It  is  contended,  that  the  verdict  is  a  nullity,  because  it  was  ren- 
dered hj  each  juror  severally,  instead  of  by  the  whole  josntlv. 
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We  think  that  eoLoeption  is  not  sustainahle.  The  juxy 
together,  consulted  together,  came  into  court  together,  to  render 
their  yerdict  jointly.  At  the  instance  of  the  prisoner's  counsel, 
they  were  polled  and  each  was  called  upon  to  say  for  himself, 
whether  he  found  the  prisoner  guilty  or  not  guilty.  Each 
answered  for  himself,  that  he  found  him  guilty.  Surely  such 
finding  of  each  constituent  member  of  the  whole  body,  is  in  fact 
and  in  law  the  yerdict  of  the  jury,  just  as  much  as  if  they  had 
returned  their  yerdict  in  the  usual  manner  through  their  fore- 
man, and  had  then  been  polled  and  had  spoken  each  for  himself. 
The  cases  cited  by  the  counsel,  Blacldey  y.  Skddon,  7  Johns.  82, 
and  WaUs  y.  Brains,  Cro.  Eliz.  778,  only  show  that  after  the 
yerdict  is  receiyed,  but  before  it  is  recorded,  the  juxy  may,  if  the 
court  please,  be  examined  by  the  poll,  and  then  either  of  the 
jurors  may  disagree  to  the  yerdict.  But  here  neither  of  them 
did  disagree,  and  when  the  yerdict  was  receiyed  and  recorded, 
it  became  the  joint  yerdict  of  the  whole  jury.  Indeed,  the  yer- 
dict might  haye  been,  and  should  haye  been,  entered  in  the 
usual  form,  without  stating  upon  the  record  that  the  jury  had 
been  polled.  A  motion  was  made  in  the  court  below,  and  has 
been  renewed  here,  to  arrest  the  judgment  for  a  defect  alleged 
to  be  apparent  on  the  face  of  the  bill  of  indictment.  The  defect 
has  not  been  pointed  out  to  us,  and  the  closest  scrutiny  has  not 
enabled  us  to  detect  it  ourselyes. 

We  must  therefore  direct  it  to  be  certified  to  the  superior  court 
of  law  for  Crayen  county,  that  there  is  no  error  in  the  record. 

Ordered  to  be  certified  accordingly. 

Ihtozioatioii  as  Dktbnsb  on  Tbial  Foa  Mubdxb:  See  note  to  WkUrfard 
y.  CommonweaUht  18  Am.  Deo.,  at  page  782. 

DiBTiNonoN  BBTWEBN  MuRDKB  AND  Manslauobteb:  See  Slaughter  t. 
ConunomoedUh,  37  Am.  Dec.  d38,  and  note  referring  to  previons  caeee  in  this 
fleriee.  The  sabject  of  what  constitnteB  murder  is  diwasBed  at  length  in  the 
note  to  WkUtford  %  Commonwealth^  18  Id.  771. 

Pbibonbb  Finding  Decbasbd  in  Aduutkbt  with  his  Wivb  and  instantly 
killing  him,  the  crime  ia  but  manslaughter,  because  of  the  legal  provocation: 
Howard  v.  Howard,  6  Jones'  L.  237;  so  where  a  prisoner  looked  through  the 
crack  of  his  house,  and  saw  the  deceased,  whom  he  had  before  suspected, 
with  his  arms  around  hb  wife's  neck,  and  saw  enough  to  satisfy  him,  and  ran 
around  to  the  door  and  into  his  house,  when  the  deceased  came  at  him  with 
a  knife  and  he  killed  him,  the  crime  is  not  murder,  but  manslaughter;  this 
situation  was  not  the  very  act  of  adultery,  but  was  severely  proximate,  and 
the  court  said  that  fine  distinctions  need  not  be  made:  Stale  v.  Harmam,  7S 
N.  G.  519;  but  if  the  prisoner  kiUs  the  adulterer  deliberately,  after  the  fact» 
for  revenge,  and  after  sufficient  cooling  time,  it  is  murder  nndonbtedly :  SkUe 
▼.  Samuel,  3  Jones'  L.  76;  these  cases  and  Maher  ▼.  People,  10  Mich.  212,  all 
eite  the  principal  case. 

Am.  Dae.  Toi..  XUX— M 
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Kline  y.  Shuler. 

18  iBonLL't  Law,  4M.] 

Aonoir  iob  MiuoioinB  Pbosbcution  will  Liz,  after  the  dkbhaige  of  tiit 
aooiued.  If  the  prooeedings,  though  defective,  were  malicioiiBlj  proeeented 
without  probable  canee. 

Bi  AonoN  VOB  Malicious  Pbobkoution  of  ak  Indiotmknt,  the  faoti 
that  the  defendant's  name  was  not  indoned  on  the  indictment  as  prose- 
cutor, and  that  plaintiff  did  not  prove  he  gave  evidence  against  him  on 
the  trial,  are  not  conclusive  that  the  defendant  was  not  the  proaeoator, 
as  he  may  have  promoted  the  proeecotion,  and  been  the  cause  of  it,  though 
not  avowedly  the  prosecutor,  appearing  of  record. 

DiiBrDANT  IK  AonoN  won  Malioioto  Pboseoution  is  liable  if  in  point  of 
hct  the  indictment  was  preferred  at  his  instaaoe,  though  he  is  not 
avowedly  the  prosecutor,  appearing  of  record. 

iH  AcriON  FOB  Malicious  Pboseoution  of  an  Indicticxnt,  the  hat  that 
the  warrant  of  arrest  issued  by  the  justices  was  without  a  seal  can  not 
impair  its  force  as  evidence  of  the  defendant's  oonneetion  with  the  pre- 
ferring and  prosecuting  the  indictment. 

AonoN  for  malicious  prosecution  of  an  indictment  against  the 
plaintiff  for  larceny.  On  the  trial  it  appeared  that  the  defendant 
swore  that  the  plaintiff  stole  certain  sheaves  of  oats,  and  applied 
to  the  justices  of  the  peace  for  a  warrant;  that  a  warrant  was 
issued  against  him  by  two  justices,  but  was  only  signed  by 
them  and  was  not  under  seal;  plaintiff  was  thereupon  arrested, 
examined,  and  bound  over  by  the  magistrate  to  court  for  the 
offense.  The  plaintiff  gave  in  evidence  the  record  of  an  indict- 
ment for  larceny  found  against  him,  his  trial  and  acquittal,  and 
that  the  defendant,  upon  the  return  of  the  process  to  court,  ap- 
peared as  a  witness  against  the  plaintiff,  and  was  the  only  one 
sworn  and  sent  to  the  grand  jury;  and  that  defendant  made 
a  bet  that  he  would  convict  the  plaintiff  on  the  indictment. 
The  defendant  insisted  that  the  warrant  was  void,  being  un- 
sealed, and  consequently  that  he  could  not  be  held  responsible 
as  prosecutor  on  it.  Other  grounds  of  defcBse  appear  from 
the  opinion  of  the  court.  Verdict  and  judgment  for  the  plaintiff; 
the  defendant  appealed. 

J.  W.  Woodfin,  for  the  plaintiff. 

Edney^  contra. 

By  Court,  Butfih,  0.  J.  If  the  magistrates  had  discharged 
the  plaintiff  and  the  action  were  for  malidously  charging  the* 
plaintiff  with  the  larceny  before  them  and  causing  him  to  be 
arrested  therefor,  it  is  not  seen,  that  the  defect  in  the  warrant 
could  have  protected  the  defendant.    For  the  charge  alleged 
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against  the  plaintiff  was  of  an  infiunons  offuise,  and  the  magis- 
trates had  cognizance  of  it  as  respected  the  arrest  and  examina- 
tion of  the  person  accused,  and  by  the  prosecution  the  plaintiff 
would  have  been  prejudiced  in  his  property  and  character. 
Upon  those  grounds  it  has  been  often  held,  that  after  the  dis- 
charge of  the  accused  this  action  will  lie,  if  the  proceedings 
though  defective,  were  maliciously  prosecuted  without  probable 
cause:  Chambers  t.  Bdbinson^  Stra.  691;  Elsee  y.  Smith,  1  Dow. 
&  By.  99.  But  that  is  not  material  here,  since  the  action  is  for 
the  malicious  prosecution  of  the  indictment.  Now,  the  defense 
is,  that  the  defendant  was  not,  in  point  of  law,  to  be  taken  as 
the  prosecutor  of  it,  because  he  was  not  indorsed  as  such  on  the 
bill  and  the  plaintiff  did  not  prove  that  the  defendant  gave  evi- 
dence against  him  on  his  trial.  But  clearly  those  circumstances 
do  not  determine  the  defendant's  liability,  as  he  may  have  pro- 
moted the  prosecution  and  been  the  cause  of  it,  though  not 
avowedly  the  prosecutor,  appearing  of  record.  He  is  liable,  if 
in  point  of  fact  the  indictment  was  preferred  at  this  instance. 
To  establish  the  affirmative,  the  circumstances,  that  the  defend- 
ant in  the  first  instance  applied  for  a  warrant  against  the  plaint- 
iff for  the  larceny  and  caused  him  to  be  arrested  and  bound 
over,  and  again  attended  and  went  before  the  grand  jury  as  a 
witness  against  him,  and  also  made  a  wager  that  he  would  con- 
vict him  on  the  indictment,  certainly  constituted  evidence  proper 
to  be  submitted  to  the  jury.  It  not  only  tended  to  show,  that 
the  defendant  caused  the  indictment  to  be  preferred;  but  to  most 
minds  it  amounts  to  sufficient  and  convincing  proof.  It  is  plain, 
that  the  defect  in  the  warrant  could  not  impair  its  force,  as  evi- 
dence to  the  point  now  under  consideration,  namely,  the  defend- 
ant's connection  with  the  preferring  and  prosecuting  the  indict- 
ment, for  whether  the  warrant  be  good  or  bad,  it  was  issued 
at  the  instance  of  the  defendant  and  was  the  first  move  in  the 
afiiur,  which  ended  in  the  indictment  for  the  same  charge,  and 
he  offers  nothing  to  show  that  he  repented  of  his  agency  in  mak- 
ing the  accusation,  and  separated  himself  from  it  before  the 
indictment  was  sent.  However,  the  sufficiency  of  the  proof  is  not 
a  question  for  the  court,  but  was  exclusively  for  the  jury  and  was 
left  to  them;  and  our  province  is  merely  to  say,  whether  the 
facts  amounted  to  any  evidence,  on  which  the  case  could  be  left 
to  the  jiuy,  upon  which  the  opinion  of  the  court  is  decidedly  hi 
the  affirmative. 
Judgment  affirmed. 
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AoxxoiriiimlfAuaiousPBoasooTiov.WHiirLnBxSee  TnufUY.  AntU,  44 
Am.  Dec  125^  and  omm  died  in  the  note. 

Fatal  DcnDor  nr  Warbakt  of  Absvt  PRxvasm  Aonov  iob  MAUciout 
PBoaaoDTiON!  Oodf/Uld  r,  Brtwebay,  S8  Am.  Deo.  128. 

DmiroAiiT  u  SnmoacvTLT  Pbouodtob  to  Susf  aih  AonoH  vob  Mau- 
oious  FHouoDTiov  BffooBt  him,  if  the  pgoeeontion  to  which  the  pi*»»*8|r  wie 
subjected  wee  institated  at  Ua  instance  and  request  hy  the  attomey  for  the 
state:  Orami  ▼.  Demi,  88  Am.  Dec  228. 


MoNeelet  v.  Habk 

18  laaDBLL't  Law,  49SL] 

OmAMm  m  Fbavbulbnt  Contstaivoi  is  not  Bomro  bt  SmuuFi^s  8axji 
of  the  property,  if  the  sheriff's  sale  was  irregular  and  Toid. 

PnaoNAi^T  MxrsT  bi  Pbbsknt  at  Shxbifp's  Salb  ov  It,  but  it  need  not 
be  literally  in  the  sherifiTs  hands,  or  directly  nnder  his  hammer;  it  ui  suf- 
ficient if  it  is  in  such  a  situation  that  the  bidden  could  see  it»  and  hnvt 
an  opportunity  of  examining  its  quality  and  value 

P&saxNcs  or  Pkbsonalty  at  Shsbut'^  Salb  is  Qubbtion  of  Law,  when 
the  facta  have  been  ascertained,  and  the  court  em  in  leaving  it  to  a  juy 
as  a  conclusion  of  fact. 

Oats  abb  hot  Pbbsbkt  at  Sbbbiff^  Salb,  so  as  to  render  it  valid,  when 
at  the  time  they  are  in  a  house  on  the  premises,  several  hundred  yards 
distant  from  the  place  of  sale,  and  the  bidders  could  not  see  them  nor  ex* 
amiue  their  quality  and  value. 

Absbnob  of  Goods  at  Tdib  akd  Plaob  of  Shbbiff*8  Salb  is  not  Bz- 
OUSED  by  the  fact  that  the  articles  sold  had  been  previously  shown  on 
the  same  day  to  the  bidders,  for  the  sale  must  be  conducted  in  such  maa^ 
ner  that  every  person  who  may  come  up  before  the  articles  are  knocked 
^wn  by  the  auctioneer  may  see  and  eiamine  them,  so  as  to  enaUe  him 
to  become  a  bidder  if  he  chooae. 

Tbotkb  for  the  conTendon  of  aqnantiiyof  oats  and  eom;  plea 
not  guilty.  The  plaintiff  claimed  under  a  oonTeyanoe  acknowl- 
edged to  be  void  as  to  creditors,  and  the  defendant  nnder  a  sub- 
sequent sheriff's  sale  on  ezecntions  against  the  Tender.  The 
plaintiff  contended  that  the  sheriff's  sale  was  irregular  and  Toid, 
and  that  defendant  was  not  such  a  purchaser  as  could  avoid  the 
plaintiff's  conveyance.  The  evidence  showed  the  com  to  be  in  a 
field,  only  part  of  which  was  visible  from  the  point  where  the 
sale  was  made;  the  evidence  as  to  the  oats  appears  from  the 
opinion.  The  court  instructed  the  juiy  as  appears  from  the 
opinion,  and  left  the  validity  of  the  sale  to  the  juiy  as  a  quea- 
tion  of  fact.  Verdict  and  judgment  tbeieon  for  the  defendant 
The  plaintiff  appealed. 

OAame,  for  the  plaintiff. 
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Clarke,  contra. 

By  Court,  Battle,  J.  There  oan  be  no  doubt,  that,  if  the 
Bheriff's  sale,  nnder  which  the  defendant  purchased,  were  Toid* 
the  plaintiff  was  not  bound  by  it.  His  donor  could  certainly 
have  taken  advantage  of  it,  and  he,  claiming  from  the  donor, 
and  standing  in  his  place,  must  haye  had  the  same  right:  Hoi' 
lawel  Y.  Skinner,  4  Ired.  L.  165  [40  Am.  Dec.  431].  The  ques- 
tion then  arises,  whether  the  sale,  at  which  the  defendi^t 
purchased,  was  void.  It  is  attacked  upon  the  ground,  thai 
the  articles  sold  were  not  present  at  the  time  and  place  of  the 
sale.  The  presiding  judge  held  properly,  that  they  must  be 
present,  and  equally  so,  that  they  need  not  be  literally  in  the 
sheriff's  hands  or  directly  under  his  hammer — ^that  it  was  suf- 
ficient, if  they  were  in  such  a  situation,  that  the  bidders  could 
see  them  and  have  an  opportunity  of  examining  their  quality 
and  value:  Ainsworih  v.  OreerUee,  8  Murph.  470  [9  Am.  Dec. 
615];  Smiihy.  TriM,  1  Dev.  &  B.  241  [28  Am.  Dec.  565];  but 
he  erred  in  leaving,  as  a  question  of  ftict,  to  the  jury,  what 
he  ought  to  have  decided  himself,  that,  if  they  believed  the 
testimony  to  be  true,  the  oats  at  least  were  not  present  ac* 
cording  to  the  principles  which  he  had  so  clearly  and  prop* 
erly  laid  down.  According  to  the  testimony  of  one  witness,  the 
oats  were  in  a  house  on  the  premises,  several  hundred  yards, 
and  according  to  another  a  quarter  of  a  mile  from  the  place 
where  the  sale  was  made.  The  bidders  could  not  at  the  moment 
see  them,  nor  examine  their  quality  and  value,  and  of  course 
were  invited  to  bid  in  ignorance  of  these  essential  particulars* 
Nor  can  the  fact  stated,  that  the  articles  sold  had  been  previ* 
ously  on  the  same  day  shown  to  the  bidders,  avoid  the  effect  of 
their  absence  at  the  time  and  place  of  the  sale.  For  that  must  be 
conducted  in  such  manner,  that  every  person,  who  may  come  up 
before  the  articles  are  knocked  down  by  the  auctioner,  may  see 
and  examine  them,  so  as  to  enable  him  to  become  a  bidder  if  he 
choose.  To  hold  otherwise  would  be  to  give  some  of  the  per- 
sons present  an  advantage  over  others,  and  thus  prevent  that 
fair  and  open  competition,  which  the  law  so  much  desires  in 
sales  of  this  kind.  For  the  error  of  the  judge  in  failing  to  in- 
struct the  jury  on  a  question  of  law,  material  to  the  plaintiff's 
daim,  which  was  presented  by  the  testimony,  there  must  be  a 
new  trial.  This  renders  it  unneccessaiy  that  we  should  consider 
whether  the  sale  of  the  com  was  valid. 

Indeed,  the  facts  respecting  the  sale  of  that  article  are  not 
stated  with  sufficient  fullness  and  precision  to  enable  us  to  de- 
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cide  that  question.  The  case  does  not  mention  whether  the 
com  was  standing  or  lying  in  heaps  in  the  field,  when  it  was 
sold;  whether  it  was  sold  altogether,  or  by  the  bushel  or  other 
measure;  nor  how  much  of  the  field  could  be  seen  by  the  bid- 
ders from  the  spot  where  the  sale  took  place.  It  was  not  neces- 
sary that  the  sheriff  and  bidders  should  have  been  in  the  field 
or  immediately  at  it:  Skinner  v.  Skinner y  4  Ired.  L.  175,  but  they 
ought  to  have  been  in  such  a  situation  that  they  could  see  the 
probable  quantity  and  quality  of  what  they  were  called  upon  to 
buy.  These  facts  may  be  ascertained  upon  the  next  trial,  when 
the  court  will  be  prepared  to  pronounce  the  law  applicable  to 
them.  The  judgment  must  be  reversed  and  a  venire  de  novo 
awarded. 
Judgment  reversed  and  venire  de  novo. 

Eqihtt  will  not  Bxuxvm  Vxndsb  nv  Fsuludulbnt  Ookyxtakcs  aoadcct 
Cbeditob  of  a  vendor  pnrohaBixig  on  exeoation!  Moore  t.  Tarleton,  87  Am. 
Dec70L 

Pbesencx  of  Goods  at  Exboutiov  Sale,  Necessity  of,  and  Effect  of 
Want  op:  Soe  Cresson  v.  SUnU,  8  Am.  Deo.  373;  Aifuworih  v.  Oreenke^  9 
[d.  615;  HcmilUm  v.  Shrewnbury,  16  Id.  779;  S^ifh  v.  TriU,  28  Id.  606;  /b«- 
ter  y.  Mabe,  37  Id.  749. 


Raqsdale  v.  Williamb. 

[8  iBSDKLL't   liAWf  408.] 
OONTXBSION— AKT  ACT  OF  OWNEBSHIP  OYER  THE  PbOPERTT  TaKEN,  whioh 

is  inoonsistent  with  the  true  owner's  right  of  dominion  over  it,  isevidenoe 
of  a  oonversion. 
Defendant  is  not  Gun/nr  of  Conversion  where  a  wagon  belonging  to  the 
plaintiff  is  broaght  to  his  premises  and  left  there  and  the  plaintiff  makes  a 
demand  for  it  but  of  no  one  in  particular,  and  there  was  no  assertion  of  title 
on  the  part  of  the  defendant  and  no  refusal  to  deliver  the  wagon,  nor  offer 
or  threat  to  prevent  the  plaintiff  from  taking  possession;  where,  in  fact, 
throughout  the  whole  transaction  the  defendant  was  entirely  passive. 

Case  in  trover  for  a  wagon.  Plaintiff's  property  was  admitted. 
The  plaintiff  had  hired  the  wagon  to  one  Bailey,  who  had  traded 
it  with  Dowell;  and  the  latter  drove  it  to  the  defendant's  prem- 
ises and  left  it  there,  where  plaintiff  found  and  claimed  it.  The 
defendant  explained  how  it  came  there  and  how  Dowell  came 
into  the  possession,  and  expressed  a  wish  that  Bailey  and  Dowell 
would  rescind  their  exchange  and  that  plaintiff  would  get  his 
wagon  and  Dowell  the  horse  he  gave  for  it.  The  plaintiff  made 
an  affidavit  before  a  magistrate,  stating  the  circumstances  and 
that  Dowell  had  possession  of  the  wagon.     He  read  this  affidavit 
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io  a  oompanj  at  the  defendant's  place  and  made  a  demand  for  the 
wagon,  but  of  no  one  in  particular.  Other  facts  are  stated  in  the 
opinion.  Dowell  left  the  county  afterwards,  and  nothing  further 
was  seen  of  the  wagon.  The  defendant's  counsel  insisted  there 
was  no  evidence  of  a  conyersion  by  the  defendant,  and  if  there 
was,  the  conversion  was  not  for  his  use  and  benefit,  and  therefore 
plaintiff  could  not  recover,  and  asked  the  court  to  so  instrufi  the 
jury,  but  the  court  refused .  The  court  charged  it  was  immaterial 
for  whose  use  the  conversion  was  made;  and  that  if  defendant 
co-operated  with  Dowell  in  carrying  the  wagon  away,  he  would 
be  liable.  Verdict  and  judgment  for  the  plaintiff;  defendant 
appealed. 

Ouion,  for  the  plaintiff. 

Clarke ,  contra. 

By  Court,  Nash,  J.    The  only  question  in  this  case  is  as  to 

the  conversion,  the  plaintiff's  title  not  being  disputed.  Any 
act  of  ownership  over  the  property  taken,  which  is  inconsistent 
with  the  true  owner's  right  of  dominion  over  it,  is  evidence  of  a 
conversion.  Thus  an  asportation  of  the  goods  for  the  use  of 
the  defendant,  or  of  another  person,  is  a  conversion,  because  it 
is  inconsistent  with  the  general  right  of  dominion  which  the 
owner  has  in  the  chattel.  So  also  if  A.  is  in  possession  of  a 
horse  or  other  chattel  property,  belonging  to  B.,  and  upon 
demand  refuses  to  deliver  it,  this  refusal  is  evidence  of  a  con- 
version, because  there  is  an  assertion  of  right,  inconsistent 
with  B.'s,  of  general  dominion  over  it:  3  Stork.  N.  P.  2667; 
Foulds  V.  WiUoughby^  1  Dowl.  86.  In  this  case  the  defendant 
did  not  take  the  wagon,  it  is  found  on  his  premises;  he  neither 
refused  to  deliver  it,  nor  is  there  evidence  of  any  act  of 
ownership  over  it  exercised  by  him.  On  the  contrary,  he  dis- 
claims all  ownership,  and  tells  how  it  came  on  his  premises 
and  acknowledges  the  right  of  the  plaintiff.  For  although  he 
gives  it  as  his  opinion,  that  by  the  exchange  between  Bailey 
and  Dowell,  the  plaintiff  had  lost  his  right  to  the  wagon,  ar.d 
Dowell  had  acquired  it;  yet  he  states  how  the  latter  had  ac- 
quired it,  showing  plainly  that  he  was  mistaken  in  his  opinion, 
and  that  the  right  still  remained  in  the  plaintiff.  In  the  first 
conversation  between  the  plaintiff  and  defendant,  then,  nothing 
occurred  to  put  the  defendant  in  the  wrong.  In  the  second, 
the  plaintiff  and  the  defendant  and  Dowell  are  all  present  with 
the  wagon,  the  true  owner,  the  man  on  whose  premises  the 
wagon  had  been  left,  and  he  who  had  brought  and  left  it  there. 
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A  desuuid  mm  made  1^  fhe  plaintiff^  but  on  no  one  in  particiilar. 
Upon  ihe  aiBda^it  being  read^  asserting  the  dragon  to  be  in 
poseefldon  of  Dowell,  the  defendant  obsenres,  "  Dowell  has  no 
possession  here,  these  are  my  possessions."  They  were  then  on 
the  premises  of  the  def  endant,  and  he  asserted  nothing  bat  the 
tact;  still  there  is  no  assertion  of  title  on  the  part  of  the 
defendant,  and  no  refusal  to  deliver  the  wagon,  nor  offer  or 
threat  to  prevent  the  plaintiff  from  taking  possession.  There 
is,  then,  at  this  time  no  conversion  or  evidence  of  it. 

It  is  stated  liy  Baron  Alderson  in  FauMs  v.  WtOcughby,  1 
Dowl.  86,  ''  If  an  act  is  done,  which  does  not  call  in  qnestion 
any  general  right  of  dominion  over  the  chattel,  it  is  no  conver- 
sion/' Here  no  act  is  done  by  the  defendant  from  first  to  last, 
no  refusal  to  deliver,  no  claim  of  right  to  the  property;  in 
truth  throughout  the  whole  transaction  the  defendant  was  en- 
tirely passive.  We  think,  therefore,  his  honor  erred  in  refusing 
the  first  part  of  the  instruction  required.  We  concur  with  him 
in  his  charge,  that  it  was  not  material  for  whose  use  the  conver- 
sion was  made  (if  made  at  all).  In  Shipwick  v.  Blanchard,  6  T. 
B.  298,  it  is  decided,  to  "maintain  trover,  the  goods  must  be 
taken  or  detained  with  intent,  to  convert  to  the  taker's  own  use 
or  the  use  of  some  other  person."  We  agree  further  with  his 
honor  in  the  latter  part  of  the  chaige,  but  there  was  no  evidence 
that  the  defendant  aided  or  assisted  Dowell  to  take  off  the 
wagon. 

For  the  error  pointed  out,  in  the  refusal  to  instruct  the  juxy, 
as  required,  there  must  be  a  venire  de  novo. 

Judgment  reversed,  and  venire  de  novo  awarded. 

What  OoNSTmTTBS  Ck>KVBBSiON:  See  Hart  v.  SUrmer,  42  Am.  Deo.  500| 
BurdiU  v.  Hunt,  43  Id.  289;  Zente  ▼.  Chamben,  44  Id.  03;  Lee  v.  Mattkewi, 
44  Id.  488;  FaUeev,  CfUmore,  45  Id.  2S6;  i^mre  y.  ifiUer,  46  Id.  188;2bdkify 
V.  Prfee,  47  Id.  744,  and  oeeee  referred  to  in  the  notes  to  theae 


Abbinoton  v.  Sobewb. 

[9  iBBDBLL't  Law,  43.] 

IimBin  or  Wife  w  Lxoaot  in  Admini8tbatqb'&  Hamds  cav  itot  bi 

Attached  for  a  debt  due  from  her  husband. 
Uhlbss  Husband  Collects  Money  or  Disposes  or  Intebbst  of  Wife  in 

a  legacy  in  the  administrator's  hands,  the  right  of  the  wife  oontuiueai 

and  would  sarvive  to  her  or  her  representatives. 
Aitaohkbnt     Pbooess  Opebates  Only  upon  Such  Intebbsib  of  the 

debtor  as  exist  at  the  time  it  is  served,  and  not  on  sach  as  may  aftar- 

wards  arise. 
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DiBT  oommenoed  by  original  attachment.  One  Anington 
died,  and  bequeathed  Oxe  sum  of  three  hnndred  dollars  each  to 
Mourning  Screws,  the  wife  of  the  defendant,  and  his  three  other 
grandchildren.  The  will  contained  a  limitation  oyer  to  the 
other  grandchildren  in  case  any  one  of  them  should  die  without 
issue.  One  of  the  grandchildren  died  intestate  and  without 
children,  leaving  the  others  surviTing,  and  Eelly  Bawls  was  ap- 
pointed her  administrator.  Bawls,  ihe  administrator,  was  sum- 
moned as  garnishee  in  this  action,  and  he  stated  the  above  in 
his  answer.  Plaintiff  moved  for  the  condemnation  of  one  third 
of  the  amount  of  the  legacy  in  satisfaction  of  his  judgment; 
the  motion  was  refused  and  the  garnishee  discharged;  ttieplaani- 
iff  appealed. 

MSler,  for  the  plaintiff. 

B.  F.  Moore  ^  for  the  defendant. 

By  Court,  Buffot,  0.  J.  The  court  ooncnm  in  the  opinion 
of  his  honor.  An  attachment  may  be  served  in  the  hands  of 
any  person  indebted  to  the  defendant  or  having  any  of  his 
effects.  But  this  interest  of  Mrs.  Screws,  in  the  hands  of  her 
sister's  administrator,  is  not  a  debt  to  the  defendant,  her  hus- 
band, but  belongs  to  him  and  her  in  her  right.  It  can  not 
become  his  but  by  reducing  it  into  possession.  Begarding  this 
interest  as  a  debt,  there  is,  then,  an  inconsistency  in  attaching 
it  as  a  debt  to  the  husband;  since  which  outstanding,  it  can 
not  legally  be  his.  He  might,  indeed,  release  the  demand  or 
assign  it  in  equity;  but  unless  he  collects  the  money  or  disposes 
of  the  interest,  the  right  of  the  wife  continues  and  would  survive 
to  her  or  her  representative.  He  could  not  recover  it  in  his  own 
name,  and  it  follows  that  it  can  not  be  attached  as  a  debt  to 
him.  Process  operates  only  upon  such  interests  of  the  debtor 
as  exist  at  the  time  it  is  served,  and  not  on  such  as  may  after- 
wards arise:  Oentry  y.Wagsiaffy  8  Dev.  L.  270;  Flynn  v.TFitt* 
iams,  1  Ired.  L.  609. 

Judgment  affirmed. 

DisTBiBunvi  Shasb  of  Wifb  IK  HSR  Fathbb's  Estatb  is  a  ohose  In 
aotion  to  which  she  ia  entitled,  nnaffected  by  the  debts  of  her  hnsbimd,  nnlen 
prior  to  his  death  he  has  redaoed  the  same  to  possession:  Florif  v.  Beeher,  45 
Am.  Dec.  610.  The  principal  case  was  cited  to  the  point  that  at  law  a  lega<7 
of  the  wife  can  not  be  taken  under  attachment  by  a  creditor  of  the  hosband, 
in  McLean  v.  McPheuU,  6  Jones'  £q.  17. 

Husband  uum  "Bmduce  Wife's  Pbopsbtt  to  Possfssiov  in  order  for 
tha  title  to  vest  in  him:  Pantma  v.  ParwmB,  32  Am.  Dec.  982;  Cfaplkiffmr  ▼, 
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SuUhmn,  37  Id.  575^  and  note  di»co«iiing  the  mbjeot  ai  to  what  amoonti  to  a 
redaction  to  poawMaion;  Jaekton  ▼.  McAlUeff,  40  Id.  020;  MWer  v.  inUer, 
19  Id.  50;  ^U90  ▼. /ofiea,  21  Id.  690;  Slo€omby.Brtedhve,2Sld.l3&;  Boomt 
▼.  ^drflMm,  46  Id.  43;  Leaky  r.  Mtmpin,  47  Id.  120. 


PooiiB  V.  Cox. 

[9  iBBDKLL't  Law,  M.] 

fioHDS  Oivxv  FOB  PltOFX&  DiscHABOB  OF  DuTiBs  OF  Offiob,  where  a  term 
of  office  is  for  more  than  a  year,  at  the  time  of  appointment,  and  the 
new  bonds  given  from  time  to  time  afterwards  are  camnlative,  and  the 
new  bonds  become  an  additional  security  for  the  discharge  of  sach  of 
the  dnties  as  have  not  been  performed  at  the  time  they  are  entered  into. 

Tms  was  an  agreed  case.  The  facts  are  substantially  as  fol- 
lows: One  Edwards  was  elected  sheriff  of  Wake  connty  for  two 
years,  at  the  August  sessions,  1846,  when  he  gave  a  bond  in  the 
penal  sum  of  five  thousand  dollars  for  the  collection  and  pay- 
ment of  the  county,  parish,  and  school  taxes.  At  the  August 
sessions,  1847,  he  executed  a  like  bond,  with  the  defendants  as 
his  securities,  in  conformity  to  the  statute  requiring  the  renewal 
of  official  bonds,  and  died  the  following  month,  having  made 
no  settlement  of  the  taxes.  In  January,  1848,  Poole,  the  chair- 
man of  the  board  of  superintendents  of  the  common  schools, 
demanded  the  money  due  that  fund  of  the  defenda,pts,  as  sure- 
ties on  the  bond  of  1847,  and  it  being  refused,  commenced  this 
action;  on  motion,  a  judgment  was  rendered  in  the  county 
court  for  the  sum  due,  and  an  appeal  was  taken  to  the  superior 
court.  Subsequently  to  the  commencement  of  this  action  an 
action  was  commenced  in  the  county  court  on  the  bond  of  1846 
by  the  trustees  of  the  said  three  funds,  and  judgment  was  con- 
fessed for  the  entire  penalty  of  the  bond.  The  defendants,  at 
this  term  of  the  court,  pleaded  since  the  last  continuance  of  the 
cause,  this  judgment  in  bar.  The  court  being  in  favor  of  the 
plaintiffs,  judgment  was  rendered  in  their  favor;  the  defendants 
appealed. 

B,  F,  Moore,  for  the  plaintiff. 

G.  W.  Haywood,  McRae;  and  Iredell,  for  the  defendants. 

By  Court,  Peabsun,  J.  We  consider  the  principle  well  settled, 
that  where  a  term  of  office  is  for  more  than  one  year,  the  bonds 
given,  for  a  proper  discharge  of.  the  duties  of  the  office,  at  the 
time  of  appointment,  and  the  new  bonds  given  from  time  to 
time  afterwards,  are  cumulative — that  is,  the  first  bonds  con- 
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tinue  to  be  a  seonrily  for  the  disoharge  of  the  duties,  as  at  first 
intended,  and  the  new  bonds  become  an  additional  secnrity  for 
the  discharge  of  such  of  the  duties,  as  have  not  been  performed 
at  the  time  thej  are  entered  into. 

This  principle  is  deduced  from  two  considerations.  The  new 
bonds  are  not  required  for  the  relief  of  the  sureties  upon  the 
first  bonds,  but  are  taken  for  the  benefit  of  those,  who  may  be 
concerned  in  the  proper  discharge  of  the  duties  of  the  ofiBce; 
and  when  the  office  is  to  continue  for  more  than  one  year,  it  was 
presumed  that  the  bonds,  taken  at  first,  might  become  insuffi- 
cient from  the  insolvency  of  the  sureties  or  other  causes;  hence 
the  legislature  took  the  precaution  to  require  new  bonds  to  be 
given  from  time  to  time,  and  the  courts,  in  order  to  give  effect 
to  the  intention  of  the  law-makers,  consider  the  new  bonds  not 
as  taking  the  place  of  the  old  ones,  but  as  additional  thereto. 
Bell  V.  Jasper,  2  Ired.  Eq.  597,  and  other  cases,  settle  this  prin- 
ciple as  to  the  bonds  of  guardians.  Oaia  v.  Bryan,  3  Dev.  L. 
451,  settles  this  principle  as  to  the  bonds  of  clerks.  The  same 
principle  is  applicable  to  the  bonds  of  sheriffs.  We  presume 
the  question  would  not  have  been  raised,  but  for  the  fact,  that 
tormerly  sheriffs  were  appointed  annually,  and  then  their  bonds 
were  not  cumulative,  for  each  appointment  was  a  new  office, 
and  the  sureties  of  one  year  were  no  more  bound  for  the  duties 
of  a  former  year,  when  the  same  man  was  appointed  a  second 
time,  than  if  another  person  had  received  the  appointment; 
but  when  the  law  was  changed,  so  that  the  sheriffs  are  elected 
for  two  years,  and  are  required  to  renew  their  bonds  annually, 
then  the  principle  of  cumulative  bonds  clearly  applied.  When 
there  is  the  same  reason,  there  is  the  same  law. 

The  counsel  for  the  defendants  attempted  to  take  a  distinction 
between  bonds,  like  the  present,  given  at  the  expiration  of  the 
first  year,  for  the  collection  of  county,  poor,  and  school  taxes, 
and  the  then  bonds  of  a  sheriff ;  insisting  that  bonds,  like  the 
present,  are  prospective — that  this  bond,  given  in  August,  1847, 
was  a  securiiy  for  the  taxes  collected  in  1848,  and  the  bond, 
given  in  August,  1846,  a  security  for  the  taxes  collected  in  1847. 
We  are  unable  to  see  any  ground  for  this  distinction.  The 
principle,  which  has  been  established,  is,  that  the  new  bonds  are 
additional  securities  for  the  discharge  of  all  such  duties  as  have 
not  been  performed  at  the  time  they  are  entered  into,  as  well 
such  as  have  been  commenced,  but  are  not  completed,  being  in 
fieri,  as  those  which  have  not  been  entered  upon.  In  this  case 
fhe  <luiy  of  ooUecting,  iipoeiving,  and  accounting  for  the  taxes 
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ooUectible  in  1847,  had  been  commenoedy  but  was  not  oom- 
pleted,  and  it  falls  within  the  words  of  the  bond»  and  within  the 
principle  above  announced. 

The  defense  of  a  former  judgment  is  wholly  untenable.  The 
parties  in  this  action,  are  not  the  same— the  bond  is  not  the 
same;  and,  by  the  case  agreed,  the  damages,  to  be  recoTered  in 
this  action,  are  not  the  same  with  those  recoTered  in  the  other 
action,  being  merely  the  excess  aboye  what  is  covered  by  the 
former  judgment,  so  that  even  if  that  judgment  had  been  satis- 
fied, there  would  be  no  bar. 

Judgment  affirmed. 

Suodssivx  BoHiMi  ABB  GoifiTLATiyx  when  given  by  a  gnaidiaa  for  the  fidtb* 
fol  performance  of  the  daties  of  his  office:  Jones  v.  fiofi,  44  Am.  Deo.  7&> 
And  an  additional  bond  given  by  a  sheriff  is  a  cnmnlstive  seonrity:  Id.  68(1 
The  principal  case  was  dted  in  State  ex  rtL  Coffield  v.  MeNeU,  74  N.  G.  537; 
distingaiahed  in  People  v.  Bfuter,  11  Gal.  221,  and  referred  to  as  aathority  tm 
the  point  that  it  is  well  settled  that  when  a  term  of  office  is  for  more  than 
one  year,  the  bonds  given  for  the  faithfnl  discharge  of  the  duties  thereof  at 
the  time  of  the  appointment  and  from  time  to  time  afterwards  are  onmnlativs 
dnring  the  term  of  office,  in  Moore  ▼.  Boudinoi^  64  N.  G.  193. 


Meabes  v.  Gommessioioibs  of  Wilmington. 

[9  iBBDBxx't  Law,  VS.] 

FaUiUBB  to  Give  Inbtbuction  is  No  Gboukd  of  Bxobptzoii,  where  no  snob 
instmction  was  asked  for. 

Gouossiokebs  of  Town  abb  hot  Liablb  in  Gbadino  Stbeets  for  dam- 
age done,  where  they  are  ozerdsing  a  power  vested  in  them  by  the  so^ 
ereign  authority,  and  the  work  is  done  in  a  skillfol  and  proper  mannsr; 
sach  loss  is  damnum  absque  if^uria, 

Gobpobations  abb  Liablb  to  Actions  of  Tobt.  This  role  is  well  settled  ia 
the  United  States. 

OwNBB  Injubed  by  Neouoknt  and  Gabbless  Gbadino  of  Stbebt  by  the 
commissioners  of  a  town  may  maintain  an  action  for  the  damage  resulting 
against  the  corporation,  or  the  commissioners  as  a  corporation,  although 
the  grading  was  the  ezercise  of  a  power  lawfully  vested  in  the  corpon- 

tiOD. 

BuPEBioB  IS  Liablb  fob  Daxaob  Rebultino  fbom  Aobkt*8  Want  ov 
Skill  and  due  caution  in  doing  the  work,  but  not  for  the  willful  act  ol 
his  agent.  * 

IfUKIOIPAL    GoBFOBATION    18    NOT    LlABLB    TO   ACTION    FOB    DoiNO    WOBX 

which  the  law  authorizes  to  be  done,  and  individuals  sustaining  loss 
thereby  have  no  redress,  unless  the  law  provides  for  compensation,  pro- 
vided  the  work  is  done  in  a  proper  manner;  but  if  the  work  is  not  done 
with  ordinary  skill  and  caution,  and  damage  results,  the  party  injured 
may  maintain  an  action  against  the  corporation. 
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Om  to  reooYer  damages  lesnlting  from  the  gzading  of  a 
street.  The  defendants,  being  empowered  by  certain  acts  of 
assembly,  passed  an  order  to  grade  the  street;  and  in  pursuance 
of  thif  order  the  street  was  graded  between  four  and  five  feet, 
by  which  plaintiffs  lot  and  the  brick  walls  on  it  were  caused  to 
fiJl  in.  The  plaintiff  claimed  the  work  was  negligently  done; 
thus  causing  the  damage.  The  defendants  contended  that  the 
plaintiff  was  not  entitled  to  recoyer  against  them,  while  acting 
under  public  authority,  whether  due  caution  was  used  or  not; 
also  that  the  work  was  not  negligenUy  done,  and  that  plaintiff 
had  been  benefited  instead  of  injured  by  the  grading.  The 
court  instructed  the  jury  that  the  defendants'  acts  were  lawful, 
provided  they  were  done  with  ordinary  skill  and  caution,  and 
it  was  for  the  jury  to  decide  whether  such  skill  and  caution 
had  been  used;  that  if  they  had  not  been  used,  and  damage  re- 
sulted, the  plaintiff  was  entiUed  to  recoyer,  if  the  damage  had 
been  the  direct  consequence  of  the  want  of  skill  and  caution. 
Verdict  and  judgment  thereon  for  plaintiff;  a  rule  for  a  new 
trial  was  discharged;  the  defendants  appealed. 

Strange^  W.  H.  Hayvoood^  Meares^  and  IredeU^  lot  the  plaintiff. 

Badger  and  W.  A.  Wright^  oanira. 

By  Court,  Pbassoa.  J.  We  think  the  charge  of  his  honor 
was  fully  as  favorable  to  the  defendants  as  they  had  a  right  to 
ask.  The  whole  of  it  is  in  their  favor,  except  the  instruction: 
"  That  if,  in  doing  the  work,  ordinary  skill  and  caution  had  not 
been  used,  and  the  plaintiff  was  damaged  thereby,  she  was  entitled 
to  recover."  It  is  true,  his  honor  did  not  instruct  the  jury  what 
would  amount  to  ordinary  skill  and  caution;  but  no  such  in- 
struction was  asked  for;  and  the  defendants  have  no  right  now 
to  except  because  it  was  not  given.  Our  consideration  is,  there- 
fore, confined  to  the  single  instruction  above  stated.  His  honor 
instructed  the  jury,  that  the  acts  of  the  defendants  were  lawful, 
provided  they  were  done  with  ordinary  skill  and  caution.  He 
assumed  that  the  defendants,  as  commissioners,  were  vested  by 
the  several  acts  of  the  legislature  upon  the  subject  with  full 
power  to  cause  the  grading  to  be  done,  and  to  levy  a  tax  upon 
the  citizens  of  the  town  to  defray  the  expense;  and  he  put  the 
plaintiff's  right  to  recover  upon  the  question,  whether  ordinary 
skill  and  caution  had  been  used. 

If  the  defendants  had  caused  the  grading  to  be  done  with  ordi« 
naty  skill  and  caution,  and  by  the  erection  of  a  substantial  wall, 
as  tiie  excavation  proceeded,  had  so  managed  as  to  prevent  bbj 
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otmng  in  of  the  plaintiff's  lot,  so  that  the  damage,  if  any,  would 
have  resulted,  not  from  a  want  of  ordinary  skill  and  caution, 
bnt  merely  from  the  fact  that,  by  reason  of  the  grading,  the  lot 
was  left  higher  above  the  level  of  the  street,  and  so  was  more 
difficult  of  access,  and,  therefore,  less  valuable,  the  case  would 
have  presented  a  very  grave  question;  and  we  are  strongly  in- 
clined to  think  with  his  honor,  that  the  plaintiff  would  have 
been  without  remedy;  for,  as  it  was  lawful  for  the  defendants 
to  do  the  work,  if  it  was  done  in  a  proper  manner,  although  the 
plaintiff  was  damaged  thereby,  it  would  be  *'  damnum  absque 
injuria/'  and  give  no  cause  of  action.  To  subject  the  defend- 
ants to  an  action  for  exercising  in  a  proper  manner  power  vested 
in  them,  by  the  sovereign  authority,  for  the  convenience  of  the 
public,  would  seem  to  involve  an  absurdity;  hence,  if  the  prop- 
erty of  one  is  made  less  valuable  by  being  left  too  high,  and 
that  of  another  is  made  less  valuable  by  being  left  too  low,  the 
parties  must  submit  to  the  loss  for  the  convenience  of  the  pub- 
lic; unless  the  law  authorizing  the  act  to  be  done  contains  some 
provision  for  making  compensation,  as,  in  justice,  it  should  do, 
whenever  the  work,  although  done  in  a  skillful  and  proper  man- 
ner, would  be  productive  of  special  damage  to  an  individual; 
but  there  can  be  no  provision  made  for  damage  which  is  the 
result  of  a  want  of  ordinary  skill  and  caution  in  doing  the 
work,  as  it  can  not  be  anticipated.  And  this  furnishes  a  strong 
argument  for  giving  an  action  to  recover  damage  which  is  the 
result  of  a  want  of  ordinary  skill  and  caution;  although  no 
action  will  lie  when  the  work  is  properly  done;  and  the  indi- 
vidual must  submit  to  the  damage,  unless  his  case  is  specially 
provided  for.  It  is  apprehended  that  there  was  error  in  not 
adverting  to  this  distinction  in  the  decision  of  some  of  the  cases 
which  were  relied  upon  in  the  argument,  and  to  which  attention 
will  be  called  in  the  course  of  this  opinion;  for  which  reason  it 
has  been  dwelt  upon  somewhat  at  length. 

The  jury  has  found,  that  the  defendants  did  not  use  ordinary 
skill  and  caution  in  doing  the  work,  and,  as  the  plaintiff  has  been 
compelled  to  erect  the  walls,  which  proper  skill  and  caution 
made  it  the  duty  of  the  defendants  to  have  erected,  in  order  to 
protect  the  lot  from  the  effect  of  their  act,  it  seems  clear  that 
she  is  entitled  to  recover.  Suppose  the  case  of  two  individuals: 
if  one  digs  a  ditch  or  cellar  upon  his  own  land,  so  as  to  cause 
the  land  of  another  to  cave  in,  or  walls  of  houses  to  fall,  he  vio- 
lates the  maxim,  **  One  must  use  his  own  so  as  not  to  do  damage 
to  another,"  and  is  as  dearly  liable  to  an  action,  as  one  who 
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erects  a  dam  upon  his  own  land  and  thereby  ponds  the  water 
back  npon  that  of  another.  The  defendants  insist,  that,  if  the 
plaintiff  had  a  cause  of  action,  it  is  against  them  as  indiyiduals 
and  not  in  their  corporate  capacity,  for,  as  they  contend,  a  corpo- 
ration can  not  be  sued  in  '*  tort."  It  is  trae,  that  it  was  for- 
merly so  held,  and  the  reason  given  in  the  books  is,  that  the 
nsnal  process  in  an  action  of  tort,  to  wit,  the  capias  ad^  respon- 
dendunij  could  not  be  served  upon  a  corporation.  The  law, 
however,  has  been  settled  to  the  contrary,  and  the  idea,  thai 
corporations  are  less  accessible,  and  less  responsible  to  actions 
than  individuals  (which,  by  the  by,  was  one  reason  why  corpo- 
rations have  always  been  looked  upon  by  the  public  with  so 
much  jealousy  and  so  little  favor),  has  yielded  to  common  sense, 
and  has  been  held,  ever  since  the  case  of  Yarborough  v.  The  Bank 
of  England,  16  East,  6,  when  the  matter  underwent  a  full 
description,  and  all  the  objections  to  the  action  were  satisfac- 
torily disposed  of,  that  corporations  were  as  liable  as  individuals 
to  be  sued  in  contract  or  in  tort,  or  to  be  indicted. 

In  the  United  States,  the  liability  of  corporations  to  actions 
of  tort  is  well  settled;  indeed  the  charters  of  all  corporations  in 
this  state,  provide  for  the  manner  and  name  in  which  they  shall 
sue  and  be  sued,  and  no  distinction  is  made  between  actions  in 
contract  and  in  tort.  We  think  the  plaintiff  had  her  electi'on  to 
sue  the  corporation,  who  did  the  work,  or  to  sue  the  defendants 
as  a  corporation,  in  which  capacity  they  procured  the  work  to 
be  done,  and. are  liable  for  the  damage  done  by  their  agent,  un- 
der the  rule  respondeat  superior.  A  superior  is  not  liable  for  the 
willful  act  of  his  agent,  but  is  liable  for  the  damage  resulting 
from  a  want  of  skill  and  due  caution  in  doing  the  work.  If  the 
work  be  done  according  to  the  directions  of  the  superior,  and 
the  agent  is  sued  and  pays  damage,  he  has  his  redress  against 
the  superior;  if  the  work  is  done  contrary  to  the  directions  of 
the  superior,  and  the  superior  is  sued  and  pays  damage,  he  has 
his  redress  against  the  agent.  It  is  not  necessary  to  decide 
whether  the  action  could  have  been  maintained  against  the  de- 
fendants as  individuals.  Certainly  it  is  better  for  the  defend- 
ants to  be  sued  as  a  corporation,  for  the  question,  how  far  they 
have  a  right  to  pay  the  damage  out  of  the  funds  of  the  corpora- 
tion, will  be  presented  in  a  more  favorable  point  of  view,  than 
if  they  had  been  sued  as  individuals. 

The  defendants  further  insist,  that,  admitting  that  the  plaint« 
iff  could  maintain  an  action  for  the  damage  supposed,  against  a 
private  corporation,  as  a  railroad  or  canal  company,  yet  no  ac- 
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tion  would  lie  against  tixem,  they  being  a  mnnicipal  or  public 
corpoxation,  for  an  exercise  of  the  power  Tested  in  them  by  the 
soYereign  authority,  for  the  conyenience  of  the  public;  and  am- 
tend  for  this  distinction^  because,  in  the  former  case,  the  act  is 
done  for  the  benefit  of  the  private  corporation,  to  enable  it  to 
make  money  for  the  individuals  composing  the  corporation; 
while  in  the  latter  the  act  is  done  for  the  benefit  of  the  public 
at  lazge.  This  distinction  is  taken  in  several  cases  cited  in  the 
aignment  for  the  defendants,  and  appears  at  the  first  suggestion 
to  be  plausible,  but  will  not  bear  examination,  and  is  more  fan- 
dful  than  real.  The  inducement  on  the  part  of  the  sovereign 
to  grant  the  power,  is.  in  both  cases,  the  benefit  which  the  pub- 
lic will  derive.  The  inducement  on  the  part  of  the  grantees,  to 
solicit  and  accept  the  grant  of  the  power,  is,  in  both  cases,  the 
benefit  which  the  grantees  will  derive. 

When  the  sovereign  grants  power  to  a  private  corporation,  to 
construct  a  railroad,  the  grant  is  made  for  the  public  benefit, 
and  is  accepted  because  of  the  benefit  which  the  corporation 
expects  to  derive  by  making  money.  So  when  the  sovereign 
grants  power  to  a  municipal  corporation  to  grade  the  streets, 
the  grant  is  made  for  the  public  benefit,  and  is  accepted  because 
of  the  benefit  which  the  corporation  expects  to  derive,  not  by 
making  money  directly,  but  by  making  it  more  convenient  for 
the  individuals  composing  the  corporation  or  town,  to  pass  and 
repass  in  the  transaction  of  business,  and  to  benefit  them  by 
holding  out  greater  inducements  for  others  to  frequent  the  town 
and  thereby  add  to  its  business.  The  only  distinction  then,  is, 
that  in  the  one  case  money  is  received  directly;  in  the  other,  in- 
directly; but  in  both  cases,  the  individuals,  composing  the 
stockholders  and  the  citizens  of  the  town,  derive  special  benefit 
from  the  work,  which  is  not  shared  in  by  the  citizens  of  the 
state,  and  for  this  reason,  the  corporation,  in  both  cases,  is  at 
the  expense  of  making  the  work,  and  this  is  the  surest  test  by 
which  to  find  out  for  whose  special  benefit  the  work  is  done. 

The  proposition  contended  for,  on  the  part  of  the  defendants. 
Is,  that  a  public  or  municipal  corporation  is  not  liable  to  an 
action,  for  doing  a  work,  which  the  law  authorizes  to  be  done, 
and  that  individuals,  sustaining  loss  thereby,  have  no  redress, 
unless  the  law  provides  for  compensation.  This  proposition  is 
admitted,  with  the  qualification,  provided  the  work  is  done  in  a 
proper  manner,  and  the  only  question  is.  Is  the  proposition  to 
be  thus  qualified^  It  has  been  already  suggested,  as  a  reason 
for  requiring  the  qualification,  that  compensation  can  be  pro- 
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Tided  for  loss,  neoessaiily  reeulting  from  the  work,  as  taking 
land  for  the  location  of  a  road  or  other  loss  which  will  result,  if 
the  woi^  be  done  in  the  most  proper  and  skillful  manner, 
whereas  compensation  can  not  be  provided  for  loss  resnlting 
from  a  want  of  skill  and  cantion,  for  a  want  of  skill  and  caution 
can  not  be  anticipated,  at  all  events,  the  degree  in  which  it  will 
be  wanting  can  not  be  known;  it  was  also  suggested,  as  a  reason 
for  requiring  the  qualification,  that  the  distinction  attempted  t# 
be  drawn  between  a  private  and  a  public  corporation,  by  which 
the  one  maj  be  made  liable  in  such  case  and  the  other  not,  was 
not  tenable.  It  is  now  added,  and  seems  to  be  conclusive  in 
favor  of  the  qualification,  that  the  grant  to  do  the  work  neces- 
sarily implies  a  condition,  that  the  work  is  to  be  done  in  a  skill- 
ful and  proper  manner,  so  that  if  the  work  be  not  done  with 
ordinary  skill  and  caution,  the  corporation  has  not  acted  in  pur- 
suance of  the  power  vested  in  it;  its  act  is  not  lawful,  but  is 
wrongful,  and  the  damage  sustained  by  an  individual  is  "  dam- 
num ei  injuria^"  for  which  an  action  will  lie. 

By  way  of  illustration,  power  is  given  to  a  corporation  to 
grade  a  street,  by  making  an  embankment  across  a  valley, 
through  which  a  small  branch  runs;  is  it  not  implied  that  the 
work  is  to  be  done  in  a  skillful  and  proper  manner  by  making 
a  culvert,  through  which  the  branch  can  discharge  itself?  or  is 
the  power  unconditional,  to  make  the  embankment  in  any  way 
that  the  corporation  may  see  proper,  to  fill  up  the  bed  of  the 
branch,  make  no  culvert,  and  leave  the  water  to  pond  back  upon 
the  lots  above,  unless  the  owners  choose  to  be  at  the  expense  ci 
making  a  culvert,  even  if  it  be  lawful  for  them  to  do  so,  by  in- 
terfering with  a  work  which  the  sovereign  has  made  it  lawful 
for  a  municipal  corporation  to  erect?  The  bare  statement  of 
such  a  case  is  a  sufficient  argument  for  requiring  the  qualifica- 
tion, and  yet  it  is,  in  effect,  the  case  we  have  under  consider- 
ation, and  we  would,  without  hesitation,  decide  in  favor  of  the 
qualification  upon  the  reason  of  the  thing,  unless  the  author- 
ities have  settled  the  law  to  the  contrary  too  clearly  to  allow  of 
such  a  decision. 

The  authority,  mainly  relied  on  as  being  directly  in  point,  is 

a  decision  in  the  state  of  New  York:  WUson  v.  The  Mayor  etc. 

of  the  City  of  New  York,  1  Denio,  595  [43  Am.  Dec.  719].     It  is 

admitted  that  this  case,  if  correctly  decided,  is  in  point,  but  with 

proper  respect  we  conceive  that  the  decision  was  erroneous,  and 

that  it  is  not  supported  by  the  case  of  The  Oovemor  etc.  of  CoMi 

^^nie  Mdnufactwrers  v.  Meredith,  4  T.  B.  796,  upon  which  the 
*M.  i>Bo.  Vol..  xLcc— ar 
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eouri  base  their  opinion.  The  error,  it  seems  to  us,  is  in  holding 
that  the  power  to  do  an  act  is  unconditional;  whereas,  we  think 
there  is  always  a  condition  implied,  that  the  work  shall  be  done 
properly.  The  case  was:  The  phiintiff  owned  a  lot  at  the  inter- 
section of  Fortieth  street  and  the  Seventh  avenue;  the  defend* 
ants,  having  power  to  raise  and  grade  the  street  and  avenue, 
raised  them  eighteen  inches,  without  making  any  drain  or  sewer, 
whereby  the  water  from  the  street  and  avenue,  and  the  adjacent 
lots,  flowed  upon  the  plaintiff's  lot  and  there  remained  in  a 
pond,  and  could  not  flow  off,  because  of  the  obstruction  pre- 
sented by  the  street  and  avenue  so  raised,  and  for  the  want  of  a 
drain  or  sewer.  The  plaintiff,  in  his  declaration,  alleged  that 
the  work  was  done  carelessly,  and  proved  the  facts  as  above 
stated.  The  court  was  of  opinion  that  the  action  could  not  be 
sustained,  and  the  plaintiff  was  nonsuited,  assuming  the  broad 
ground  that  the  corporation  was  not  liable  for  damage  done  to 
individuals  in  the  exercise  of  its  power  to  raise  and  grade  the 
streets,  and  without  leaving  the  fact  to  be  decided  by  the  jury 
whether  the  work  had  been  done  "  carelessly,"  and  with  a  want 
of  ordinaiy  skill  and  caution,  of  which  we  think  there  was  full 
proof. 

The  case  of  Governor  etc.  v.  MeredUh,  4  T.  B.  796,  upon  which 
the  above  case  is  made  to  rest,  was  this:  The  plaintiff  owned  a 
lot  on  High  Ground  street,  upon  which  he  had  three  warehouses, 
with  an  arch  and  gate-way  under  one  of  them,  leading  from  the 
street  under  and  through  into  his  yard  behind,  and  used  it  for 
loaded  wagons  to  pass  from  the  street  into  the  yard,  for  which  pur- 
pose it  was  of  sufficient  height.  The  defendants,  who  acted  under 
the  authority  of  the  commissioners  of  the  town,  who  were  au- 
thorized to  raise  and  grade  the  streets  by  an  act  of  parliament, 
and  who  had  previously  taken  a  level  and  decided  upon  the 
height  to  which  it  was  necessary  to  raise  the  street  opposite  the 
warehouse  and  gate-way  of  the  plaintiff,  in  strict  pursuance  of 
their  directions,  raised  the  street  two  feet  and  one  inch;  where- 
by the  gate-way  of  the  plaintiff  was  made  so  low  above  the  street, 
that  loaded  wagons  could  not  enter  as  before,  and  it  became 
necessary  to  unload  the  wagons  in  the  street  and  carry  the  articles 
through  to  the  back  yard.  The  arch  could  not  be  made  higher 
without  injury  to  the  house.  The  special  case,  made  after  a 
verdict  for  the  plaintiff,  stated,  as  facts  agreed,  the  facts  above 
and  also  this  further  fact:  That  the  height  to  which  the  street 
was  raised  opposite  plaintiff's  gate,  was  necessary  to  make  a 
regular  inclined  plane  with  a  fall  of  one  foot  in  seventeen,  and 


Dec  1848.]  Meabes  t;.  Comh^  of  Wiuonqton.  419 

''  the  work  could  not  be  effected  if  done  in  any  other  way.  Th# 
line  BO  made  was  necesaaiy  and  proper,  and  any  alteration  of 
the  inclined  surface  of  the  street  less  material  was  not  sufficient 
to  render  the  street  safe  for  carriages." 

Lord  Kenyon  held,  that  neither  the  defendant  nor  the  com- 
missioners were  liable  for  doing  the  work,  although  the  plaintiff 
was  thereby  damaged,  and  put  his  decision  upon  this  ground: 
**  It  does  not  seem  to  me  that  the  commissioners,  acting  under 
this  act,  have  been  guilty  of  any  excess  of  jurisdiction."  BuUer, 
J.,  put  his  decision  upon  the  ground,  that  the  act  gave  a  par* 
ticular  remedy,  by  making  provision  for  compensation,  but  in- 
clined to  concur  with  the  chief  justice,  that  the  plaintiff  would 
have  been  without  remedy,  if  no  provision  for  compensation  had 
been  made;  concluding,  **  that  if  the  thing  complained  of  was 
lawful,  no  action  can  be  sustained  against  the  pariy  doing  the 
act.  In  this  case,  express  power  was  given  to  tiie  commission- 
ers to  raise  the  pavement,  and,  not  having  exceeded  their  power, 
they  are  not  liable  to  an  action  for  having  done  it."  Grove, 
J.,  put  his  decision  upon  the  provision  for  compensation,  and 
expressed  no  opinion  on  the  general  question.  So  that  in  this 
case  the  work  was  properly  done,  and  no  want  of  ordinary  skill 
and  caution  was  alleged.  And  the  case  of  Wilson  v.  T?ie  Mayor 
etc.  of  New  York  City  is  placed  in  this  predicament.  If  the  work 
was  properly  done,  then  it  is  sustained  by  the  above  case,  upon 
which  it  professes  to  be  grounded;  but  is  not  in  point  as  an  au- 
thority in  the  case  now  under  consideration,  where  a  want  of  ordi- 
naiy  skill  and  caution  is  expressly  found  by  the  jury.  But  if 
the  work  was  not  properly  done,  then,  although  in  point,  yet  it 
is  not  sustained  by  the  case  above  stated. 

The  case  of  Bailey  v.  The  Mayor  etc.  of  the  City  of  New  York, 
decided  in  the  supreme  court  of  that  state,  and  reported  8  Hill, 
631  [38  Am.  Dec.  669],  and  again  decided  in  "  the  court  for  the 
correction  of  errors,"  reported  in  2  Denio,  433,  was  also  cited, 
not  as  a  case  in  point,  for  the  decision  was  against  the  corpora- 
tion, but  as  recognizing  the  exception,  contended  for,  in  favor 
of  municipal  corporations,  by  putting  the  case  upon  special 
grounds,  which,  in  the  opinion  of  the  court,  made  it  an  excep* 
tion  to  the  general  rule. 

The  case  was,  that  the  plaintiff  owned  land,  mills,  etc.,  on 
Croton  river,  below  the  point  where  the  defendants  had  caused 
a  dam  to  be  erected  to  turn  the  water  out  of  the  river,  for  the 
purpose  of  taking  it  to  the  city,  in  pursuance  of  powers  vested 
in  them  by  the  act  of  the  legislature:  A  freshet  in  the  river 
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carried  away  the  dam  and  caused  great  damage  to  the  plaintiff, 
by  washing  away  his  land,  mills,  etc.    The  plaintiff  in  the  court 
below  offered  to  prove  that  the  dam  was  negligently,  unskill- 
fully,  etc.,  constructed,  by  reason  of  which  the  dam  was  swept 
away,  etc.     The  judge  below  rejected  the  evidence  and  directed 
a  nonsuit.    Upon  an  api)eal  to  the  supreme  court,  a  new  trial 
was  granted;  the  court  being  of  opinion  that,  although  as  a 
general  rule,  a  municipal  corporation  is  not  liable  to  the  action 
of  an  individual  for  acts  done  under  a  power  vested  in  it  by 
law,  yet  this  case  formed  an  exception,  for  although  the  public 
might  derive  a  common  benefit  from  the  erection  of  the  work, 
still  the  grant  of  the  power  was  made  for  the  private  advantage 
and  emolument  of  the  corporation,  inasmuch  as  the  water  was 
to  be  sold;  and  so  the  corporation  was  liable  as  an  individual 
or  a  private  corporation  would  be.    Upon  the  second  trial,  the 
same  facts  being  proved,  the  jury  found  for  the  plaintiff  and 
assessed  damages  to  sixiy-two  thousand  eight  hundred  and 
eighty-eight  dollars  and  seventy-three  cents.     The  case  was 
then  taken  to  the  court  for  the  correction  of  errors,  where  the 
decision  of  the  supreme  court  was  affirmed,  and  the  court,  ad- 
mitting as  a  general  rule  that  a  municipal  corporation  is  not 
liable  to  the  action  of  an  individual  for  acts  done  under  a  power 
vested  in  it  by  law,  was  of  opinion  that  this  case  formed  an  ex- 
ception; not  upon  the  ground  taken  in  the  supreme  court,  for 
making  it  an  exception,  but  upon  a  distinct  and  different  ground: 
that  the  corporation  owned  the  land,  upon  which  the  dam  was 
erected,  and  was  therefore  liable  for  its  improper  construction. 
In  both  courts,  it  was  taken  for  granted,  that  the  work  was  not 
properly  done,  and  instead  of  coming  to  the  same  conclusion 
upon  grounds  so  distinct  and  different,  the  two  courts  might 
safely  have  adopted  the  common  ground,  that  an  act,  which 
gives  power  to  a  corporation  to  do  a  certain  work,  implies  that 
the  work  is  to  be  done  properly;   and  hence,  a  corporation, 
whether  private  or  municipal,  whether  the  act  is  done  with  a 
view  to  the  receipt  of  money  directly,  or  only  for  indirect  or 
collateral  advantages,  and  whether  the  land  belongs  to  the 
corporation,  or  is  only  to  be  used  and  kept  up  as  streets,  in  any 
and  all  of  these  cases,  is  liable  for  any  damage  resulting  from  a 
want  of  ordinary  skill  and  caution  in  doing  the  work;  although 
it  is  not  liable,  when  the  work  is  properly  done  and  in  strict 
pursuance  of  the  power  vested  in  it,  for  any  damage,  which 
necessarily  results  from  the  work,  and  does  not  depend  upon 
the  manner  in  which  it  is  done.    In  such  cases,  individuals 


Dee.  184a]  Dabgan  v.  Waddilu  421 


mtist  snbmii  to  fhe  loss,  "  9alu8  populi  suprema  ed  lex^*  which 
maziiny  softened  down,  means  that  the  interest  of  indiTidnals 
must  give  way  to  the  aooommodation  of  the  public.  But  as  the 
maxim  is  somewhat  harsh  in  its  mildest  sense,  we  are  not  dis- 
posed to  extend  its  application,  espedaUy  when  no  pnmsion  is 
made  for  compensation. 
Judgment  affirmed. 

Nkoudot  to  Chabob  on  Point,  vw  no  iNSTBUonoN  Pbatsd,  is  not  Bbbobc 
Heihfsri  ▼.  HvU,  84  Am.  Deo.  750;  Clmniman  v.  BtMi^  96  Id.  211;  jDrtttaln 
▼.  Voffleataum  Bank,  39  Id.  110;  8taU  ▼.  SeoU,  42  Id.  148. 

LiABnjnnr  or  Municipality  roB  Injubibs  Resulting  vbom  Obadino 
Stbbbts:  See  Hickox  v.  CUyi^Clevtkmd,  32  Am.  Dea  790;  Orta^  v.  Borough 
</  Reading,  96  Id.  127;  WUmm  ▼.  Mayer  etc.  qf  Kew  Tork,  43  Id.  719,  and 
the  cases  cited  in  the  notes  to  these  cases.  Undoubtedly  a  charter  or  other 
statote  may  imperatiYely  impose  on  a  mnnicipal  corporation  a  weU-defined 
duty  of  such  a  duraeter  that  a  person  injured  by  its  negli^2;ence  will  be  enti- 
tled to  damages,  although  the  statute  does  not  directly  impose  this  liability. 
As  where  a  city  is  empowered  to  keep  the  streets  and  sidewidks  in  repair:  HUi 
V.  Board  qfAldennen  qf  CharloUe,  72  N.  C.  67.  A  municipal  corporation 
may  be  sued  in  sny  form  appropriate  to  the  cause  of  action.  Its  liabUity  does 
noti  as  respects  the  form  of  action,  differ  from  that  of  a  private  corporation 
or  an  individual:  Wnulow  v.  ComnUaahtten  <^ Perqwmans  Co,,  64  N.  C.  218. 
If  a  municipal  corporation,  in  improving  its  streets,  fills  up  a  street  and  does 
it  in  such  a  way  that  the  water,  which  had  before  been  carried  off  by  gutters, 
is  thrown  back  upon  an  adjoining  lot,  the  corporation  will  be  liable  for  the 
damage  to  the  lot,  if  by  proper  care  and  means  it  might  have  been  prevented: 
l^mith  v.  OUy  Council  qf  Alexandria,  33  Gratt  208;  but  towns  established  by 
law  as  civil  divisions  of  a  county  merely  are  not  liable,  either  by  the  common 
law  or  under  any  statute  in  this  state,  to  a  private  action  for  damages  occa- 
sioned by  neglect  of  the  town  authorities  to  keep  their  publie  highway  in 
repair:  TVmiw  (^  ffoAtoit  v.  JTemper,  50  IlL  846;  all  citing  the  principal  case. 

AcnoN  or  Tobt  will  Lib  aoainsx  a  Cobpobaxion:  Thayer  v.  Boeton,  31 
Am.  Dec.  157,  and  cases  cited  in  the  note;  Peebles  v.  Palapaco  Ouano  Co,,  Tl 
N.  C  236;  Suae  v.  MaUhewa,  3  Jones'  L.  458;  both  citing  the  principal  case. 

Cobfobation  is  Liablx  roB  Maltbasancx  ob  Nbglbct  or  m  Aobnt 
within  the  scope  of  his  employment:  Ware  v.  Barataria  A  L,  Canal  Oo,,  8S 
Am.  Dec  189,  and  note,  discussing  the  subject  of  the  liability  of  the  mastsi 
for  the  torts  of  the  servant:  InhabUanUqf  LoweU  v.  Bottom  A  L,  R.  R,  Oor* 
IMraKsm  84  Id.  33. 


Dabgak  v.  Waddill. 

[9  luMBL's  Law,  M4.] 

n  NOT  Nbobbsabzlt  and  Pbdia  Faoib  a  KunANCBi  b«l  if  tt  be 
■o  bsflft^  so  htfgit,  or  so  used  as  to  destroy  the  oomf ort  of  pmom  owsfaqg 
and  oooapyhag  a4]<>iB^  premises  sod  impair  their  value  m  plaees  oi  hab> 
ttatloa,  a  slabb  thesaby  baoomes  a  nuisance. 
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Owner  or  Stabu  Nbouoitno  to  havx  it  Clbaitbd  at  proper  times,  and 
taflering  the  filth  to  aeomnnlato  and  beoome  notsome,  ia  liable  to  a  party 
injured. 

Itablb  n  A  NmsANcnB  when  it  ia  a  wooden  building  with  a  plank  floor, 
ao  cooatmoted  that  the  atamping  of  the  honea  on  it  oreatea  anoh  a  noiae  daj 
and  night  that  it  can  be  heard  not  only  throoghont  the  aqoare  on  whioh 
it  and  the  plaintiff's  hooae  are  aitoated,  bat  on  all  the  adjoining  aqnarea, 
and  when,  in  the  opinion  of  the  witneaaea,  it  impaiia  the  Talne  of  the 
pla{ntiff*B  hooae  aa  a  dwelling. 

Case  for  erecting  stables  near  plaintiff's  property,  thereby 
injuring  its  Talne,  etc.  The  plaintiff  owned  the  norUi-wesi 
comer  lot  of  a  certain  square,  and  the  defendant  was  the  pro- 
prietor of  a  hotel  on  the  north-east  comer  of  the  same  square. 
The  defendant  purchased  the  intermediate  square  between  the  two 
lots  and  erected  the  stable  in  question.  The  distance  from  the 
back  piazza  of  the  plaintiff's  dwelling  to  the  nearest  corner  of 
the  stable  was  thirty-three  yards.  The  stable  had  a  large  plank 
floor  and  could  hold  fifty  horses.  It  was  proved  that  the  noise 
from  the  tramping  of  the  horses  could  be  heard  by  all  residing 
on  this  square  and  the  adjoining  squares  night  and  day,  and  ren-* 
dered  the  plaintiff's  house  uncomfortable  and  disagreeable,  and 
that  plaintiff's  wife  was  particularly  annoyed  by  it,  being  ner- 
vous and  delicate.  There  was  evidence  that  in  damp  weather, 
when  the  wind  blew  from  the  south,  a  disagreeable  smell  aris- 
ing from  the  stables  could  be  perceived  in  the  plaintiff's  house. 
The  witnesses  considered  the  value  of  the  house  as  a  dwelling 
impaired  by  the  erection  of  the  stable  so  near  it.  The  court 
charged  that  a  stable  was  a  necessaxy  appendage  to  a  hotel,  and 
ihe  defendant  in  the  reasonable  exercise  of  his  rights  was  at 
liberty  to  erect  a  stable,  provided  he  did  so  in  a  manner  causing 
the  plaintiff  no  unnecessary  damage;  that  if  the  defendant  neg- 
lected to  have  his  stable  cleaned  at  proper  times,  and  suffered 
filth  to  accumulate  and  become  noisome,  the  plaintiff  would  be 
entitled  to  recover.  Verdict  and  judgment  for  the  defendant. 
A  motion  for  a  new  trial  was  refused.     The  plaintiff  appealed. 

Strange^  for  the  plaintiff. 

P,  H.  Winston  and  TredeUy  oonira. 

By  Oourt,  Buffin,  0.  J.  It  was,  we  think,  a  fair  inference 
for  the  juiy  from  the  instructions,  as  a  whole,  that  the  defend- 
ant's stable  was  not  a  nuisance  to  the  plaintiff,  because  the  act 
of  the  defendant  in  building  it  was  but  a  reasonable  use  of  his 
own  in  erecting  a  useful  appendage  to  his  hotel,  and  therefore 
the  damage  to  the  plaintiff  was  not  unnecessary.    Thus  regarded, 
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the  court  does  not  concur  in  the  instruction.    It  is  true,  that  a 
stable  in  a  town  is  not,  like  a  slaughter-house  or  a  siy,  necea- 
sarily  and  prima  facie  a  nuisance.    There  must  be  places  in  towns 
for  keeping  the  horses  of  the  people  liying  in  them  or  resorting 
thither;  and  if  they  do  not  annoy  others,  they  are  both  harmless 
and  useful  erections.    But,  on  tiie  contrary,  if  they  be  so  built, 
so  kept,  or  so  used  as  to  destroy  the  comfort  of  persoLs  owning 
and  occupying  adjoining  premises  and  impair  their  value  as 
places  of  habitation,  stables  do  thereby  become  nuisances.    They 
are  not  necessarily  so;  but  they  may  become  so,  and  we  think 
that  of  the  defendant  was  in  fact  so.     Therefore  the  instructions, 
as  applied  to  this  particular  case,  were  calculated,  we  think,  to 
mislead  the  jury.     In  respect  to  the  filth  and  smells  which  might 
or  did  arise  from  it,  the  court  entirely  concur  with  the  directions 
to  the  jury,  and  we  suppose  the  jury  must  have  thought,  that  no 
serious  inconvenience  was  sustained  by  the  plaintifiTs  family 
from  that  cause.    For  in  that  respect  a  stable  may  be  likened  to 
a  privy,  which  decency  and  convenience  render  indispensable. 
But  the  proprietor  can  not  protect  himself  under  that  plea,  if  by 
neglecting  to  cleanse  it,  he  allows  it  to  become  offensive  in  the 
adjacent  houses  or  grounds.     So  care  must  be  taken  to  prevent 
a  stable  from  incommoding  the  neighbors,  from  the  ordure  de- 
posited in  it.     But  if  the  adjacent  proprietors  be  annoyed  by  it 
in  any  other  manner,  which  could  be  avoided,  it  in  like  manner 
becomes  an  actionable  nuisance,  though>  itself  a  stable  be  a 
convenient  and  lawful  erection.     This  stable,  it  appears,  was  a 
wooden  building,  with  a  plank  floor  so  constructed,  that  the 
stamping  of  the  horses  on  it  created  such  a  noise  day  and  night 
as  could  be  heard,  not  only  throughout  the  square  on  which  it 
and  the  plaintiff's  house  were  situated,  but  on  all  the  adjoining 
squares,  and,  in  the  opinion  of  the  witnesses,  impaired  the  value 
of  the  plaintiff's  house  as  a  dwelling.     That,  we  think,  amounts 
in  law  to  such  a  disturbance  and  annoyance  as  to  be  an  action- 
able nuisance.    In  Bradley  v.  GiU,  1  Lutw.  69,  it  was  held  that 
building  a  smith's  forge  so  near  another's  house  and  making 
such  noises  with  the  hammers,  that  the  owners  could  not  sleep, 
was  a  nuisance,  for  which  an  action  would  lie;  for  though  the 
trade  of  a  smith  be  a  necessary  one,  it  must  be  carried  on  so  as 
not  to  injure  others  in  the  neighborhood.     That  case  is  cited 
and  approved  by  Chief  Baron  Comyns:  Com.  Dig.,  Action  on 
the  Case  for  a  Nuisance,  A. ;  and,  indeed,  the  principle  is  in  it- 
self so  reasonable  that  every  one  must  admit  it. 
If  that  be  true  of  a  blacksmith's  shop,  because  the  noise  of 
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the  hammen  at  unseasonable  times  depriyed  a  person  of  his 
rest,  it  must  be  much  worse  from  the  stamping  of  fifty  horses 
on  boards  laid  on  sleepers,  so  as  to  make  a  loud  sound.  It  is 
obvious,  that  the  effect  complained  of  must  have  arisen  from 
the  struotare  of  the  building.  The  defendant  might  have  built 
his  stable  with  an  earthen  floor,  and  thus  avoided  this  annojance. 
If  it  be  said,  that  probably  a  greater  evil  might  have  arisen, 
from  the  greater  difficulty  of  cleansing  the  stable,  the  answer  is, 
that  the  defendant  had  his  choice  at  his  risk;  for,  in  truth,  he 
had  no  right  to  erect  a  nuisance  in  either  way,  whether  by 
noisome  smells  or  disturbing  noises.  He  can  not  excuse  one 
nuisance  by  urging,  that,  if  not  committed  in  that  form,  it  might 
have  been  worse  in  another.  But,  in  reality,  neither  was  un- 
aToidable.  For,  if  the  situation  was  such  that  the  horses  ought 
not  to  stand  on  the  ground,  the  defendant  might  have  paved 
the  floor,  or  laid  the  boards  on  the  earth,  or  used  such  as  were 
so  thick  as  not  to  sound  under  the  hoofs  of  the  horses  so  loud 
as  to  disturb  or  destroy  the  repose  of  the  neighboring  inhab- 
itants and  thereby  lessen  the  value  of  their  property.  It 
appeared  affirmatively,  then,  that  the  defendant  had  done  "  un- 
necessary damage"  to  the  plaintiff:  and  we  think  it  would  have 
been  proper  so  to  instruct  the  jury.  Therefore,  in  order  that 
the  inquiry  may  be  submitted  to  them  with  proper  explanations 
of  the  rights  and  duties  of  the  parties,  there  must  be  a  venire 
denovo. 

* 

Of  course,  it  will  be  understood,  that  an  action  will  not  lie  in 
such  a  case  for  noises  that  are  barely  audible,  and  only  occa- 
sional; but  only  for  such  as  really  annoy  the  plaintiff's  &mily 
and  would  annoy  persons  genersJly,  who  might  dwell  in  the 
house,  so  as  to  impair  their  rest  and  comfort  materially. 

Judgment  accordingly. 

Stabls  nr  Town  mat  bb  NmsAVOi  or  not,  aooofding  to  nirniimrtmniiii 
FrtKUY.WhUaier,1ZV.  0.660.  See  alio  ^yott  r.  JTycri^  78  Id.  8S7,  Mil 
Mug  the  prinolpsl 
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qnettloiiable. 
Mbbi  Delay  by  Cbbditob  to  Sub  Principal  Bibtob  doat  not  diaohaigft 

tho  raroty* 

JUDGIONT    mm    BB    PfiBSUMBD    TO    BAYS    BBBN    BbOVLAB    AND    PbOFBR 

where  it  was  obtained  in  a  oourt  of  competent  Jorisdiotion,  and  haa  not 
been  proved  to  have  been  obtained  by  negligence  or  fraud. 

OvB  Voluntarily  Guabantbeino  thb  Paymbnt  or  a  Bond,  unknown  to 
the  obligoiB,  but  at  the  request  of  the  obligee  and  of  the  person  to  whom 
he  gives  it  in  payment  of  a  debt,  becomes  an  equitable  purchaser  of  it  on 
paying  the  amount  thereof,  and  can  recover  the  same  from  the  obligors. 

HlOTHBABY  Pabtibs. — ^Wheie  one  voluntarily  guarantees  the  payment  of  & 
bond,  unknown  to  the  obligors,  to  a  person  who  receives  it  in  payment 
of  a  debti  and  afterwards  pays  the  amount,  the  person  so  guaranteed  and 
■o  receiving  the  bond  in  payment  is  a  necessary  party  in  a  suit  by  the 
goaimntor  to  recover  the  sum  paid  from  the  obligors,  as  the  guarantor  is 
regarded  as  having  the  equitable  interest  in  the  bond,  and  the  person 
guaranteed  must  be  made  a  party  in  order  that  his  legal  title  may  be 
bound  by  the  decree. 

Ohb  Smith  sold  a  wagon  to  Jones,  and  the  latter  executed  a 
bond  to  him  for  the  purchase  price,  with  Black  as  surety.  One 
Boyd  was  an  execution  creditor  of  Smith,  and  the  latter  offered 
this  bond  in  payment,  but  Boyd  declined  taking  it,  as  he  knew 
nothing  of  the  obligors.  Thereupon  plaintiff  CSarter  told  Boyd 
that  Black  was  a  man  of  standing  and  wealth;  and  upon  Boyd's 
refusing  to  take  the  bond  unless  Carter  would  say  it  was  good, 
he  (Oarter)  indorsed  upon  the  bond,  ''  This  is  a  good  bond; 
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Black  is  good  and  a  gentleman."  Boyd  then  accepted  the  bond 
in  payment,  and  on  its  becoming  due  sent  it  to  an  attorney  to  col- 
lect, but  the  letter  was  stolen  from  the  mails,  and  the  bond  taken 
out  and  destroyed.  Boyd  told  Jones  and  Black  of  the  loss  of 
the  bond  and  demanded  payment,  which  was  refused.  He  then 
brought  an  action  against  Garter  on  his  guaranty  and  recoyered 
judgment,  which  Carter  satisfied.  Carter  afterwards  applied  for 
payment  of  Jones  and  Black,  offering  to  indemnify  them  against 
the  lost  bond,  but  they  refused  to  pay.  He  then  joined  Boyd 
as  a  party  plaintiff,  and  brought  this  suit  against  Smith,  Jones, 
and  Black.  Smith  failed  to  answer,  and  judgment  pro  confesso 
was  taken  against  him.  The  answer  of  Jones  and  Black  admits 
the  execution  of  the  bond,  and  that  it  had  not  been  paid;  denies 
knowledge  of  Smith's  assignment  of  it  to  Boyd,  Carter's  guar- 
anty of  it,  its  loss,  and  the  recoveiy  against  and  payment  of  it 
by  Carter;  and  the  defendants  insist  that  plaintiff's  remedy,  if 
one  existed,  was  at  law;  that  the  action  could  not  be  sustained 
in  the  joint  names  of  Boyd  and  Carter;  that  Carter  was  not  a 
guarantor,  and  that  Boyd's  recoYCiy  was  wrong,  and  that  Carter 
ought  not  to  recover  if  he  had  suffered  judgment  to  be  taken 
against  him  by  negligence  or  conspiracy;  the  defendants  further 
contend  that  plaintiff's  delay  for  a  considerable  length  of  time 
in  demanding  payment  of  his  principal  discharged  him. 

Morehead^  for  the  plaintiffs. 

Ireddl,  contra. 

By  Court,  Battls,  J.  Upon  the  admission  in  the  answers  of 
the  defendants,  Jones  and  Black,  that  the  bond  has  not  been 
paid,  and  the  proof,  that  it  is  lost  or  destroyed,  and  that  Carter 
has  paid  the  full  amount  of  it  to  Boyd,  the  plaintiff  Carter  is 
clearly  entitled  to  a  decree  against  the  defendants,  unless  their 
objections  that  Carter  was  an  officious  intermeddler,  and  for  that 
reason  not  entiUed  to  relief,  and  to  the  bill,  on  account  of  Boyd's 
being  a  party  plaintiff,  can  avail  them:  for  the  other  objections 
are  dearly  untenable.  The  jurisdiction  of  the  court  of  equity 
to  give  relief  in  the  case  of  lost  bonds,  is  now  too  well  estab- 
lished ever  to  be  called  in  question:  Alien  v.  State  Bank^  1  Dev. 
&  B.  Eq.  8;  Dumas  v.  Powell,  2  Id.  122.  It  is  equally  well  set- 
tled, that  the  delay  merely,  by  the  creditor,  to  sue  the  principal 
debtor  does  not  discharge  the  surety:  Cooper  v.  Wilcox,  Id.  90; 
Pipkin  V.  Bond,  5  Ired.  Eq.  91.  The  recovery  by  Boyd  against 
Carter,  in  the  county  court  of  Wythe,  on  his  guaranty,  has  not 
been  proved  to  have  been  obtained  by  negligence  or  fraud,  as 
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alleged,  and  as  it  was  obtained  in  a  court  of  competent  jurisdic- 
tion, it  must  be  presumed  to  have  been  regular  and  proper. 
But  it  is  said  that  Carter  was  an  officious  intermeddler,  and  on 
that  account  can  have  no  claim  to  the  interference  of  a  court  of 
equity.  It  is  true  that  he  paid  the  amount  of  the  bond  to  Boyd 
without  any  request,  express  or  implied,  from  the  defendants 
Jones  and  Black,  or  either  of  them.  He  could  not  then  have 
recovered  at  law,  as  was  decided  in  a  suit  at  law  brought  by  him 
against  them:  Carter  v.  Blacky  4  Dev.  &  B.  L.  425.  But  in  this 
court  the  plaintiff  Carter  stands  in  a  veiy  different  situation. 
He  is  not  suing  here  for  money  paid  for  the  use  of  the  defend- 
ants  at  their  request.  He  became  bound  on  the  bond,  at  the 
instance  of  the  plaintiff  Boyd  and  the  defendant  Smith,  and 
having  paid  the  amount  of  it  to  Boyd,  he  claims  as  an  equitable 
purchaser  of  it,  and  seeks  here  to  recover  on  it  as  lost,  in  the 
same  manner  as  Boyd  might  do.  The  bond  has  not  been  ex- 
tinguished by  Boyd's  recovery  against  Carter,  as  is  expressly 
said  in  the  case  at  law:  See  Carter  t.  Black,  ubi  supra.  We  can 
Bee  no  reason,  therefore,  why  he  should  be  denied  this  relief. 

The  objection  that  Boyd  is  improperly  joined,  as  a  party 
plaintiff,  remains  to  be  considered.  It  is  said  that  he  has  no  in- 
terest, that  he  can  have  no  decree  in  his  favor,  and  that,  there- 
fore, he  has  been  improperly  made  a  party  plaintiff.  From 
what  has  been  before  said,  in  considering  the  objection,  that 
Garter  was  an  officious  intermeddler,  it  is  to  be  deduced,  that 
Boyd  must  be  regarded  here,  as  bound  to  assign  the  bond  to 
Carter.  If  that  be  so,  and  we  think  it  is,  then  the  case  of  Byan 
V.  Anderson,  3  Madd.  176,  is  an  authority  directly  in  point;  for 
it  was  there  held  that  an  assignor  and  an  assignee  might  sue  to- 
gether for  satisfaction  of  a  debt.  See  also  Calv.  on  Parties  in 
Equity,  240;  Story's  Eq.  PL,  sec.  163.  Boyd  and  Carter  may 
likewise  be  regarded  as  standing  towards  each  other  in  the  rela- 
tion of  trustee  and  cestui  que  trust;  Boyd  having  the  legal,  and 
Garter  the  equitable,  interest  in  the  bond.  Viewing  them  in 
this  light,  they  are  both  necessary  parties,  Carter  as  entitled  to 
a  decree  for  the  amount  of  the  bond,  and  Boyd  in  order  that  his 
legal  interest  may  be  bound  by  the  decree:  Id.  And  they  may 
both  be  made  piurties  plaintiff:  Thompson  v.  McDonald,  2  Dev.  Sl 
B.  Eq.  463.  It  must  be  referred  to  the  clerk  and  master  to  as- 
certain the  amount  due  on  the  bond  mentioned  in  the  pleadings, 
for  principal  and  interest,  for  the  payment  of  which  the  plaintiff 
Garter  is  entitled  fo  a  decree,  upon  executing  a  proper  indemnity. 

Decree  accordingly. 
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Lost  Bond  mat  iv  Eqvitt  be  aet  «p  to  ehMfe  citlMr  a  tnniy  or  an  hair  of 
tiio  oUigor:  Ktmey  v.  Kemey,  29  Am.  Deo.  218. 

FdBaiARAVGi,  I>EL4Ty  Nbolxoutob,  ob  Ihdulqbnok  of  Gbbdixob  does  not 
difleluttge  soraty,  if  not  founded  on  a  YalnaUe  oonaideration:  PiiUard  v.  Dcmm, 
47  Am.  Deo.  172;  Ki^igT.  State  Bank,  Id.  739,  and  notaa  referring  to  pterioaa 
eaaee  in  thia  aeriea. 

SuBXTT  IS  BnOHABOiD  BT  Vaud  AoBUf  BUT  V0B  DxLAT  f OF  any  length  of 
time,  entered  into  by  the  creditor  with  the  principal  debtor,  withoat  the 
Muet/a  oonaent:  Eing  v.  State  Bank,  43  Am.  Deo.  739,  and  caaea  cited  in  note. 

P&BSnMFTION  nr  FaYOB  of  RbOULABITT  and  Ck>BBBCTNE88  OF  JuDQlODn 

of  ooart  of  competent  jariadiction:  See  Fox  v.  ffoyt,  31  Am.  Dec.  700;  Oaae  v. 
fTooOey,  32  Id.  54;  Jaekaon  d.  Origntm  v.  Aator,  39  Id.  281. 

Thb  fbinoipal  oasb  was  gitxd  in  WUaon  v.  BoHk  qf  LwmgUm^  72  K. 
C.  626,  and  referred  to  in  Netln  ▼.  ./bfiea,  16  W.  Va.  640,  on  the  poiixt  that 
the  right  of  anbatitation  of  a  anrety  doea  not  ariae  from  aoy  anppoaed  con- 
tract between  the  principal  debtor  and  hia  aoxetiea,  and  one  ia  entitled  to 
avail  himaelf  of  the  right  who  ia  oompeUad  to  pay  a  debt  for  which  he  ia  not 
primarily  liable,  though  he  may  not  stand  in  relation  to  the  piinoipal  dabtcr 
striMly  aa  a  aeomrity. 


Sfbuill  v.  Moobb. 

[6  InnaLL's  Eqnnrr,  284.] 

LraxBBBT  Taken  on  Bbquxst  to  Testatob's  Foob  Dauobtbbs,  of  certain 
alavea,  with  a  limitation  that  in  case  either  of  the  daoghtera  "  ahonld  die 
withoat  lawful  isane,  then  in  that  case  the  anrvivorB  or  anrvivor  ahall 
have  all  the  aaid  negroeaand  their  inoreaae  forever,"  is  a  veated  intereat 
in  the  alavea,  subject  to  be  divested  upon  one  of  the  ^jateea  dying  with- 
oat leaving  iaaue,  and  is  to  go  over  as  long  aa  there  ia  one  or  more  of 
them  who  could  take  by  survivorahip. 

Ldotation  Ovkb  in  Case  Legatee  Die  *' without  Lawful  XssuEy"  must 
be  interpreted  as  one  to  take  effect  npon  the  death  of  the  party,  without 
leaving  issue  living  at  the  death,  unleaa  the  contrary  be  plainly  declared 
inthe  wilL 

ImiBBST  Taken  undkb  a  Lbgaot  where  a  teatator  beqneatha  alavea  to  his 
four  daughtera,  with  a  limitation  that  in  caae  either  of  the  daoghtera 
"  ahould  die  without  lawful  iaaae,  then  in  that  caae  the  aurvivora  or  aor^ 
vivor  ahall  have  all  the  aaid  negroes  and  their  increaae  forever,"  by  a 
daoghter  who  diea,  leaving  issue  after  the  death  of  another  daogfater  on- 
married,  ia  the  abare  given  her  by  the  will,  and  one  third  of  the  ahaie  of 
the  daughter  who  died;  but  her  iaaue  haa  no  intereat  in  the  ahare  of  a 
daoghter  subaequentiy  dying  without  isaae. 

I»Bii. — Subvivobshif  Continues  in  aoch  a  case,  both  aa  to  the  original 
aharea  and  the  accrued  aharea,  until  a  aole  aurvivorahip  happena;  and 
the  daoghter  laat  aarviving  takea  both  the  original  and  accrued  aharea 
of  the  third  daughter,  who  died  withoat  leaving  lawful  isaoe,  to  the  ck- 
dnsion  of  the  iaaue  of  the  aeoond  daoghter,  who  di|^  previooaly. 

It  liioaonM  SB  GiVDr  to  Tbbbb  ob  mobs  Pebsons  as  Tsnabtb  ur  Con* 
MOB,  in  diatinot  aharea,  with  a  limitation  over  to  the  aorvivcia  vpon  the 
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death  of  any  of  them  under  age,  or  without  leaving  laBae,  and  two  of 
them  die,  then,  as  a  general  rale,  only  the  original  ahare  of  the  one  dying 
last  goes  over;  hnt  if  the  testator  so  intends,  the  aocmed  as  well  as  the 
original  share  goes  ovei,  and  this  would  he  so  where  the  testator 
hequeaths  negroes  to  his  four  daughters,  with  a  Umitation  that  in  case 
of  the  death  of  any  of  them  without  issue,  the  survivors  shall  have  "all" 
the  negroes  and  their  inerease. 

Datid  Latham  bequeathed  certain  negroes  and  fheir  inoreaae 
to  bis  four  daughters,  Sarah,  Elizabeth,  Marina,  and  Agnes. 
It  was  the  testator's  will  that  the  division  should  not  take  place 
until  the  eldest  arriTed  at  the  age  of  tweniy-one.  The  will  con- 
tained a  limitation  that  *'  if  either  of  my  said  daughters  should 
die  without  lawful  issue,  then,  and  in  that  case,  the  survivors  or 
survivor  of  my  said  daughters  shall  have  all  the  said  negroes 
and  their  increase."  Marina  died  in  1838,  vnthout  issue,  and 
under  age;  Sarah  married  defendant  Moore,  and  died  in  1841, 
under  age,  and  leaving  a  daughter;  Agnes  died  in  1844,  under 
age  and  unmarried;  and  Elizabeth  married  the  plaintiff  Spruill, 
and  died  imder  age  in  1848.  The  plaintiff  Spruill  administered 
upon  his  wife's  estate  and  the  estates  of  his  wife's  sisters  Agnes 
and  Marina;  Moore  administered  upon  his  wife's  estate.  Plaint- 
iff filed  this  bill  against  Moore,  his  infant  daughter,  and  Latham, 
a  son  of  the  testator,  for  a  division  of  the  negroes,  and  claiming 
that  all  the  negroes  belonged  to  him  and  Moore  in  the  propor- 
tion of  one  third  to  Moore  and  two  thirds  to  himself.  The  bill 
also  prayed  an  account  of  the  profits  of  the  slayes. 

Bigg$9  for  the  plaintiff. 

IU>dman,  conira. 

By  Court,  BumN,  C.  J.  The  only  questions,  at  present 
presented  to  the  court,  are  in  respect  to  the  rights  in  the  slayes 
given  to  the  daughters  and  in  the  profits  of  them  at  different 
periods.  The  defendants  set  up  claim  that  in  the  event,  which 
has  happened,  of  the  deaths  of  both  Agnes  and  Elizabeth  with- 
out issue,  their  interests  are  undisposed  of  by  the  will,  and  so 
are  to  be  distributed  as  in  a  case  of  intestacy.  But  that  claim 
is  entirely  unfounded.  The  whole  interest  is  given  among  the 
daughters  to  them,  or  the  survivor  of  them;  and  no  one  can 
have  any  part  of  the  property,  except  through  the  daughters  or 
one  of  ttiem. 

There  is  no  doubt  that  each  of  the  daughters  took  a  vested 
interest  in  the  slayes,  subject  to  be  divested  upon  her  death 
without  leaving  issue  and  to  go  over  as  long  as  there  was  one  or 
move  of  ihem,  who  could  take  by  survivorship.    The  will  con- 
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tains  words  of  immediate  gift  either  in  "  posseesiou  or  remain- 
der/' The  division  only  is  postponed.  Upon  the  death  of 
Ifrs.  Moore,  her  share,  having  become  absolute  by  her  leaving 
issae,  vested  in  her  husband,  who  had  the  negroes  in  possession 
and  has  since  administered  on  her  estate.  One  inquiry  is,  what 
was  her  share.  It  was  one  third  part,  if  the  interest  of  her 
sister  MariQa,  upon  her  death  in  1838,  survived  to  her  and  the 
other  two  sisters.  It  did  so  by  force  of  the  limitation  to  the 
"survivors,"  notwithstanding  it  was  upon  a  dying  "wiUiout 
lawful  issue:''  ZoUicoffer  v.  ZoUicoffery  4  Dev.  &  B.  L.  438. 
But  whatever  doubt  may  have  before  existed  on  that  point, 
there  is  none  now;  as  the  act  of  1837,  c.  7,  enacts  that  such  a 
limitation  is  to  be  interpreted  as  one  to  take  effect  upon  the 
death  of  the  party  without  leaving  issue  living  at  the  death, 
unless  the  contrary  be  plainly  declared  in  the  will.  In  like 
manner  the  plaintiff's  wife  was  entitled  to  one  third,  as  her 
original  portion  and  her  proportion  of  Marina's  portion;  which 
now  belongs  to  the  plaintiff,  either  as  surviving  husband  or  as 
his  wife's  administrator,  it  not  being  material  to  inquire  in  which 
capacity. 

Then  all  that  remains  is  to  dispose  of  the  interest  of  Agnes. 
She  died  in  1844,  after  Mrs.  Moore  and  before  Mrs.  Spruill. 
The  plaintiff  claims  that  interest  also  in  right  of  his  late 
wife,  as  the  last  survivor.  As  respects  the  original  share  of 
Agnes,  it  went  over  to  Elizabeth,  upon  the  same  ground  that 
Marina's  interest  survived  to  her  three  sisters.  Although  one 
may  regret  the  exclusion  of  Mrs.  Moore's  child,  yet  the  court 
can  not  help  it.  The  cases  of  ThreadgiU  v.  Ingram^  1  Ired.  L. 
677,  and  Skinner  v.  Lamb^  3  Id.  155,  are  in  point.  It  is  true 
that  there  is  here  a  second  death  among  the  sisters,  without 
issue,  and  perhaps  some  argument  might  be  founded  upon  the 
word  ''either"  in  the  limitation  over,  as  restricting  the  con- 
tingency to  the  death  of  the  daughter  first  dying  without  issue. 
But  that  is  giving  to  that  word  a  sense  as  inaccurate  as  any  in 
which  the  testator  could  have  used  it  in  applying  it  to  four 
persons.  And  whatever  there  might  be  in  the  argument  in 
other  cases,  it  is  of  no  weight  here,  because  it  is  clear  that  the 
testator  contemplated  and  intended  to  provide  for  the  happen- 
ing of  the  death  of  more  than  one  of  his  daughters  without 
issue,  from  the  fact  that  the  limitation  over  is,  first  to  the  sur- 
vivors, and,  then,  to  the  survivor  in  the  singular.  This  is  con- 
clusive, that  the  survivorship,  as  to  the  original  portions  at 
least,  was  to  continue  on  until  a  sole  survivorship  should 
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happen,  after  which,  of  course,  there  was  to  be  an  end  of  the 
matter,  as  there  cotdd  be  no  one  else  to  take. 

It  is  next  to  be  considered,  how  the  law  disposed  at  her  death 
of  that  part  of  the  share  of  Agnes,  which  accmed  to  her  on  the 
death  of  Marina.  Upon  that  question  also  the  opinion  of  the 
court  is  for  the  plaintiff.  The  general  rule  undoubtedly  is,  that 
if  legacies  be  given  to  three  or  more  persons  as  tenants  in  com- 
mon, in  distinct  shares,  with  a  limitation  over  to  the  surviyors 
upon  the  death  of  any  of  them  under  age  or  without  leaving 
issue,  and  two  of  them  die,  then  only  the  original  share  of  the 
one  dying  last,  and  not  the  suzriyed  share,  goes  oyer.  It  is  un- 
necessary at  present  to  go  through  the  cases,  as  they  were  all 
cited  and  considered  in  the  elaborate  opinion  of  Chief  Justice 
Taylor  in  McKay  y.  Hendon^  3  Murph.  21.  There  is  nothing, 
howeyer,  to  prevent  a  testator  by  proper  wordtf  from  msMng  the 
right  by  surviyorship  embrace  the  accrued  as  well  as  the  original 
shares  of  the  second,  third,  or  any  number  of  donees,  dying 
within  the  period  or  under  the  circumstances  limited.  An  ex- 
press provision  to  that  effect  is  the  usual  and  the  most  effectual 
method.  But  the  chief  justice  remarks  upon  the  authority  of 
Worlidge  y.  Churchill,  8  Bro.  Gh.  465,  that  there  is  established  a 
distinct  exception  to  the  rule;  and  that  is,  when  a  fund  is  left  as 
an  aggregate  fund,  and  made  devisable  among  many  legatees, 
with  the  benefit  of  survivorship;  in  which  case  the  whole  fund 
may  go  to  the  last  survivor.  Mr.  Justice  BuUer  sat  in  the  case 
referred  to,  and  considered,  that  the  testator's  directing  a  fund, 
arising  from  the  sales  of  his  estate,  to  be  laid  out  in  public  secur- 
ities by  the  trustees  in  their  names  for  the  benefit  of  four  infant 
children,  among  whom  it  was  to  be  equally  divided  upon  their 
attaining  twenty-one;  but  upon  the  death  of  any  before  twenty- 
one,  then  such  deceased  child's  share  to  go  to  the  survivors  or 
survivor  of  them,  and  calling  this  fund  '*  the  trust  money"  in 
that  clause,  and  again  calling  it  by  the  same  name  in  an  ulterior 
limitation  to  other  persons  in  case  of  all  the  four  children  dying 
under  tweniy-one,  did  constitute  it  "  an  aggregate  fund,"  to  be 
so  kept  up  by  the  trustees  as  to  make  the  ''whole  fund"  go  over 
together.  He  remarks,  that  though  the  expression  **  the  whole," 
or  "  all,"  is  not  used,  the  words  there  used  were  tantamount  to 
them;  and  the  plaintiff,  who  was  the  sole  survivor  of  the  four 
children,  was  upon  that  ground  entitled  to  the  whole  fund. 
Now,  this  will  uses  the  term  ''all,"  which  Mr.  Justice  Buller 
thought  would  be  so  decisive:  the  disposition  being,  that  if  any 
of  the  daughters  should  die  veithout  issue,  "the  surviyors  or 
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■urnTor  of  my  said  dttoghters  shall  haye  all  Hi*  said  negroes 
and  their  inorease."  This  seems  to  be  nearly  as  express  and 
posttiTe  as  a  provision  of  the  kind  could  be.  And  it  was  no 
doubt  the  testator's  intention,  that  it  should  be  so,  as  ire  must 
presume  from  the  separate  provisions  for  his  sons,  ^th  cross 
remainders  between  them,  and  then  these  cross  limitations  be- 
tween the  daughters  of  a  fund,  in  which  each  of  them  had  the 
same  interest.  The  meaning  was,  that  if  all  the  daughters  died 
without  leaving  issue  but  one,  then  that  one  should  take  all  the 
slaves:  implying  necessarily,  an  exception  that  as  to  any  one  or 
more  of  them,  who  should  leave  issue,  the  portion  or  portions 
of  her  or  them  so  dying  should  not  go  over,  but  beoon^e  alMKK 
lute.  It  must  be  declared  that  the  plaintiff  is  therefore  entitled 
to  two  thirds  of  the  slaves  and  their  increase. 

As  the  testator  gave  no  directions  for  investing  the  profits  of 
the  negroes  for  an  accumulation,  and  it  is  dear  that  he  had  no 
such  intention,  inasmuch  as  he  makes  no  other  provision  for  the 
support  and  education  of  his  daughters,  it  follows,  according  to 
the  general  principle,  that  the  proportion  of  the  profits,  to 
which  each  of  the  daughters  was  entitled  up  to  her  death,  was 
hers,  and  must  be  accounted  for  accordingly  to  her  administrator 
or  be  in  his  hands  subject  to  distribution  amongst  the  next  of 
kin  of  the  daughters  respectively.  There  must,  therefore,  be 
the  usual  inquiries'  upon  those  points,  and  a  decree  for  aaeer- 
taining  and  dividing  the  negroes. 

Decreed  accordingly. 

YnnD  TifWAimw  abb  Oivkv  bt  Will,  Whbv:  See  Xbig  v.  Kkig^  87  Am. 
Deo.  459,  and  cases  dted  in  the  note;  Seed  v.  BhrdeaU,  40  Id.  531,  and  note. 
Where  the  words  of  a  will  plainly  import  an  immediate  gift  to  a  son,  bat  de- 
feasible on  the  oontingency  of  his  dying  nnder  twenty-one,  it  is  settled  thai 
the  legatee  takes  the  profits  nntil  the  divesting  of  the  estate  by  the  happening 
of  the  oontingenqy:  AJbriUon  v.  Aittoa,  9  Ired.  L.  189,  dting  the  prindpal 


DnKo  WITHOUT  Isaux,  MxAMiNO  OF,  in  a  will,  is  issae  living  at  the  time  el 
the  devisee's  death,  nnless  a  diflbrent  intent  appears:  WW/kmiM  v.  JXdberspa, 
1  Am.  Deo.  66. 


Forbes  v.  Smith  et  al. 

[6  lBSDBU.'a  Equxtt,  809.] 
SOBBTT  OAK  BOT  IbSUB  EzBCUTION  AOAIN8T  PBOTCIPAL  WUllOtlT   OOBBBBl 

of  the  execution  creditor,  when  he  has  not  paid  the  debt,  and  the  oreditof 
has  a  right  te  call  it  in  and  disohaige  the  levy  if  it  had  been  madsb  with* 
oat  pr^dicing  himself. 


Dec.  1848.]  Forbes  v.  Smith.  488 

PfeooBKDiNOB  nr  Bank&uptot  do  not  TRAzram  to  tbe  amlgntmi  lor  th* 
benefit  of  the  crediton,  the  life  estate  of  a  prinoipel  debtor  in  a  fond  thai 
Is  in  the  bands  of  his  Judgment  creditor,  as  the  latter  is  entitled  to  it  as 
seoority  for  the  debt,  and  the  sarety,  if  he  pays  the  debt,  is  entitlsd  to 
the  benefit  of  it  for  his  secority. 

Thb  bill  alleges  that  defendant,  Shaklef ord,  became  purchaser 
of  a  tract  at  a  sale  of  the  land  of  J.  F.  Smith's  heirs  for  two 
thousand  nine  hundred  and  seyenty-five  dollars,  for  which  he 
gave  his  note  to  the  clerk  and  master  in  equiiy,  with  the  plaint- 
iff as  sorely;  the  sale  was  confirmed,  and  the  clerk  and  master 
assigned  the  note  to  defendant  Ann  Smith  and  made  a  deed  to 
Shaklef ord.    The  latter  afterwards  paid  one  thousand  and  fouiv 
teen  dollars  and  thirty-three  cents  on  the  note,  by  a  sale  of  three 
slaves  to  Ann  Smith,  and  judgment  was  taken  in  the  name  of 
Ann  Smith  against  Shaklef  ord  and  the  plaintiff  for  the  balance 
due.     Shortly  afterwards,  plaintiff  had  an  execution  issue  and 
leried  it  upon  several  slaves,  the  property  of  Shakleford,  so  the 
plaintiff  alleged,  notwithstanding  a  deed  of  marriage  settle- 
ment made  by  Shakleford  and  wife  before  their  marriage  to  Ann 
Smith,  the  deed  not  having  been  proven.    Ann  Smith  discharged 
the  levy  and  returned  the  execution  to  the  clerk's  office.     The 
slaves  were  subsequently  sold  under  execution  against  Shakle- 
ford, and  he  had  no  other  property  wherewith  to  satisfy  the 
debt.     The  plaintiff  contends  that  Ann  Smith  had  thereby  lost 
her  rights  as  against  him,  as  the  slaves  would  more  than  pay  the 
debt.     For  further  ground  of  relief,  the  bill  alleges  that  the 
negroes  conveyed  to  Ann  Smith  by  Shakleford  as  a  jMurt  pay- 
ment of  the  debt,  and  the  judgment  for  the  balance,  were  a  sub- 
stitute for  realty  of  the  other  defendant,  Laura,  Shakleford's 
wife;  that  Shakleford  has  a  life  estate  in  the  realiy,  and  conse- 
quently is  entitled  to  the  profits  of  the  slaves  during  his  life, 
and  the  interest  upon  the  balance  of  the  debt  secured  by  the 
judgment;  and  the  plaintiff  claims  that  these  profits  and  the 
interest  should  be  applied  in  payment  of  the  debt.     The  plaint- 
iff prayed  that  Ann  Smith  be  enjoined  from  collecting  the  judg- 
ment; or,  if  this  be  refused,  then  for  a  proper  credit  upon  the 
judgment  for  an  amount  equal  to  Shakleford's  life  estate.    Ann 
Smith  insists,  in  her  answer,  that  she  had  a  right  to  call  in  the 
execution,  because  it  was  issued  without  her  consent.     She  al- 
leges that  the  deed  of  marriage  settlement  was  proven  and  had 
been  registered,  and  that  she  held  the  negroes  as  Mrs.  Shakle- 
ford's trustee,  and  that  she  was  not  bound  to  allow  an  execu- 
tion to  be  levied  on  negroes  she  held  as  trustee.     She  alleges 
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that  she  had  notified  plaintiff  that  he  might  control  the  judg- 
menty  if  he  would  pay  her  the  amount  of  it,  but  he  refused  to 
do  bo;  that  but  one  third  of  the  debt  for  which  plaintiff  was 
bound  belonged  to  Mrs.  Shakleford,  so  that  if  the  deed  of  mar- 
riage settlement  was  void,  Shakleford  was  entitled  to  a  life  estate 
in  but  one  third  of  the  fund,  and  that  his  interest  had  been 
transferred  to  assignees  in  bankruptcy,  under  a  proceeding  de- 
claring him  a  bankrupt,  before  the  plaintiff  filed  his  bill. 

J.  H.  Bryan  and  Iredell,  for  the  plaintiff. 

Badger,  MxHer,  and  W,  H,  Haywood,  contra. 

By  Court,  Peabson,  J.  It  is  unnecessaiy  to  decide,  whether 
the  negroes  had  been  levied  on  or  not,  for,  we  think,  as  the  ex- 
ecution issued  without  her  consent,  Ann  Smith  had  a  right 
to  call  it  in,  and  discharge  the  levy,  if  it  had  been  made.  She  was 
under  no  obligation  to  allow  an  execution  to  be  taken  out  in  her 
name,  for  the  purpose  of  selling  negroes,  held  by  her  as  trustee. 
Indeed  she  could  not  do  so  in  good  faith  to  Mrs.  Shakleford,  the 
cestui  que  trust.  All  that  the  plaintiff,  as  surety,  had  a  right  to 
ask  under  the  circumstances,  was  the  benefit  of  having  the  con- 
trol of  the  judgment,  provided  he  paid  up  the  debt,  and  this 
he  failed  to  do.  The  plaintiff  has  not  made  a  case,  coming 
within  the  well-settled  principle,  that  a  surety  is  entitled  to  the 
l^enefit  of  all  the  securities  for  the  debt,  which  the  creditor 
obtains;  and  if  the  creditor  releases  any  such  security,  the  surety 
is  discharged  in  equity,  to  the  extent  of  the  security,  so  released. 

Upon  the  other  ground,  it  is  clear,  that  Shakleford  is  entitled  to 
a  life  estate  in  the  fimd;  the  plaintiff,  as  surety,  is  entitled  to  have 
the  benefit  of  it.  The  proceedings  in  bankruptcy  did  not  trans- 
fer the  life  estate  of  Shakleford  to  the  assignee  for  the  benefit  of 
his  creditors;  for,  as  to  his  life  estate  in  the  one  thousand  and 
fourteen  dollars  and  thirty-three  cents,  that  being  in  the  hands 
of  Ann  Smith  she  was  entitled  to  it,  as  security  for  the  balance 
of  the  debt,  and  the  plaintiff,  as  surety,  if  he  pays  the  said 
balance,  becomes  thereby  entitled  to  the  security.  And,  as  to 
the  life  estate  to  which  Shakleford  will  be  entitled  in  the  balance 
of  the  debt  when  paid,  the  surety,  who  pays  the  debt,  is  entitled 
to  it.  There  must  be  a  reference  to  the  clerk  to  inquire,  whether 
the  whole  sum,  for  which  the  plaintiff  was  the  surety  of  Shakle- 
ford, or  one  third,  or  any  part  thereof,  belonged  to  Shakleford 
and  wife,  as  the  proceeds  of  the  sale  of  Mrs.  Shakleford's  real 
estate. 

Ordered  accordingly. 
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Aon  OF  Gbkdxtob  that  I>]bohabos  Subxtt  Whin  ako  Whbn  hot:  See 
Carter  ▼.  Jones,  aaUe^  425,  and  the  oases  cited  in  the  note:  Owran  ▼.  Colbert, 
46  Am.  Deo.  427. 

Right  ot  Su&btt  to  Compxl  Pbikcipal  to  Pat  Dbbt:  see  Pride  ▼.  BoyoB, 
83  Am.  Dec.  78;  Bishop  v.  Day,  37  Id.  582,  and  oases  cited  in  the  notes; 
AfcConneU  v.  ScoU,  45  Id.  683,  and  note  referring  to  previons  cases  in  this 
series. 

SUKKTT  MAT  RkTAIN  FuKDS  DT  HIS  HaKDS  BKLONOnVG  TO  FiLINCIFAL  DlBTOB 

upon  the  latter's  insolvency;  and  the  assignee  of  the  principal  debtor  has  in 
sach  case  no  better  right  to  each  fonds  than  his  assignor  woold  have:  FTitt- 
•onu  y.  ^elnw,  18  Am.  Dec  580. 


Babneb  v.  Sddsb. 

[6  IxBDSLL'a  Eqcity,  8U.] 
WXRTKN    iNSTBUmNTS  ARB  TO  BK  CONSTBUKD  UPON    THBIB    OWN    TbBMB, 

whether  they  are  deeds  or  wills.  At  least  there  must  be  enough  in  them 
in  respect  both  to  the  person  to  talce  and  the  subject  to  pass,  to  enable 
the  court  to  say  that  the  person  does  take  and  the  thing  does  pass  by  the 
instrument  itself. 

Whbn  Will  Fully  Dbscbibeb  a  Pebsok  or  Thino,  whether  by  many  or  few 
particulars,  it  can  not  be  competent  to  receive  evidence  that  another 
person  or  thing  was  meant,  though  nothing  be  found  to  answer  the  de- 
scription in  the  will. 

AoMiKSiBiLiTT  OF  Pabol  Evtdkkce  TO  Alteb  Will. — Where  a  testator  made 
a  specific  bequest  of  negroes,  and  described  two  of  them  as  "Aaron"  and 
*'Pike,'*  but  had  no  negroes  of  that  name,  parol  evidence  Is  inadmissible 
to  prove  that  the  testator  meant  two  slaves  by  the  names  of  '*Lamon* 
and  "Pite**  and  that  the  other  names  were  inserted  by  mistake;  and  the 
gift  as  to  these  negroes  must  fail,  because  there  is  nothing  toir  it  to  operate 
upon. 

TiRMS  OT  A  BiQVisr  OAK  No  Mors  be  Altvrid  by  Parol  than  those  of  a 
deviso. 

On  Lbgaoy  to  Wifb,  Law  Requirbs  Plain  Exclusion  or  thb  Husband 
to  deprive  him  of  his  marital  rights;  such  a  legacy  considered  and  held 
not  to  exclude  the  husband. 

Childrxn  Take  No  Estate  under  a  Will,  where  a  testator  bequeaths 
lauds  and  negroes  to  his  married  daughter,  **  and  her  heirs  forever,"  with 
a  desire  that  the  negroes  work  on  the  land  he  has  left  her  "  for  the  sup- 
port of  her  and  her  children,"  but  the  gift  is  in  the  daughter  exclusively. 

Jambs  Shocb  made  the  following  specific  bequests  by  will: 
"  I  give  to  my  wife  six  negroes.  Champion,  Tony,  Chany,  Yenus, 
Anaka,  and  Aaron.  Item,  I  give  to  my  youngest  son,  Benjamin, 
eight  negroes,  Amos,  George,  Peter,  Turner,  Pike,  Creecy, 
Bose,  and  Jack.  Item,  I  give  to  my  daughter,  Martha,  wife  of 
John  Dew,  a  tnct  of  land,  called  the  Bridge  and  Bofainson  tract, 
to  her  and  her  heizB  forever;  also  seven  negroes,  Olive  and 
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bhild^  Edjf  Haxcly,  Clarke^  Bridget,  and  Hannah ;  also  one  mole; 
also  what  stock  she  is  in  possession  of;  also  one  thousand  dol- 
lars. Also  it  is  mj  desire  that  the  negroes  I  have  left  her  shall 
work  on  the  tract  of  land  that  I  gave  her  for  the  support  of  her 
and  her  children;  apd  if  the  negroes  don't  make  a  support,  rent 
out  the  land  and  hire  out  the  negroes.  I  also  reserve  two 
negroes  to  wait  upon  her;  and  if  she  and  child  should  die  with- 
out any  heir,  they  shall  come  into  the  old  stock  again/'  There 
were  four  negroes  of  the  testator  undisposed  of;  the  residue  of 
his  estate  he  ordered  to  be  sold  and  equally  divided  among  his 
wife  and  children.  The  executor  filled  this  bill  against  the 
legatees,  alleging  that  the  testator  had  no  negroes  by  the  names 
of  Aaron  and  Pike,  but  that  he  had  two,  undisposed  of,  named 
Lamon  and  Pite.  The  widow  and  the  son  Benjamin  contended 
that  the  testator  intended  these  two,  and  that  by  a  mistake  of 
the  scrivener,  on  account  of  his  deafness  and  not  hearing  the 
testator's  directions  distinctly,  the  names  Aaron  and  Pike  were 
inserted  for  Lamon  and  Pite.  The  executor  believed  such  to  be 
the  case,  and  was  ready  to  make  that  disposal  of  the  slaves  if  he 
was  authorized  to  do  so  by  a  construction  of  the  will. 

B.  F.  Moorey  for  the  plaintiff. 

Biggs,  contra. 

By  Court,  Buffin,  0.  J.  It  is  extremely  probable  from  the  ad* 
missions  of  the  parties  and  the  circumstances  of  the  case,  that  the 
alleged  mistake  really  took  place  in  writing  this  will;  and  the  court 
would  gladly  correct  it,  if  it  could  be  done  consistently  with  the 
law.  But  it  is  manifestly  impossible  to  do  so  upon  the  basis  of 
any  guide  furnished  by  ike  will;  and,  therefore,  that,  if  done  at 
all,  it  must  be  exclusively  on  extrinsic  evidence  of  an  intention 
to  give  a  negro,  who  is  not  given  by  any  words  in  the  will.  That 
would  in  truth  be  to  strike  one  word  out  of  the  will,  and  insert 
another  in  the  place  of  it  by  parol  proof;  which  can  not  be  done 
without  introducing  a  multitude  of  mischiefs,  with  which  the  pri- 
vate hardship  and  inconvenience  sustained  by  these  parties  can 
bear  no  comparison.  It  has  long  been  settled,  that  written  in- 
struments, whether  deeds  or  wills,  are  to  be  construed  upon 
their  own  terms.  At  least,  there  must  be  enough  in  them,  in 
respect  both  to  the  person  to  take,  and  the  subject  to  pass,  to  ena- 
ble the  court  to  say  that  the  person  does  take,  and  the  thing  does 
pass  by  the  instrument  itself.  There  are,  indeedi  cases  of  am- 
biguiiy  of  description,  in  which  resort  may  be  had  to  evidence 
in  aid  of  the  will;  for  example,  to  show  which  person  or  thing  ii 


Dec  1848.]  Babnes  u  Simms.  437 

meant,  when  there  is  in  fhe  will  a  sufficient  description  to  which 
the  evidence  may  fit  the  person  or  thing.  That  is  the  case  when 
two  things  or  persons  come  completely  within  the  description; 
as  two  white  acres,  or  two  cousin  Johns.  So  it  is  also,  if  the  per- 
son or  thing  be  described  in  more  particulars  than  one,  some  of 
which  are  true  and  some  false;  then  if  enough  remains,  after  re- 
jecting the  parts  that  prove  to  be  false,  to  identify  the  donee  or 
the  subject,  the  instrument  shall  be  effectuated.  In  all  those 
cases  there  is  upon  the  face  of  the  will  no  ambiguify,  and  ii 
arises  only  when  the  description  comes  to  be  applied;  then  it  is 
found  that  there  is  an  uncertainty,  which  of  two  persons  or 
things  was  meant,  which  are  within  the  words,  or  whether  a  thing 
or  person  was  meant  who  is  correctly  described  in  some  partic- 
ulars but  not  in  others.  But,  clearly,  if  a  will  describe  a  per- 
son or  thing  by  many  particulars,  and  one  is  shown,  who  comes 
up  to  the  description  in  every  particular,  it  would  not  be  com- 
petent to  prove  by  witnesses,  that  the  testator  did  not  mean 
that,  but  another,  though  the  latter  be  not  within  the  descrip- 
tion, and  to  give  effect  to  the  will,  as  if  the  description  were- 
altered  in  the  instrument  itself.  That  would  be  to  make  the 
will  upon  the  evidence. 

So  in  like  manner,  when  the  will  fully  describes  a  person  or* 
thing,  whether  by  many  or  few  particulars,  it  can  not  be  com- 
petent to  receive  such  evidence,  though  nothing  be  found  to- 
answer  the  description;  for,  to  pass  another  thing,  or  to  pas» 
the  thing  to  another  person,  than  that  described  in  the  will, 
would  be  to  give  operation  to  the  will  over  a  thing  or  in  favor 
of  a  person  not  mentioned  in  the  will  at  all — in  effect,  to  fill  & 
blank  in  it,  or  rather,  to  make  a  blank  by  striking  out  and  then 
filling  it  in  another  manner.  That  can  not  be  done  upon  anj 
safe  principle.  In  this  case  there  are  two  terms  of  description, 
and  two  only,  of  the  subject  of  the  bequest.  He  is  said  to  be 
named  "Aaron ''  and  to  be  a  "  negro."  The  latter  is  so  indefi- 
nite as  to  designate  no  one  in  particular.  A  gift  of  eight  ne- 
groes would,  indeed,  be  good,  as  a  general  legacy  of  eight 
slaves.  But  the  present  is  a  specific  gift,  and  the  question  is, 
who  are  the  very  negroes  given?  In  such  a  case  the  term  "  ne- 
gro,'' designating  merely  the  status  permncBt  can  not  be  construed 
to  be  a  gift  of  any  individual  negro,  and  therefore  can  not  be 
applied  to  one  by  evidence.  That,  then,  is  the  case  of  a  descrip- 
tion by  a  single  particular,  that  of  the  name;  and  there  is  no 
negro  of  that  name.  One  would  think,  that  there  is  but  one 
principle  applicable  to  such  a  case;  which  is.  that  the  gift  must 
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fail,  because  there  is  noUung  for  it  to  operate  on.  It  is  no  case 
of  ambiguity.  It  would  be,  if  there  were  two  Aarons;  and, 
then,  it  would  be  admissible  to  show,  which  of  the  two  was  the 
Aaron.  But  the  attempt  is  to  prove,  that  the  testator  did  not 
mean  to  give  any  Aaron  at  all,  but  a  different  person  altogether; 
namely,  Lamon.  There  is  an  old  case,  Beaumont  v.  Fell,  2  P. 
Wms.  140,  that  seems  to  go  far  to  support  the  proposition,  if  it 
be  law.  A  legacy  was  given  to  Catheriite  Eamley,  and,  there 
being  no  such  person,  it  was  decreed  to  Gertrude  lardly,  upon 
evidence  that  she  was  the  person  intended,  and  that  the  testator 
frequently  called  her  by  the  nickname  of  Gatty,  which  the 
writer  of  the  will  mistook  for  Eatty.  It  is  to  be  observed,  in 
the  first  place,  that  the  master  of  the  rolls  put  the  decision  upon 
the  right  to  receive  such  evidence  by  the  civil  law,  in  respect  to 
personal  legacies,  and  admitted,  in  terms,  that  it  could  not  bs 
heard  by  the  common  law  or  the  statute  of  frauds,  as  to  a  de- 
vise of  land;  because,  said  he,  a  devise  must  be  in  writin<^, 
'*  and  there  would  be  no  writing  to  entitle  Gertrude  Tardly,  had 
this  been  a  devise  of  land."  That  admission  must  be  sufiicient 
at  this  day  to  destroy  the  authority  of  the  case,  as  a  decision 
upon  the  construction  of  the  will;  since  it  is  certain,  that  now 
the  terms  of  a  bequest  can  no  more  be  altered  by  parol  than 
those  of  a  devise.  Then  it  is  to  be  observed,  that  the  report  is 
explicit,  that  the  judgment  was  put  upon  the  ground,  that  there 
was  no  writing  to  entitle  the  person  to  whom  the  legacy  was  be- 
queathed; and  therefore  she  took  it  by  force  of  the  extrinsic 
proof  entirely,  saving  only  that  the  will  showed  that  the  testator 
meant  to  give  it  to  some  person. 

That  is  a  proposition  opposed  to  every  principle  for  the  con- 
struction of  writings,  or  establishing  their  superiority  in  the 
scale  of  evidence  over  the  testimony  of  witnesses.  It  has,  more- 
over, not  been  followed  by  any  similar  decision;  but  there  have 
been  many  directly  opposed  in  principle  to  it.  There  is,  indeed, 
a  single  case  in  this  country,  which,  upon  the  authority  of  Beau- 
moni  I.  Felly  ruled  the  point  in  accordance  with  it,  in  a  case 
somewhat  like  that  before  the  court.  A  person,  owning  a  con- 
siderable number  of  slaves,  bequeathed  in  his  will  by  name 
exactly  the  number  he  had,  and  among  the  bequests  there  was 
one  of  fifteen  slaves  to  his  wife,  and  two  of  the  number  were 
designated  by  the  name  of  Phillis,  whereas  the  testator  had  but 
one  Phillis,  and  he  had  a  man,  Philip,  not  mentioned  in  the  will. 
It  was  held,  that  the  wife  took  Philip  in  the  place  of  one  of  the 
women  named  Phillis:  Tudor  y,  TerreU,  2  Dana,  47.    That  case. 
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indeed,  differs  from  ours  in  this,  that  heie  there  were  two 
negroes  in  number  more  than  are  named  in  it;  and  the  court  in 
Kentucky  greatly  relied  on  the  coincidence  in  the  number. 
Certainly  that  was  a  strong  circumstance,  if  one  person  or  sub- 
ject can  be  substituted  for  another,  which  is  fully  described,  to 
show  that  the  court  could  in  that  case  probably  hit  on  the  right 
one  to  be  substituted.  But  the  difficulty  is  to  lay  down  any 
principle,  on  which  the  terms  of  the  will  can  be  thus  dealt  with, 
and  one  description  of  the  thing  substituted  for  another.  The 
court  thinks  it  can  not  be  done.  In  all  the  cases  hitherto 
decided  in  this  state,  there  was  enough,  on  the  face  of  the  will, 
to  identify  the  subject  after  leaving  out  every  part  of  the  de- 
scription which  was  inappropriate.  It  was  so  in  Den  ex  dem. 
Proctor  V.  Pool,  4  Dev.  L.  370;  in  Simpson  v.  King,  1  Ired.  Eq.  11 ; 
and  in  Den  ex  dem,  Ehringhaua  v.  Cariwright,  8  Ired.  39;  in 
the  latter  of  which  cases  the  rule  is  stated  as  we  understand  it, 
and  applied.  And  as  understood  and  applied  there,  it  is  de- 
duced not  only  from  the  text-writers,  but  from  judicial  deter- 
minations of  the  highest  respectability.  Thus  in  Thomas  v. 
Thomas,  6  T.  B.  671,  Lord  Kenyon  said,  that  the  sense  of  the 
maxim,  falsa  demonstratio  non  nocet,  was,  that  the  falsa  demon- 
stratio  should  be  superadded  to  that  which  was  sufficiently  cer- 
tain before;  for,  there  must  be  constat  de  persona,  and  if  to  that 
be  added  an  inapt  description,  it  will  not  avoid  the  devise.  Thus 
in  GoodtUle  v.  Southern,  1  Mau.  &  S.  299,  it  was  held,  that  a 
clause  '*  of  all  my  farm  and  lands  called  Trogues  farm,  now  in 
the  occupation  of  A.  C,"  passed  not  only  such  parts  of  Trogues 
farm  as  were  occupied  by  A.  C,  but  also  those  occupied  by 
other  persons;  because  the  name  identified  it,  and  the  will  gave 
all  of  it,  and  those  general  terms  were  not  to  be  cut  down  by 
the  subsequent  inconsistent  description.  But  in  Doe  ex  dem, 
Chichester  v.  Oxender,  3  Taunt.  147,  and  S.  C,  Doe  dem.  Oxen- 
der  V.  Chichester,  4  Dow,  65,  it  was  held,  that  a  devise  of  **  my 
estate  of  Ashton,"  or  "  my  estate  at  Ashton,"  could  not  be  ex- 
tended by  evidence  so  as  to  take,  in  addition  to  lands  in  Ash- 
ton,  lands  in  an  adjoiniog  parish. 

In  a  more  recent  case,  which,  indeed,  is  in  point  with  the 
present,  that  doctrine  was  solemnly  re-affirmed.  A  testator  de- 
vised ''all  my  real  estates  whatsoever,  situate  in  the  county  of 
Limerick  in  the  city  of  Limerick."  He  had  a  small  real  estate 
in  the  city,  but  none  in  the  coimty,  of  Limerick.  He,  however, 
had  other  real  estates  in  the  county  of  Clare;  and  the  question 
was,  whether  it  could  be  shown  by  parol  that  the  testator  in- 
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tended  to  dispose  of  fhe  lands  in  dare,  and  ihat  fhe  connly  of 
"limeriok"  had  been  by  mistake  written  for  the  connly  of 
"  Glare/'  It  was  held,  by  the  Tice-chancellor,  that  it  was  com- 
petent to  hear  the  evidence,  and  an  issne  was  ordered  to  be 
tried  at  law.  But  upon  an  appeal,  the  lord  chancellor,  assisted 
by  Chief  Justice  Tindal  and  Chief  Baron  Lyndhnrst,  reversed 
the  decision,  upon  the  ground  that  it  was  not  a  case  of  latent 
ambiguity,  because  there  were  in  the  will  no  words  describing 
lands  to  which  the  parol  evidence  could  be  applied  bo  as  to  em- 
brace within  it  the  lands  in  Clare :  MtUer  v.  Ihivers,  8  Bing.  244. 
The  opinion  was  given  by  Chief  Justice  Tindal,  and  is  a  veiy 
able  one,  discussing  both  the  principle  and  the  cases,  and  the 
result  was  concurred  in  by  all  three  of  the  judges.  For  the 
same  reason  it  is  impossible,  without  contradicting  the  will,  to 
make  ''Aaron''  mean  "Lamon,"  there  being  no  other  descrip- 
tion but  the  name;  unless,  indeed,  it  could  be  shown,  that 
Lamon  was  sometimes  called  Aaron,  so  as  to  be  known  by  both 
names — ^which  is  not  pretended;  and  so,  likewise,  as  to  Pike  and 
Pite.  The  court,  therefore,  holds  that  the  slaves  Lamon  and 
Pite  are  not  specially  disposed  of  in  the  will,  but  with  the  two 
others  not  named,  fall  into  the  residue. 

Two  points  are  made  upon  the  dispositions  in  favor  of  Mrs. 
Dew;  which  are,  first,  whether  the  dispositions  are  to  the  sep- 
arate use  of  the  wife;  and,  secondly,  whether  the  gift  is  exclu- 
sively to  Mrs.  Dew  or  to  her  and  her  children.  Upon  the  first, 
the  court  is  of  opinion  in  the  negative.  It  may  be  inferred 
from  the  will,  that  the  testator  had  not  much  confidence  in  the 
prudence  or  capacity  of  Dew  for  managing  the  property,  and 
that  he  had  a  vague  purpose  not  to  trust  the  property  in  his 
hands,  but  secure  it  in  some  way  for  his  daughter.  But  there 
is  not  enough  in  the  will  to  amount  to  the  plain  exclusion  of  the 
husband,  which  the  law  requires,  before  he  can  be  deprived  of 
his  marital  rights:  BudiseU  v.  Waiaon,  2  Dev.  Eq.  430.  The 
court  likewise  holds,  that  the  children  took  no  estate  under  the 
will.  The  words  of  gift  respect  the  wife  alone,  as  the  sole 
donee.  It  is  true,  the  testator  says  he  wishes  the  land  rented 
and  the  negroes  hired,  if  they  do  not  make  a  support;  but  if 
they  can,  he  wishes  the  negroes  to  work  on  the  land  '*  for  the 
support  of  her,  the  daughter,  and  her  children."  But  if  the 
negroes  should  be  hired  and  the  land  rented,  he  does  not  give 
the  proceeds  to  the  daughter  and  her  children  for  division  be- 
tween them;  but  they  go,  as  arising  from  the  mother's  land  and 
negroes,  to  her.     The  words,  "  for  the  support  of  her  and  her 
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children/'  under  those  droumstancee,  ezpress  only  what  the 
testator  supposed  would  be  the  appropriation  of  the  profits  of 
the  estate  by  the  mother,  and  were  not  intended  to  defeat  or  in 
any  degree  to  transfer  the  estates  and  money,  just  given  to  the 
daughter,  from  her  to  her  children. 

The  defendants  Dew  and  wife,  set  up  a  claim  to  Lamon  and 
Pite  under  the  reservation  of  two  negroes  to  wait  on  her — sug- 
gesting that  the  two  thus  reserved  are  those  two,  aiid  that  for 
that  reason  they  were  not  mentioned  by  name  in  the  will.  But 
it  is  clear,  that  the  negroes  thus  reserved  are  two  of  those  just 
before  specially  bequeathed  to  Mrs.  Dew,  and  are  ezoepted  out 
of  the  direction  for  hiring  out  the  negroes,  because  they  would, 
at  all  events,  be  needed  by  her  as  domestic  servants. 

Declared  accordingly. 

Pabol  BvmxNOB  is  Inadmibsielb  to  Vabt  Tsbmb  of  WBrrnor  lasfBU- 
MSMT:  CampbeU  v.  UpiihaWy  46  Am.  Deo.  75,  and  note,  referring  to  previont 
CMee  in  thii  MrieB.  The  principel  oeae  was  dted  on  this  pomt  in  Knif^  v. 
Ammi,  7  Ifed.  Eq.  79,  and  its  language  was  quoted  in  Tajfior  v.  Am,  Bible  Soc^ 
Id.  205. 

Intention  of  thb  Tk8tato&  must  be  Oathxbbd  fbom  the  Will  without 
TCBorting  to  extrinaio  evidence,  ezoept  to  explain  a  latent  ambiguity:  Atop  v. 
Hoover,  45  Am.  Dec.  713. 

EVIDENCB  to  CoBBECT  OB  BZFLAZN  WiLL,  WhEN  AND  WhBN  NOT  AmOSSI- 

blb:  See  PoweU  y.  BiddU,  1  Am.  Dec.  263;  Jackson  v.  SUl,  6  Id.  363;  Soih- 
tnahier  v.  Myers,  Id.  613;  Iddmga  v.  Iddings,  10  Id.  450;  Brechamdge  v. 
Duncan,  12  Id.  359;  Avery  v.  Chappel,  16  Id.  53;  Connolly  v.  Pardon,  19  Id. 
433;  Comttock  v.  Hadlymt  Ecc,  Soc,  20  Id.  100;  Clarh  v.  CotUm,  24  Id.  279; 
Daseis  v.  Calvert,  25  Id.  282.  A  true  and  certain  description  of  a  slave  by  name 
in  a  will  can  not  be  weakened  by  a  further  and  unnecessary  false  description; 
Jower  V.  Joiner,  2  Jones'  Eq.  72,  citing  principal  case;  and  if  more  than  one 
description  is  given  and  there  is  a  discrepancy,  that  description  will  be  adhered 
to  as  to  which  there  is  the  least  likelihood  that  a  mistake  would  be  oommitted, 
and  that  be  rejected  in  regard  to  which  mistakes  are  more  apt  to  be  madet 
MUler  V.  Cherry,  3  Id.  30,  distinguishing  tUe  principal  case.  The  principal 
ease  was  also  cited  in  Prts.  etc.  i^  Deaf  and  Dvmh  Soc  v.  Norwood,  Busb.  Eq. 
70,  to  the  point  that  if  in  a  legacy  a  person  or  thing  be  named,  and  if  after 
resorting  to  proof  dehors,  no  such  person  or  thing  can  be  found,  the  legacy 
must  faU  for  want  of  a  person  or  thing  to  fit  the  description,  and  not  beoansa 
there  is  any  difficulty  upon  the  question  of  oonstruotion. 

Words  in  Will  that  Vest  Estate  in  Wine  to  Ezoldhion  ot  hbb  Hus- 
band: See  BmUh  v.  WeUe,  39  Am.  Deo.  772,  and  note  discussing  this  subjeoti 
BmufoH  V.  CoOier,  44  Id.  821 ;  see  also  Mon  v.  MaOaU,  46  Id.  272. 


GASES 


IK  TUB 


SUPREME  COURT 


OF 


OHIO. 


DeVOBE    v.    SimDEELAin). 

[17  OnOp  63.] 

OoYZXANTB  ov  Ssisht  and  Right  to  Contzt  are  of  the  same  naiore  when 

the  power  to  sell  reaalts  from  eeiam,  and  if  one  is  personal  the  other  is 

personal. 
CoYBNANT  ov  Seisin  IS  PxBSONAL,  and  doos  not  ran  with  the  land  where 

the  grantor  is  not  in  actual  possession,  in  fact  or  in  Iaw,  at  the  time  of 

the  conveyance. 

CoYBNAiYT  by  plaintiff,  who  claimed  under  seyeral  mesne  con- 
veyances, against  the  original  grantor.  The  breaches  were  of 
covenants  of  seisin  and  right  to  convey.  At  the  time  when  the 
defendant  conveyed  the  land,  he  held  an  auditor's  deed  under  a 
sale  for  taxes,  and  that  at  and  before  the  time  of  the  conveyance 
the  land  was  wild  and  uncultivated,  no  person  residing  thereon. 
The  defendant,  after  his  purchase  at  the  tax  sale,  and  before  he 
had  conveyed  the  premises,  had  been  on  the  land  once,  but  had 
cleared  no  part  of  it,  and  had  never  resided  upon  it.  It  had 
stood  listed  for  taxation  in  the  defendant's  name  for  several 
years  prior  to  and  after  he  had  made  the  conveyance;  during 
that  time  the  taxes  had  been  paid,  though  by  whom  it  did  not 
appear;  and  while  the  defendant  held  under  his  tax  purchase,  the 
land  was  commonly  known  and  called  "Sunderland's  land." 
The  jury  were  charged  that  the  plaintiff  could  not  recover  on 
the  covenant  of  seisin,  unless  it  appeared  that  the  defendant 
was,  at  the  time  of  his  conveyance,  in  actual  occupation  of  the 
premises  by  himself  or  tenant,  and  the  facts  proved  did  not 
constitute  such  a  possession  as  would  sustain  the  action,  with- 
out actual  occupation  of  the  land,  or  some  part  of  it;  nor  was 
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the  plaintiff  entitled  to  recover  on  the  covenant  of  power  to 
convey,  because  it  was  a  personal  covenant,  not  running  with 
the  land,  and  could  not  therefore  avail  the  plaintiff.  The  judg- 
ment on  the  verdict  was  sought  to  be  reversed  by  the  plaintiff 
for  error  in  the  charge  to  the  jury. 

G,  G.  and  T,  Gonvers^  lot  the  plaintiff  in  error. 

Ooddard  and  JEastman,  for  the  defendant. 

By  Court,  Beed,  J.  The  determination  of  this  case  depends 
upon  the  nature  of  the  covenants  of  seisin  and  of  power  to  convey. 
These  covenants  are  synonymous,  but  not  converse.  If  a  man  be 
seised  in  fee,  he  has  the  power  to  sell,  but  he  may  have  the 
power  to  sell  and  not  be  seised.  When,  therefore,  the  power 
to  sell  results  from  seisin,  the  two  covenants  are  inseparable 
and  of  the  same  nature;  and  in  such  case,  if  the  one  be  real  the 
other  is  real,  and  if  the  one  be  personal  the  other  is  personal. 
Hence,  in  such  case,  if  an  action  would  lie  upon  the  one  it  would 
upon  the  other;  but  damages  upon  the  one  would  be  satisfaction 
for  both.  But  by  declaring  upon  both  in  separate  counts  in  a 
declaration,  the  one  can  not  be  treated  as  real  and  the  other  as 
personal.  The  one  can  not  be  considered  personal,  stopping 
with  the  first  grantor,  and  the  other  real,  running  with  the  land. 
Therefore,  when  the  court,  in  their  charge  to  the  jury,  treated 
the  covenant  of  seisin  as  one  which  ought,  under  certain  cdr- 
cumstances,  to  run  with  the  land,  and  the  covenant  of  power  to 
convey  as  always  personal,  they  erred  in  respect  to  the  unity  of 
these  covenants.  But  in  the  present  case  both  covenants  were 
personal,  and  as  the  judgment  was  in  conformity  with  the  law, 
no  injury  was  sustained  by  the  plaintiff  by  such  charge.  These 
covenants  then  will  be  treated  as  identical,  in  the  further  con- 
sideration of  this  case,  as  they  possess  the  same  legal  qualities 
and  are  attended  with  the  same  legal  results. 

The  covenant  of  seisin  is  in  prcesenti  or  in/uturo,  and  may  be 
personal  or  real.  If  it  never  attach  to  the  land  it  is  instantly 
broken,  and  personal;  if  it  once  attach,  it  is  real,  and  runs  with 
the  land.  If  the  grantor  be  in  actual  possession,  claiming  ad- 
versely, the  covenant  of  seisin  runs  with  the  laud,  and  is  not 
broken  until  the  purchaser,  or  those  claiming  under  him,  are 
evicted  by  paramount  title.  But  if  the  grantor  is  not  in  actual 
possession,  and  has  not  title,  the  covenant  of  seisin  is  instantly 
broken,  and  is  personal.  If  under  such  circumstances  the 
grantee  should  see  proper  to  convey,  the  purchaser  from  him 
could  not  sue  upon  the  original  covenant  of  seisin  as  with  the 
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first  giantor;  he  is  neither  in  privity  of  estate  or  oonimet;  and 
the  coTenant,  in  snoh  case,  being  personal,  is  a  chose  in  action 
not  transferable,  bnt  remains  to  the  first  grantee.  This  con- 
clusion is  not  only  supported  by  numerous  authorities,  but  is 
expressly  laid  down  in  the  case  of  Backus  t.  McCoy,  8  Ohio,  211 
[17  Am.  Doc.  585],  to  which  we  still  adhere.  But  it  may  be 
contended  that  in  this  case  the  original  grantor  was  in  posses- 
■ioD.  This  is  not  true  either  in  fact  or  law.  The  land  has  been 
recovered  by  title  paramount,  and  thus  there  was  no  title  in  the 
original  grantor,  which  could  draw  the  possession,  and  in  point 
of  fact  Uiere  never  was  any  actual  possession.  Thus,  there 
never  having  been  any  possession  in  law  or  fact,  the  covenant  of 
seisin  and  power  to  convey  were  personal,  and  no  one  could  sue 
upon  their  breach  but  the  first  grantee. 

We  do  not  find,  therefore,  that  the  jury  were  misdirected  in 
any  material  point  as  to  matter  of  law,  or  that  the  jury  were 
not  warranted  in  their  verdict.  The  motion  for  a  new  trial  was 
therefore  properly  overruled,  and  judgment  entered  upon  the 
verdict. 

Judgment  afi3rmed. 

As  TO  CovxHANTs  ow  Sesssm  Bunnivo  wixh  thb  Laitd,  lee  Lot  T. 
Thomas,  2  Am.  Deo.  354;  Backus'  Admits  v.  McOoy^  17  Id.  585;  Logaa  v. 
Moulder,  33  Id.  338;  Ross  v.  Tiam^,  44  Id.  531. 

In  Beoard  to  the  Natubx  or  Covxnantb  or  Bight  to  ComnsT,  see  Logam 
V.  Moulder,  33  Am.  Dec.  338;  Mont  v.  O^omer,  47  Id.  571,  note,  where  the 
principal  case  is  commented  npon. 

DiBTiNcnoN  BXTWssN  Rbal  AND  Pebsonal  CovKNAin»:  See  note  to 
ilorse  V.  Oairner^  47  Am.  Deo.  565,  diseaasing  this  qoeation  at  length. 


JOHNBON    V.   NtOE's   ExECTDTOBS. 

[17  Omo,  66.] 

Ccvbnavt  or  Wabsantt  covers  a  claim  for  dower. 

An  AcnoN  roa  Breage  or  a  Covenant  ov  Wabsantt  can  not,  as  a  goo* 
eral  rule,  be  maintained  until  there  has  been  an  eviction,  or  something 
equivalent  thereto. 

OovBNANT  or  Wabbantt  is  not  Broken  by  a  personal  decree  for  a  sum 
in  full  of  dower,  to  be  enforced  by  execution;  though  it  might  have  been 
otherwise  if  dower  had  been  set  off  by  metes  and  bounds,  and  the  widow 
put  in  possession,  or  had  dower  been  assigned  as  of  rents,  issues,  and 
profits,  and  made  a  charge  upon  the  land. 

Covenant.  Error  in  suBtaining  a  demurrer  to  the  dedaiation, 
and  in  entering  judgment  in  favor  of  defendants.  The  faeti 
appear  in  the  opinion. 


Dec.  1848.]  Johnson  v.  Ntcb's  Ex'Ba  446 

fTofetm  and  Johnson,  for  the  plaintiff  in  enor. 
B.  P.  Buckland,  for  the  defendants. 

By  Court,  Hjxghoook,  J.  It  will  be  seen  1^  the  dedamtion  in 
Hub  case,  that  the  ooTenant,  and  the  only  covenant  contained  in 
the  deed  for  the  breach  of  which  it  is  sought  to  recover  damages 
in  this  case,  is  the  covenant  of  warranty,  and  the  question  raised 
is,  whether  the  declaration  is  sufficient  to  entitle  the  plaintiff  to 
recover.  The  breach  assigned  is,  that  one  Jane  McLain  had  a  con- 
tingent dower  interest  in  the  premises  conveyed;  that  after  the 
death  of  her  husband  she  filed  and  prosecuted  her  petition  for 
dowor,  and  such  proceedings  were  had,  that  she  obtained  a  de- 
cree against  plaintiff  for  the  gross  sum  of  one  hundred  thirty- 
seven  dollars  and  fifty  cents,  not  charged  upon  the  lands,  but 
strictly  personal,  with  an  order  that  if  the  same  was  not  paid  in 
sixty  days,  execution  should  issue  as  upon  judgment  at  law. 
Upon  such  state  of  the  case  can  plaintiff  recover? 

We  do  not  doubt  that  the  covenant  in  the  deed  is  sufficient  tr^ 
cover  a  claim  for  dower,  provided  the  same  be  prosecuted  to  such 
a  result;  that  the  covenantee  is  thereby  deprived  of  even  the 
temporary  possession  of  the  whole,  or  any  part  of  the  land  con- 
veyed. It  may  be  thought  that  a  covenant  against  incumbrancep 
is  the  appropriate  covenant  to  meet  such  a  case,  but  it  is  equally 
well  met  by  the  covenant  of  warranty.  In  order,  however,  to 
maintain  an  action  upon  the  latter  covenant  there  must,  as  a 
general  rule,  have  been  an  eviction,  and  this  fact  should  appear 
from  the  declaration.  There  are  exceptions,  it  is  true,  to  this 
general  rule,  and  in  particular  cases  other  matters  have  been 
held  to  be  equivalent  to  an  eviction.  In  the  case  of  King  v. 
£err^8  Adm'rs,  5  Ohio,  154  [22  Am.  Dec.  777 J,  the  court  say, 
in  speaking  of  the  covenant  of  warranty:  ''  This  covenant  is  not 
broken  until  the  grantee,  his  heirs  or  assignee,  is  evicted  from, 
or  disturbed  in  the  enjoyment  of  the  premises,  or  a  part  of  them, 
by  the  setting  up  of  a  superior  or  paramount  title."  Still,  in 
that  case,  it  was  determined  that  where,  after  a  judgment  in 
ejectment,  the  tenant  remains  in  possession,  claiming  pay  for 
improvements  under  the  occupying  claimant  law,  and  while  so 
remaining  in  possession,  purchases  in  the  paramount  title,  the 
tenant  may  have  an  action  upon  the  covenant  of  warranty  against 
his  grantor,  although  not  actually  evicted.  In  making  this  de- 
cision the  court  was  controlled  by  the  principles  of  the  occupy- 
ing claimant  law.    Under  that  law  the  occupant  can  not  be 

isposseesed  until  paid  for  his  improvements.    And  if  the  daim- 


446  Johnson  v.  Nycb's  Ex'sa  [Ohio, 

an€  Bhould  neglect  to  make  payment,  the  occupant  must  either 
lose  the  benefit  of  his  improvements,  or  be  delayed  in  the  pro- 
ceeding  under  his  ooyenant.  The  court  held  that  this  case  might 
be  well  considered  as  an  exception  to  the  general  rule,  that  no 
action  could  be  sustained  until  actual  CTiciion. 

So  in  the  case  of  IkUe  v.  Miller,  reported  in  the  Western  Law 
Journal,  vol.  5,  413,  414.  The  court  held  that  where  dower 
had  been  assigned,  not  in  kind,  but  in  the  value  of  one  third  of 
the  rents  and  profits,  and  made  a  charge  upon  the  land,  that 
this  might  well  be  considered  equivalent  to  eviction.  The  reason 
is  this :  By  our  law  regulating  dower,  the  widow  is  to  be  endowed 
of  one  third  of  all  the  lands,  etc.,  of  which  her  husband  died 
seised,  as  an  estate  of  inheritance,  during  coverture.  This  dower 
is  to  be  set  off  and  assigned  by  metes  and  bounds  if  it  can  be 
done,  and  after  the  assignment  so  made,  and  approved  by  the 
court,  a  writ  of  seisin  is  to  be  issued  to  the  sheriff,  who  is  re- 
quired thereby  to  put  the  widow  in  possession.  After  this  writ 
is  executed,  he  who  by  this  proceeding  is  evicted,  may  have  his 
action  upon  his  covenant  of  warranty  against  his  grantor,  and 
will  be  entitled  to  recover  damages,  not  to  the  extent  of  the  con- 
sideration money  or  of  one  third  of  the  consideration  money  of 
his  deed,  but  to  the  extent  that  the  value  of  his  estate  is  dimin- 
ished by  carving  out  this  life  estate  taking  one  third  of  the  con- 
sideration money  to  be  the  value  of  oue  third  of  the  fee-simple 
interest.  Such  we  understand  to  be  the  rule  of  law  where  the 
dower  is  assigned  by  metes  and  bounds.  The  same  law  provides, 
that  where  no  division  can  be  made  by  metes  and  bounds, 
''  dower  shall  be  assigned  thereof  as  of  a  third  part  of  the  rents, 
issues,  and  profits,  to  be  computed  and  ascertained  "  as  in  the 
statute  prescribed.  In  the  case  of  Ikiiie  v.  Miller,  dower  had 
been  assigned  in  this  latter  manner.  The  one  third  of  the  rents 
and  profits  was  computed  to  some  sixty  or  sixty-six  dollars  per 
year,  and  this  was  made  a  charge  upon  the  land,  and  it  was 
ordered  that  unless  payment  was  made  the  land  should  be  sold. 
The  court  believed  this  to  be  such  a  disturbance  of  the  possession 
that  it  might  be  held  equivalent  to  an  eviction,  and  so  decided. 
It  is  true  this  case  was  decided  upon  the  circuit,  but  upon  con- 
sideration, we  are  unanimous  in  the  opinion  that  this  decision 
was  correct. 

If  so,  then  what  will  be  the  effect  of  those  principles  upon  the 
case  now  before  the  court  f  There  is  no  pretense  that  the  plaint- 
iff has  been  evicted  from,  or  disturbed  in  the  possession  and  en- 
joyment of,  the  land  conveyed  by  Nyce.    True,  Jane  McLain 
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Bet  up  a  claim  to  dower  in  the  land;  but  no  dower  was  aflsigned 
to  her  by  metes  and  bounds,  nor  was  dowei  assigned  to  her  by 
the  provisions  of  the  statute,  as  of  a  third  part  of  the  rents, 
issues,  and  profits.  The  statute  seems  to  have  been  entirely 
disregarded.  True,  a  decree  was  made  in  her  .favor,  against 
Johnson,  for  one  hundred  and  thirty-seven  dollars  and  fifty 
cents,  which  was  to  be  in  full  of  dower.  This,  however,  was 
not  made  a  charge  upon  the  land,  and  could  in  no  shape  act  as 
an  incumbrance  upon  it.  It  was  a  mere  personal  decree,  to  be 
enforced  by  execution.  It  is  said,  however,  that  this  decree  is 
still  in  force,  and  can  not  be  collaterally  impeached.  We  do 
not  impeach  it.  It  is  in  force,  but  no  persons  are  affected  by  it 
but  parties  and  privies.  Neither  Nyce  nor  his  executors  were 
parties  to  the  proceeding,  nor  from  anything  which  appears,  had 
they  notice  of  it.  It  has  no  operation  to  incumber  the  land. 
Had  one  third  part  of  the  land  been  set  off  by  metes  and  bounds, 
and  the  widow  been  pub  in  possession,  or  had  dower  been  as- 
signed according  to  the  statute,  as  in  the  case  of  Tuite  and 
Miller,  then  the  plaintiff  might  have  had  redress,  upon  the 
covenant  of  warranty.  But  as  the  case  is  now  presented,  he 
can  have  no  such  redress. 

We  are  of  opinion  that  the  court  of  common  pleas  did  not  err 
in  sustaining  the  demurrer  to  the  plaintiff's  declaration,  and  the 
judgment  of  that  court  is  affirmed. 


To  Maintain  an  Action  for  Bkxaoh  or  a  Covxnant  or  Wabbantt,  th« 
general  rule  is,  that  there  miaat  have  been  an  eviction:  Hereford  v.  Wnghi^  I 
Am.  Dec.  8,  note;  Emerwm  v.  Proprietors,  2  Id.  34;  Booker  y,  BeU,  6  Id.  641. 
Machey  v.  CoOku,  10  Id.  686;  Ferria  v.  Bara/iea,  17  Id.  782;  FUzhugh  v. 
Oroghan,  19  Id.  139;  King  v.  Kerr^s  Adm'rs,  22  Id.  777,  and  note.  Varioua 
acts  and  circumstanoes  are  held  to  conatitnte  an  eviction,  or  a  breach  of  the 
covenant.  See  Drury  v.  Shumway,  1  Id.  704;  IlamiUon  v.  (hUfs  Sx*r$t  3  Id. 
222,  and  note;  Booker  v.  Bell,  6  Id.  641;  CumnUnga  y.  Kennedy,  14  Id.  45;  Fer- 
rie  v.  Harahm,  17  Id.  782;  DomeeU  v.  Thompaon,  26  Id.  216;  Hanaon  v. 
Buekner^a  Ex\,  29  Id.  401. 

The  principal  case  is  cited  in  McAlpm  v.  Woodr^f,  11  Ohio  St.  128,  to 
the  effect  that  if  dower  had  been  assigned  in  the  rents,  iasaes,  and  profits,  it 
woald  be  eqnivalent  to  an  eviction;  and  in  Black  v.  Kuhlman^  30  Id.  204,  to 
the  point  that  a  covenant  of  warranty  was  not  broken  while  dower  was  in- 
choate, and  no  right  of  action  until  eviction  bj  the  dowieas,  or  ftmMthing 
eqnivident  thereta 
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PUBOBLL  V.  GOSHOBBT  AND  Wct. 

[17  Ono.  100.] 

VAHBrin  Woman  ooeb  not  Convbt  hxe  Lands  in  Fa  nnliw  dM 
joint  with  her  hfuband  in  the  granting  put  of  the  deed. 

Dbbd  ov  a  MAmmn>  Woman  will  not  bi  Oobbbotbd  faj  a  oonit  oC 
equity,  m  egidnst  her,  ao  as  to  make  it  oonvey  the  fee  where  bj  mlataire 
it  reUnqniahea  her  right  of  dower  only;  althoogh,  it  aeema,  a  okrioal  earn 
may  be  oorreoted. 

Box  in  chanoeiy.  The  prayer  of  the  bill  was  that  the  defend- 
ants answer  under  oath  and  exhibit  their  claim  to  certain  lands, 
and  that  they  may  be  decreed  to  release  all  interest  which  they 
now  set  up,  and  if  they  be  found  not  to  have  any  interest,  that 
complainant's  title  be  quieted,  and  general  relief  granted.  The 
defendants  put  in  a  joint  answer,  admitting  that  complainant 
had  title  so  far  as  it  was  conveyed  by  them  to  one  Bishop  Fen- 
wick,  from  whom  complainant  traced  his  title,  but  denied  that 
he  had  any  other  title  than  that  conveyed  by  the  deeds  in  the 
bill  and  exhibits.  All  interest  in  the  property  held  by  the  com- 
plainant under  the  deeds  was  disclaimed,  but  all  interest  not 
conveyed  thereby  was  claimed  to  remain  in  the  wife.  The  com- 
plainant subsequently  filed  an  amendment,  stating  that  it  was 
the  intention  of  the  defendants  by  the  said  deeds  to  convey  an 
estate  in  fee  to  Fenwick,  from  whom  they  received  a  considera- 
tion accordingly,  but  by  reason  of  a  clerical  error  of  the 
scrivener — ^not  noticed  by  the  parties  at  the  time  of  executing 
one  of  the  deeds — ^the  wife's  name  was  omitted  from  the  granting 
clause,  and  in  the  attesting  clause  she  was  described  as  relin- 
quishing her  right  of  dower  only,  whereas  her  intention  was  to 
oonvey  her  fee.  There  was  a  general  demurrer  to  this  amend- 
ment.. 

T.  Walber,  for  the  complainant. 

A.  N.  Middle  and  J,  H.  Clemmer^  for  the  defendants. 

By  C!ourt,  Aveby,  J.  The  distinct  relief  sought  by  the  bill  is, 
that  Qoahom  and  wife  exhibit  their  title,  and  that  the  courtdecree 
that  they  release  to  the  complainant  all  the  right,  title,  and  in- 
terest they  now  set  up,  and  if  they  be  found  not  to  have  any 
title  or  interest,  that  complainant's  title  be  quieted  against  the 
claims  of  the  defendants.  There  is  no  prayer,  indeed,  in  this 
bill,  for  the  specific  execution  of  a  contract;  still,  if  there  is  any 
title  or  interest  in  the  premises,  left  in  this  married  woman,  the 
bill  seeks  to  obtain  it,  and  seeks  to  do  this  by  a  decree  of  the 
court     It  is,  in  effect,  nothing  less  than  compelling  a  married 
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woman  to  oonTej  what  she  intended,  but  foiled  to  oonTey  hj  her 
deed.  Has  the  court  authority,  upon  principle  or  precedent,  to 
do  this,  either  under  its  common  equitable  jurisdiction,  or  by 
rirtue  of  any  further  authority,  supposed  to  be  found  in  the  four- 
teenth section  of  the  act  directing  the  mode  of  proceeding  in  chan- 
ceiy  f  That  section  (Swan's  St. ,  p.  703),  or  so  much  of  it  as  may 
be  of  use  in  the  present  inquiiy,  is  as  follows.  "Any  person 
haring  the  legal  title  and  possession  of  lands,  may  file  a  petition 
against  any  other  person  setting  up  a  claim  thereto;  and  if  the 
complainant  establishes  his  tiUe  to  said  lands,  the  defendant 
shall  be  decreed  to  release  his  daim.'' 

The  bill,  as  alleged  in  the  argument,  is  brought  to  quiet  title, 
and  founded  on  the  above  section.  The  complainant  claims 
the  "legal  title  and  possession,"  and  one  of  the  defendants, 
Lorenia  Ooshom,  "  sets  up  a  claim  thereto/'  in  reversion,  after 
her  husband's  death.  Founding  the  right  to  proceed,  upon 
this  section  alone,  it  is  not  any  equitable  title  to  the  premises,  but 
the  legal  title,  which  must  be  shown  to  be  in  the  complainant. 
This  title,  if  he  has  it,  is  claimed  from  a  deed,  made  an  exhibit 
in  this  case,  executed  by  the  defendants,  Goshom  and  wife,  to 
Bishop  Fenwick.  Had  the  husband,  when  the  deed  was  given, 
been  the  owner  in  fee-simple,  without  any  doubt,  the  title  in  fee 
would  have  passed;  it  is  a  deed  precisely  adapted  to  9uch  a 
state  of  the  title.  It  is  the  husband  alone  that  grants  and 
conveys  throughout  the  entire  body  of  the  deed;  her  name  is 
never  there  mentioned  but  once,  and  then  just  as  it  would  have 
been  had  the  husband  owned  the  land  and  the  wife  possessed  only 
a  contingent  dower  interest.  At  the  end  of  the  deed  the  same 
appearance  is  kept  up,  and  there  the  wife  relinquishes  her  dower. 
Had  the  husband  been  the  owner,  then  the  conveyance  would 
have  been  perfect,  and  the  complainant  would  have  needed  no 
assistance  from  a  court  of  chancery. 

Now  by  what  principle  can  a  court  of  equity  take  this  deed, 
which  is  regular  and  perfect  upon  its  face,  drawn  strictly 
according  to  the  statute,  to  convey  a  fee  by  the  husband  and 
dower  by  the  wife,  and  alter  it,  so  that  it  shall  convey  a  fee- 
simple  instead  of  a  dower  interest  by  the  wife  ?  There  is  not  a 
word  of  grant  by  the  wife,  nor  anything  equivalent  to  it  in  all 
the  deed.  This  deed  by  its  terms  and  at  law  does  not  convey 
any  fee  from  the  wife.  The  authorities  produced  show  that  no 
fee  of  hers  in  the  land  passed  by  a  deed  so  drawn.  A  life 
estate  passed  by  this  deed,  and  that  is  a  legal  title,  which  maj 
satisfy  the  demands  of  the  statute.    But  to  this  neither  of  the 
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defendants  sets  up  any  daim;  a  case,  therefore,  seems  not  to  be 
made  oat  under  the  statate.  No  precedent,  as  it  is  supposed, 
can  be  found  of  a  decree  against  a  feme  covert  to  convey  hmds, 
held  bj  descent  or  by  the  usual  conveyance,  upon  the  ground 
of  her  having  agreed  to  convey,  or  her  having  executed  any 
defective  conveyance,  whether  upon  a  full  consideration  paid  or 
not;  and  the  fraud  of  the  wife  in  the  transaction  would  make  no 
difference.  That  a  mistake  in  a  deed  can  not  be  corrected 
against  a  married  woman,  was  decided  in  the  case  of  Carr  v. 
Waiiama,  10  Ohio,  805  [86  Am.  Dec.  87]. 

But  it  is  contended  that  there  is  nothing  in  the  case,  as 
stated,  that  has  reference  to  the  principles  governing  the 
specific  execution  of  contracts.  And  no  relief  is  asked  because 
the  deed  was  drawn  differently  from  the  instructions  given  to 
the  draftsman.  The  difficulty  all  arises,  it  is  said,  from  a 
clerical  error;  and  this  error  may  be  corrected,  even  in  the  case 
of  a  married  woman,  by  a  court  of  equity.  What  is  termed  a 
clerical  mistake  or  error  can  be  corrected  at  law  as  well  as  in 
chancery.  If  it  is  obvious,  as  such  a  mistake  must  be  upon  the 
face  of  the  instrument,  it  will  always  remain  so,  and  lapse  of 
time  will  not  increase  the  difficulty  of  correcting  it;  the  cor- 
rection will  be  made,  or  treated  as  made,  whenever  occasion 
shall  require  it.  There  is  nothing  in  this  deed  which,  in  the 
opinion  of  the  court,  has  the  character  of  such  an  error.  To 
alter  it  in  such  a  manner  as  to  conform  to  what  may  have  been 
the  intention  of  the  grantees,  would  be  equivalent  to  making  a 
new  deed  This,  against  a  married  woman,  can  not  be  done. 
The  deed,  after  the  usual  words  of  grant  by  Nicholas  Goshom 
alone,  of  the  fee  simple,  to  Bishop  Fenwick,  and  for  a  consider- 
ation expressed  of  one  thousand  two  hundred  and  eighteen 
dollars  and  seventy-five  cents,  describes  by  metes  and  bounds 
the  premises  so  conveyed  in  fee;  then  immediatdy  following  is 
this  clause,  "and  all  the  estate,  right,  title,  interest,  claim,  and 
demand  of  them,  the  said  Nicholas  Gbshom  and  Lorenia  his 
wife,  in  and  to  the  premises,  and  every  part  thereof."  This  is 
much  relied  upon  as  evidence,  that  it  is  bj  a  mere  clerical 
mistake,  that  no  words  of  grant,  by  the  wife,  appear  in  the 
deed.  But  all  these  words  are  entirely  consistent  with  an 
intention,  on  her  part,  not  to  part  with  her  fee  in  the  land,  and 
would  be  appropriate  words  to  convey  a  less  estate,  to  wit,  a 
dower  interest. 

The  fact  further,  that  a  full  consideration  was  paid  for  the 
fee,  that  to  the  words  "  to  have  and  to  hold  the  premises  hereby 


Dec.  1848.]  Jbnnings  v.  Johnson.  451 

bargained  and  sold,''  are  added  the  wordB»  "  or  meant  or  in- 
tended BO  to  be/'  together  with  the  reference  in  the  second 
deed  to  the  conveyance  of  the  premises  in  the  first,  all  maj 
strongly  show  that  the  land  ought  to  have  been  conveyed  in  fee 
by  the  deed,  and  warrant  the  exercise  of  the  equitable  power  of 
the  court,  if  any  such  is  found  to  exist  in  decreeing  that  to  be 
done  which  ought  to  have  been  done  by  the  parties.  But  all 
this,  we  think,  does  not  prove  that  here  is  only  a  clerical  mifr^ 
take  which  needs  to  be  rectified. 
There  must  be  a  decree  against  the  complainant. 

PowKB  OF  Equity  to  Rbvobm  Dbeds  ov  Mabribd  Wombh:  See  Tkrmm  v.. 
Poor,  10  Am.  Dee.  225,  note;  Carr  v.  WiUiamu,  36  Id.  87. 

Tub  frtncipal  cabb  is  citbd  to  the  effect  that  the  deed  or  mortgiige  of  » 
married  woman  will  not  be  reformed  against  her,  in  DwKnport  v.  iSitwtf,  6  Ohio 
fit.  466;  JeweU  v.  Davis^  10  Allen,  72;  Htalon  v.  Fryberger,  38  Iow%  105;  and 
in  Skt^er  v.  McKee,  10  Ohio  St.  526,  and  HomUhal  v.  Maiyhugh,  33  Id.  150, 
to  BQBtain  the  proposition,  that  no  agreement  of  a  married  woman  for  the 
oonveyanoe  or  incambranoe  of  her  real  estate  can  be  specifically  enforced:  sha 
oan  only  dispose  of  or  incamber  it  in  the  mode  prescribed  by  statate. 


Jennings  v.  Johnson  et  al. 

(17  Ohio,  1M.] 
Damaobs,  whbbb  Pbopebtt  Lbvied  upon  is  Rbplevibi)  from  the  sheri£^  and* 
the  verdict  is  for  the  defendant,  will  be  the  amount  of  the  exeoation,. 
with  interest  and  costs,  if  the  value  of  the  property  exceed  such  amount^ 
and  if  it  be  less,  the  damages  will  be  for  the  full  value  of  the  property. 

Bepleyik  for  an  uDdivided  half  of  a  schooner,  which  had.  been 
leTied  upon  by  the  sheriff,  the  defendant  below,  as  the  properij 
of  one  Ebenezer  Warner,  by  virtue  of  an  execution  against  the 
latter.  A  verdict  was  found  for  defendant,  upon  which  jndg* 
ment  was  entered.  The  error  assigned  was  in  the  charge  to  the 
juiy  as  to  damages — the  plaintiff  in  error  contending  that  the 
role  should  be  the  full  value  of  Warner's  interest  in  the  schooner^ 
whether  such  value  exceeded  the  amount-due  on  the  ezeoatLon 
or  was  less.    The  charge  appears  in  the  opinion. 

O.  Beber,  for  the  plaintiff  in  error. 

8,  S.  Beecher,  for  the  defendants. 

By  Court,  Bead,  J.  .  The  only  question  in  this  case  is,  as  to 
the  amount  of  damages  which  the  sheriff  should  reoover  in  case 
property,  levied  upon  by  him  to  satisfy  an  execution,  be  replev- 
ied, and  the  issue  be  found  in  his  favor.    The  statute  regu- 
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lating  writs  of  replerin  proTideB,  that  in  case  the  jnzy  find  for 
the  def endanty  tihey  shall  also  further  find  whether  the  defendant 
had  the  right  of  properly  in  the  goods  and  chattels,  or  the  right 
of  possession  only,  at  the  oommencement  of  the  suit;  and  if 
they  shall  find  either  in  his  favor,  they  shall  assess  such  dam- 
ages as  they  shall  think  right  and  proper  in  favor  of  the  defend* 
ant.  The  interest  of  the  sheriff  on  levy  npon  properly  is  to  the 
amount  of  his  execution — ^by  virtue  of  the  execution  he  is  entitled 
to  the  possession  of  the  property  for  the  purpose  of  sale  and 
satisfaction.  Hence  if  the  property  levied  upon  be  replevied, 
and  be  of  greater  value  than  the  amount  of  the  execution,  the 
rule  of  damages  would  be  the  amount  of  the  execution,  interest, 
and  costs  made  upon  said  suit — ^if  the  value  of  the  properly  be 
less  than  the  amount  of  the  execution,  then  the  full  value  of  the 
properly.  The  charge  of  the  court  of  common  pleas  was  to 
this  effect — and  we  deem  it  the  correct  rule  under  the  statute. 
Whether  the  juxy  might  have  gone  further  and  assessed  damages 
compensatory  to  the  sheriff  for  the  trouble  and  expense  of  de- 
fending the  suit,  is  not  a  point  made. 

It  is  argued  that  the  sheriff  holds  property  on  execution  as 
trustee  for  both  parties — ^to  satisfy  the  judgment  and  return  the 
balance  to  the  debtor — ^that  the  bond  in  replevin  takes  the  place 
of  the  property,  and  hence  that  the  sheriff  should  recover  the 
full  value  of  the  interest  levied  upon,  in  order  that  he  might 
pay  over  the  balance,  if  any,  to  the  judgment  debtor.  The  bond 
takes  the  place  of  the  property,  to  the  extent  of  the  interest  of 
the  defendant  in  replevin;  but  the  judgment  debtor  is  no  parly 
to  the  replevin  suit — and  we  leave  him  to  prosecute  such  reme- 
dies as  he  may  have  against  any  person  who  wrongfully  obtains 
possession  of  his  property.  But  if  the  party  replevying  from 
the  sheriff,  was  the  fraudulent  assignee  of  the  judgment  debtor 
to  defraud  creditors,  no  one  would  pretend  that  the  sheriff 
should  recover  the  full  value  of  the  property,  in  order  to  return 
the  balance,  if  any,  after  satisfying  the  execution,  to  the  fraud- 
ulent debtor.  But  if  the  person  replevying  has  no  color  of  right 
whatever  to  the  property  replevied,  his  wrongful  and  vicious 
act  will  not  prevent  the  judgment  debtor  from  pursuing  his 
property;  and  whether  such  person,  replevying,  could  reduce 
the  damages  which  would  be  recovered  against  him  by  showing 
the  amount  which  had  been  recovered  from  him  by  the  sheriff, 
to  be  applied  to  the  satisfaction  of  the  execution  against  the 
debtor,  it  is  not  now  necessary  to  determine.  But  it  is  a  familiar 
principle,  that  if  a  person  entangle  himself  1^  a  wrongful  act. 
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tbe  law  refoBes  to  aid  him.  As  for  example,  when  a  penon 
mingles  his  goods  with  [those  of]  another,  so  to  oonfose  Che  right 
as  to  render  it  impossiUe  to  distingaish  the  ownership,  he  loses 
the  whole.  The  leyj  upon  joint  or  partnership  interests,  to  sat- 
isfy the  debt  of  part  owner,  or  partner,  will  not  Tazy  the  prin- 
eiple. 

In  any  light  we  can  Tiew  it,  we  are  satisfied  with  the  rule  we 
have  laid  down;  and  besides  this,  it  has  been  the  general  if  not 
the  muTersal  role  of  damages  under  our  statute,  as  declared 
and  acted  upon  by  the  supreme  court,  and  we  see  no  good 
reason  to  change  it. 

Judgment  affirmed. 


Damaoxs  in  RsPLSvnr.^In  Domy  v.  Onmmm^^  8  Am.  Deo.  S67,  it 
lield  that  the  juiy  might  giy«  SDoh  damsgee  m  they  thon^t  the  pkuntiff 
Justly  entitled  to;  and  Moore  ▼.  Shaikh  45  Id.  618,  holda  that  when  the 
plaintiff  in  replevin  niooeede  on  the  issne  of  property,  he  recoTers  the  whole 
in  damagei. 

Thx  Bulb  or  Damagxb  as  Laid  Down  in  the  Pbinoipal  Gasx  is  ap- 
proTod  in  Sutd^e  ▼.  DoArmaa,  18  Ohio,  187;  and  in  Warner  y.  Maiheii% 
18  m.  87.  The  holding  of  the  principal  case  that  the  hond,  ae  between  the 
partiee  to  the  loit,  '*  takes  the  place  of  the  properly  to  the  extent  of  the  in- 
teveet  of  the  defendant  in  replevin,"  la  approved  in  WUliami  v.  Weat,  2  Ohio 
St  87;  Cfrbmd  v.  Quuawaty^  1  Bandy,  612;  and  BniUk  v.  MeOregor^  10  Ohio 
81.468. 


us    OF  WnJilAMB  V.  y  B40H  HT  AL. 

[17  Ohio,  m.] 

■noDTOBB  Havs  a  Powbb  oouplbd  WITH  Av  Imtibmt,  io  ae  to  veat  in 
them  the  fee,  where  they  are  given  by  the  will  "  foil  and  complete  power 
as  I  myself  possess,  to  dispose  of  all  my  estate,  real,  personal,  and  mixed, 
in  the  way  and  manner  which  they  may  think  best  oalonlated  to  carry 
Into  effect  all  the  pnrpoees  specified, "  especiaUy  when  regard  is  had  to 
other  parts  of  the  will. 

BnBoncsHT.  The  leBSors  of  the  plaintiff  chum  title  as  heirs  of 
one  John  Eidd;  the  defendants  daim  under  oeriain  deeds  exe- 
eated  by  Eidd's  exeontors.    The  opinion  states  the  other  facts. 

Fox  and  Lincoln^  for  the  plaintiffs  in  enor. 

Walker  and  KMer,  for  the  defendants. 

By  Oonrt,  Hteoboogk,  J.  The  record  in  this  case  shows  that 
after  the  lessors  of  the  plaintiff  had  exhibited  testimony  to  show 
that  John  Eidd  died  seised  of  the  premises  in  controTcrsy,  and 
that  thqr  weve  his  heirs»  the  defendants,  to  prove  title  out  of 


454  Lessee  of  Williaics  t;.  Yeach.  [Ohiiv 

the  lessors  of  the  plaintiff^  and  if  possible  in  ihemselTes/ 
offered  in  evidence  the  will  of  John  Eidd,  a  deed  from  his 
executors  to  Lewis  Williams  for  a  part  of  the  premises,  and 
also  a  deed  to  Elijah  Pearson,  from  the  same  executors,  for  the 
residue  of  the  premises  in  controversy.  This  latter  deed  was 
accompanied  by  an  abstract  or  copy  of  proceedings  in  the  court 
of  common  pleas,  which  resulted  in  an  order  to  make  the  deed. 
These  were  all  objected  to,  but  the  objection  was  overruled  and 
the  documents  admitted.  This  is  assigned  as  one  of  the  errors 
of  the  court  This  assignment  is  not  relied  upon  in  argument, 
and  I  suppose  it  is  abandoned.  If  it  were  not,  there  is  certainly 
no  good  ground  upon  which  this  testimony  could  be  objected  to. 
The  deeds  were  executed  according  to  the  forms  of  law,  and  the 
copy  or  transcript  of  the  proceedings  of  the  court  duly  certified. 
The  testimony  was  competent;  as  to  its  effect,  that  is  a  different 
question. 

The  record  further  shows  that  John  Eidd  made  his  will  on  the 
twenty-second  of  September,  1818,  and  that  the  will  was  approved 
in  the  proper  court  on  the  sixteenth  day  of  February,  1819.  The 
deeds  to  Williams  and  Pearson  were  executed  in  September, 
1820.  It  further  appears  that  Lewis  Williams  was  the  husband 
of  Phil] is  Williams,  one  of  the  lessors  of  the  plaintiffs;  that  he 
came  into  the  state  at  the  request  of  John  Eidd,  and  resided  upon 
lot  number  156,  which  was  afterwards  conveyed  to  him,  until  and 
at  the  time  of  the  death  of  Eidd.  That  at  the  time  of  the  con- 
veyance to  Williams,  the  estate  of  Eidd  was  supposed  to  be  free 
from  incumbrance,  abundantly  able  to  pay  all  the  legacies,  and 
that  an  amount  of  six  or  seven  thousand  dollars  would  be  left 
for  distribution  among  poor  relatives.  These  facts  are  not 
embodied  in  the  bill  of  exceptions,  but  they  are  derived  from 
depositions  therein  referred  to,  and  made  part  thereof.  From 
the  same  source  the  fact  is  derived,  that  upon  his  death-bed  the 
testator  directed  his  executors  to  convey  this  identical  land  to 
Williams.  It  is  objected  to  by  the  counsel  for  plaintiff,  that  this 
latter  fact  can  not  be  taken  into  consideration  in  determining  the 
case,  and  undoubtedly  it  can  not.  It  would  have  been  rejected 
on  the  trial  had  it  been  objected  to.  But  although  it  can  have 
no  influence  in  the  determination  of  the  case,  it  shows  that  the 
executors  supposed  that  they  were  carrying  out  the  wishes  and 
intentions  of  tiieir  testator. 

After  the  testimony  was  closed,  the  plaintiff  requested  the 
court  to  instruct  the  jury,  that,  by  the  language  of  said  will 
of  John  Eidd,  the  fee  simple  did  not  become  vested  in  the  ess*. 
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ecutors  of  the  said  John  Kidd;  and  that  said  fee  descended 
to,  and  became  vested  in  his  heirs  at  law,  on  the  death  of 
John  Kidd.  This  instniction  the  court  refused,  but  did  in- 
struct the  jury  that,  by  the  will,  the  executors  were  vested  with 
the  fee,  and  that  the  same  did  not  descend  to  the  heirs.  In 
this  it  is  claimed  that  the  court  erred;  and  this  assignment 
presents  the  principal  question  in  the  case,  and  it  is  a  ques- 
tion that  must  be  determined  by  a  proper  constniotion  of  the 
will.  In  the  instructions  given  by  the  court  to  the  jury,  it 
was  held  that,  under  the  will  of  Kidd,  his  executors  were  vested 
with  power  to  sell  and  convey  his  real  estate.  This  ruling  was 
excepted  to,  but  not  assigned  for  error;  and  it  seems  to  me 
that  no  one  could  for  a  moment  doubt  that  this  power,  at  least, 
was  conferred.  But  whether  the  power  thus  conferred  is 
coupled  with  an  interest,  so  as  to  vest  the  executors  with  a  title 
to,  or  fee  in,  the  land,  is  a  di£Eerent  question,  and  the  one  which 
is  to  be  settled  by  the  will. 

In  construing  a  will,  the  great  object  is  to  ascertain  the  inten- 
tion of  the  testator,  and  this  is  to  be  gathered  from  the  phrase- 
ology of  the  will  itself;  and  in  order  to  arrive  at  this  intention^ 
it  is  necessary  to  look  into  the  whole  instrument.  It  will  not 
do  to  seize  upon  an  isolated  passage,  and  give  it  a  controlling 
effect.  Bules  of  construction,  as  recognized  in  the  books, 
should  be  adhered  to,  and  resort  may  be  had  to  decided  cases. 
But  these  can  not  be  conclusive,  as  it  is  not  to  be  expected  that 
any  two  wills  will  be  exactly  alike.  After  all,  the  sound  judg- 
ment of  the  court,  in  any  given  case,  must  be  relied  upon  to  ascer- 
tain the  meaning  of  the  testator,  from  the  language  which  he  has 
employed.  The  particular  clause  in  the  will  of  Kidd,  which,  as 
is  claimed  by  the  counsel  for  defendants,  gives  to  the  executors 
a  power  to  sell  his  real  estate,  coupled  with  an  interest  in  that 
estate,  is  the  following:  ''  I  hereby  constitute  and  appoint  my 
friends,  the  Bev.  Joshua  L.  Wilson  and  the  Bev.  Oliver  M. 
Spencer,  the  executors  of  this  my  last  will  and  testament,  giving 
them  full  and  complete  power  as  I  myself  possess,  after  my 
decease,  to  dispose  of  all  my  estate,  real,  personal,  and  mixed, 
in  the  way  and  manner  which  they  may  think  best  calculated  to 
carry  into  effect  all  the  purposes  specified,  in  this  my  last  will 
and  testament,  except  that  no  part  of  my  estate  shall  be  sold  at 
public  sale."  This  certainly  is  strong  language.  The  same 
power  is  given  to  the  executors,  after  the  decease  of  the  testa- 
tor, to  dispose  of  his  estate  which  he  himself  had  during  hia 
life-time.     This  is  the  evident  meaninfc;  and  they  are  authorized 
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to  dispose  of  it,  **  in  the  way  and  manner  which  thej  may  think 
best  calculated  to  cany  into  effect  all  the  purposes  specified,'* 
etc  — an  unlimited  discretion  to  dispose  of  the  properly.  Under 
thiA,  may  they  not  sell  and  convey  f  may  they  not  lease?  It  is 
their  duty  to  effect  the  objects  specified  in  the  will,  but  the 
manner  in  which  it  is  to  be  done  is  left  with  them  to  detennine. 
There  is  no  restriction  upon  the  disposition  of  the  property, 
except  that  no  part  of  it  *'  shall  be  sold  at  public  sale." 

The  counsel  for  plaintiff  in  error  contend  that  the  word  **  dis- 
pose," used  in  this  connection,  does  not  mean  to  sell,  but  thai 
some  other  meaning  must  be  attached  to  it.  But  the  testator 
understood  the  word  to  mean  this,  at  least,  else  why  did  he  use 
the  limitation  at  the  dose  of  the  paragraph,  ''  except  that  no 
part  of  my  estate  shall  be  sold  at  public  sale"?  If  not  to  be 
sold  at  all,  certainly  nothing  would  have  been  said  about  public 
sale.  In  the  ordinary,  and  according  to  the  common  under- 
standing of  the  word,  the  power  to  dispose  of  properly  must  be 
considered  as  a  power  to  sell  it;  and  when  this  entire  paragraph 
is  considered,  it  seems  to  me  that  an  interest  in  the  properly 
itself  is  conferred,  as  well  as  a  power  to  sell  and  conyey  it;  that 
the  intention  of  the  testator  was  to  vest  the  property  in  the  ex- 
ecutors, as  it  was  vested  in  himself,  it  being  their  duty,  how- 
erer,  so  to  manage,  so  to  dispose  of  it,  as  to  cany  into  effect  the 
purposes  specified  in  the  will.  This  intention  is  as  clear  as  it 
would  have  been,  had  the  really  been  devised  to  the  executoss 
to  be  sold;  in  which  case,  I  suppose,  there  could  have  been  no 
doubt.  The  opinion  that  this  is  the  true  construction  of  this 
clause  of  the  will,  is  strengthened  by  an  examination  of  the  en- 
tire instrument.  In  the  first  part  of  the  instrument,  the  tes- 
tator appropriates  the  rents  of  lot  number  401,  amounting  to 
one  thousand  dollars  yearly,  to  the  education  of  poor  children, 
and  the  executors  are  clothed  with  ample  discretionazy  power 
to  cany  out  this  bequest.  The  lot  was  leased  for  ninety-nine 
years,  renewable  forever.  The  reversionary  interest  remained 
in  the  testator,  but  by  the  operation  of  the  will,  it  was  trans- 
ferred to  the  executors;  and  they  were  authorissed  **  to  convey 
the  same,  by  will  or  otherwise,  to  any  corporation  formed  for 
literary  purposes,"  etc.  There  is,  I  believe,  no  controversy  but 
that  the  fee  of  lot  number  401,  or  rather  the  reversionaxy  inter- 
est, became  vested  in  the  executors. 

After  malring  this  disposition  of  this  particular  lot,  and  the 
rents  issuing  therefrom,  the  testator  goes  on  to  give  legacies  to 
a  number  of  collateral  relations  to  the  amount  of  twenty  thou- 
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Mnd  doUan  or  more.  Some  of  ihcise  l^gades  are  to  be  paid  in 
money;  in  others,  the  amount  is  to  be  vested  in  land;  and  where 
the  legatees  are  not  of  foil  age,  the  money  is  directed  to  be 
invested  in  land,  bat  the  land  is  not  to  vest  in  the  legatee  iintQ 
of  full  age.  Until  such  time,  it  must,  as  I  suppose,  vest  in  the 
executors,  as  it  is  to  be  purchased  by  them,  or  under  their 
direction.  Money  was  to  be  raised  for  the  payment  of  these 
legacies,  in  what  manner  the  testator  does  not  inform  us.  After 
having  given  his  directions  as  to  lot  number  401,  nothing  is  said 
about  the  disposition  of  any  property  untU  we  arrive  at  the 
clause  first  commented  upon.  As  the  testator  made  no  other 
provision  for  the  payment  of  these  legacies,  it  is  but  reasonable 
to  suppose  that  when  he  gave  the  same  power  to  his  executors 
to  dispose  of  his  estate,  after  his  decease,  that  he  himself  had 
while  in  life,  he  intended  that  the  same  should  be  sold  or  other- 
wise disposed  of,  as  might  be  best  calculated  to  cany  into  effect 
all  the  purposes  specified  in  the  will,  as  well  the  payment  of 
these  legacies  as  other  matters  specified.  Having  made  these 
bequests,  the  testator  next  directs,  that  if  the  estate  should  not 
be  sufiBcient  to  satisfy  them  in  full,  they  should  be  paid  in  pro- 
[ortion  to  the  real  value  or  amount  of  Ihe  estate.  Then  foUows 
the  following  clause:  "  If  my  estate  should  be  more  than  the 
amount  of  the  above  bequests,  my  request  is  that  my  executors 
distribute  the  suiplus  among  my  surviving  relatives,  whom  they 
may  judge  to  be  the  most  needy,  and  they  are  to  use  their  dis- 
cretion as  to  this  distribution,  either  making  it  in  money,  or 
the  necessaries  and  comforts  of  life." 

This  paragraph  furnishes  additional  evidence  of  the  intention 
of  the  testator,  that  his  entire  property  was  to  be  at  the  control 
of  his  executors,  to  be  by  them,  if  in  their  discretion  they 
deemed  necessaiy,  converted  into  money,  and  in  a  certain  con- 
tingency a  part  of  the  money  to  be  appropriated  to  purchase  the 
necessaries  and  comforts  of  life  for  such  of  his  needy  relatives  as 
they  might  deem  proper.  It  seems  to  the  court,  that  taking  the 
whole  will  together,  it  furnishes  a  strong  case,  of  a  power  con- 
ferred by  will  upon  executors  to  sell  real  estate,  and  that  this 
power  is  coupled  with  an  interest.  A  much  stronger  case,  in  fact, 
than  the  case  of  Downey  V.  JfiinntYU/,  8  Ohio,  821  [17  Am.  Dec.  597] , 
and  upon  careful  examination  we  are  brought  to  the  conclusion 
that  the  court  did  not  err  in  instructing  the  jury,  that  by  force 
of  the  will  of  John  Eidd  the  premises  in  controversy  were  vested 
in  fee  simple  in  his  executors,  and  did  not  descend  to  his  heira 
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If  this  be  80,  it  follows  that  the  lessors  of  the  plaintifF  had  no 
title  to  the  premises,  and  of  oourse  could  not  recover. 

There  is,  however,  another  error  assigned,  which  is,  that  "  the 
court  refused  to  charge  the  jury  that  the  said  will  did  not  au- 
thorize the  executors  to  make  the  deed  to  Lewis  Williams."  It 
seems  to  us  that  there  was  no  impropriety  in  refusing  this  charge. 
It  was,  in  fact,  for  the  purposes  of  this  case,  immaterial  whether 
or  not  that  deed  was  made  in  conformity  with  the  will.  The  fee 
being  Tested  in  the  executors,  if  they  made  an  improper  dispo- 
sition of  it,  it  would  not,  in  consequence  of  such  improper  dis- 
position. Test  in  the  heirs.  The  grantee  might  take  the  estate 
subject  to  all  the  trusts  which  attached  to  it  in  the  hands  of  the 
executors,  and  a  court  of  equity  might  reach  it,  in  his  hands, 
for  the  purpose  of  appropriating  it  in  accordance  with  those 
trusts.  But  all  this  has  nothing  to  do  with  this  case.  The 
question  here  is,  whether  the  fee-simple  interest  in  these  prem- 
ises descended  to  the  heirs  of  John  Eidd,  or  whether  it  passed 
by  his  will  to  his  executors.  We  are  of  opinion  that  the  latter 
is  the  case. 

The  judgment  of  the  supreme  court  is  affirmed. 


When  Exsoutobs  Take  an  Intibist  in  Lands  Intbustbd  to  Thuc  to 
Sbll:  See  Loekwood  v.  StradUy^  12  Am.  Deo.  102,  note.  A  power  given  to 
ao  executor  to  sell  lands  when  in  his  opinion  a  sale  can  be  made  to  good  advaa- 
tac^e,  and  to  distribute  the  proceeds  among  the  children  of  the  testator  as  they 
oome  of  age,  is  a  power  coupled  with  an  interest,  and  the  executor  is  entitled 
to  possession  of  tiie  land:  Dabney  v.  Manning,  17  Id.  507.  The  power  sur- 
Tives  if  coupled  with  a  legal  or  equitable  interest  in  the  lands,  or  with  a  trust 
the  execution  of  which  depends  upon  the  sale:  Osgood  v.  FramJdvn^  7  Id.  513. 
If  there  be  a  naked  power  to  sell,  and  the  executors  renounce,  adminis- 
trators ewn  teatamento  armexo  have  no  power  to  sell,  although  the  object  of 
sale  be  the  payment  of  debts:  Moody  v.  Vandyke,  5  Id.  385.  A  mere  power 
to  sell  is  conveyed  to  executors,  and  the  fee  passes  to  the  heir,  to  become 
divested  when  tibe  power  is  exercised,  where  the  testator  simply  directs  land 
to  be  sold  and  the  proceeds  applied  to  payment  of  debts:  ExectUors  qf  Waite  t. 
Murph,  33  Id.  07.  An  executor  has  a  power  of  disposition  where  there  is  a 
bequest  of  an  annuity  payable  out  of  lands:  Ex  parte  EUioU,  34  Id.  572.  As 
to  a  power  of  sale  by  implication,  generally,  see  Oomg  v.  Emery,  26  Id.  645. 
A  direction  to  sell  carries  with  it  the  power  to  make  a  valid  transfer  of  such 
title  as  the  executor  had:  Peebles  v.  WatU^  Adm*r,  83  Id.  531. 

Thx  fbincipal  oasb  is  cited  in  Starling^s  Esc'r  v.  /Vice,  16  Ohio  St  81, 
and  Edwards  v,  Bamier^s  Ex*rs,  17  Id.  603,  to  show  that  a  testator's  intentloa 
is  to  be  gathered  from  the  whole  will. 
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Coombs  v.  Pabkbb. 

[IT  OBlOt  960.] 

BuBKFT  ON  Nones  Gztbn  for  thx  Pubckabb  Money  n  hot  Debohaboed 
by  ft  rabeequent  oonveyanoeof  the  land  in  pnnnaaoe  to  the  oontraot,  nor 
by  lailnre,  thrcragh  frand  of  the  principal,  to  record  a  nx>rtgage  gi^en  at 
the  time  of  the  conveyance,  whereby  intermediate  claims  acquired  pre- 
cedence. 

Ohanoebt.  The  caoe  made  by  the  bill  was  that  land  was  sold 
hy  Anna  Parker  to  Benjamin  Coombs,  and  a  title  bond  gi^en, 
conditioned  for  conyeyance  when  the  latter  should  paj  the  pur- 
chase price,  to  secure  which  certain  promissory  notes  were  given 
with  complainant  as  surety,  and  upon  which  suit  had  been  begun. 
Subsequently  the  title  bond  was  surrendered,  a  deed  acknowl- 
edging payment  pf  the  purchase  price  given,  and  a  mortgage  to 
secure  the  same  taken  back  without  the  consent  of  the  complain- 
ant. This  mortgage  was  not  put  upon  record,  and  consequently 
other  intermediately  acquired  claims  exhausted  the  mortgaged 
premises.  The  complainant  claimed  that  these  acts  worked  his 
discharge.  The  material  parts  of  the  answer  appear  in  the  opin- 
ion. An  injunction  obtained  was  dissolved  on  the  hearing  of 
the  bill  and  answer,  and  the  bill  dismissed. 

John  JoUiffe,  for  the  complainant. 

Oholson  and  Miner ^  and  J.  W.  Lat/oe^  for  the  defendant. 

By  Court,  Bibghabd,  C.  J.  This  case  standing  upon  bill  and 
answer  under  oath,  the  answer  must  be  taken  as  true  so  far  as 
it  responds  to  the  bill.  The  inquiry  then  is.  Do  the  facts  thus 
stated  show  that  the  complainant  should  be  released  from  the 
payment  of  these  notes?  The  answer  avers  that  Mrs.  Parker  had 
made  an  engagement  to  convey  the  land  on  a  particular  day,  and 
that  she  relied  at  the  making  of  the  contract  upon  the  personal 
securiiy  taken  to  secure  the  purchase  money,  and  not  on  the 
land  or  on  the  vendor's  lien.  That  there  was  no  agreement  or 
understanding  that  she  should  look  to  anything  but  to  said  per- 
sonal securiiy,  yet  that  she  was  deceived  and  cheated  out  of  her 
title  by  the  complainant's  brother,  her  co-defendant.  This  case 
so  made  by  the  answer,  is  in  its  material  features  quite  variant 
from  the  case  made  by  the  bill,  and  to  which  the  arguments  of 
complainant's  counsel  are  mostly  applicable.  As  the  case  stands, 
there  is  no  act  done  by  Anna  Parker  which  should  release  James 
Coombs,  unless  it  is  the  conveyance  to  Benjamin  before  the  pay- 
ment of  the  purchase  money.    But  that  she  avers  was  in  pursu- 
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anoe  of  her  oontraot.  Ib  iheze  any  rule  of  eqniljwhieh  requires 
US  to  hold  this  act  a  release  of  the  personal  seoiirity  of  James? 
The  object  in  taking  him  as  secarity,  was  that  the  estate  might 
pass  by  deed  into  the  hands  of  the  Tendor  unincumbered  and 
discharged  of  the  Tendor's  lien.  It  was  for  that  reason  onlj 
that  Mrs.  Parker's  claim  for  the  purchase  monqr  was  post- 
poned to  Ifajham's  mortgage:  Mayham  v.  Coombs^  14  Ohio« 
426. 

It  ought  not  then  to  be  held  that  the  mere  conyeying  of  the 
land,  according  to  the  written  contract,  is  a  discharge  of  the 
surety.  Mrs.  Parker  had  a  right  to  convey,  nay,  was  bound  to 
tender  the  deed  on  the  day  mentioned  is  the  title  bond.  True, 
she  might  hare  retained  it  for  her  own  security  untQ  she  receiyed 
payment,  but  she  was  not  bound  to  do  so.  She  had  made  no 
contract  to  that  effect,  and  all  that  James  Ooombs  could  require 
of  her  in  equity  was,  that  she  should  conduct  honestly  toward 
both  himself  and  his  principal;  and  honesty  required  from  her 
a  tender  of  the  deed  at  the  time  agreed  upon,  and  from  Benja- 
min Coombs  and  the  complainant  a  like  tender  to  her  of  the  sums 
due  upon  the  notes.  The  power  which  she  had  of  retaining  the 
possession  of  the  deed  of  conyeyance  after  tender,  until  actual 
payment  of  the  purchase  money,  was  a  mere  incident  to  the  con- 
tract,  which  the  law  permitted,  and  is  in  no  sense  to  be  regarded 
as  a  collateral  security,  which  must  be  retained  at  the  hasard  of 
releasing  sureties. 

Again,  it  is  urged  that  complainant  ought  to  be  discharged  on 
the  ground  of  negligence  in  not  placing  upon  record  the  mort- 
gage. We  think  her  acts  in  this  respect  are  sufficiently  ex- 
plained by  her  answer.  She  was  deceiyed  by  the  bad  conduct 
of  complainant's  brother,  and  by  means  of  his  fraud  was  in- 
duced, greatly  to  her  own  prejudice,  to  deliver  him  a  deed  for 
one  purpose  which  he  used  for  another.  If  she  had  succeeded 
in  securing  her  claim  by  the  means  of  the  mortgage,  and  had 
then  through  negligence  lost  the  security,  she  would  also  have 
lost  all  equitable  claim  upon  complainant.  But  she  ftuled  in 
securing  anything  by  the  mortgage.  That  was  her  misfortune, 
not  her  fault.  The  statute  which  requires  a  mortgage  deed  to 
be  left  for  record  before  it  can  take  effect,  with  the  aid  of  B. 
Coombs  in  this  case,  effectually  preyented  Mrs.  Parker  from  ob- 
taiaing  a  security  of  any  yalue.  So  that  if  complainant  is 
to  be  released  for  the  neglect  to  record  in  time,  he  is  released 
not  because  his  adyersary  parted  with  or  destroyed  a  mortgage 
seoority,  which  she  ought  to  have  held  for  his  bene&t,  but  be* 
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oanse  ahe  was  cheated  bj  his  principal^  and  oonld  get  no  aubh 
teomiiy  to  part  with. 
Bill  dismissed. 

A  SuBirr  n  Di8ghabqbd  bt  tbb  Gbsdoob'^  Smataronaxo  or  ralciMlnfl 
•oUatefml  seoaiitiet  or  property  in  his  hancU:  Liekimikakr  t.  Tkomp$omf  15 
Am.  Dea  681;  ChOum  v.  Enumud,  34  Id.  757;  Baber  ▼.  Brigg$t  19  Id.  811; 
Kwf  HamfMn 8amtng9 Bankv.  Ooleord, 41  Id.  686. 


Spadeb  v.  Lawlbb. 

[17  Ohio,  871.] 

MoBTOAOB  Gimr  to  Sioitbb  Futubb  Advanois  will  bb  Posrobbis 
u  to  such  adTiiioes,  to  a  Moond  mortgnge  recorded  before  the  advanois 
made. 


Thb  original  proceedings  were  for  f oredosnre  of  a  prior  mort* 
gage.  Spader  and  Lawler  set  up  their  mortgages  by  waj  of  an- 
swer and  cross-bill.  Lawler's  mortgage  was  given  and  recorded 
prior  to  that  of  Spader,  the  complainant,  and  contained  a  clause 
to  secure  future  advances.  Advances  were  made  by  Lawler  after 
the  complainant's  mortgages  had  been  recorded.  This  bill  of 
zeview  sought  to  reverse  a  decree  whereby  these  subsequent  ad* 
vanoes  were  given  preference  over  complainant's  mortgages. 

T.  J.  StraU,  for  the  complainant. 

Walioer  and  EeUe,    for  the  defendant. 


Bead,  J.  Under  the  doctrine  of  mortgages,  in  Ohio, 
makes  the  recording  a  part  of  the  execution,  the  question  maj 
well  arise  whether  a  clause  in  a  mortgage  securing  future  ad- 
vances is  of  any  effect  whatever.  There  is  no  such  thing  with 
us  as  an  equitable  mortgage.  It  must  be  a  legal  statutory 
mortgage  or  it  is  nothing.  Where  the  doctrine  controlling 
mortgages  proceeds  upon  the  principle  that  it  is  contrary  to 
good  faith  to  take  a  subsequent  lien,  with  the  knowledge  of  a 
prior  equitable  incumbrance,  and  that  equity  will  therefore 
protect  the  latter,  it  is  perfectly  consistent  to  hold  that  a  clause 
in  a  mortgage  to  secure  future  advances  is  valid.  But  this 
whole  doctrine  proceeds  upon  the  ground  of  notice.  But  in  our 
state  it  matters  not  whether  the  subsequent  mortgagee  have  notice 
or  not,  provided  he  can  have  his  mortgage  first  recorded.  Of 
what  does  a  mortgage  with  a  clause  for  future  advances  advise 
a  subsequent  mortgagee?  It  does  not  advise  him  that  any  such 
advance  has  been  made.    True,  it  advises  him  that  advances 
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were  contemplated  upon  the  faith  of  the  mort^[age.  It  may  be 
said  this  is  sufficient  to  put  him  upon  inqniiy  and  enable  him  to 
ascertain  the  amount  actually  secured  or  advanced  at  the  time. 
But  the  old  doctrine  of  mortgages  went  so  far  as  to  hold  that 
subsequent  loans  shall  have  relation  back  to  the  original  trans- 
action, and  that  a  second  intervening  mortgage  shall  be  post- 
poned, although  the  first  mortgagee  had  notice  of  it  at  tlie  time 
of  advancing  more  money,  if  the  second  mortgagee  had  notice 
of  the  clause  in  the  first  mortgage  to  secure  further  advances. 

But  the  doctrine  of  mortgages  has  come  to  be  placed  upon 
something  like  a  rational  foundation,  as  a  mere  securiiy,  and 
with  us  that,  as  among  creditors,  all  have  equal  equities  to  be 
paid  or  secured.  Equiiy  will  not  aid  one  in  preference  to  an- 
other, and  to  prevent  this  the  statute  was  passed  which  converts 
.a  mortgage  into  a  mere  legal  security.  Hence  under  our  statute, 
as  a  mortgage  is  a  mere  legal  instrument,  and  has  no  vitality  or 
existence  until  it  is  placed  upon  record  as  notice  to  all  the 
world,  from  which  time  it  is  efilective  against  all  prior  as  well  aa 
subsequent  creditors,  it  would  seem  nothing  more  than  reason- 
able that  it  should  advise  the  public  of  the  only  really  material 
thing  for  them  to  know — ^what  is  the  amount  it  actually  secures. 
What  would  be  the  legal  nature  of  a  mortgage  placed  upon 
record  to  secure  all  moneys  hereafter  to  be  advanced  ?  It  would 
not  be  a  mortgage,  because  it  would  have  nothing  to  secure.  If 
nothing  was  ever  advanced,  no  one  would  pretend  that  it  was  a 
mortgage.  A  mortgage  is  a  security  for  the  payment  of  money. 
If  there  was  no  money  due  there  could  be  nothing  to  secure,  and 
consequently  no  mortgage. 

If  it  be  called  a  mortgage,  what  sort  of  a  mortgage — a  sleeping 
mortgage— a  contingent  mortgage,  or  a  mortgage  in  abeyance- 
that  is,  something  which  in  legal  contemplation  or  expecta- 
tion might,  by  the  happening  of  some  future  event,  become  a 
mortgage.  But  what  difference  does  it  make  by  having  a  pres- 
ent named  sum  secured,  if  it  can  grow,  increase,  or  enlarge  to 
any  extent  under  the  clause  of  future  advances?  Such  a  mort- 
gage might  well  be  denominated  a  mortgage  in  esse — ^without 
the  possibility  of  issue  extinct — ^as  no  man  can  tell  what  prog- 
eny of  numerous  debts  it  might  subsequently  gather  under  its 
motherly  folds*  The  truth  is,  I  hold  the  mortgage  should 
specify  an  existing  debt  which  it  is  designed  to  secure,  and  that 
once  executed  by  the  parties,  that  they  can  not  by  a  clause  of 
(xmiirvwandOy  make  it  into  a  new  mortgage  every  time  a  new  debt 
may  be  subsequently  contracted  between  them.    If  parties  are 
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compelled  to  make  a  new  mortgage  eyery  time  they  contxaot 
a  new  debt,  there  can  be  no  conflict,  and  no  door  opened  for 
donbt  or  fraud.  This  I  belieye  to  be  the  neoessaiy  result  of 
onr  doctrine  of  mortgages,  although  I  am  not  permitted  to  de- 
clare it  to  be  the  law,  and  it  is  not  necessary  in  this  case.  But 
it  is  perfectly  clear,  and  the  unanimous  opinion  of  the  court, 
that  when  there  is  a  mortgage  executed  prior  to  the  subsequent 
adTances  under  the  clause,  to  secure  future  advances,  that  the 
second  mortgagee  shall  take  precedence  as  to  such  subsequent 
advances.  The  second  mortgage  is  notice  to  the  first  mortgagee, 
and  if  he  adyances  he  does  so  at  his  peril. 

We  all  agree  that  the  clause  for  future  adTances,  if  allowed 
any  legal  effect  whateTer,  should  be  narrowly  guarded  and  re- 
stricted. Such  clause  can  only  be  tolerated  in  any  sense  upon 
the  ground  that  it  advises  subsequent  mortgagees  or  purchasers 
that  future  advances  were  contemplated,  and  enables  him  [them] 
by  inquiry  to  ascertain  the  extent  of  the  incumbrance.  In  the 
case  under  consideration,  years  after  Spader's  mortgages  were 
recorded,  Lawler  makes  advances.  Under  such  circumstances, 
the  law  is  perfectly  clear,  that  such  advances  must  be  pos^>oned 
to  the  prior  mortgages. 

We  therefore  overrule  the  demurrer  to  the  bill  and  reverse 
the  decree  to  the  extent  of  error  claimed. 

AvKET,  J.,  delivered  a  dissenting  opinion. 


Pbiobitt  ov  Mortqaoes  to  Secure  Future  Advances  over  Subse- 
quent MoRTOAOEs:  See  Diwerv,  McLaughlin,  20  Am.  Dec.  661,  note;  NeU 
«m*«  Ileira  y.  Boyee^  23  Id.  41 1 ;  McDaniels  v.  Cdvin^  42  Id.  512.  Also  a  fall 
disciusion  of  the  sabject  in  3  Pomeroy's  Equity,  seoa.  1107-1190. 

The  doctrine  ov  the  primoifal  case  is  approved  in  ChoUau  v.  Thon^ 
«m,  20hioSt.  130;  and/Vyev.  Banko/lllinoia,  Uld.  381.  The  case  is  cited 
in  In  re  Haake,  2  Sawy.  241,  on  the  point  that  the  registry  of  the  seoond  mort- 
gage is  deemed,  in  some  states,  notice  to  the  first  mortgagee. 


Stewabt  v.  Southabd. 

[17  Oszo,  403.] 
PUBUO  OfnCERS,  ACTINO  WITHIN  THE  SOOFE  OV  THEIR  DUTV,  ABM  BUPOir- 

8IBLB  only  for  injuries  resulting  from  corrupt  motives,  and  not  for  mis- 
judging  the  law  and  acting  erroneously. 
AcnoN  IS  NOT  Maintainable  aoainiit  School  DnuBOTOBa^  by  one  whs 
withdraws  his  children  from  soliDol  because  such  direotom  cfnaisoof If 
admitted  colored  children. 
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Cabb.  The  deohaation  aTeired  that  phuntifF  was  a  leddent  of 
a  certain  common-Bchool  diatrict,  and  had  children  that  he  wished 
to  be  taught  in  the  school,  and  that  defendants,  who  were  the 
school  directors,  contriyed  to  deprive  him  of  that  benefit,  by 
wrongfully  admitting  colored  children  into  the  school,  whereby 
the  plaintiff  was  deprived  of  the  benefit  and  advantage  of  having 
his  children  taught  at  the  same,  and  has  been  put  to  trouble  and 
expense  in  having  them  educated.  A  demurrer  to  the  deohun- 
tion  was  overruled;  the  general  issue  was  pleaded,  and  the 
plaintiff  had  judgment.  It  was  claimed  as  error  that  the  deo- 
laration  was  insufficient,  and  that  judgment  should  have  been 
given  for  defendants  instead  of  plaintiff. 

Robert  BobmBon  and  J.  H.  Thomp^on^  tor  the  plaintiflh  inenxnr. 

c/l  L.  Oreen,  and  Thwmum  and  BherBr,  tot  the  defendant  in 
enor. 

By  Court,  BnoHABD,  0.  J.  This  is  in  the  nature  of  an  aetton 
for  misbehavior  of  a  public  officer  in  the  discharge  of  his 
duty.  The  acts  complained  of  are  not  charged  to  have  been 
done  either  willfully  or  maliciously.  The  most  that  can  be 
made  of  the  averments  of  the  declaration  when  tried  upon  a 
demurrer  is,  that  the  plaintifib  in  error,  while  acting  in  their  cor- 
porate capacities  as  directors  of  a  school  district,  misjudged  the 
law  and  acted  erroneously.  "  There  is  no  instance  of  an  action 
of  this  sort  maintained,  for  an  act  arising  merely  from  an  error 
of  judgment:"  Barman  v.  Tappender^  1  East,  555.  In  RamMey 
V.  Riley^  13  Ohio,  157,  this  court  held  that  an  officer  acting 
within  the  scope  of  his  duiy  is  only  responsible  for  an  injury 
resulting  from  a  corrupt  motive.  These  principles  are  clearly 
applicable,  and  must  be  conclusive  of  the  merits  of  this  declar- 
ation, unless  we  should  depart  from  them.  We  are  not  induced 
to  do  so  unless  required  by  the  authority  of  our  own  decisions. 

The  case  of  Lane  v.  Baher^  12  Ohio,  238,  is  presented  as  a 
decision  directly  in  point,  as  opposed  to  the  rule  above  stated. 
The  only  thing  decided  in  that  case  was,  that  youth  of  more 
than  half  white  blood  are  entitled  to  the  benefit  of  the  common- 
school  fund.  No  question  seems  to  have  been  raised  touching 
the  sufficiency  of  the  declaration,  and  had  there  been,  we  think 
that  after  verdict  (the  state  in  which  the  question  was  presented) 
that  declaration  would  have  been  held  sufficient.  This  declara- 
tion, under  our  statute,  is  to  be  tried  on  demurrer.  The  difference 
between  testing  the  sufficiency  of  a  declaration  on  demurrer,  or 
after  verdict,  is  too  distinct  to  need  remark.    On  demurrer,  the 


Jec.  1848.]     Stewart  v.  Southabd.  468 

intandment  is  against  the  pleader.  After  yerdict  it  is  in  support 
of  the  pleading.  So  that  in  the  latter  case  a  good  title  def  eci- 
ively  set  forth  is  oured.  In  Lane  v.  Baker,  the  declaration  avers 
a  clear  right  in  Lane  to  send  his  children  to  the  school,  avers  it 
was  supported  by  the  common-school  fund,  that  he  sent  his 
children,  who  were  white,  to  the  school,  and  that  the  directors, 
well  knowing  the  premises,  and  contriving  and  wrongftdlj  in- 
tending to  injure  him,  and  to  deprive  him  of  his  just  rights, 
turned  said  children  out  of  said  school.  I  concurred  in  that 
decision,  and  have  always  thought  it  went  far  enough  and  should 
not  be  extended.  It  is  true  the  special  verdict,  in  that  case, 
does  not  find  a  corrupt  motive  or  malice,  but  as  said  above,  the 
object  of  taking  it  in  that  form  was  to  present  the  simple  ques- 
tion whether  a  child  more  white  than  black  was  entitled  to  share 
in  the  common-school  fund,  and  in  point  of  fact  no  other  ques- 
tion was  discussed  and  decided  in  that  case. 

But  by  this  remark,  we  do  not  mean  to  question  or  cause 
doubts  of  the  correctness  of  the  decision  in  Lane  v.  Baker,  for 
there  is  a  distinction  between  turning  a  scholar  out  of  a  school 
who  has  a  just  right  to  be  there,  and  thus  inflicting  a  positive 
mjuiy,  by  depriving  him  of  a  privilege  which  ought  to  be  re- 
garded inestimable,  and  admitting  erroneously  into  the  school 
such  scholars  as  may  possibly  render  this  privilege  less  desir- 
able. The  one  is  a  positive  denial  of  a  right,  the  other  is  an  act 
which  possibly  may  annoy  one  in  the  exercise  of  a  right.  The 
one  is  an  injury  which  is  tangible  and  can  be  measured,  the 
other  is  of  a  different  character.  A  distinction  akin  to  this  was 
taken  in  Jeffries  v.  Ankeny  et  oZ.,  11  Ohio,  374,  in  which,  al- 
though the  doctrine  of  general  immunity  of  trustees  of  town- 
ships, when  acting  without  a  corrupt  motive,  is  fully  recognized, 
as  a  general  rule,  yet  they  were  there  held  liable  for  erroneously 
refusing  a  lawful  vote  without  proof  of  malice,  upon  the  ground 
that  the  law  afforded  no  other  adequate  remedy — ^that  necessiiy 
demanded  it.  It  would  hardly  follow,  from  the  fact  that  Jef- 
fries was  allowed  to  maiutAin  his  action  for  the  erroneous  refusal 
of  the  trustees  to  receive  his  vote,  that  he  would  be  entitled  to 
maintain  an  action  against  a  board  of  trustees  who  should 
erroneously  receive  the  vote  of  an  alien,  whereby  his  vote  was 
neutralized.  Much  less,  if  in  consequence  of  the  alien's  voting 
he  should  stay  away  from  the  polls  and  refuse  to  vote,  would  he 
be  allowed  to  sue  and  aver  that  thereby  he  was  deprived  of  the 
elective  franchise. 

Still,  this  last  supposed  case  of  Jeffiies  would  not  be  more 

Am.  I>so.  Vox..  XLIX— 80 
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noTel  than  this  action  brought  hy  Southazd.  That  would  be  * 
case  of  first  impression,  and  so  is  this.  That,  in  principle, 
would  be  unlike  anything  before  known,  and  so  is  this,  for  in 
principle  they  are  alike.  If  an  action  could  be  maintained 
against  the  trustees  of  townships  hj  any  voter  who  would  re- 
fuse Yoting,  merely  because  they  had  erroneously  received  the 
votes  of  aliens,  or  if  one  could  be  maintained  against  school 
directors  by  any  person  who  withdraws  his  children  in  conse- 
quence of  an  error  committed  through  conscientious  and  mis- 
taken notions  of  duty,  or  through  ignorance,  it  is  easy  to  foresee 
that  it  would  be  difficult  to  procure  men  to  accept  such  offices. 
The  danger  of  being  annoyed  or  perhaps  ruined  by  vexatious 
prosecutions  would  be  too  great  to  justify  a  prudent  man  in  haa- 
arding  the  risk.  Were  we  to  take  a  stride  beyond  the  cases  of 
Jeffries  v.  Ankeny  and  of  Lane  v.  Baker,  strong  enough  to  sustain 
such  action,  we  should  place  it  in  the  power  of  captious  persons 
to  break  up  probably  three  fourths  of  the  schools  in  the  state. 
If  suit  may  be  maintained  for  an  error  in  admitting  colored 
children  (and  we  think  it  was  probably  wrong),  it  must  be  on  a 
principle  that  will  enable  eveiy  member  of  the  school  district  to 
maintain  an  action  for  the  same,  or  for  any  other  mistake  in  the 
discharge  of  their  duties.  No  necessify  demands  the  establish- 
ing of  such  a  principle. 

There  is  another  objection,  however,  to  the  declaration.  The 
fiftieth  section  of  the  statute  (Swan,  840)  provides  that  a  com- 
mon school  may  be  continued  by  the  directors,  or  funds  raised 
by  voluntary  subscription,  or  at  the  expense  of  those  sending 
scholars.  How  this  school  was  supported  does  not  appear. 
Southard  does  not  aver  that  it  was  supported  in  whole  or  in  part 
from  the  school  fund,  or  by  voluntaiy  subscription.  It  may 
have  l^een  sustained  entirely  by  those  sending  scholars  for  any- 
thing that  appears  in  the  declaration,  and  if  so,  he  has  no  right 
of  action.  If  the  negroes  furnished  the  funds  which  paid  the 
teacher  and  he  did  not — if  they  became  liable  for  it  and  he  did 
not,  he  can  not  complain  that  they  enjoyed  the  benefit  of  their 
own  money. 

The  declaration  is  bad,  and  the  judgment  must  be  reversed* 
But  the  defendant  has  formally  waived  all  matters  of  both  form 
and  substance,  and  agreed  that  his  case  shall  be  decided  upon 
the  constitutionality  of  the  school  law.  We  can  not  with  pro* 
prieiy  be  called  on  to  perform  a  work  of  mere  supererogation. 
It  is  our  duty  to  decide  such  questions  only  as  become  necessary 
to  ascertain  the  rights  of  the  parties  litigant,  and  are 
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presented  upon  the  xecord,  and  we  oan  not  admit  that  parties 
lia^e  the  power  to  oall  ior  an  opinion  on  a.  matter  not  thus  pre- 
sented, and  which  is  out  of  the  case. 
Judgment  rerersed  and  demnrrer  sostained. 


Waoebs  V.  Dickey. 

[17  Ohio,  489.] 

Paoor  Wbkb,  whbv  Goknsotid  with  That  Shown  nr  ▲  Box  or  Bz- 
ciPnoNB,  would  have  sastained  a  right  of  action,  will  be  preeamed  to 
have  been  given,  nntil  the  contrary  appears,  where  inoh  bil  does  not 
state  all  the  evidence  in  support  of  the  action,  prior  to  a  motioii  for  non* 
snit,  wliioh  was  overroled. 

ViNDOB  Snoaging  TO  DsLivxB  A  Chattbl  hss  no  riglkt  to  require  a 
demand  from  the  vendee,  but  mnst  tender  the  chattel  at  the  time  speo- 
ified. 

WiTxnBss  WILL  BS  ALLOWED  TO  Statb  IN  SuBSTANOS  the  testimony  of 
a  deceased  witness,  given  in  a  fonner  trial  of  the  same  canse  of  actioii 
between  the  same  parties. 

Assumpsit.  The  bills  of  exceptions  stated:  1.  That  evidence 
was  introduced  by  plaintiffs  showing  a  contract  between  them 
and  the  defendant,  whereby  the  latter  was  to  deliver  to  the 
former  a  wagon  before  the  next  harvest,  but  that  it  did  not  ap- 
pear at  what  place  the  wagon  was  to  be  deliTered,  nor  that  plaint- 
i£b  had  made  a  demand  of  the  wagon  of  the  defendant.  The 
defendant  moved  for  a  nonsuit,  for  ihe  reason  that  evidence  of 
a  demand  had  not  been  given,  which  motion  was  overruled.  2. 
That  a  witness  for  plaintiffs  stated  substantially  the  testimony 
of  a  deceased  witness,  on  the  trial  of  the  same  canse  before  a 
justice  of  the  peace.  Errors  are  assigned  bj  defendant  for  the 
above  causes. 

Ba9twick  and  ShotweH^  tar  the  plaintiff  in  enor. 

T.  L,  Jewett^  for  the  defendants. 

By  Court,  Bibghabi>,  0.  J.  We  think  the  court  below  did  not 
err  in  overruling  the  motion  for  a  nonsuit.  The  bill  of  excep- 
tions does  not  profess  to  give  all  the  evidence  offered  by  the 
plaintifBs  in  support  of  the  action  prior  to  the  motion  for  a  non- 
suit. We  are  left  altogether  in  the  dark  upon  that  sid>ject,  and 
if  any  supposable  state  of  proof  connected  with  what  is  shown 
by  the  first  bill  of  exceptions  would  have  sustained  a  right  of 
action,  we  ought  to  presume  such  proof  to  have  been  given, 
until  the  oontraxy  appears     A  revisory  court  never  presumes 
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that  an  inferior  tribunal  has  ened.  The  pzeeumption  is  that  it 
has  not.  Until  the  oontiaiy  is  shown  bj  xeoord,  erezy  ooort  is 
presumed  to  haTe  acted  and  decided  oorreotlj.  Suppose^  then. 
It  was  in  proof  that  the  plaintiffB  below  had  sold  and  delivered 
goods,  wares,  and  merchandise  to  the  defendant,  as  ayened  in 
his  declaration,  and  that  the  defendant,  in  consideration  of  the 
sale  and  purchase,  had,  as  stated  in  the  bill  of  exceptions, 
specially  promised  to  deliyer  him  a  wagon  before  the  next  har- 
Test,  and  the  time  had  elapsed  without  a  deliTery.  Could  he 
set  up  this  contract,  which  he  had  thus  violated,  to  defeat  a 
recovery  for  the  value  of  the  goods?  The  answer  is  palpable. 
He  could  not.  The  moment  he  disregarded  and  broke  it  by 
neglecting  to  live  up  to  it  and  deliver  the  wagon,  he  lost  his 
right  to  compel  his  adversary  to  abide  it,  and  enabled  him  to 
recover  back  the  money  or  olher  property  paid  on  his  contract, 
the  consideration  of  which  had  thus  failed.  The  demand  of 
the  wagon,  in  such  case,  was  not  a  preliminary  requisite  to  the 
right  of  action.  It  was  the  duiy  of  the  pariy  engaging  to 
deliver  the  specific  article,  to  do  it  by  tendering  ihe  same  to  the 
plaintiff  personally,  or  at  his  house,  at  the  time  stipulated.  He 
had  no  right  to  require  a  demand  of  perfonnance  from  the 
plaintiff  before  offering  to  perform.  The  parties  contracted  for 
no  such  condition.  Both  were  aware  of  the  terms  of  the  agree- 
ment. They  understood  it  alike,  and  the  one  who  neglected  to 
observe  it,  did  so  at  his  own  peril. 

The  second  bill  of  exceptions  jireeents  a  vexed  question: 
one  upon  which  there  have  been  conflicting  decisions  in  the 
•courts  of  England  and  of  our  sister  states,  and,  I  may  add,  in 
this  court.  In  Bliss  v.  Long,  Wright,  851,  it  was  held  upon 
the  circuit,  that  a  witness  called  to  testify  what  a  deceased 
witness  testified  on  a  former  trial  between  the  same  parties, 
could  not  be  allowed  to  state  the  substance  of  his  testimony. 
That  he  was  inadmissible,  unless  he  could  give  the  words  of  the 
witness.  And  in  SmUh  v.  Smith,  Id.  643,  also  upon  the  circuit, 
this  court  said,  that  **  unless  the  witness  would  undertake  to 
relate  exactly  what  the  deceased  witness  testified,  he  need  not 
be  sworn; "  and  the  witness  not  being  able  to  do  that,  was  not 

sworn. 

In  other  circuit  cases,  both  prior  and  subsequent  to  these  de- 
cisions, the  rule  thus  laid  down  and  practiced  upon  has  been 
departed  from,  and  this  case  was  brought  into  bank,  in  order 
that  the  question  might  receive  the  consideration  of  all  the 
judges.    The  rule,  that  the  testimony  of  a  deceased  witness  who 
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haa  been  examined  on  oath  on  the  trial  of  a  former  action  be- 
tween the  same  parties,  and  where  the  point  in  issue  is  the  same, 
is  admissible  on  the  second  trial  of  the  action  and  may  be^ 
proved  by  one  who  heard  the  evidence,  is  a  useful  and  ancient 
rule:  1  Ph.  Et.  230,  231.  Phillips,  in  stating  how  the  testi- 
mony of  the  deceased  witness  must  be  proved,  refers  to  two 
English  cases,  wherein  it  was  ruled  by  Lord  Kenyon  thai  the 
precise  words  must  be  proved,  and  that  their  mere  effect  was 
inadmissible.  But  upon  this  he  remarks,  that  this  can  only 
mean,  at  the  furthest,  that  he  must  be  able  to  speak  to  the  iden- 
tical words  of  the  former  witness,  when  it  is  essential  that  the 
identical  words  should  be  known.  "In  some  cases,  proof  of 
the  substance  of  the  former  evidence  may  be  as  satisfaotoiy  as 
proof  of  the  identical  words,  unless  the  witness  can  undertake, 
what  is  not  possible,  to  deliver  the  words  precisely,  with  the 
same  manner  and  in  the  same  tone." 

This  qualification  of  the  decision  of  Lord  Kenyon  is  necessary 
to  prevent  the  impracticable  requisition  of  the  witness's  very 
words  operating  with  the  same  result  as  to  deny  the  exist- 
ence of  the  rule  itself.  To  adhere  rigidly,  as  was  done  in  Bliss  v. 
Long^  in  effect,  overrules  all  cases  which  admit  in  evidence  what 
a  deceased  witness  swore  on  a  former  trial.  I  have  never  heard 
a  witness,  in  twenty  years,  who  could  give  any  man's  evidence 
in  his  precise  words.  I  never  saw  an  attorney  who  could  pre- 
tend to  state  the  precise  words  of  a  witness  six  hours  after  his 
testimony  had  been  given,  and  his  assertion  that  he  could  nar- 
rate verbaiim  from  memory  the  whole  of  a  witness's  statement 
would,  in  ninety-nine  cases  in  a  hundred,  be  convincing  evi- 
dence to  men  of  sense  that  his  word  was  not  to  be  relied  on. 
If,  then,  the  rule  as  laid  down  in  Wright's  reports,  and  as 
stated  hy  Lord  Kenyon,  were  to  be  taken  strictly,  it  amounts  to 
a  total  interdict  of  a  most  important  branch  of  secondary  evi- 
dence, a  branch  of  evidence  especially  important  under  our  sys- 
tem of  new  trials.  The  evils  flowing  from  it  would,  in  my 
judgment,  were  the  law  ever  so  well  settled,  justify  a  court  in 
changing  the  law. 

In  Maryland,  Virginia,  North  Carolina,  and  Pennsylvania,  the 
substance  of  a  deceased  witness's  testimony  is  allowed  to  be 
given,  in  any  subsequent  trial  of  the  cause.  Some  of  the  courts 
of  these  states  take  a  distinction  between  the  substance  and  the 
effect  of  the  former  testimony.  "  The  substance,"  say  they, 
"  may  be  given,  not  the  effect;"  that  is  for  the  court  and  jury. 
The  exact  words  are  not  required.    I  submit  that  this  distinctioii 
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inaj  hii?e  been  in  the  mind  of  Lord  Eenyon,  whan  referring  to 
the  decision  in  Palmerston'a  Case,  Vide  the  following  cases: 
Fyhe  y.  Crouch,  1  Ld.  Bajm.  780;  Mayor  of  Doncaster  y.  Day,  3 
Taunt.  262;  Bex  t.  JoUiffe,  4  T.  B.  285;  Mcmlgomery  y.  Ohio,  11 
Ohio,  424;  1  Stork.  Ey.  892,  pt.  8.  sec.  13.  If  so,  it  woidd 
reconcile  what  he  said  with  a  practical  course,  consistent  with 
the  efScacj  of  this  rule  of  secondaiy  eyidence.  And  more 
especiallj  would  it  reconcile  this  species  of  eyidence  with  the 
analogies  of  the  eyeiy-daj  practice  in  the  trials  for  yerbal  slan- 
der, perjury,  and  the  like,  where  it  is  neyer  required  that  the 
witness  shall  do  more  than  giye  the  slanderous  words  substan- 
tiallj  as  spoken,  or  the  words  substantially  upon  which  the 
perjury  is  assigned.  A  careless  thinker  may  sappose  that  there 
is  yery  little  difference  between  the  substance  of  eyidence  and 
the  effect  of  eyidence,  yet  in  one  sense,  there  is  a  wide  distinction 
between  the  two  forms  of  expression.  For  instance,  the  substance 
of  a  witness's  testimony  in  a  giyen  case  may  haye  been  that  he 
saw  A.  strike  B.  with  a  club;  the  effect  of  it  was  to  proye  an  as- 
sault and  battery  by  A.  upon  B.  Or  the  witness  may  haye  said 
in  substance  that  he  was  acquainted  with  A/s  handwriting,  and 
that  the  signature  to  the  note  he  belieyed  to  be  in  A.'s  hand- 
writing; to  state  this  proof  by  saying  that  the  witness  proyed  the 
note  to  be  genuine,  would  be  to  giye  the  effect  of  the  eyidence, 
not  its  substance,  and  would  be  inadmissible. 

In  Smith  y.  Lane,  12  Serg.  &  B.  84,  Judge  Gibson,  though,  as 
I  think,  mistaken  as  to  the  English  rule,  with  great  good  sense 
uses  this  language:  ''  By  the  English  law,  a  person  who  is  called 
to  proye  what  a  deceased  witness  swore,  must  undertake  to  repeat 
his  yery  words;  and  not  merely  to  swear  to  their  effect.  To  do 
this,  would  require  powers  of  memory  which  seldom  fall  to  the 
lot  of  any  one;  and  the  rule,  under  this  restriction,  although  it 
might  often  produce  perjury,  would  be  of  no  practical  utility; 
for  no  juror  of  common  discretion  would  belieye  a  witness  who 
should  undertake  to  repeat  the  yery  words  of  another,  in  relat- 
ing the  manner  in  which  any  transaction  took  place,  whether 
simple  or  complicated.  But  this  absurdity  has  been  exploded 
by  this  court,  and  it  is  unnecessary,  in  this  state,  to  profess  to 
use  the  language  of  a  deceased  witness,  but  only  to  undertake 
to  state  the  substance  of  all  he  swore  in  relation  to  the  particular 
transaction."  In  an  earlier  case,  Cornell  y.  Oreen,  10  Serg.  & 
B.  16,  the  same  learned  judge  said  the  rule,  applied  in  that  de- 
gree of  strictness  stated  by  Lord  Kenyon,  would  be  useless  in 
practice;  ''  for  there  is  no  man,  be  his  x>owers  of  recollection 
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what  ihey  may,  who  could,  in  one  case  out  of  ten  thousand,  be 
qualified  to  give  such  eyidence;  and  if  he  should  undertake  posi- 
tiTelj  to  swear  to  the  Tery  words,  the  juiy  ought,  on  that  account 
alone,  to  disbelieye  him." 

These  extracts  will  commend  themselyes  to  every  practical 
mind.  If  the  law  of  Ohio  is  not  in  accordance  with  them,  ifc  is 
not  what  it  ought  to  be;  but  we  think  the  law  of  the  state,  its  es- 
sence and  spirit,  has  always  been  in  accordance  with  the  doctrine 
of  the  Pennsylyania  court,  and  that  contrary  circuit  decisions 
are  to  be  regarded  as  departures  from  correct  practice  and  true 
principle,  rather  than  evidence  of  the  existence  of  a  well-settled 
rule:  See  note  442,  p.  678,  2d  pt  of  Ph.  Et.  by  Oowen  and 
HiU. 

Judgment  afiBrmed. 

TssTOfOiinr  of  Dbcxasbd  Wmnas  ok  4  Fo^msb  Trial  is  admisBible: 
State  V,  De  WiU^  27  Am.  Dea  871;  WcU^on  v.  Proprietora  qf  Litbon  Bridge^ 
81  Id.  49;  bat  the  testimony  of  an  interested  witness,  since  deceased,  oan  not 
be  proved  in  a  second  trial,  by  a  party  in  whose  favor  he  was  interested, 
against  the  objection  of  the  o^er  party,  though  he  was  the  latter's  witness 
on  the  first  trial:  Crary  v.  Sprcigue,  27  Id.  110.  A  witness  may  be  allowed 
to  state  the  substance  of  such  testimony:  OarroU  v.  Jofmson,  35  Id.  272;  OU- 
dtnUtve  v.  CatronDay^  44  Id.  485.  But  in  a  criminal  case  it  was  held  that  the 
deceased  witness's  whole  testimony  in  his  own  words  must  be  proved,  and  not 
merely  the  substance  of  what  he  swore  to:  Cfmimomwealth  v.  Riehards,  29  Id. 
008. 

The  decision  on  the  first  point  in  the  principal  case  is  approved  in  WUton 
T.  State,  2  Ohio  St.  321;  and  in  /»  re  Weber  Fumilture  Co.,  13  Nat  Bankr. 
Reg.  562.  The  rule  of  the  principal  case  in  regard  to  the  admissibility  of  the 
substance  of  a  deceased  witness's  testimony  is  approved  in  Summona  v.  State^ 
6  Ohio^  351;  and  United  StaUe  v.  Ma^cfymb,  5  McLean,  296. 


BmoHAM  V.  Miller. 

[17  Omo,  445.] 

DivoBCBS  AM  THB  SuBJXCT-MATTEB  OY  JUDICIAL  AonoN,  and  can  not  be 
granted  by  the  legislature,  in  the  absence  of  a  power  conferred  upon  it 
by  the  constitution;  but  to  avoid  evil  consequences,  since  the  legislature 
has  long  exercised  this  power,  divorces  so  granted  will  not  be  declared 
void,  but  the  exercise  of  the  power  will  be  simply  declared  to  be  unwar- 
ranted and  unconstitutionaL 

Assumpsit.  Error  in  refusing  to  charge  that  an  act  of  the 
legislature  divorcing  the  defendant  from  her  husband,  at  the 
instance  of  the  latter,  was  Toid,  the  legislature  not  having  power 
to  grant  divorces,  and  that  the  defendant  was  therefore  a  feme 
coveri,  and  not  liable  to  be  sued. 
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0.  O.  Oonvers  and  B.  E.  Constable,  for  ihe  plAintiffm  error. 
John  Web^t  for  the  defendant. 

By  Oonrt,  Bbad,  J.  The  single  question  in  this  case  is.  Has 
the  legislature  power  to  grant  divorces?  The  constitation  con- 
fers no  such  power.  The  legislature  is  not  sovereign;  nor  are 
all  the  departments  of  government,  combined.  The  people 
only  are  sovereign.  Nor  can  the  matter  be  helped  out  by  im- 
plication, for  the  constitution  in  express  tenns  declares  that 
''all  powers  not  hereby  delegated,  remain  with  the  people." 
The  legislature,  then,  as  well  as  the  other  departments  of  state, 
possesses  only  a  delegated  power,  and  can  exercise  no  powers  not 
delegated.  The  constitution  confers  no  power  to  grant  divorces; 
from  whence,  then,  can  the  legislature  derive  it?  Not,  like  the 
British  parliament,  from  sovereignty,  because  the  legislature 
does  not  possess  it;  not  from  the  constitution,  because  it  does 
not  confer  it. 

This  is  not  all;  divorce  is  the  subject-matter  of  judicial  action. 
The  marriage  relation  involves  rights  to  property,  support  for 
the  wife,  and  the  protection,  maintenance,  and  education  of 
children.  What  becomes  of  all  these  rights  and  obligations,  if 
the  legislature  at  once  cuts  the  marital  tie  by  a  simple  law,  or 
expression  of  legislative  will  ?  Beyond  all  this,  by  what  author- 
ity can  the  legislature  strike  down  the  dearest  rights  at  a  single 
blow,  without  hearing,  without  a  day  in  court,  and  without  pre- 
tending to  possess  the  power  to  adjust  these  various  delicate 
questions?  The  whole  matter  of  the  marriage  relation,  call  it  a 
contract,  a  divine  ordinance,  a  domestic  relation,  or  what  you 
will,  is  a  matter  of  judicial  action  and  consideration,  before  the 
parties  concerned  can  be  deprived  of  their  rights,  or  relieved 
from  their  duties.  Thus  the  legislature,  in  granting  divorces, 
have  not  only  assumed  power  not  delegated  to  them,  but  have 
usurped  a  power  expressly  conferred  upon  the  judiciary.  For 
these  reasons,  we  say  the  legislature  have  no  power  to  grant 
divorces.  Some  eminent  jurists  have  denied  the  power  to  the 
legislature,  upon  the  ground  that  it  is  a  law  impairing  the  obli- 
gation of  contracts,  and  therefore  prohibited  to  the  states  by 
the  constitution  of  the  United  States.  We  do  not  choose  to 
place  it  upon  this  ground,  because  we  believe  that  clause  was  in- 
serted in  the  constitution  for  no  such  object,  but  as  applicable 
to  contracts  of  a  wholly  different  nature.  And  besides,  I  be- 
lieve it  not  only  consistent  with  the  theory  of  our  government, 
but  that  our  happiness,  interest,  and  safety  require  us  to  deny 


Dec  1848.]  Bingham  v.  Miller  478 

to  the  general  goyemment  any  possible  power  not  expressly 
granted,  or  clearly  conferred.  It  is  to  the  state  where  we  hare 
the  control,  that  we  must  look  for  the  protection  of  our  dearest 
rights;  and  I  would  be  the  last  to  surrender  up  any  right  to  the 
general  govemment,  and  especially  so  dear  a  one  as  that  of  our 
domestic  relations.  This  is  a  matter  of  our  own,  and  we  will 
keep  it  so. 

But  this  abuse  of  power  I  do  not  suppose  was  designed;  but 
it  is  one  among  the  common  examples  of  a  long-tolerated 
abuse,  assuming  to  become  a  right,  and  of  the  too  ready  dispo- 
sition in  the  mind  to  follow  examples,  without  stopping  to  in- 
quire whether  they  apply.  Without  strictly  scrutinizing  their 
own  powers,  and  looking  for  their  guide  to  our  own  constitu- 
tion, the  members  of  the  legislature  have  looked  abroad,  and 
seen  that  the  British  parliament,  and  that  most  if  not  all  the 
l^slatures  in  the  United  States,  haye  exercised  the  i>oweir  of 
granting  diTorces,  and  from  thence  have  come  to  the  conclusion 
that  one  legislature  could  do  what  another  has,  and  that  the  leg- 
islature of  Ohio  had  as  much  power  as  any  other  legislature, 
and  thus  have  arrived  at  the  conclusion  that  they  had  tiie  power 
to  grant  divorces.  This  was  a  much  misiaken  mode  of  reason- 
ing, and  has  led  the  legislature  into  a  grievous  fault.  The  Brit- 
ish parliament  is  clothed,  according  to  their  notions,  with  sov- 
ereign power,  and  may  do  what  they  like — ^many  if  not  all  the 
legislatures  of  the  colonies,  and  the  old  states,  possessed  and 
exercised  both  legislative  and  judicial  power.  Hence  all  these 
furnish  no  light  to  us.  Our  legislature  is  clothed  with  the  sim- 
ple x>ower  to  enact  laws,  and  do  some  other  things  expressly  au- 
thorized by  the  constitution.  Beyond  this  the  legislature  has 
no  power  at  all.  To  grant  a  divorce,  isnot  to  enact  a  law;  an 
expression  of  the  will  of  the  law-making  power  that  the  marriage 
relation  is  dissolved,  is  no  law.  It  is  a  decree,  an  order,  a  judg- 
ment, but  not  a  law.  A  law  is  a  rule,  something  permanent, 
uniform,  and  universal.  A  divorce  begins  with  the  parties,  and 
ends  with  the  parties.  It  is  a  single  act,  and  begins  and  expires 
with  the  performance  of  a  single  function. 

But  nevertheless,  our  legislature  have  assumed  and  exercised 
this  power  for  a  period  of  more  than  forly  years,  although  a 
clear  and  palpable  assumption  of  power,  and  an  encroachment 
upon  the  judicial  department,  in  violation  of  the  constitution. 
To  deny  this  long-exercised  x>ower,  and  declare  all  the  conse- 
quences resulting  from  it  void,  is  pregnant  with  fearful  conse- 
quences.   If  it  affected  only  the  rights  of  property,  we  should 
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not  hesitate;  but  second  marriages  hare  been  oontmeted,  and 
children  bom,  and  it  would  bastardize  all  these,  although  bom 
under  the  sanction  of  apparent  wedlock,  authorized  bj  an  act  of 
the  legislature  before  they  were  bom,  and  in  consequence  of 
which  the  relation  was  formed  which  gave  them  birth.  On  ac- 
count of  these  children,  and  for  them  only,  we  hesitate.  And 
in  view  of  this,  we  are  constrained  to  content  oursdyes  with 
simply  declaring  that  the  exercise  of  the  power  of  granting 
divorces,  on  the  part  of  the  legislature,  is  unwarranted  and  un- 
constitutional— an  encroachment  upon  the  duties  of  the  judi- 
ciary, and  a  striking  down  of  the  dearest  rights  of  individuals^ 
without  authority  or  law. 

We  trust  we  have  said  enough  to  vindicate  the  constitution, 
and  feel  confident  that  no  department  of  state  has  any  disposi- 
tion to  violate  it,  and  that  the  evil  will  cease. 

We  are  constrained  to  affirm  the  judgment  of  the  comnum 
pleas. 

LwDLATiVK  DivosoiB  ut  Mabtland:  See  FbnukUl  ▼•  itervy,  18  Am.  Deo. 
t44;  Ofxme  v.  Meffkmii,  10  Id.  237. 


Thaybb  V.  Bbooeb. 

[17  Ohio.  489.] 

WsBUi  AH  Act  Gommittbd  in  Pskhstlvania  OMiaed  the  divenrion  of 

from  a  miU  in  Ohio,  an  action  on  ihe  case  for  snoh  in jnxy  may  be  hnwigfal 
in  Ohio. 

Bamaobs  tor  Nuisakcb  in  DnrxBTiNO  Watkb  can  only  be  given  for  injnriei 
aotoally  snatained  prior  to  the  commencement  of  the  suit. 

Wkkthxk  One  may  Aoquibs  a  Bight  to  Watbr  in  thb  Swamp  Lands  ov 
Anothxb,  bo  as  to  maintain  an  action  a^^ainat  the  latter  for  draining  and 
improving  his  lands,  whereby  filtration  into  a  running  stream  is  destroyed 
and  the  volume  of  water  diminished,  is  not  decided. 

Case  for  nuisance  in  diverting  water  from  a  mill.  The  mill 
was  situated  in  Ohio,  and  was  driven  by  a  stream  partly  supplied 
with  water  from  a  swamp,  a  portion  of  which  was  on  defendant's 
farm  in  Pennsylvania.  The  defendant,  for  purposes  of  cultiva< 
tion  and  improvement,  had  cut  a  ditch  across  a  sand  hdge, 
through  which  much  of  the  water  from  the  swamp  filtered,  and 
had  thus  diminished  the  supply  of  water  for  plaintiff's  mill.  It 
was  assigned  as  error  that  plaintiff  was  allowed  to  give  in  evi« 
dence  acts  done  by  defendant  upon  his  lands  in  Pennsylvanifti 
Other  assignments  appear  from  the  opinion. 
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Oiddinffs  and  BandaU,  for  the  plaintiff  in  error. 

Wilder,  Bmmey,  Bimonda,  and  Oadwed^  for  the  defendant  in 
error. 

By  Court,  Biboharp,  C.  J.  The  error  first  assigned  presents 
for  our  consideration  the  question  whether  case  for  nuisance 
can  be  maintained  in  this  state,  the  property  injured  lying 
wholly  within  the  jurisdiction  of  the  courts  of  the  state,  but 
where  the  acts  causing  the  injury  complained  of  were  done 
wholly  without  the  jurisdiction  and  in  another  state.  The 
actions  of  trespass  and  trespass  on  the  case  for  injuries  to  land, 
are  local,  and  in  all  cases  where  the  act  done  and  the  injury 
sustained  are  wholly  in  a  foreign  jurisdiction,  the  place  of  the 
injury  is  the  place  of  the  trial.  This  doctrine  is  universally 
recognized  as  a  rule  of  the  common  law:  WaUs  t.  Kinney,  23 
Wend.  484;  Doul»m  t.  MaJtthem,  4  T.  B.  608.  It  was  sustained 
by  Chief  Justice  Marshall,  after  a  full  examination,  in  Living' 
$ton  T.  Jefferson,  1  Brock.  203.  The  action  in  that  case  was  for 
a  trespass  upon  lands  in  New  Orleans,  and  was  brought  in 
Virginia.  It  was  dismissed  for  want  of  jurisdiction.  Judge 
Stoiy  afBims  the  doctrine  in  his  Conflict  of  Laws,  sec.  554. 
**  Beal  actions  must  be  brought  in  the  forum  ret  sUob;  and 
mixed  actions  are  properly  referable  to  the  same  jurisdiction." 
The  position  has  been  presented  by  plaintiffs  counsel  as 
oondusiTe  of  the  case  upon  the  first  assignment  of  error.  We 
hare  not  so  considered  the  law.  The  act  was  done  in  Pennsyl- 
Tania;  the  injury  which  was  occasioned  by  that  act  was  sus- 
tained in  Ohio.  In  such  a  case  it  is  believed  the  suit  would  well 
lie  in  either  state.  "  When  an  injury  has  been  caused  by  an  act 
done  in  one  county  to  land,  etc.,  situated  in  another,  the 
"venue  may  be  laid  in  either:"  1  Chit.  PI.  299,  and  oases 
referred  to. 

Our  next  inquiry  is,  whether  the  court  erred  in  refusing 
the  instructions  requested  by  plaintiff,  and  the  instructions 
given  adversely  thereto.  The  injury  complained  of  in  the 
declaration  is,  that  the  mill  was  rendered  less  useful  for  want  of 
the  water  which  had  been  wrongfully  diverted,  and  became 
much  injured  and  deteriorated  in  value.  The  court  instructed 
the  jury  that  the  owner  of  the  mill  might  recover  for  the  injury 
sustained  by  the  diminution  in  value  of  the  mill-site,  con- 
sequent upon  the  diversion  of  the  water.  This  was  going  too 
far.  Supposing  the  party  liable  at  all,  he  was  only  liable 
under  any  form  of  declaration,  for  the  damages  actually  sm 
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lained  prior  to  the  commencement  of  the  suit.  For  the  perma- 
nent injiiiy  to  the  realty,  or  rather  the  prospectiye  injury, 
the  party  had  made  no  claim  in  his  declaration.  He  could  not 
legally  recover  damages  which  he  had  not  claimed.  Hisre- 
coTBiy  should  be  according  to  his  proof  and  allegations.  Under 
the  charge  as  given,  a  jury  would  have  been  justified  in  finding 
damages  equal  to  all  the  injury  the  premises  would  ever  sustain, 
supposing  the  nuisance  were  to  continue  forever,  which  would 
be  clearly  wrong.  For  this  error  the  judgment  must  be  re- 
versed. 

The  remaining  assignments  raise  a  question  of  considerable 
interest,  and  one  upon  which  we  are  not  willing  to  commit  our- 
selves without  a  full  investigation,  aided  by  counsel.  It  is  this: 
How  far  can  one  acquire  a  right  to  the  water  accumulating  in  the 
swamp  lands  of  another,  and  at  what  point  may  he  interfere  to 
prevent  the  owner  from  draining  and  improving  such  lands  t 
The  instructions  asked,  presuppose  that  the  facte  of  the  case 
were  such  that  the  jury  might  have  found  that  the  diversion  of 
water  complained  of,  was  of  such  only  as  filtered  through  a  bank 
into  the  stream  passing  the  mill  of  defendant  in  error,  and  that 
the  act  of  diversion,  the  digging  of  ditches,  etc.,  were  wholly 
on  the  land  of  the  plaintiff,  done  under  a  claim  of  right,  and 
for  the  laudable  purpose  of  improving  the  quality  of  his  farm. 
He  claimed  that  he  had  a  legal  right  to  do  the  act,  and  requested 
the  court  so  to  instruct  the  jury.  The  question  is.  Was  he  bound 
to  surrender  up  the  use  of  his  land  in  order  that  the  defendant 
might  have  the  use  of  the  water  that  would  in  a  state  of  nature 
collect  upon  it  and  filter  into  the  defendant's  mill-stream?  In 
cases  when  waters  have  collected  into  a  running  streanx«  the 
rights  of  the  riparian  owner  are  well  settled.  No  one  above  or 
below  him  can  use  or  divert  it  to  his  prejudice.  The  owner  of 
land  through  which  the  stream  flows  must  so  use  and  apply  the 
water,  as  to  work  no  material  injury  to  his  neighbor  below  him, 
who  has  an  equal  right  to  the  use  of  the  water:  3  Kent's  Com. 
354.  But  the  draining  of  a  swamp  upon  one's  own  land,  whereby 
filtration  into  a  running  stream  is  destroyed  and  the  volume  of 
water  thus  diminished,  may  perhaps  present  a  case  to  which 
the  maxim  "de  minimis  non  curat  lex"  is  strictly  applicable. 
With  these  suggestions  we  leave  the  point,  to  await  the  time 
when  its  determination  shall  become  necessary  to  the  decision 
of  a  cause. 


Actions  fob  Injubibs  to  Lands  in  One  County,  Caused  by  Acts  Coh- 
MJTiXD  IN  Anothxb,  whkbx  Bbouobt.— No  rale  of  the  law  is  better  settled 
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ihan  thatanaiOtionlQr  injmy  toreal  property,  as  trespMS,  or  oaie  for  nniiwmoft. 
Is  local  in  its  natnre,  and  can  not  be  brooght  oat  of  the  ooontiy,  state,  distriot^ 
or  county  in  which  the  land  is  situated:  DouUon  y.  MaUhewi^  4  T.  R.  603;  Wait' 
rmr.  K^€66, 1  Taont. 839;  ?ra(to'«^dfli»Vv.jrtiifKy,23Wend.484;S.O.,6Hill, 
82;  Hurd  v.  i/tOer,  2  HUt.  540;  Roach  t.  Damron,  2  Homph.  426;  Ham  ▼. 
Rogers,  6  Blaokf.  669;  Priehard  v.  Campbell,  6  Ind.  494;  Chapman  t.  Mot- 
gofiiy  2  Greene  (Iowa),  374;  Livingnton  v.  J^erwa^  1  Brock.  203;  Champion  v. 
Doughty t  18  N.  J.  L^  3;  De  Cowrcy  v.  Stewart,  20  Hnn,  661;  Huenermwnd  v. 
JEWe  /?.  i?.,  48  How.  Pr.  66;  Jacks  v.  ifoore,  33  Ark.  31.  Statutes  have 
made  exceptions,  within  certain  narrow  limits,  as,  for  example,  allowing  an 
action  for  injuiy  to  realty  to  be  brought  before  a  jnstice  of  the  peace  in  a 
county  where  the  wrong-doer  lives,  where  the  damage  does  not  exceed  a  cer- 
tain amount:  Sumner  t.  lUiegan,  16  Mass.  280;  Chraws  t.  McKeon,  2  Benio^ 
036.  Able  judges,  like  Lord  Mansfield  and  Chief  Justice  Marshall,  have  dis- 
sented from  the  reasons  of  the  rule,  but  it  seems  to  be  too  well  established  to 
be  questioned.  See  Mosbyn  v.  Fabrigas,  Cowp.  161,  180,  181;  Livingaton  v. 
J^eraon,  1  Brock.  203.  After  stating  the  general  doctrine  as  given  above 
in  1  Ch.  PI.  281,  the  text  proceeds:  "Where,  however,  an  injury  has  been 
cansed  by  an  act  done  in  one  county  to  land,  etc.,  sitnato  in  another,  the 
venue  may  be  laid  in  either,"  citing  SuUon  v.  Clarh^  0  Taunt.  29.  This  lan- 
guage is  quoted  and  approved  in  Thaytr  v.  BroohSf  and  that  case  squarely 
holds  that  the  action  can  be  brought  where  the  land  is  situated,  although  the 
act  causing  the  injury  is  committed  in  another  state.  The  ruling  is  unques- 
tionably sound,  and  in  strict  accordance  and  harmony  with  the  theory  of  local 
actions.  In  SvUon  v.  Clarh,  wpra,  a  trench  cut  in  the  county  of  Nort^mpton 
cansed  the  plaintiff's  lands  in  the  county  of  Warwick  to  be  overflowed.  An 
action  upon  the  case  was  brought  in  the  latter  county,  and  an  objection  to  the 
Tenue  was  raised,  but  was,  upon  the  argument,  abandoned.  The  case  of  Rvn^ 
die  V.  Delaware  and  Raritan  Canal,  1  Wall.  jun.  276,  presents  the  other  side 
of  the  rule  as  laid  down  in  Chitty,  viz.,  that  the  action  may  also  be  brought 
where  the  wrongful  act  is  done.  It  was  here  held  that  a  person  residing  in 
Pennsylvania,  and  owning  mill  property  there,  might  maintain  an  action  in 
the  circuit  court  of  the  United  States  in  New  Jersey,  for  injuries  caused  by 
the  diversion  of  water  by  a  canal  corporation  chartered  by  and  situated  in 
the  latter  state.  In  Armendiaa  ▼.  SUUman^  64  Tex.  623,  the  plaintiff  a  dt- 
iaen  of  Texas,  sued  for  damages  in  the  county  where  the  act  was  committed, 
for  injuries  caused  by  placing  an  obstruction  in  the  bed  of  the  Rio  Grande, 
whereby  the  current  of  the  river  was  thrown  against  and  upon  plaint- 
iff's land,  situated  upon  the  Mexican  side  of  the  river,  causing  its  washing 
away  and  destruction.  The  rule  was  laid  down  that  '*  in  such  a  case,  even 
by  the  technical  rule  of  the  oommon  law,  the  action  may  be  maintained  either 
in  the  jurisdiction  where  the  act  was  committed  or  in  that  in  which  the  in- 
jury was  sustained,"  citing  and  quoting  with  approval  from  Thayer  v.  Brooks 
and  Rundle  v.  Delaware  and  Raritan  Canal^  supra.  The  court,  however,  pro- 
ceeded to  show,  and  held,  that  by  statute  "  common-law  rules  respecting  local 
and  transitory  actions  have  no  more  to  do  in  determining  with  us  where  a  suit 
can  be  brought  and  maintained  than  the  like  rules  in  respect  to  the  form  and 
names  of  action;"  and  that  the  action,  independently  of  common-law  rules,  was 
properly  brought  where  the  defendant  resided,  which  was,  in  this  case,  when 
(he  act  oomplained  of  was  committed. 
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(17  ono.  mol] 

OmAMTom^M  Lisv  loa  thb  Pubcbasi  Mokbt  is  kot  Waited  by  tikiiig 
a  mortgige  on  the  land  ooDveyed,  as  ■eonrity,  if  the  intention  was  to  rely 
upon  the  land  solely  for  payment;  and  suoh  lion,  therefoi«v  takes  prsca- 
denoe  over  the  lien  of  jndgment  creditors,  obtained  after  the  tsking  and 
before  the  recording  of  the  mortgsge. 

MoxxT  nr  Consr  Abisino  vbom  Sali  ov  Lakdb  under  BxEounoir  Is  sab- 
Jeot  to  a  grantor's  lien,  before  the  sale  is  oonfiimed. 

Obaetob's  Lixk  will  be  Pbotbgtbd  although  the  porchase  money  is  not 
yet  dne,  and  although  it  may  in  the  end  resolt  to  the  benefit  g^  one  of 
two  tenants  in  common  to  whom  the  land  was  conveyed. 

Chanosbt.  Complainant,  on  April  27, 1844,  sold  and  oonreyed 
a  parcel  of  land  to  Martin  and  Ewing,  as  tenants  in  eommoiL 
One  half  of  the  consideration  was  paid,  and  on  April  4, 1845,  a 
mortgage,  payable  in  April,  1850,  for  the  balance  was  giyen  on 
the  land,  and  recorded  July  2l8t  of  the  same  year.  SeTeral  judg- 
ments were  recovered  against  Ewing  in  May,  1845,  upon  whidh 
executions  were  issued  and  levied  upon  the  land,  and  a  sale 
made  of  Ewing's  interest,  but  the  sale  was  not  yet  confirmed. 
Complainant  stated  in  his  bill  that  when  he  conveyed  he  relied 
upon  his  lien,  and  did  not  intend  to  relinquish  it  by  taking  the 
mortgage.  He  sought  to  have  so  much  of  the  money  as  would 
amount  to  one  half  the  balance  that  would  i$il  due  to  him  in 
1850,  appropriated  to  his  use,  or  that  the  sale  might  be  con- 
firmed, subject  to  his  grantor's  lien.  Complainant  had  a  decree 
in  his  favor,  from  which  defendants  appealed. 

MarHn,  Effinger,  and  Thomas  Ewing^  for  the  complainant. 

P.  Van  Trump  and  Henry  Stanbery,  for  the  defendants. 

BiROHABP,  C.  J.  The  complainant  presents  for  our  considein^ 
tion  a  question  of  very  considerable  importance,  if  not  one 
entirely  new  in  this  court.  As  a  mortgagee  he  has  no  claim 
prior  to  the  liens  of  the  judgments  upon  which  this  land  has 
been  sold.  This  results  from  the  provisions  of  the  act  relating 
to  the  recording  of  mortgages  under  the  construction  it  has 
repeatedly  received  by  this  court.  See  StanaeU  T.Boberia,  18 
Ohio,  148  [42  Am.  Dec.  193]. 

Aware  of  this  difficulty,  his  learned  counsel  have  rested  his 
case  upon  the  broad,  equitable  doctrine  that  the  properly  of  out 
man  ought  not  to  be  taken  from  him  in  satisfaction  of  another's 
debt  without  just  compensation.  This  case  is  therefore  pre- 
sented as  that  of  a  vendor,  having  parted  with  the  legal  title. 
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reljizig  ui>on  his  lien  ai>on  the  land  sold  for  payment.  It  is 
certainly  a  strong  case  of  apparent  equity.  The  naked  inquiiy 
iSy  Did  he  forfeit  this  equity  by  his  ine£Eectaal  attempt  to  secure 
it  by  way  of  a  mortgage  7  This  is  the  great  question  to  be 
decided.  It  is  thus  stated  by  respondent's  counsel:  ''Does  a 
mortgage  upon  the  estate  sold,  taken  by  the  vendpr  to  secure 
the  payment  of  the  purchase  money,  extinguish  his  prior  equi- 
table lien?''  They  say  this  is  a  new  question  in  Ohio;  and  so 
far  as  I  know,  it  has  nerer  before  been  presented,  or  if  so,  never 
understood  to  have  been  presented  before  a  full  court  for 
decision.  It  has  been  intimated  that  it  would  have  been  better 
for  the  people  of  the  state  had  the  court,  at  an  early  day,  held 
that  no  such  lien  as  the  secret  lien  of  the  vendor  existed  in  Ohio. 
It  is  not  for  us  to  say  which  would  have  been  the  better  policy. 
Our  courts  and  our  people  have  for  a  long  time  recognized  the 
existence  of  this  species  of  equitable  lien,  contracts  innumerable 
have  been  made  in  reference  to  it,  and  to  deny  the  existence  of 
the  rule  which  recognizes  it,  at  this  day,  would  produce  mischief 
scarcely  distinguishable,  in  consequences  and  principle,  from  a 
legislative  act  impairing  the  obligation  of  contracts.  For  my 
own  part,  I  can  not  well  see  how  that  provision  of  the  constitu- 
tion which  prohibits  the  violation  of  contracts  is  less  obligatory 
upon  courts  than  upon  legislators.  Hence  the  great  danger  of 
unsettling  by  adjudication — ^which  always  has  a  retroactive  op- 
eration, a  long-settled  rule  which  has  been  so  incorporated  into 
the  judicial  system  as  to  become  a  rule  of  property.  Such  is 
the  character  of  the  rule  recognizing  the  vendor's  lien.  It  must 
exist  as  to  past  transactions.  If  the  policy  is  vicious,  the  legis- 
lature can  change  it  and  provide  for  the  future.  That  the  lien 
exists  in  Ohio,  under  certain  circuiiistances,  is  as  well  established 
as  any  other  principle  of  law:  Iieman  v.  Beam,  2  Ohio,  883  [15 
Am.  Dec.  657].  'When  it  obtains,  the  vendee  is  treated  as  a 
trustee  to  the  vendor  for  so  much  of  the  purchase  money  as 
remains  unpaid;  and  the  lien  is  binding  upon  the  vendee,  his 
heirs,  and  others  acquiring  title  with  notice  of  the  equity. 

Prima/acie,  it  exists  without  a  special  agreement.  But  what 
facts  and  circumstances  are  sufficient  to  defeat  or  overcome  the 
apparent  equity  of  the  vendor,  has  often  been  a  question  of 
doubt  and  difficulty;  and  the  older  decisions  are  not  all,  on 
some  points,  entirely  reconcilable.  There  are  also  some  nice 
shades  of  difference  in  the  more  modem  decisions.  However, 
it  is  now  regarded  as  well  settled,  that  the  equity  of  the  vendof 
can  not  be  set  up  aisainst  a  bona  fide  purchaser  without  notice. 
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AlflOy  that  the  iakiiig  of  collateral  Beouzifgry  either  pecsonal  or 
by  way  of  mortgage,  is  a  waiyer  which  extingmshee  the  lien; 
and  that  a  mortgage  for  a  part  of  the  purchase  money,  on  the 
same  property,  is  a  waiver  of  the  lien  for  the  reeidne:  Brown  y. 
CHlman,  4  Wheat  290;  S.  0.,  1  Mason,  212;  Cole  y.  8coU,  2 
Wash.  141. 

In  ISiackreih  y.  Symmons,  16  Yes.  860,  nearly  all  the  English 
cases  are  reyiewed  by  Lord  Eldon.    In  4  Wheat,  and  1  Mason 
(supra),  the  doctrine  is  examined  at  length  by  the  supreme 
court  of  the  United  States.    In  Fish  y.  Howland,  1  Paige,  20, 
both  the  English  and  American  cases  are  examined  by  the  chan- 
cellor of  New  York.    In  the  latter  case  the  learned  chancellor 
expresses  the  opinion  that  the  safer  role  "  is  to  consider  the 
lien  as  waiyed  wheneyer  any  security  is  taken  on  the  land,  or 
otherwise,  for  the  whole  or  any  part  of  the  purchase  money, 
unless  there  is  an  express  agreement  that  the  equitable  lien  on 
the  land  shall  be  retained;"  and  in  the  same  opinion  he  recog- 
nizes the  principle  first  stated  in  Bond  y.  Kent,  2  Yem.  281, 
and  sanctioned  by  Chief  Justice  Marshall,  in  Brown  y.  Gilman, 
"  that  where,  by  agreement,  there  is  an  express  lien  upon  the 
estate  for  a  part  of  the  consideration  of  the  conyeyanoe,  it  ex- 
cludes the  idea  of  an  implied  lien  for  the  residue.'/    The  princi- 
ple deducible  from  Mackreth  y.  Symmons  is  clearly  "  that  a 
mortgage  taken  upon  the  estate  is  not  of  itself  a  waiyer  of  the 
lien,  but  that  when  so  taken  as  to  eyince  the  intention  that  the 
estate  was  always  relied  on  as  a  securiiy  for  the  purchase  money, 
the  lien  subsists,  and,  if  necessary,  may  be  pursued.    With 
this  the  principle  sanctioned  by  the  supreme  court  of  the  United 
States  in  4  Wheat,  (supra),  may  be  reconciled.    For  a  mort- 
gage taken  on  a  part  of  the  premises  only,  to  secure  the  pur- 
chase money,  necessarily  raises  a  yiolent  presumption  that  the 
parties  intended  the  residue  of  the  estate  should  pass  free  and 
unincumbered.    This  reasoning  admits  of  no  implication  that, 
if  necessary,  the  lien  would  not  haye  been  recognized  in  aid  of 
the  mortgage,  so  far  as  that  embraced  the  yended  property. 
The  spirit  of  the  rule  being  this,  "  that  the  lien  still  subsisted 
when  the  obyious  intention  in  taking  the  mortgage  is  to  rely 
upon  the  estate  sold  solely  as  security."  We  can  not  conceiye 
upon  what  principle  an  act  done  with  such  an  object  can  be 
held  in  equity  a  waiyer  or  destruction  of  the  lien.    At  law,  it 
might  merge  the  implied  equity  in  a  higher  security.    This 
seems  to  be  the  ground  of  decision  in  the  case  referred  to  in 
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T.  Brownf  2  LeigkySSS,  decided  hj  the  court  of  appeals  in 


Thexe  is  no  reason  for  this  appUoation  of  the  doctrine  of 
merger  in  equity.  A  merger  does  not  extingnish  a  claim;  its 
equity  still  subsists  and  is  onited  with  the  higher  security;  aad 
whenever  it  becomes  necessary  to  resort  to  it  for  the  purpose  of 
justice  between  man  and  man,  a  majority  of  the  court  think 
there  is  no  violation  of  principle  nor  any  direct  conflict  with 
authority,  in  permitting  it  to  be  done  in  a  court  of  equity.  The 
quotation  from  Paige,  taken  in  the  sense  in  which  we  suppose  it 
might  have  been  intended,  is  not  very  objectionable,  and  would 
not  be  an  authority  for  rejecting  this  lien,  for  here  the  avowed 
object  in  taking  the  mortgage  was  to  preserve  the  lien  upon  the 
estate  itself.  If,  however,  as  counsel  contend,  the  chancellor's 
intention  was  to  hold  that  the  taking  of  a  mortgage  to  secure 
the  purchase  money,  no  other  security  being  relied  on  than  the 
property  sold,  is  either  a  merger,  waiver,  or  substitution,  or 
other  destruction  of  the  lien,  we  think  it  is  not  right  to  follow 
him,  and  that  Sir  William  Qiant,  Lord  Bedesdale,  and  Lord 
Eldon  are  safer  guides. 

But  aside  from  all  authority,  what  is  there  in  the  e£fort  to  se- 
cure an  absolute  binding  lien  upon  the  property  itself,  the  whole 
property  sold,  which  should  in  conscience  be  held  to  destroy  the 
vendor's  equity  ?  The  act  of  taking  a  mortgage  deceives  and  de- 
frauds no  one.  It  raises  no  inference  and  authorizes  none,  thai 
the  party  did  not  rely  upon  the  property  as  his  security  for  the 
purchase  money;  and  if  there  is  any  foundation  in  any  case  for 
the  equitable  doctrine,  that  a  man's  land  shall  not  be  taken  from 
him  till  he  has  received  pay  for  it,  by  one  who  has  knowledge  of 
the  facts,  that  foundation  still  remains,  notwithstanding  a  mort- 
gage be  taken.  As  I  have  said  before,  the  doctrine  that  the  im- 
plied lien  becomes  merged  in  the  higher  security,  has  its  force  in 
those  cases  where  it  is  applicable,  in  courts  of  common  law.  It 
is  not  a  creature  of  equity.  Indeed,  equity  should  restrain  the 
principle  and  prevent  its  application,  where  attempted  to  be  used 
as  an  instrument  of  injustice.  The  legal  doctrine  of  merger 
ought  never  on  the  equity  side  of  this  court  to  be  permitted  to 
work  the  destruction  of  a  well-established  equity,  unless  the 
authorities  require  it.  There  is  no  adjudicated  case  that  I  know 
of  which  requires  it  save  the  one  in  Leigh,  referred  to  above.  I 
am  aware  that  numerous  obiter  dicta  may  be  found  to  sustain  the 
notion  that  an  attempt  to  secure  the  vendor's  lien  by  a  mortgage 
on  the  estate  sold,  is  a  discharge  cf  the  lien  itself,  yet  I  have 
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never  seen,  nor  do  I  ever  expeet  to  see,  a  well-considered  case 
expressly  deciding  that  naked  point.  It  seems  impossible  that 
such  a  decision  can  be  based  on  solid  grounds.  A  mortgage 
taken  as  this  was  is  not  a  substitation.  That  term  implies  a 
contract  by  which  the  parties  agreed  to  take  other  property,  or 
other  security,  and  discharge  the  lien  upon  the  land,  leaving  the 
vended  estate  in  the  hands  of  the  purchaser  unincumbered,  sub- 
ject to  alienation.  Nor  is  it  a  waiver.  By  waiver  is  meant  an 
act  done  showing  impliedly  or  expressly  that  the  party  agreed 
to  rely  on  some  security  other  than  the  estate  for  the  purchase 
money,  or  without  any  security,  to  rely  upon  the  personal  re- 
sponsibility of  the  vendee  alone. 

Again,  as  this  land  has  been  sold,  it  is  urged  there  can  be  no 
relief,  because  if  the  vendor's  lien  exists  at  all  it  is  a  lien  upon 
the  land  and  not  upon  the  purchase  money,  while  the  bill  seeks 
the  purchase  money  only.  In  answer  to  this  it  is  only  neoee- 
sary  to  look  at  the  general  equity  of  the  parties  and  the  state 
of  the  facts.  The  land,  it  is  true,  has  been  levied  upon  and  sold 
upon  the  execution,  yet  the  sale  is  not  confirmed  nor  the  money 
paid  into  the  hands  of  the  judgment  creditors.  It  is  yet  in  the 
custody  of  the  court,  where  it  is  held  for  the  use  of  the  one 
having  the  better  claim.  The  vendee,  creditors,  and  purchaser 
are  in  court.  None  of  them  have  any  desire  that  the  sale  should 
be  set  aside.  They,  together  with  complainant,  wish  it  con^ 
firmed.  Why  should  the  court  refuse,  then,  to  do  what  equity 
requires,  and  secure  to  complainant  the  benefit  of  his  lien 
in  this  form,  and  to  the  creditors  the  surplus?  Certainly  he 
came  not  too  late  to  preserve  his  equitable  rights,  because  he 
came  before  confirmation  and  in  time  to  prevent  it  if  necessary; 
in  time  also  to  prevent  the  bidder  at  sheriff 's  sale  from  placing 
himself  in  the  condition  of  purchaser  without  notice.  Before  a 
confirmation  he  might  interfere,  after  that  it  would  perhaps 
have  been  too  late. 

This  brings  me  to  the  consideration  of  another  point  which 
has  been  suggested.  That  is,  that  the  complainant  is  too  soon 
in  court.  True,  this  objection  is  not  very  directly  put  forward, 
yet  it  is  proper  that  it  should  be  noticed.  If  I  understand  the 
meaning  by  which  it  is  sustained,  it  is  in  this  wise:  complain- 
ant's claim  is  not  due,  and  until  due  he  has  no  right  in  court, 
and  can  not  know  that  any  necessity  for  a  resort  to  this  fund 
will  ever  arise.  Besides,  he  has  the  personal  security  of  Martin 
for  the  money  due,  so  that,  in  effect,  this  proceeding  is  for 
Martin's  benefit.     As  to  the  first  of  these  objections,  for  th^ 


Dec  184&}  Boos  t;.  Ewing.  483 

should  be  considered  as  two  and  disposed  of  sepaiately,  it  is 
admitted  the  purchase  money  is  not  due,  and  that  when  due  it 
may  be  paid  without  a  resort  to  this  land,  or  the  fund  which  it 
has  produced.  But  is  that  any  reason  why  comphunant  should 
lie  still  and  see  his  securities  swept  away,  by  being  placed  in 
the  hands  of  one  who  may  rest  the  title  in  a  purchaser  without 
notice  ?  He  either  has  or  has  not  a  lien  upon  the  land.  If  he 
has  such  lien,  it  is  clearly  his  right  to  protect  it.  No  one  can 
compel  him  to  part  with  it  against  his  will,  nor  should  he  be 
turned  out  of  court  when  it  is  put  in  jeopardy,  and  will  be  lost, 
or  the  loss  hazarded,  irretricTably,  without  the  aid  of  the  court. 

Then,  as  to  the  personal  security  of  Martin,  does  the  objeo- 
tion  amount  to  anything?  The  land  was  sold  to  both,  and  both 
Martin  and  Ewing,  by  the  showing  of  the  bill,  are  liable  for  the 
purchase  money.  This  in  no  wise  a£Eected  the  rendor's  lien. 
It  existed  in  no  less  force  than  it  would  if  the  sale  had  been 
made  to  a  single  person,  and  eren  if  the  retention  and  preserva- 
tion of  the  lien  by  Boos  should  in  the  end  result  to  the  benefit 
of  Martin,  that  fact  furnishes  no  reason  why  Boos  shall  be 
forced  to  part  with  it.  It  is  not  for  this  court,  but  for  the  party 
himself,  to  elect  when  and  under  what  circumstances  he  will 
yield  up  a  securitjr  for  the  payment  of  his  debt  which  he  law- 
fully possesses. 

Decree  for  complainant. 

A  motion  for  rehearing  was  made  and  oyexruled. 
Httghoook,  J.,  delivered  a  dissenting  opinion. 

Waivks  ov  Gbantos's  Lien  bt  TAKDia  Independbnt  Sbodbrtx  Ser 
Marshall  v.  Chrigtmas,  39  Am.  Dec.  199;  Canover  v.  Watrm^  41  LL  196) 
Aldridge  ▼.  Dunn,  Id.  224;  Honore^s  Bhs*r  v.  BaheweU,  43  Id.  143.  See  • 
complete  discuflsion  of  the  grantor's  lien  on  oonyeyance,  and  the  yendor's  and 
vendee's  liens  on  oontract  to  conyey,  the  distinction  between  them,  theii 
waiver,  priority,  etc.,  in  3  Pomeroy's  Equity,  sees.  1249-1263. 

PBioRiry  ov  Gbantob's  liUCN  oteb  Judombnt  CasDrroB's:  See  Aldridgt 
▼.  Dunn,  41  Am.  Dec  224. 

The  pbincifal  oasb  is  cited  to  show  that  the  vendor's  lien  is  not  extin- 
gaished  by  taking  other  secority,  in  NeU  v.  Kinneif,  11  Ohio  St  67;  AniM 
T.  CoiMerse,  17  Id.  19;  and  WheUd  v.  SoberU,  81  Id.  606. 


OASES 


IN  THE 


SUPREME  COURT 


or 


PBNNSTLYANIA. 


Fret  v.  Witbcav. 

Wbibb  Owvn  ov  Land  thbouoh  Which  Cbesk  Buvb  has  DivmHSiD  nu 
Watib  by  mwnw  of  a  dam,  so  aa  to  carry  it  to  his  mill,  and  aftorwaida 
■elb  part  of  the  land  below  the  point  of  diversion,  he  is  entitled  to  the 
exoliisiye  use  of  the  water,  and  may  repair  his  dam  so  as  to  allow  none 
of  it  to  escape,  although  at  the  time  of  the  sale,  the  dam  beii^  old  and 
defective,  a  small  part  of  the  water  leaked  through. 

Oasb  for  diTerting  a  waterconrse.  Plaintiff  in  error,  Prejt 
being  the  owner  of  a  tract  throtigli  which  a  small  stream  ran, 
built  a  falling-mill  upon  the  tract  in  1815,  and  to  supply  it  with 
water  dug  a  race  through  his  land,  to  which  the  water  of  the 
creek  was  direrted  by  a  small  dam,  erected  by  the  license  of  an 
adjoining  proprietor.  In  1837,  Cooper,  who  owned  the  tract 
above  Prey's  land,  through  which  also  the  creek  ran,  by  deed 
reciting  that  there  had  been  a  mill-dam  erected  on  his  land 
for  the  benefit  of  Prey,  who  was  seised  of  a  plantation  and  water- 
works contiguous,  conveyed  to  Prey  the  right  to  raise  and  build 
said  dam  "  as  high  as  it  ever  was  or  had  been  built  heretofore 
at  any  time,"  for  the  purpose  of  leading  the  water  to  said  mill. 
In  1843  Prey  conveyed  to  Witman  a  tract  lying  some  distance 
below  the  dam,  on  both  sides  of  the  creek,  and  extending  back 
within  a  few  feet  of  the  race,  and  with  the  privilege  of  watering 
his  cattle  at  the  race.  In  1845  Prey  erected  a  new  dam  on 
Oooper^B  land,  in  place  of  the  old  one  which  had  permitted  the 
water  to  leak  through  it.  The  new  dam  was  perfectly  tight  and 
two  inoheB  higher  than  the  old  one,  but  was  built  higher  fay 
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nuBtake,  and  was  lowezed  to  fhe  former  height  in  a  week  or  ten 
days.  This  action  was  for  the  diTersion  during  this  period. 
The  ooort  instmcted  the  jnxy  that  the  defendant  had  the  right 
to  mend  his  dam  and  keep  it  tight,  or  erect  a  new  one  afc  the 
same  height,  but  had  no  right  to  raise  it  higher,  and  that  plaint- 
iff could  recover  if  the  diyersion  of  the  water  was  owing  to  the 
increase  in  the  height  of  the  dam.  Defendant  sued  out  this 
writ  of  exror. 

Porter t  for  the  plaintiff  in  error. 

King^  conira. 

By  OouBT.  When  the  plaintiff  below  purchased  the  lots 
between  the  dam  and  the  mill,  including  the  old  channel  of  the 
creek,  it  was  apparent  to  his  eye  that  the  render  had  appropri- 
ated the  whole  stream  to  his  mill,  and  that  he  did  not  intend  to 
part  with  a  drop  of  it.  Why  should  he  do  so  to  the  ruin  of  his 
property?  All  the  water  thatwas  suffered  to  escape  into  the  old 
channel  leaked  through  the  dam,  which  was  old  and  defective; 
but  the  Tender  had  no  right  to  suppose  that  this  was  a  natural, 
and  therefore  to  be  a  permanent,  state  of  things.  He  might  as 
well  suppose  that  a  wash-gate,  accidentally  drawn  at  the  time, 
was  never  to  be  shut  down.  That  he  did  not  expect  to  derive  his 
supply  from  the  creek,  is  evident  from  his  covenant  right  to 
water  his  cattle  at  the  race;  an  easement  that  would  have  been 
unnecessary  had  the  vendor  precluded  himself  from  turning  the 
whole  stream  into  it.  He,  however,  built  a  new  dam,  and  the 
complaint  is,  that  it  is  better  than  the  old  one,  which  let  part  of 
the  water  escape,  and  decreased  his  power.  But  he  never  in- 
tended to  relinquish  what  would  render  his  mill  useless  in  par- 
ticular seasons.  The  principle  adopted  by  the  judge,  therefore^ 
was  not  the  proper  one,  for  the  defendant  was  entitled  to  the 
exclusive  use  of  the  stream. 

Judgment  reversed. 

BioBT  or  RjFAMAw  Pbofurob  to  Ubs  07  WAim  flowing  through  hit 
knd:  See  JBvohb  ▼.  MerrhmUhoTf  88  Am.  Deo.  106;  Pfmmldgh  ▼.  JPttmoii^il 
Id.  190;  Carp  v.  IkmkU^  Id.  602;  sad  noteo  therafeo  ooUooliiig  prior  omos  la 
Ihiaieriee. 
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Cubby  v.  Labeb. 

(7  PsmnsLTinA  Bsavb.  470.) 

If  wiB  HiUD  lo  Bi  ▲  PmrALTT,  AND  NOT  Liquidated  DAXian,  whflra  a  penoo 
•greed  to  deliver  two  boat-loads  of  ooal  at  difieroit  days,  and  another 
perMo  bound  himself  in  a  certain  sum  that  the  fonner  uroidd  perform  all 
his  agreements,  and  in  defMilt  of  his  delivering  nid  boat-loads  or  either  of 
them,  that  then  the  obligee  might  rsoorer  from  the  obligor  said  snm. 

Dbbt.  Salmon  covenanted  with  Larer  to  deliver  to  him  before 
two  certain  days  two  boat-loads  of  coal.  On  the  same  day  Cony, 
by  separate  sealed  instrument,  **  bound  himself  in  the  snm  of 
two  hundred  and  forty  dollars,  as  security  for  the  above-named 
Salmon,  that  he  will  well  and  truly  perform  all  the  covenants 
and  agreements  mentioned,  and  in  default  of  Salmon  not  de- 
livering the  above-mentioned  two  boat-loads,  *  *  *  then 
the  said  Larer,  by  action  of  debt,  may  recover  the  said  sum  of 
two  hundred  and  forty  dollars  from  me."  This  action  was 
brought  before  the  time  fixed  for  the  deliveiy  of  the  second  load, 
and  the  breach  assigned  was  the  non-deliveiy  of  the  first  load. 

Earria  and  Blythe,  for  the  plaintiff  in  error. 

Campbell  and  CummingSf  contra. 

By  Court,  Coui/teb,  J.  The  agreement  between  Daniel  Larer 
and  Michael  Salmon,  and  the  guaranty  of  Patrick  Cuny,  ought 
to  be  construed  as  one,  being  made  at  the  same  time,  in  relation 
to  the  same  subject-matter,  and  by  the  same  parties:  Sibley  v. 
Maiden,  10  Pick.  250;  and  especially  as  the  guaranty  is,  "  that 
Ourry,  as  security  for  the  above  Michael  Salmon,  binds  himself 
that  Salmon  shiJl  well  and  truly  perform  all  the  above-men- 
tioned covenants  and  agreements.''  We  can  not  escape,  there- 
fore, from  the  conclusion,  that  the  surety  contemplated  at  the 
time,  that  Salmon  was  to  have  all  the  benefits  of  his  covenants, 
and  that  if  he  delivered  the  first  boat-load  of  coal  according  to 
contract,  that  he,  the  surety,  would  not  be  bound  to  pay  dam- 
ages for  its  non-deliveiy;  yet  the  construction  of  the  court  below 
involves  that  discrepancy. 

Salmon  was  bound  to  deliver  two  boat-loads  of  coal,  one  on 
the  first  of  April,  1843,  and  the  other  on  the  first  of  October 
of  the  same  year;  and  Curry  becomes  surety  in  the  sum  of  two 
hundred  and  forty  dollars,  that  Salmon  shall  perform  the  con- 
tract, and  agrees,  that  if  Salmon  does  not  deliver  both  boat* 
loads,  or  either  of  them,  that  the  sum  of  two  hundred  and  forty 
dollars  may  be  recovered  from  him  in  an  action  of  debt.    The 


_J 


March,  1848.]  Cubby  v.  Labeb.  487 

qnestion  is,  whefher  the  two  hundred  and  forty  dollars  is  to  be 
construed  as  a  penalty  in  faTor  of  the  sureiy,  or  be  enforced 
against  him  as  stipulated  damages  for  the  non-delirery  of  the 
first  boat-load.  In  the  English  books  there  are  many  cases  as 
to  whether  such  covenants  or  agreements  shall  be  construed  as 
a  penalty  or  stipulated  damages,  and  those  decisions  occasion- 
ally seem  to  invade  the  province  of  each  other,  and  afford  no 
certain  rule  by  which  a  test  can  be  applied  The  general  lean- 
ing, however,  is,  that  such  agreements  shall  be  considered  as 
penalties,  so  that  a  party  shall  recover  such  damages  only  as  he 
shows  that  in  justice  and  fairness  he  ought  to  recover.  The 
general  rule  of  law  is,  that  the  remedy  shall  be  commensurate 
with  the  injtuy  sustained.  A  scrutiny  of  the  American  cases 
leaves  eveiy  agreement  of  the  kind  pretty  much  at  large,  to 
stand  on  its  own  peculiarities.  The  question  whether  a  sum 
mentioned  in  an  agreement  shall  be  considered  as  a  penalty,  or 
as  damages  liquidated  by  the  parties,  is  always  a  question  of 
construction  for  the  courts;  but  they  will  take  into  considera- 
tion the  subject-matter  of  the  contract,  the  usages  accompany- 
ing such  contracts,  the  situation  of  the  parties,  and  other  facts 
and  circumstances,  as  helps  to  guide  to  a  tmo  construction: 
Perkins  v.  Lyman,  11  Mass.  81  [6  Am.  Dec.  158].  This  case  is 
presented  naked,  however;  nothing  was  given  in  evidence,  by 
either  party  to  throw  a  gleam  of  light  on  it,  not  even  the  value 
of  the  coal.  It  has  been  settled  that  if  the  rule  furnished  by 
the  contract  itself  is  unconscionable,  the  court  will  not  be  bound, 
in  directing  the  assessment  of  damages,  by  its  terms:  Culler  v. 
JSoto,  8  Mass.  257. 

In  this  case,  the  stipulation,  on  the  part  of  the  surety,  goes  be- 
yond the  covenant  of  his  principal.  The  surety,  according  to  the 
construction  of  the  court  below,  would  be  compelled  to  pay  the 
same  damages  for  the  non-deliveiy  of  one  boat-load  as  if  no  part 
had  been  delivered.  And  he  would  be  compelled  to  pay  dam- 
ages for  the  non-performance  of  the  whole  contract  before  the 
time  given  to  the  principal  to  perform  one  half  of  it.  Now  this 
appears  to  me  to  be  so  unreasonable  and  unconscionable,  that  no 
man,  as  a  surety,  would  have  entered  into  the  stipulation,with  that 
understanding  of  its  provisions.  The  scrivener  was  called  who 
wrote  the  instruments,  to  prove  their  execution.  He  said  that 
he  drew  them  as  Larer  bid  him,  says  nothing  as  to  how  the  con- 
tract was  understood  by  the  surety,  nor  whether  he  was  present 
when  Larer  gave  the  direction.  I  am  constrained  to  believe 
that  Curry,  the  surety,  would  not  have  understood  that  he  was 
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bound  to  pay  damageB  oommensuiate  mih  the  lofls  of  the  whole 
oontnot,  fidx  months  before  his  prindpftl  was  bound  to  perform, 
bnt  that  he  understood  he  was  bound  for  the  performance  of  the 
contract  as  it  stood;  having  all  the  advantages  that  his  principal 
was  entitled  to,  and  bound  to  answer  in  damages  as  he  would  have 
been  bound.  It  has  been  so  common  to  introduce  such  stipule 
tions  into  agreements  as  a  penalty  merely,  that  people  do  not 
understand  anything  else  to  be  meant,  unless  there  is  something 
particular  in  me  phraseology,  to  show  that  they  were  regarded 
by  the  parties  as  liquidating  the  damages  for  non*perf ormance. 
In  the  case  of  Asiley  y.  Weldon,  2  Bos.  &  P.  346,  Mr.  Justice 
Chambre  observed:  * 'There  is  one  case  in  which  the  sum  agreed 
for  must  always  be  considered  as  a  penalty,  and  that  is  where 
the  payment  of  a  smaller  sum  is  secured  by  a  larger."  Now  in 
this  case,  if  the  agreed  sum  of  two  hundred  and  forty  dollars 
was  adequate  to  cover  the  breach  of  the  whole  contract,  or  the 
two  boat-loads  of  coal,  it  was  certaLnly  much  larger  than  the 
value  or  price  of  one  of  them,  and  therefore,  according  to 
the  rule  in  the  case  I  have  cited,  must  be  regarded  as  a  penalty, 
when  appropriated  to  the  non-delivery  of  the  first  load.  There 
is  a  strong  analogy  between  this  case  and  Oleason  v.  Pinney,  5 
Cow.  152,  where  it  was  ruled,  that  in  an  action  on  a  note  for  a 
sum  of  money,  payable  in  specific  articles,  at  a  certain  price,  the 
value  of  the  articles,  and  not  the  sum  expressed,  is  the  measure 
of  damages;  and  a  case  still  more  analogous  will  be  found  in 
Spencer  v.  TUden,  Id.  144.  In  Thyloe  v.  Sandiford^  7  Wheat.  18, 
the  court  held,  that  the  payment  of  a  sum  of  money  in  gross,  for 
the  non-performance  of  an  agreement,  is  to  be  considered  as  a 
penalty,  and  not  liquidated  damages;  and  if  it  is  to  be  considered 
as  a  penalty  in  gross,  for  the  non-delivery  of  both  loads,  it  must 
retain  the  same  character  as  a  penalty  when  applied  to  either. 
I  apprehend  that  it  is  rare  in  practice,  in  this  state,  to. consider 
the  sum  mentioned  for  the  purpose  of  enforcing  an  agreement 
in  any  other  light  than  as  a  penalty — so  rare,  that  unequivocal 
indvoia  of  intention  to  make  it  liquidated  damages  ought,  to  be 
present,  to  induce  courts  to  enforce  it  as  such.  The  court  below 
having  instructed  the  jury  that  the  sum  of  two  hundred  and  forty 
dollars  must  be  considered  as  liquidated  damages,  which  the 
plaintiff  had  a  right  to  recover  when  the  time  for  delivering- 
the  first  boat-load  expired,  they  were,  in  the  judgment  of  this 
court,  in  error.  The  court  do  not  perceive,  in  the  other  errora 
assigned,  any  sufficient  cause  for  disturbing  the  verdict  and 
judgment;  but  for  this  error,  being  the  fourth  assigned. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded* 
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Whxtbsb  Liquoaxid  Baicaozs  OS  TxsAum  See  HamHUon  ▼.  OverUm^ 
88  Am.  Dec  136;  BoMi  ▼.  TcifUmr^  44  Id.  298,  and  notes  coUeoting  prior 
oases  in  this  series.  The  subjeot  is  disoassed  in  the  note  to  CfraJiam  ▼.  Bkh- 
kam,  1  Id.  831-340.  Li  Sitreve  v.  Brenton^  61  Bs.  St.  175,  the  parties  to  the 
eontract  bound  themselves  to  each  other  in  ten  thousand  dollars,  *'noi 
as  penalty,  bnt  as  stipulated  damages."  The  lower  court  instructed  the 
Jury  to  find  the  actual  damage  sustained,  which  they  fixed  in  their  verdict  at 
twenty-five  thousand  three  hundred  and  eight  dollars,  and  judgment  was 
given  for  that  amount.  On  error,  the  supreme  court  say:  "There  is  in  this 
agreement  a  stipulation  entirely  incompatible  with  the  idea  that  the  sum 
named  was  liquidated  damages,  for  whenever  there  was  a  failure  to  supply 
[the  oil],  the  plaintiff  could  go  into  the  market  and  buy,  and  charge  the  dif- 
ference; and  there  is  not  a  word  to  show  that  they  must  stop  purchasing  when 
the  difference  reached  the  ten  thousand  dollars,  and  then  the  contract  is  at  an 
end,  although  there  may  be  three  or  more  deliveries  to  be  made;  on  the  other 
band,  if  all  the  deliveries  are  made  except  the  last  one  thousand  barrels,  it 
would  be  most  unreasonable  to  exact  the  whole  amount,  when  the  whole  dam- 
age might  only  be  a  fourth,  or  some  other  portion  of  the  sum  fixed.  The 
damages  in  this  case  were  ascertained  without  difficulty,  there  being  no  con- 
flicting evidence;  and  the  market  is  so  large,  and  the  prices  so  well  known, 
that  there  was  no  trouble  of  that  kind.  For  these  reasons,  and  those  assigned 
by  the  learned  judge  [in  the  lower  court],  we  are  of  opinion  "  that  the  judg- 
ment should  be  affirmed. 


GOBYEIiL    t;.    DUNTON. 

[7  PSHVSILVAKU  BXAOB,  680.] 

Whbbx  Pbofibtt  is  Convetxd  to  Sefabatb  Use  or  Fbu  Oovxbt,  with 
power  by  her  to  revoke  and  appoint  to  new  uses,  a  conveyance  by  herself 
and  husband,  though  not  referring  to  the  power,  passes  the  estate. 

Id. — A  Subsequent  Gonvetangb  bt  the  Husband  anb  Wife,  intended 
as  a  confirmation  of  the  first,  would  have  the  effsct  of  a  new  appointment 
by  the  wife,  if  the  first  deed  were  invalid. 

EjsoTifEiiT.  The  two  deeds  referred  to  in  the  opinion,  exe- 
onted  by  l^Irs.  Hardy  and  her  husband,  were  made,  the  first  to 
Jennings  in  1831,  to  secure  certain  acceptances  to  be  made  by 
Jennings,  with  a  power  of  sale  upon  notice  and  neglect  to  pay; 
the  second  in  June,  1842,  and  conveyed  the  property  to  and  to 
the  use  of  Jennings,  in  consideration  of  one  dollar.  Neither  of 
the  deeds  referred  to  the  settlement  or  the  power.  In  lilarch, 
1832,  Jennings  conveyed  to  Mills,  purporting  to  be  under  the 
power  contained  in  tiie  deed  of  1831.  The  next  day  Mills  re- 
conveyed  to  Jennings.  The  present  defendant  claimed  from 
Jenuings  hj  divers  mesne  conveyances.  The  court  directed  a 
verdict  profarmaf  for  the  plaintiff,  who  was  the  trustee  of  Mrs. 
Hardy. 
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MbCaU  and  MaOery,  for  tiie  plaintiff  in  enor. 
Broum  and  T.  Sergeami^  contra. 

By  Ooort,  Bell,  J.  Under  the  settlement  of  the  eighth  of 
September,  1818,  Mrs.  Hardy  took  a  separate  estate  in  the  rents, 
issues,  and  profits  of  the  land  limited  in  trust,  coupled  with  a 
power  to  revoke  the  uses  and  estates  declared  by  the  deed,  and  to 
appoint  new  uses.  Has  she  properly  exercised  this  power  fay 
either  or  both  of  the  conveyances  executed  by  her  and  her  hus- 
band to  Jennings  ?  is  the  only  question  the  case  presents. 

Since  Lancaster  v.  Dolan,  1  Bawle,  231  [18  Am.  Dec.  625],  it 
is  the  settled  law  of  this  state,  as  it  is  in  some  others  of  the 
confederacy,  that  a  married  woman,  in  respect  to  her  separate 
estate,  is  deemed  a  feme  sole  only  to  the  extent  of  the  power 
conferred  by  Ae  instrument  by  which  the  estate  is  settled. 
But  this  case,  following  in  the  track  of  the  older  adjudications, 
recognizes  the  doctrine  which  had  its  origin  before  Scrop^s 
Case,  10  Bep.  143,  that  where  one  has  a  power  of  revocation 
and  appointment,  and  does  an  act  which  can  only  operate  as  an 
exercise  of  it,  with  an  observance  of  all  the  circumstances  pre 
scribed  by  the  instrument  creating  the  power,  the  act  shall  be 
deemed  an  execution  of  the  power,  though  no  reference  what- 
ever is  made  to  it,  and  there  is  not  any  express  signification  of 
an  intent  to  determine  the  estate  which  will  be  defeated  by  the 
execution  of  it;  and  this  though  the  revocation  is  required  to 
be  made  in  express  words:  Ouy  v.  Dormer,  Sir  T.  Baym.  295. 
In  accordance  with  this  doctrine  it  has  been  held  that  a  general 
disposition  of  the  very  property  limited,  will  amount  to  an  exe- 
cution of  the  power:  Boscommon  v.  FowkCy  6  Bro.  PI.  Ca.  159; 
and  that  a  general  power  of  appointment,  under  hand  and  seal, 
is  well  exercised  by  the  creation  of  a  mortgage,  although  it  con- 
tains no  reference  to  the  power:  Lancaster  v.  Dolan,  1  Bawle, 
247  [18  Am.  Dec.  625].  Indeed,  so  far  has  the  principle  been 
carried,  that  it  was  determined  in  Sir  Edward  Clerks  Oa»e,  6 
Bep.  17,  b,  affirmed  in  error,  sub  norm.  Cheer  v.  Parker,  Cro. 
Eliz.  877,  that  the  donee  of  a  power  to  limit  to  uses  only,  with- 
out an  express  power  to  convey  the  land,  may  well  execute  by  a 
conveyance  or  devise,  for  this  shall  be  accepted  as  a  limitation 
of  the  use,  because  otherwise  it  would  be  void.  Our  own  case 
of  Hoover  v.  The  Samaritan  Society,  4  Whart.  445,  settles  that  a 
married  woman,  with  power  of  appointment  to  her  own  use, 
may  execute  it  for  the  benefit  of  her  husband,  by  conveying  it 
on  mortgage  to  secure  the  payment  of  his  debt.     These  deter- 
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minations  are  deoisiTe  of  the  present  case.  The  deed  of  1831, 
ihongh  it  contains  no  reference  to  the  power,  and  purports  to 
be  a  conyeyanoe  of  the  land  itself,  being  executed  in  accordance 
with  the  formalities  prescribed  by  the  original  deed  of  settle- 
ment>  must  be  taken  as  a  revocation  of  the  old,  and  an  appoint- 
ment to  new  uses,  for  without  this  it  would  be  inoperative.  To 
effect  this,  the  interference  of  the  original  trustee  is  not  re- 
quired, for  the  settlement  does  not  call  for  his  intervention  to 
confer  on  the  new  uses  operative  vigor.  The  action  of  the  cestui 
que  use,  alone,  is  sufficient  for  this  purpose,  for  to  her,  whether 
covert  or  soUy  is  confided  the  right,  by  any  writings  under  hand 
and  seal,  attested  by  two  or  more  credible  witnesses,  to  revoke, 
alter,  or  change  the  primary  uses,  and  to  declare  others. 

But  it  is  objected  that  Jennings  became  the  purchaser  at  his 
own  sale,  made  in  pursuance  of  the  trust  created  by  the  deed  to 
him,  in  violation  of  his  duty  of  trustee,  and  consequently  the 
sale  is  void,  at  the  election  of  the  cestui  que  trust.  This  point 
does  not  distinctly  appear  to  have  been  made  in  the  court  be- 
low, nor  does  it  properly  arise  from  the  evidence  spread  on  the 
paper  books.  As  a  court  of  error,  we  can  not  undertake  to  de- 
termine, as  against  the  defendants,  who  are  bona  fide  purchasers 
without  notice,  the  asserted  fact,  simply  upon  the  conveyance 
from  Mills  to  Jennings,  the  day  after  the  public  sale  of  the 
land.  But  were  this  otherwise,  and  assuming  the  fact  to  be  as 
averred,  it  would  not  be  destructive  of  the  appointment  to  new 
uses,  which  is  tantamount  to  a  limitation  in  fee,  divesting  the 
estate  of  the  plaintiff,  as  trustee  under  the  first  settlement,  who 
is  consequently  not  entitled  to  recover  in  this  action.  Besides 
this,  were  anything  wanting  to  perfect  the  defendant's  title,  it 
would  be  found  in  the  superadded  conveyance  from  Hardy  and 
wife  to  Jennings,  of  the  sixteenth  of  June,  1882;  for  although 
this  would  not,  perhaps,  operate  as  a  confirmation  of  the  unau- 
thorized acts  of  the  trustee  (Lewin  on  Trusts,  642,  643),  there  is 
nothing  jbo  prevent  it  having  effect  as  a  new  appointment  by 
the  wife  upon  the  supposition  that  the  deed  of  1831  had  become 
invalid. 

This  view  covers  the  whole  controversy,  and  renders  it  uzmeo- 
essary  to  consider  the  minor  points  made  in  the  argument. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Power  ov  Fxms  Covxbt  ovxb  hsb  Sspabats  Estatb  in  absenoe  of  tt»i- 
fitory  reguUtion:  See  note  to  Thomas  v.  IbltDeU,  30  Am.  Deo.  233-241,  when 
the  subject  is  discassed.  The  principal  case  is  cited  in  Drtuadow  v.  WiUk^ 
M  Pla.  St.  172,  to  the  point  that  where  a  conveyance  is  made  to  the  sole  and 
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•epuftte  we  of  a/sntf  covert,  with  a  power  of  appoJntoMnt,  ote.9  if  the  nb- 
Jeet  of  the  power  la  pertiealarly  deeoribed*  the  power  will  be  effeotajdly  eier^ 
deed,  though  the  iDrtmnmt  doee  not  mentloo  or  refer  to  it  ae  bei^g  hi 

esDeootloo  toeveoBa 


Fteleb  v.  Fobsabd. 

[7  PamSTLTAMU  SSATB,  010.] 

D  Ko  Ikfuxd  Pbomiss  09  Indbmkitt  on  iHB  Past  or 
oonov  Cbxditob  to  the  sheriff,  where  the  goods  of  a  stranger  have  been 
levied  upon  and  sold,  bat  not  under  special  direotione  from  the  plaintiff. 
If  the  sheriff  suspects  the  title  of  the  defendant  in  ezeoation  to  be  no 
title  at  all,  he  may  call  upon  the  plaintiff  to  aeonre  him;  bat  if  he  aeiasa 
without  making  sach  a  call,  he  takes  the  risk  upon  himself. 

Ebbob.  Fitler,  as  sherifi,  receiTisg  a  fi.  fa.  from  FoBsard, 
iflsned  on  a  jndgment  against  one  Fiorelli,  le-vied  upon  and  sold 
certain  goods  in  the  latter's  shop.  Some  of  the  articles  in  the 
shop  belonged  to  one  Pettrick.  He  being  absent  from  the  citj 
at  the  time,  no  notice  was  given  or  claim  made  for  the  goods, 
and  they  were  sold  by  the  sheriff.  Pettrick  brought  an  action 
against  the  sheriff  and  recoyered,  and  the  sheriff  now  brings 
this  action  on  the  implied  promise  of  Fossard  to  indemnify  him 
for  levying  on  these  goods.  There  was  no  evidence  of  special 
instructions  as  to  what  to  levy  upon,  other  than  a  direction  to 
go  to  the  shop  at  which  the  levy  was  made.  Plaiatiff  non- 
suited. 

FaUon^  for  the  plaintiff  in  error. 

Edpkinaony  corUra. 

By  Oourt,  Qibson,  0.  J.  It  is  sometimes  said  that,  in  lery- 
ing  an  execution,  the  sheriff  is  the  plaintiff's  agent.  Having 
received  a  sufficient  bond  of  indemnity,  or  a  tender  of  it,  he  is 
certainly  bound  to  follow  his  instructions;  but  the  relation 
between  them  is  not  that  of  master  and  servant,  for  the  sheriff 
is  bound  to  act,  not  by  force  of  the  plaintiff's  command,  but  by 
force  of  the  command  in  his  vmt.  He  is  the  agent  of  the  law; 
and  therefore  it  is,  that  when  he  seizes,  by  the  plaintiff's  direc- 
tion, the  goods  of  a  stranger  on  a  fieri  faciaa  against  the  goods 
of  the  defendant,  the  parties  do  not  stand  in  the  relation  of 
joint  trespassers.  The  plaintiff  creditor  is  not  a  trespasser  at 
all,  for  the  sheriff  is  bound  to  stand  the  brunt  of  the  stranger's 
action.  He  acts  at  his  peril,  but  not  without  a  means  of  secur- 
ity, and  it  is  his  fault  if  he  does  not  use  it.  When  he  suspects 
4he  title  of  the  defendant  in  the  execution  to  be  no  title  at  all. 
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he  may  call  on  the  plaintiff  to  sectire  him,  who,  if  he  refuses, 
does  so  at  the  peril  of  his  interest;  but  if  the  sheriff  seizes 
withont  haying  made  such  a  call,  he  takes  the  risk  upon  him- 
self. There  is  no  such  thing  as  an  implied  promise  of  indem- 
nity; for  it  would  inyolve  an  execution,  which  has  been  called 
the  end  of  the  law,  in  a  maze  of  endless  litigation  if  there  were. 
On  the  other  had,  where  he  has  receiyed  adequate  security,  or  a 
tender  of  it,  he  is  bound  to  go  on  or  to  hold  back  at  his  peril. 
It  has  been  said  that  a  contract  of  indemnity  for  selling  goods 
known  by  him  to  be  the  property  of  a  stranger,  would  be  illegal 
and  yoid  as  a  contract  to  yiolate  the  law.  Not  so.  What  he 
supposes  to  be  knowledge  may  be  no  more  than  opinion,  and 
possibly  an  erroneous  one;  but  the  execution  creditor  may  en- 
tertain a  different  opinion,  and  consequently  be  entitled  to  haye 
its  accuracy  tested  by  experiment  at  his  own  cost.  The  object 
of  such  a  contract,  therefore,  is  not  to  commit  a  trespass,  but 
to  haye  the  benefit  of  a  remedy,  and  to  assert  a  right.  In  the 
present  case,  howeyer,  the  execution  creditor  directed  the  leyy 
to  be  made>  not  upon  the  stranger's  goods  in  particular,  but  on 
the  goods  in  the  possession  of  the  debtor,  who  actually  owned 
a  considerable  portion  of  them;  in  which  he  did  no  more  than 
is  usual  for  plaintiffs  to  do.  There  was  no  apprehension  of  lia- 
bility to  a  stranger;  the  sheriff  took  no  security  against  it;  and 
haying  acted  on  his  own  responsibility,  he  is  without  remedy. 
Judgment  affirmed. 


Thb  fbdtoipal  case  is  orrKD  in  Canon  ▼.  JSTtmC,  14  Ba.  St.  513,  to  the 
point  that  if  property  attached  hy  a  oonttable  is  claimed  by  another,  the 
constable  ie  not  bound  to  proceed,  nnlees  eafficient  indemnity  ia  giyen,  bat 
haying  demanded  and  accepted  indemnity,  he  ia  compelled  on  his  part  to  pfo- 
oeed  to  a  lale  of  the  goods. 


Good  v.  Myun. 

[8  Pnnnvx*TAnA  Bxatb,  61.] 

AuaoATA  AND  PROBATA  BfUST  AoREE;  hence,  where  issne  waa  taken  open 
an  allegation  of  flooding  plaintiff's  land  by  means  of  a  dam  across  a  stream 
of  water,  evidence  that  the  water  was  raised  by  obstmoting  two  ontlets 
or  sluices  from  the  pool  of  the  dam  through  the  left  bank,  which  had 
carried  the  water  around  and  below  the  dam  into  the  natural  channel, 
is  not  admissible. 

Lr  Oasis  ov  Ivjubt  vbom  Flooding,  thx  Injubt  is  a  Consbqubncs  which 
must  be  shown  to  have  been  produced  by  a  specific  cause:  it  is  too  gen« 
enl  to  lay  the  flooding  as  a  consequence  withont  mora. 
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Iv  Action  tos  Floodoto  PLAinniv'fl  Lavd,  BAMAon  oah  vot  ■■  BaoovMfci» 
for  trouble  and  ezpenae  of  ostabliBhing  the  plaintifTe  ri^t  to  recover  for 
the  injury  ceaaed  by  the  flooding. 

Ebbob.  Two  errors  are  assigned:  first,  the  admission  of  e^i- 
denoe  to  prove  ibat  for  twenty  years  there  were  two  ontlets  or 
sluices  from  the  pool  of  the  dam  through  the  left  bank  into  a 
certain  meadow,  and  thence  into  the  natural  channel  of  the 
stream  below  the  dam,  and  over  or  through  which  outlets  or 
sluices  the  water  constantly  flowed,  and  that  the  said  outlets  or 
sluices  were  never  higher  than  the  breast  of  the  dam,  and  that 
the  defendant  raised  them  so  that  no  water  flowed  through  the 
same;  second,  an  instruction  of  the  court  that  the  jury,  in  addi- 
tion to  the  damage  caused  by  the  flooding,  might  give  damages 
to  plaintiff  for  the  '*  trouble  and  expense  of  establishing  his 
right."  Verdict  for  plaintiff,  with  damages  assessed  at  seven 
hundred  dollars. 

Stevens  f  for  the  plaintiff  in  error. 

Frater  and  Franklin,  conira. 

By  Court,  Gibson,  C.  J.  The  cause  of  action  set  out  in  the 
first  count  of  the  declaration,  is  an  injury  from  flooding  biy 
erecting  a  dam  of  a  particular  height  and  length  across  the 
stream  of  a  creek;  in  the  second,  it  is  an  injury  from  flooding 
by  an  additional  dam,  erected  ''  higher  than  the  same  was  used 
or  ought  to  be,  on  and  across  the  same  stream  of  water."  In 
cases  of  the  sort,  the  injury  is  a  consequence  which  must  be 
shown  to  have  been  produced  by  a  specific  cause;  for  it  is  ap* 
parent,  from  the  precedents,  that  it  would  be  too  general  to  lay 
the  flooding  as  a  consequence,  without  more;  and  if  the  plaintiff 
is  bound  to  state  the  cause  of  it,  he  is  bound  to  prove  it  as 
stated.  The  rule  is,  that  the  allegata  and  the  probala  must 
agree;  and  as  the  proof  must  be  confined  to  the  point  in  issue, 
it  excludes  all  evidence  of  collateral  facts  which  afford  no 
reasonable  inference  as  to  the  principal  matter  in  dispute:  1 
Greenl.  Ev.,  sees.  51,  52,  448.  No  allegation,  it  is  said  in  1 
Stark.  Ev.  433,  which  is  descriptive  of  that  which  is  legaUy 
essential  to  the  charge  or  claim  can  ever  be  rejected;  because  it 
would  mislead  the  adverse  party,  and  the  court  would  not  be 
sure  that  the  facts  had  been  found  which  were  essential  to  sup- 
port its  judgment;  and  as  the  proof  would  be  more  general  than 
the  allegations,  it  would  no  longer  agree  with  the  cause  of  ac- 
tion laid.  The  issue,  taken  in  this  instance,  was  on  a  charge  of 
flooding  by  means  of  a  dam  ^     '  \d  across  the  stream,  of  which 
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alone  the  defendant  had  notice  by  the  pleadings.  The  proof  ad* 
mitted  was,  that  the  water  had  been  raised  by  obstruoting  two 
lateral  dnices  or  gullies  throngh  the  left  bank,  which  was  no  part 
of  the  dam.  These  sluices  had  led  the  water  out  of  the  edge  of 
the  stream,  round  the  dam,  from  a  pool  considerably  above  it, 
and  returned  it  into  the  natural  channel,  below  the  defendant's 
mill.  There  was,  therefore,  a  decisiye  variance  between  the 
aUegata  and  the  probata,  for  which  the  evidence  ought  to  have 
been  rejected.  The  closing  of  the  sluices  probably  produced 
the  mischief;  for  there  was  evidence  that  the  additional  dam 
was  lower  than  the  other,  and  would  not  have  raised  the  water 
so  high  in  the  same  circumstances. 

A  graver  question  arises  on  the  instruction,  that  the  jury  were 
at  liberty  to  compensate,  not  only  the  injury  laid,  but  the 
trouble  and  expense  of  establishing  its  existence.  I  lament  that 
the  general  principle  was  recognized  by  this  court,  in  WiU  v. 
Vickers,  8  Watts,  235,  and  Sogers  v.  Falea,  6  Pa.  St.  169;  for,  to 
overrule  decisions  so  recent  and  direct,  must  cast  a  doubt  on  the 
stability  of  judicial  deciedon.  Yet  it  is  better  to  eradicate  an 
erroneous  principle  while  it  has  scarce  taken  root,  than  to  let  it 
grow  up  into  a  fixed  rule  of  property.  From  a  series  of  cases,  the 
law  has  become  a  system  of  principles;  and  to  keep  them  in 
harmony  with  each  other,  will  conduce  more  to  safety  and  cer- 
tainty than  would  an  implicit  obedience,  in  every  case,  to 
precedent. 

The  injury,  in  each  of  the  cases  alluded  to,  was  inflicted 
under  circumstances  of  aggravation;  and  it  is  evident,  from  the 
opinion  of  the  court,  delivered  by  our  late  brother  Kennedy,  in 
the  first  of  them,  that  the  point  was  not  thoroughly  and  delib- 
erately considered.  It  was  an  action  for  having  forcibly  set  the 
plaintifTs  young  son  on  a  vicious  horse,  which  threw  him  to  the 
grpund  and  broke  his  leg;  and  that  judge,  premising  that  loss 
of  service  was  the  true  foundation  of  the  action,  said  that  if 
such  a  father  should  make  out  a  case,  it  would  seem  to  follow 
as  a  coroUaiy,  that  he  should  recover  whatever  amount  of 
damages  might  be  necessary  to  compensate  him,  and  it  might 
be  that  it  could  not  be  done  without  taking  into  the  estimate 
the  trouble  and  expense  incurred  in  the  prosecution  of  the  suit; 
for  that,  if  it  were  not,  it  might  happen  that  the  value  of  the 
service  lost  would  not  be  equal  to  the  trouble  and  expense;  in 
which  case  the  father,  instead  of  being  a  gainer  by  his  remedy, 
would  be  a  loser  by  it.  It  would  have  been  safer  to  put  the  case 
on  the  same  ground  as  an  action  for  the  seduction  of  a  daughter, 


496  QooD  V.  Mtun.  fTezin. 

in  which  damages  bejrond  Che  Talue  of  the  aesrioe  are  oonstanily 
given  to  punish  the  offender.  The  ground  aotoall j  taken  is 
untenable  in  a  yarieiy  of  aspects.  The  principle  founded  on  it 
would  be  without  bound  or  limit,  both  in  the  generalily  of  its 
application  and  the  extent  of  its  operation.  It  would  hold  in 
actions  ex  contractu  as  well  as  in  actions  ex  ddido;  and  a 
defendant  sued  on  a  plain  bond,  might  find  himself  soused  in 
damages,  not  only  for  the  detention  of  the  debt,  but  for  the 
amount  of  a  surgeon's  bill  for  curing  the  defendant's  leg, 
broken  in  a  fall  from  his  horse,  while  traveling  to  court  in 
order  to  prosecute  the  suit.  Where  would  it  stop?  If  evety 
consequence,  dehorB  the  immediate  injury,  were  to  be  taken 
into  consideration,  every  loss,  however  remote,  which  would 
not  have  been  incurred  if  theie  had  been  no  suit,  would  have  to 
be  paid  for.  Special  damages  may  be  recovered  in  an  action 
for  a  tori,  when  they  are  laid  in  the  declaration;  but  the  result- 
ing  injury  must  be  a  legal  and  a  natural  consequence  of  the  tort, 
and  not  remote;  such  as  the  loss  of  a  lieutenancy  by  imprison- 
ment was  held  to  be,  in  Boyce  v.  Bayliffe^  1  Camp.  58.  But  it 
is  a  rule  of  pleading,  in  addition,  that  special  damages  must  be 
so  laid  as  to  make  it  appear  that  no  part  of  them  had  accrued 
after  the  inception  of  the  suit;  consistently  with  which  the 
damages  claimed  in  this  case  could  not  be  laid  at  all,  for  they 
accrued  day  by  day,  in  the  progress  of  it. 

The  second  case  I  have  referred  to  was  ruled,  I  piesume,  on 
the  authority  of  the  first;  for  there  is  no  other  precedent  for  it 
in  the  English,  and  scarce  one  in  the  American,  books,  from  the 
Norman  conquest  to  this  day;  and  that  the  fact  is  so,  is  conclu- 
sive evidence  that  there  is  no  such  principle  in  the  law.  No  law- 
suit is  prosecuted  without  trouble  and  expense;  and  were  com- 
pensation for  these  recoverable,  as  an  original  ground  of  action 
by  anticipation,  the  claim  would  be  a  standing  dish,  and  we 
should  have  a  direct  precedent  for  it  in  every  trial.  Besides,  it 
is  a  fallacy  to  suppose  that  eveiy  successful  plaintiff  has  a  right 
to  be  made  whole  by  a  verdict  which  is,  at  best,  only  an  approxi- 
mation to  perfect  justice.  There  is  many  a  right  which  is  not 
worth  the  trouble  and  expense  of  enforcing  it;  and  the  right 
supposed  by  our  late  brother  is  exactly  of  that  stamp.  To  pay 
for  expenses  and  trouble  in  order  to  make  it  valuable  would 
open  a  field  of  inquiry  often  more  extensive  than  the  issue  raised 
by  the  pleadings,  and  make  it  the  principal  battle-ground. 
Such  a  principle  of.  compensation  is  contrary  to  the  genius  of 
the  common  law,  which  does  not  give  even  costs,  and  the 
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statute  of  Glouoester  does  not  emfaiaee  it.  Indeed,  were  each 
compensation  allowed,  it  oonld  only  be  as  costs;  for  it  would  be 
infinitely  more  congruous  and  convenient  to  have  it  taxed  by 
the  prothonotary,  on  proof  of  particulars,  than  to  have  it  as- 
sessed by  the  jury  without  any  proof  at  all.  The  only  demand 
of  it,  to  be  found  in  the  books  previous  to  our  own  decisions, 
took  that  shape  inSAHngY.  Ward,  4  Wash.  (TT.  S.)  546;  in 
which  a  charge  for  travel  and  attendance  was  struck  out  of  the 
bill  of  costs,  avowedly  because  it  would  not  have  been  allowed 
by  this  court.  In  the  case  before  us,  there  was  no  evidence  of 
either;  and  how  was  the  jury  to  estimate  the  loss  from  it?  To 
guess  at  it  as  a  lumping  charge,  would  often  do  more  inJTistioe 
than  to  give  nothing.  On  both  points,  then,  it  seems  the  de- 
cision below  was  wrong. 
Judgment  reversed,  and  vemre  de  novo  awarded. 


FiBHEB    V.   MtTiTiTKWN> 

[8  PBrmTLTAiOA  Statb,  111.) 
VOIHDrO  BUT  A  SUBRSNDER,  A  HSLEASE,  OR  AH  EviCTIOV  OSII  Ih  wholo  OT 

in  part  release  a  tenaat  from  the  obligation  of  his  covenant.    Per  Gibbok, 

a  J. 

Wmoui  Lesskis  of  Mike  Covenaiit  to  Pat  Fobtt  Cents  pes  Load  for 
THE  Ore,  bat  are  at  liberty  to  snbetitate  an  annnal  earn  at  their  election, 
to  be  made  at  the  end  of  the  first  year,  and  further  covenant  to  take  oat 
and  pay  for  eight  hundred  loads  annually,  if  they  shoald  not  so  elect, 
their  covenant  to  take  and  pay  for  the  number  of  loads  at  the  price  speci- 
fied becomes  positive,  abeolate,  and  indefeasible,  if  no  sabstitation  is  in 
fact  made. 

WdBB  liESSieES  OF  A  MiNE  COVENART  TO  TaKE  OUT  ARD  PaT  FOB  ElOB* 

Hurbbed  Loads  of  Orb  Avruallt,  if  they  assign  their  lease  to  another, 
and  the  landlord  agrees  with  the  assignee  to  modify  some  of  the  terms  of 
the  lease,  as  to  let  him  have  what  ore  he  wanted  for  twenty-five  cents  a 
lead,  this  does  not  absolve  the  lessees  from  their  covenant  to  take  out  and 
pay  for  eight  huidred  loads  annually  at  forty  cents  a  load;  it  was  a  dis- 
tinct contract  with  the  assignee,  which  did  not  prejudice  the  lesseosi  and 
with  which  they  had  no  concern. 

Patiurt  of  Rert  by  the  Assiorer  of  a  Lease  is  payment  pro  ttmiU 
by  the  assignor;  and  where  the  landlord  accepts  the  assignee  of  a  oova- 
nantor  who  became  liable  only  on  privity  of  estate,  he  has  not  two  rents^ 
but  merely  two  securities  for  the  same  rent. 

Iv  AR  AcnoR  BT  A  Lardlord  aoairst  his  Lessees  or  theib  OovERARn» 
AR  AssiOREE  OF  THE  Lease  who  hss  performed  all  he  was  bound  to  by 
the  contract  of  assignment,  and  does  not  appear  to  be  responsible  ta 
either  of  the  parties,  is  competent  to  be  a  witness. 

Debt  upon  the  covenants  of  a  sealed  instnunenii    Yeirdiot  foe 

Am.  Dao.  Vox..  ZLIX— 83 
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defendant.    Plaintiff proeeoatestluB imt of enor«    Theopmion 
Boffloienilj  states  the  ease. 

FMer  and  ParJoBr^  for  the  phuntiff  in  error. 
R,  (7.  and  J.  T.  Halej  contra. 

OiBBON,  0.  3.  The  article  of  agreement  between  the  plaintiff 
and  the  defendants  was  in  snbstance  the  lease  of  a  mine,  and 
had  all  the  consequences  and  qualities  of  one.  It  was  to  be 
perpetual,  or  at  least  so  long  as  the  lessees  should  continue  to 
use  the  ore  for  the  furnace  specified  in  the  deed;  and  they  cov- 
enanted to  pay  forty  cents  the  load  for  it,  but  they  were  to  be 
at  liberty  to  substitute  an  annual  sum  at  their  election,  to  be 
made  at  the  end  of  the  first  year;  and  they  further  covenanted 
that  if  they  should  not  so  elect,  they  would  annually  take  out 
and  pay  for  eight  hundred  loads.  They  in  &ct  made  no  sub- 
stitution, and  their  covenant  to  take  and  pay  for  the  number  of 
loads,  and  the  price  specified,  became  positive,  absolute,  and  in- 
defeasible. Thus  bound,  they  sold  their  furnace,  with  the  ap- 
purtenances, to  Mr.  Huling,  who  entered  on  the  mine,  but 
agreed  with  the  plaintiff  to  modify  some  of  the  terms  of  the 
lease.  The  plaintiff  was  bound  to  pay  an  annuity  of  a  hundred 
dollars  to  the  person  from  whom  he  bought  the  mine,  the  pay- 
ment of  which  had  been  assumed  by  the  defendants,  but  was 
now  assumed  by  Mr.  HuUng,  who  was  to  be  at  liberty  to  take 
four  hundred  loads  at  the  rate  of  twenty-five  cents  each,  to  meet 
the  charge,  and  at  the  same  rate  for  whatever  else  should  be 
taken  by  him.  In  every  other  point  and  particular,  the  cov- 
enants and  stipulations  in  the  lease  were  to  remain  intact. 

On  the  principles  of  the  action  and  those  resulting  from  the 
relation  of  landlord  and  tenant,  a  doubt  is  entertained  whether 
something  less  than  a  release  might  not  absolve  the  defendanta 
from  the  obligation  of  their  covenant.  It  is  a  doubt,  however, 
which  I  myself  do  not  entertain;  and,  without  having  the  au- 
thority of  the  court  for  it,  I  am  free  to  say  that  nothing  but  a 
surrender,  a  release,  or  an  eviction,  can,  in  whole  or  in  part, 
have  that  effect.  It  will  not  be  pretended  that  any  arrange- 
ment or  dealing  of  the  lessor  with  a  stranger,  would  have  it  at 
law;  and  it  is  clear  that  equity  will  not  relieve  the  lessee  from 
his  positive  covenant  for  any  act  of  the  lessor  which  does  him 
no  injury.  As  he  can  not  be  prejudiced  by  the  landlord's  rela- 
tion with  a  third  person,  there  is  every  reason  in  the  world  why 
he  should  not  have  an  advantage  from  it.  The  relation  of  land* 
lord  and  tenant  as  to  a  covenant  for  payment  of  the  rentr 
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ean  be  dissolTed  only  hj  an  agreement  between  themselTea, 
wbich  equity  would  enforce;  bat  there  was  neither  each  agree- 
ment here,  nor  a  consideration  for  one,  nor  was  there  priTity 
between  them  as  regards  the  arrangement  with  Mr.  Hnling. 
In  conformity  to  this  principle,  it  has  been  held  in  an  almost 
countless  number  of  cases  coUected  in  Comyn  on  Landlord  and 
Tenant,  276,  that  the  tenant  is  bound  by  a  coTenant  to  pay  the 
rent,  though  he  assign  his  lease  with  the  landlord's  assent,  and 
though  the  latter  accept  the  assignee  for  his  tenant  and  receive 
rent  from  him.  My  own  opinion  is,  that  this  principle  cov- 
ers and  disposes  of  the  whole  case.  For  the  same  reason, 
equity  refuses  to  relieve  against  such  a  covenant,  though  the 
premises  be  consumed  by  fire,  destroyed  by  the  elements,  or 
encroached  on  by  the  sea.  It  is  true  that  in  Camden  v.  Morton^ 
and  Brown  v.  Qttttter,  2  Eden,  219,  in  which  it  appeared  that 
the  landlord  was  insured,  and,  the  premises  having  been  con- 
sumed, had  received  the  insurance  money,  a  court  of  equity  en  - 
joined  him  from  proceeding  on  the  covenant  till  he  should 
rebuild,  and  left  the  tenant  his  option  to  surrender  his  lease  in 
case  he  should  refuse  to  do  so.  But  in  Hare  v.  Oroves,  3  Anst. 
687,  in  which  Chief  Baron  McDonald  said  there  "  might  be 
some  equity  to  say  that  he  should  not  keep  the  house  or  its 
value  and  receive  the  rent  also;"  and  in  HoUtapffd  v.  Baker ^  18 
Yes.  116,  in  which  it  was  observed  at  the  bar  that  it  was  difficidt 
to  conceive  how  the  distinct  contract  of  the  lessor  with  the  in- 
surance ofBce,  with  which  the  lessee  had  no  concern,  could 
affect  the  right  between  them— chanceiy  refused  to  interfere. 
It  is  just  as  difficult  to  conceive  how  the  distinct  contract  of  the 
plaintiff  with  Mr.  Huling,  which  did  not  prejudice  the  defend- 
ants, and  with  which  they  had  no  concern,  could  release  them 
from  their  covenant.  From  the  two  cases  last  quoted,  the  con- 
clusion of  Mr.  Chitty — and  it  is  eminently  entitled  to  respect — 
is,  that  the  two  preceding  ones  are  overruled. 

But  not  to  insist  on  the  peremptory  nature  of  the  covenant,  a 
majority  of  the  court  concur  that  the  modification  of  the  lease 
by  the  agreement  with  Mr.  Huling,  did  not  disturb  the  engage- 
ment to  take  and  pay  for,  at  the  original  price,  the  number  of 
loads  originally  specified.  With  Huling,  so  far  as  he  was  con- 
cerned, the  plaintiff  agreed  that  the  price  should  be  twenty-five 
cents  the  load,  but  Huling  did  not  bind  himself  to  take  any 
particular  ntunber  of  loads.  He  stipulated  for  liberty  to  take 
four  hundred,  or  barely  enough  for  payment  of  the  annuity 
which  he  took  upon  himself;  so  that  if  the  covenants  of  the  de- 
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feodants  were  disoharged,  the  plaintiff  miglit  get  noUiing  mora 
for  his  mine.    But  the  covenant  in  the  leaae  to  pay  for  eight 
hondred  loads  was  expressly  reserred,  and  on  every  principle 
the  defendants  are  bound  by  it.    But  how  fiir?    It  follows  not 
that  because  the  plaintiff  might  choose  to  let  Mr.  Huling  have 
all  the  ore  he  should  take  at  a  reduced  price,  he  would  be  bound 
to  let  the  defendants  off  at  the  same  price  for  loads  not  taken  at 
aU     The  contract  with  Huling  extended  only  to  loads  taken; 
not  to  what  should  not  be  taken:  and  in  prejudice  of  the  land- 
lord's absolute  security,  it  is  not  to  be  extended  by  implication. 
Had  Mr.  Huling  agreed  to  raise  the  price,  the  defendants  would 
not  have  been  bound  by  it,  and  it  is  impossible  to  conoeiye  how 
they  could  avail  themselves  of  the  agreement  to  lower  it.    They 
were  not  parties  to  it,  nor,  as  regards  it,  in  privity  with  those 
that  were.    The  objection  that  the  two  contracts  are  inconsist- 
ent with  each  other,  and  that  the  plaintiff  might  recover  a 
double  satisfaction  by  an  action  on  each  of  them,  presents  but 
the  shadow  of  a  difficulty.    It  never  has  been  conceived  that 
payment  of  rent  by  an  assignee,  is  not  pro  tarUo  payment  by  the 
assignor.    Payment  even  by  a  stranger  will  discharge  a  debt; 
and  it  has  not  been  supposed,  when  the  landlord  accepts  the 
assignee  of  a  covenantor  who  becomes  liable  only  on  privity  of 
estate,  that  he  has  two  rents,  instead  of  two  securities  for  the 
same  rent.    When  there  is  no  covenant,  express  or  implied,  by 
the  lessee  to  pay,  and  debt  is  brought  on  the  reddendum  in  the 
deed,  he  has  not  even  that;  for  it  appears  by  Wadham  v.  Matr- 
lowe^  8  East,  814,  that  where  there  is  barely  a  reservation  with- 
out  a  covenant  to  pay,  the  lessee  is  discharged  by  an  assign^ 
ment,  because  there  is  then  no  privity  either  of  contract  or 
estate  between  the  original  parties,  and  the  assignee  becomes 
liable  on  privily  of  estate  only.    There  is  really,  therefore,  no 
difficulty  in  the  case  before  us.    The  plaintiff  is  entitled  to  re- 
cover the  value  of  eight  hundred  loads  a  year  at  the  original 
price;  but  not  the  amount  of  the  annuity  paid  by  Mr.  Huling. 
The  objection  to  the  competency  of  the  latter  as  a  witness,  is 
not  sustained.    He  paid  for  as  many  loads  as  he  was  bound  to 
do,  so  far  as  we  know,  by  the  contract  of  assignment,  and  does 
not  appear  to  be  responsible  to  any  one:  not  to  the  plaintiff,  be- 
cause he  performed  his  agreement  with  him;  and  not  to  the  de- 
fendants, because  he  was  bound  to  perform  no  covenant  but  hit 
own.    He  was  therefore  disinterested. 
Judgment  reversed,  and  vetwre  de  novo  awarded. 
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Bell,  3.,  diaaented:  and  Bubmbidb,  J.,  took  no  pari,  haiinjp 
ruled  the-caose  below. 


Thb  FBCfciPAL  CA8V  IB  GITBD  in  Dyer  V.  Wighiman^  06  Fk  St.  427>  to  tfaa 
point  that  nothing  bnt  a  surrender,  a  release,  or  an  eviotion  can,  in  whole  or 
in  part,  absolve  the  tenant  from  the  obligation  of  his  ooyeoant  to  pay  the 
rent;  in  HcuUU  v.  Powell^  90  Id.  298,  to  the  point  that  a  covenant  to  pay 
rent  is  not  extinguished  by  the  destruction  of  the  leased  premises  by  fire,  un- 
less there  be  an  express  agreement  to  that  effect;  and  in  Snyder  v.  Middleton, 
4  Phila.  344,  and  Ohegan  v.  Toung,  23  Pa.  St.  20,  to  the  point  **thatit  has 
been  held  in  a  countless  number  of  cases,  collected  in  Comyn  on  Laadkud  and 
Tenant,  276^  that  the  tensnt  is  bound  by  a  covenant  to  pay  the  rent^  thoogh 
he  assign  his  lease  tnth  his  landlonTa  aa$eiU,  and  though  the  latter  aeeqpi  ik» 
mnlguee/or  kU  temani  and  receive  rent  from  him." 


Lowbt  v.  MoMellah. 

[8  Pmswiltawa  SrASB,  1S7.] 

TauujiiuAL  BsT&AZiT  18  Whkbs  thb  Plaintiff  Ck>Mi8  Psbsohallt  Into 
court  after  his  declaration  is  filed  there,  and  says  that  he  will  not  pro* 
ceed  with  it;  and  this  is  a  bar  to  an  actaon  forever. 

Wbxbx  Plaintiff,  bkforx  Diolasation  Filed,  Sknt  to  thb  Pbothoho- 
TABT  of  the  court  a  communication  with  the  heading  of  the  court  and. 
cause,  and  reading:  ' '  Sir,  you  are  hereby  authorized  and  required  to  dis- 
continue forever,  and  withdmr  the  above-stated  suit  forever,  on  the- 
presentation  of  this  paper.  E.  McM.,"  it  was  held  to  be  simply  a  dis- 
contiDuance  or  nonsuit,  and  neither  a  bar  nor  an  estoppel  to  a  subsequent 
suit  for  the  same  cause  of  action. 

A  Bboobd  is  Emtitlbd  to  Gbbat  Sanotitt  »  trm  Law,  but  if  imbued. 
with  fraud,  it  must  give  way  before  credible  sworn  testimony. 

0a8b  for  breach  of  promise  of  marriage,  brought  by  Eliza 
McMillan.  A  previous  suit  for  ihe  same  cause  had  been  brought 
by  the  same  plaintiff,  and  had  been  withdrawn  or  discontinued 
by  virtue  of  the  following  authority: 

"  Eliza  McMillan  v,  John  F.  Lowry. 

**  In  the  court  of  common  pleas  of  Huntingdon  county.  No. 
76,  April  term,  1846. 
"  To  Jambs  Stbel,  Esq. ,  Prothonotary. 

"  Sm:  You  are  hereby  authorized  and  required  to  discontinue 
forever,  and  withdraw  the  above-stated  suit  forever,  on  the 
presentation  of  this  paper.  Ezjza  MoMillait. 

"April  11, 1846.*' 

Verdict  for  plaintiff  for  one  thousand  dollars.  Defendant 
prosecutes  this  writ  of  error.  The  opinion  sufficiently  states 
the  other  facts. 
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T.  Bank%  and  Mbon,  for  the  plaintiff  in  enor. 
CUm  and  FMer^  oonfyra. 

By  Court,  Ooulacbb,  J.  Serenteen  enois  are  assigiied  for  the 
pmpoBe  of  oTertoming  the  jadgment  below;  bat  the  coanael  for 
plaintiff  in  error,  with  a  laudable  economy  of  the  time  of  this 
court,  declined  to  press  upon  us  any  of  them  except  the  twelfth. 
We  shall  therefore  dismiss  all  the  rest,  with  this  observation, 
that  neither  separately  nor  coUectiYely  do  they  possess  weight 
or  substance. 

The  twelfth  regards  the  instruction  prayed  for  by  the  counsel, 
to  wit:  that  the  discontinuance  and  withdrawal  of  the  suit 
between  the  same  parties,  number  76,  April  term,  1846,  ought 
to  be  considered  as  a  retrasrit,  and  a  bar  to  this  suit;  and  that 
the  docket  entty  and  paper  filed  in  that  case  can  not  be  contra- 
dicted or  explained  by  parol  testimony.  The  refusal  of  the 
court  to  gire  this  instruction  is  assigned  as  the  twelfth  error. 
If  we  regard  the  record  in  that  case  merely  as  a  discontinuance 
(and  the  paper  filed  is  to  be  considered  merely  as  an  agreement 
to  suffer  a  nonsuit),  then  it  affords  no  bar  to  the  present  suit. 

A  technical  retraxit  has  been,  and  is,  almost  unknown  in  the 
practice  of  this  state.  It  is  where  a  plaintiff  cometh  personally 
into  court  where  his  action  is  brought,  and  saith  he  will  not  pro- 
ceed in  it;  and  this  is  a  bar  to  that  action  forever:  2  Jacob's  Law 
Die.  A  retraxU  must  always  be  in  person;  if  it  is  by  attorney,  it 
is  error:  Becher^e  Case,  8  Bep.  58;  3  Salk.  245.  It  can  not  be  be- 
fore a  declaration,  for  before  a  declaration  it  is  only  a  nonsuit:  8 
Leon.  47  [miscited] ;  2  Silby's  Abr.  476.  In  the  case  in  hand,  the 
plaintiff  did  not  go  personally  into  court,  and  there  was  no  decla- 
ration filed.  It  can  not,  therefore,  according  to  the  authorities, 
be  considered  as  a  retraxU;  for  although  the  words,  "  withdraw 
forever,"  are  used  in  the  paper  filed,  we  can  not  suppose  that  the 
parties  had  in  their  mind  a  legal  technical  rule,  obliterated  where 
it  is  not  worn  out,  even  in  the  professional  mind,  merely  from  the 
affinity  of  the  word  **  vnthdraw  *'  to  the  word  "  retraxit."  With- 
draw a  suit,  is  an  expression  used  in  common  parlance,  as 
equivalent  with  discontinuance.  In  addition,  as  no  declaration 
was  filed,  it  could  bar  nothing,  the  cause  of  action  being 
unknown  on  the  record,  and  this  shows  the  good  sense  of  the 
doctrine  above  established:  that  a  retraxU  did  not  exist  before 
declaration  filed.  The  record  of  suit  number  76,  April  term, 
1846,  WBB  therefore  no  bar  to  this  suit  as  a  r^raxU, 

But  it  might  have  been  accompanied  with  an  agreement. 
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which,  if  made  upon  a  good  consideraiaon,  would  have  giyen  it 
the  character  of  an  estoppel,  or  perhaps  a  release  of  this  action. 
It  is  in  eyidence  that  Eliza  McMillan  signed  the  paper  dated  the 
eleventh  of  April,  1846,  directed  to  the  prothonotaiy,  which 
paper  was  filed  some  time  afterwards.  There  is  not  the  slight- 
est eyidence  of  any  consideration  being  paid  the  plaintiff,  no 
eyidence  of  any  inducement  which  she  had  to  make  the  agree- 
ment and  settiement,  but  a  corresponding  agreement  on  the 
part  of  Lowiy,  to  give  up  certain  letters  written  by  Mrs.  Mc- 
Millan's friend,  upon  which  a  prosecution  for  libel  was  threat- 
ened. Lowiy  afterwards  refused  to  give  up  the  letters,  but  the 
paper  was  filed,  not  by  Mrs.  McMillan  or  her  agent.  And  the 
paper  was  altered  by  the  insertion  of  the  word  *' forever, *'  be- 
fore it  was  filed,  without  the  plaintiff's  knowledge  or  consent. 
The  friend  of  Mrs.  McMUlan  was  afterwards  indicted,  as  it 
api>ears,  and  convicted  on  the  letters,  and  she  brought  this 
action.  Thus  both  parties  threw  themselves  back  on  their  orig- 
inal position.  This  evidence  explains  the  record.  A  record  is 
entitled  to  great  sanctity  in  the  law.  But  then  it  must  be  an 
honest  record.  It  is  in  vain  to  talk  of  the  danger  of  altering  or 
explaining  a  record  by  parol:  everything  imbued  with  fraud 
must  give  way  before  credible  sworn  testimony. 

On  every  ground  taken,  we  are  of  opinion  that  the  record  was 
simply  a  discontinuance  or  nonsuit,  with  no  greater  or  higher 
import  or  effect,  and  that  consequently  it  was  neither  a  bar  nor 
estoppel  to  this  suit. 

Judgment  affirmed. 

JUDOMENT  UPOlf  A  RSTBLAXIT  IB  AS  MUGH  A    BAB  TO  AkOTHXB  SUIT  fOT 

the  mune  cause,  between  the  same  parties,  as  a  jndgEnent  after  Yerdict:  Oqfi 
nuui  Y.  Brown,  45  Am.  Deo.  290. 

A  NoLLX  Pbosbqui  to  the  whole  declaration  is  not,  like  a  reimxU,  a  bar 
to  a  fatore  action  for  the  same  cause:  Lambert  v.  SantHford,  18  Am.  Dec.  149. 
An  agreement  to  dismiss  a  suit  is  not  necessarily  a  relinquishment  of  the 
Tight:  Chcue'a  Caae,  17  Id.  277. 


McDowell  bt  Ux.  v.  Potter. 

[8  VenmnvtMiOA  Sxati,  189.] 

ftfATura  OT  Limitation  Begins  to  Bun  against  a  Cusnt  tor  Monet 
Ck>LLBCTED  by  his  attorney  from  the  time  the  client  had  notice  of  its 
having  been  received;  and  the  burden  of  proof  is  on  the  attorney  to  show 
that  the  plaintifF  knew,  or  with  ordinary  care  and  diligence  might  ha«:^ 
known,  of  the  ooUeotiou  of  the  money. 


5(Mi  McDowell  v.  Poiteb.  [Podil 

HuBiAiiB  AMU  Whs  Suiho  oir  Wtwe*b  Obobmb  eta  not  awl  tlMOwel^rM 
«f  the  «iO0ptlon  in  the  etaiate  of  Hmitetioiii  in  favor  of  /smef  eoeer^ 

AfBUMiwr  by  McDowell  and  wife  to  reooTer  from  defendant's 
intestate  a  earn  of  money  collected  by  him  aa  attorney  for  plaint- 
iff. Plea,  statate  of  limitationB.  The  court  refused  to  allow 
plaintiffs  to  show  ignorance  of  the  receipt  of  the  money  by  de- 
fendant's intestate. 

IKIes,  for  the  plaintiffii  in  error. 

Bumside  and  Hale,  contra. 

By  Conrt,  BoaiB8»  J.  If  the  case  depended  on  lapse  of  time 
merely,  the  action,  which  is  aaffumpeiiy  would  be  barred  by  the 
act  of  limitations;  for  the  money  was  received  by  the  defend- 
ant's intestate  in  the  years  1835  and  1836,  and  suit  was  not 
brought  until  the  April  term  of  1846,  a  period  of  about  ten  years. 
To  the  plea  of  the  statute,  the  plaintiffs  rejoin  that  the  defend- 
ant was  a  practicing  attorney,  and  as  such  collected  the  money 
in  suit  for  their  use;  that  he  neglected  to  advise  them  that  he 
had  so  received  it,  and  altogether  concealed  the  same  from  their 
knowledge.  The  defendant  denies  this  allegation  of  neglect  and 
concealment,  and  moreover  contends,  that  if  ignorant  of  the 
state  of  the  transaction,  they  had  the  means  of  knowledge  in 
their  power.  This  is  the  substance  of  the  pleadings,  on  which 
the  parties  went  to  trial. 

The  point  on  which  the  case  turns  is,  When  did  the  statute  be- 
gin to  run;  that  is  to  say,  did  it  commence  from  the  time  the 
money  was  received,  or  from  the  time  the  plaintiffs  had  notice  of 
it  ?  That  the  statute  did  not  begin  to  run  until  the  defendants  were 
informed  of  its  collection,  is  the  necessaxy  result  of  several  cases 
which  have  been  ruled  by  this  court.  It  must  be  recollected, 
that  this  is  a  contest  between  attorney  and  client.  In  Bredin  v. 
Kingland,  4  Watts,  423,  it  is  said  to  be  the  duty  of  an  attorney, 
in  a  reasonable  time,  to  inform  his  client  of  the  receipt  of  money, 
and  either  transmit  it  to  him,  or  hold  it  subject  to  his  order. 
To  the'  same  purpose  is  Stafford  v.  Bichardson,  15  Wend.  305. 
The  court  say,  speaking  in  reference  to  any  attorney  having  re- 
ceived the  plaintiff's  money,  he  should  either  remit  it  to  him,  or 
give  him  notice  that  he  has  received  it,  that  the  plaintiff  may 
call  for  it,  or  order  it  to  be  remitted.  In  Biddle  v.  Murphy,  7 
Serg.  &  B.  235,  it  is  ruled,  that  the  act  of  limitations  only  com- 
mences to  run  from  the  time  fraud,  if  there  be  any,  is  discovered 
or  becomes  known  to  the  party  in  interest.  So  in  the  case  of  the 
ffarrisburg  Bank  v.  Ibrsler,  8  Watts,  16,  it  is  decided  that  the 


May,  1848.]  McDowell  v.  Potteb.  605 


oaduer  of  a  bank  can  not  avail  himself  of  fhe  statute  of 
tions  to  defeat  an  action  on  his  own  note:  unless  he  can  show 
clearly  a  peif  ormance  of  all  his  duties  in  relation  to  it,  by  ex- 
hibiting the  note  as  due  and  unpaid  to  the  board  of  directors. 

The  authorities  cited  show  that  it  is  incumbent  on  the  defend- 
ant to  proTe  notice  of  the  receipt  of  the  money,  and  without 
such  proof  he  can  not  claim  the  protection  of  the  statute.  The 
principles  ruled  in  the  case  of  Harrisiburg  Batik  t.  Forsler  ap- 
ply here.  As  in  that  case,  an  attorney  stands  in  a  fidudaiy 
character,  and  before  he  can  be  permitted  to  avail  himself  of 
the  defense,  he  must  prove  that  he  has  performed  his  duly.  His 
omission  to  do  so  amounts  to  such  concealment  of  the  state  of 
the  business  as,  in  contemplation  of  law,  is  such  a  fraud  as  de- 
prives him  of  the  protection  of  the  statute,  and  makes  it  neoes- 
saiy  to  prove  payment  of  the  debt  due,  as  in  other  cases.  Al- 
though, as  a  general  rule,  the  attorney  is  required  to  furnish 
proof  of  notice  to  his  client,  yet  I  agree  he  may  shield  himself 
against  a  demand  of  long  standing  by  satisfactory  evidence  that, 
with  ordinary  care  and  diligence,  the  client  might  have  known 
that  the  money  had  been  collected  and  was  in  the  hands  of  the 
attorney. 

There  are  questions  of  fact  of  which  the  jury  must  judge, 
depending  on  a  variety  of  circumstances,  which  it  is  impossible 
to  enumerate.  The  onus,  be  it  observed,  is  thrown  upon  the 
defendant.  It  is  said,  it  may  be  difficult  for  an  attorney  to  be 
prepared  with  the  requisite  evidence.  It  some  cases  it  may  be, 
yet  the  cases  in  which  an  attorney  of  ordinary  care  will  be  ex- 
posed to  any  risk  on  that  account  will  be  rare;  and,  at  any  rate, 
it  is  as  easy  to  furnish  affirmative  proof,  and  as  reasonable  to 
require  it,  as  to  hold  that  the  plaintiff  shall  be  compelled  to 
prove  negatively  that  he  was  altogether  uninformed  of  the  receipt 
of  the  money.  Here  the  court  ruled  the  plaintiff  out  of  court, 
without  any  evidence  whatever  bearing  on  the  preliminary  point 
that  the  plaintiff  was  ever  apprised  of  the  collection  of  the 
legacy.  In  this,  we  think,  the  court  was  in  error.  The  proof, 
so  far  as  it  was  given,  tended  to  show,  and  as  such  was  compe- 
tent evidence,  that  the  plaintiffs  were  unaware  that  the  money 
was  in  the  hands  of  the  attorney,  and  that  they  at  least  had  never 
received  it.  The  burden  of  proof,  then,  I  repeat,  is  on  the 
defendants.  They  are  bound  to  show  affirmatively,  either  that 
the  plaintiffs  knew  of  the  collection  of  the  money,  or  that,  with 
ordinary  care  and  diligence,  they  might  have  known  it. 

It  is  next  contended  that  Mrs.  McDowell,  being  a/emeoovipri. 
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is  within  the  pioriBO  of  the  act  of  limitations,  and  oonsefjaenay 
the  statute  is  no  bar  to  her.  It  is  decided  that  an  action  on  the 
case  is  within  the  saving  olaose  of  the  act  of  1813,  relating  to 
limitations  of  actions :  Oeoghegan  t.  Beid,  2  Whart.  154.  Although 
not  within  the  letter  it  is  within  the  spirit  of  the  act,  as  has  been 
ruled  in  England  and  this  country.  At  the  time  the  legacy 
was  given,  Mrs.  McDowell  was  a  feme  sole;  but  when  suit  was 
brought  and  the  money  received,  a  feme  covert;  but,  notwith- 
standing, we  can  not  agree  that  this,  the  commencement  aud 
prosecution  of  either  suit,  was  a  reduction  of  the  legacy  into  the 
possession  of  the  husband;  particularly  connecting  it  with  the 
parol  proof  that  it  was  not  his  intention  to  convert  the  money 
to  his  own  use.  Thus  it  is  ruled  that  even  when  the  share  of 
the  wife  is  reduced  to  actual  possession,  yet  if  it  appear  that  lie 
did  not  intend  to  convert  it  to  his  own  use,  it  is  in  law  the 
property  of  the  wife:  Hind^B  EsUOe,  6  Id.  188  [34  Am.  Dec.  542]. 
In  Timbers  v.  KaU,  6  Watts  &  S.  290,  itis  said  that  the  undoubted 
rule  is,  that  reduction  into  possession,  by  the  husband,  of  his 
wife's  choses  in  action,  is  in  all  cases  prima  fade  evidence  of 
conversion  to  his  own  use,  but  the  presumption  of  intent  may 
be  repelled  by  disproof  of  the  fact  in  the  particular  instance. 

The  rule  is,  that  the  law  will  not  cast  the  ownership  on  the 
husband  without  his  consent.  If  this  be  so  where  the  choses 
of  the  wife  have  been  reduced  to  actual  possession,  much  more 
will  the  principle  apply  where  they  are  still  in  action  and  in  a 
course  of  recoveiy.  Indeed,  without  the  aid  derived  from  the 
parol  proof,  I  can  not  agree  that  the  husband,  in  suing  for  its 
recovery  in  the  original  suit  in  their  joint  names,  and  the  receipt 
of  the  money  by  the  counsel,  vras  a  reduction  into  possession  of 
the  husband  which  would  destroy  the  right  of  survivorship  in 
the  wife.  Then  the  question  arises,  whether  the  defendants  are 
permitted  to  take  advantage  of  the  proviso  in  a  suit  by  husband 
and  wife,  to  recover  the  wife's  choses  in  action,  or  is  the  wife  to 
be  postponed  to  the  time  she  becomes  discovert.  Although  the 
letter  of  the  act  doubtless  is  so,  yet  is  this  construction  within 
its  spirit  ?  The  proviso  in  the  act  runs  thus:  "  If  any  person  or 
persons  who  is  or  shall  be  entitled  to  any  action  of  trespass, 
detinue,  trover,  replevin,  actions  of  account,  debt,  actions  of 
trespass,  for  assault  and  battery,  wounding,  or  imprisonment, 
action  on  the  case  for  words,  be  at  the  time,  etc.,  within  the 
age  of  tweniy-one  years, /erne  covert^  non  compos  mentis,  impris- 
oned, or  beyond  the  seas,  that  then  such  person  or  persons  shall 
be  at  liberty  to  bring  the  same  actions  within  such  time  as  ave 
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before  limited,  after  their  comisg  to  or  being  of  fall  age,  disooT- 
erture,  of  sound  memoiy,  at  large,  or  returning  into  the  proyinoe, 
as  other  persons/' 

Now,  although  the  point  has  not  been  determined  as  io  femes 
covert,  that  I  am  aware  of,  yet  it  has  been  in  the  case  of  infants 
and  persons  beyond  seas.  Thus,  although  an  infant  is  excepted 
in  the  statute,  yet  if  an  infant,  by  his  guardian  during  his  in- 
fancy, brings  an  action,  the  defendant  can  not  plead  the  statute 
of  limitations:  Chandler  y.  VUdi,  2  Saund.  121.  The  reason 
giyen  is,  that  the  infant  is  not  bound  to  wait  until  he  comes  of 
age.  A  similar  point  was  determined  on  the  statute  of  fines:  4 
Heniy  VJJ..,  c.  24.  The  words  of  the  statute  are,  '*  that  infants 
and  their  heirs  shall  take  their  action  on  entry  within  fiye  years 
next  after  they  are  of  full  age  of  tweniy-one  years.''  On  these 
words  it  was  resolyed  that  an  infant  may,  if  he  pleases,  enter 
and  haye  his  action  before  he  is  of  full  age,  and  ayoid  the  fine: 
Plow.  366;  2  Inst.  619;  Cheny  y.  SmUhs,  1  Leon.  215.  The  same 
principle  is  also  ruled  as  to  x>ersons  beyond  seas.  In  Wilkinson 
on  the  statute  of  limitations,  pp.  21,  29,  it  is  said,  although 
persons  beyond  the  seas  are  priyileged  by  the  proyiso  in  the 
statute,  which  preseryes  the  demand,  it  can  not  be  objected  that 
the  plaintiff  should  haye  returned  to  England  before  he  had 
commenced  proceeding.  The  act  of  parliament  was  intende  I  to 
allow  priyileges,  and  not  to  abridge  any  right  which  the  persons 
mentioned  in  the  proyiso  had;  for  if  they  were  obliged  to  return 
from  beyond  seas  into  England,  before  they  can  maintain  an 
action  here,  the  statute  would  not  be  of  any  benefit  to  them,  and 
might  in  many  cases  yirtually  extinguish  the  demand;  as  if  a 
person  constantly  resident  in  the  East  or  West  Indies  were  to 
sell  goods  in  England,  it  might  not  be  worth  while  for  him  to 
proceed  to  England  to  bring  an  action. 

In  a  case  in  chancery,  where  it  was  objected  that  a  person  be- 
yond seas  ought  to  return  to  enable  him  to  commence  an  action, 
LordHardwicke  held  that  the  case  was  not  to  be  distinguished 
from  the  case  of  the  infant  in  Chandler  y.  VileU,  2  Saund.  120, 
and  therefore  he  oyerruled  the  plea:  Oagev,  Bulkeley^'Ridg.  temp. 
Hard.  284.  The  same  principles  apply  to  persons  non  compos, 
and  persons  imprisoned,  and  in  all  the  cases  enumerated  the 
defendant  can  not  plead  the  act  of  limitations.  But  is  the  law 
the  same  as  to  femes  covert  t  Can  the  defendants  ayail  them* 
selyes  of  the  act  of  limitations  where  suit  may  be  brought  by 
the  husband  in  the  name  of  the  husband  and  wife?  That  such 
•uit  may  be  brought  during  coyerture,  at  the  pleasure  of  the 
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hnsbondy  we  can  not  donbt,  bat  may  he  delay  the  suit  to  any 
indefinite  period  during  coverture  without  exposing  himself  to 
the  plea  of  the  statute?  We  think  not;  because  the  delay  is 
his  fault,  which  ought  not  to  prejudice  the  defendant,  and  the 
money  when  recovered  belongs  to  him.  It  is  true  that  in  this 
case,  if  the  testimony  is  believed,  he  has  treated  the  legacy  in  suit 
as  the  properly  of  the  wife,  but  he  may  change  his  views  in  that 
respect  at  any  time  before  and  after  judgment.  It  is  substan- 
tially his  suit,  and  while  his  name  remains  on  the  record  the 
defendant  is  at  liberiy  to  plead  the  act.  If  he  should  die,  and 
the  action  survive  to  the  wife,  a  difiEerent  question  would  be 
presented ;  but  if  she  should  die,  there  could  be  no  question 
about  it.  After  his  death  the  wife  may  within  six  years  there* 
after  maintain  the  suit,  according  to  the  letter  of  the  act;  but 
under  the  circumstances  as  they  now  exist  on  the  record  the 
statute  of  limitations  is  a  bar  to  the  action.  It  may  be  said  if 
she  may  bring  suit  after  his  death,  why  not  allow  her  to  avow 
the  act  before,  when  she  is  a  party?  Simply  because  in  contem- 
plation of  law  it  is  not  her  action,  but  the  action  of  the  husband. 
It  is  a  privilege  personal  to  himself,  and  can  not  be  made  to 
inure  to  his  benefit.  Besides,  the  defendant  is  entitled  to  the 
chance  that  his  interest  may  never  accrue,  as  she  may  die  before 
her  husband,  in  which  case  the  chose  would  be  the  property  of 
the  husband. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Statutb  of  Ldcitations,  wbbn  Commencxs'to  Bun  on  Monet  OoLLioni^ 
BT  Attornbt:  See  note  to  Agnew*a  Adm*x  v.  FeUemuin*8  Ex%  45  Am.  Deo. 
673.  The  principal  case  is  re'fiewed  and  qualified  in  CampbeU  v.  Boffgs,  48 
Pa.  St.  524,  and  the  rale  stated  to  be  that  the  statute  of  limitations  begins  to 
run  from  the  time  the  right  of  action  accrues,  and  not  from  the  time  when 
notice  is  given  of  the  receipt  of  the  money,  unless  there  has  been/reutduleni 
WMtalmcRi  on  the  part  of  the  attorney.  The  court  say,  at  page  525:  '*It  it 
on  this  ground  alone  the  ruling  in  McDowell  v.  PoUer  can  be  sustained 
The  pleadings  are  not  given  in  the  report  of  the  case,  but  the  opinion  rests 
upon  the  plaintiff's  replication  to  the  defendant's  plea  of  the  statute  that  he 
had  neglected  to  advise  them  of  the  receipt  of  the  money  'and  altogether 
concealed  the  same  from  their  knowledge.'  If  the  evidence  was  intended  to 
support  that  replication,  it  ought  to  have  gone  to  the  jury,  and  if  the  fraud 
was  found,  then  I  agree,  that  according  to  the  Pennsylvania  mode  of  holding 
the  above  rule,  the  statute  would  begin  to  run  only  from  the  discovery  of  the 
fraudulent  concealment;  but  if  the  court  meant  to  say  that  without  proof  of 
fraudulent  concealment,  the  statute  would  not  begin  to  run  in  favor  of  the 
attorney,  till  he  had  given  notice  that  the  money  was  in  his  hands,  and  that 
by  replying  frand  to  the  plea,  the  onus  was  thrown  on  the  defendant,  thai 
case  is  not  to  be  followed.  Understood  in  this  manner,  it  is  in  oonfliot  with 
the  authorities,  to  only  a  few  of  which  I  have  adverted,  and  irreconoilabli 
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with  the  oAtore  of  the  action  of  cumtmptU  and  of  the  statate  of  HmHatimw;  for 
on  what  is  the  action  founded  bnt  the  breach  of  the  implied  oontimct?  And 
when  is  the  contract  broken?  Manifestly  when  the  money  is  not  paid  oTsr 
within  a  reasonable  time  after  it  is  received.  There,  at  that  point,  the  cause 
of  action  accrues,  not  years  afterwards,  when  the  client,  with  a  lack  of  diligence 
for  which  he  alone  is  responsible,  discovers  that  it  is  in  the  hands  of  his  counseL** 

Statutb  of  Limxiations,  Disabilitt  of  C0VERTI7RB:  See  note  to  3foon  v. 
Armttrong,  36  Am.  Dea  69,  where  the  subject  is  discussed.  In  Crow  v. 
KighUiviger,  25  Pa.  St.  343,  it  was  held,  citing  the  principal  case,  that  the 
sstete  of  a  husband  in  his  wife's  lands  is  barred  by  an  actual  adverse  posses- 
■ion  of  it  by  a  stranger  for  twenty-one  years,  and  he  can  not  avoid  the  bar  of 
Hm  statate  by  bringiqg  the  action  during  his  wife's  life  in  their  Joint 


GoMMomiTEAi/CH  V.  Mageb  et  al. 

(8  Paininz.vAnA  Stats,  340.] 

icusT  UsB  Dub  Diuosngk  to  Levy  and  Make  the  Monet  de- 
manded by  an  execution  placed  in  his  hand;  what  i»  due  diligence  must 
necessarily  vary  with  the  circumstances  of  each  case;  but  where  there 
are  no  peculiar  reasons  known  to  the  sheriff  calling  for  the  exertion  of 
unusual  energy,  and  no  request  by  the  plaintiff  for  immediate  action,  a 
delay  of  three  or  four  weeks,  in  the  absence  of  collusion  or  fraud,  will 
not  be  deemed  Uk^cs  to  fix  the  oflScer  for  the  loss  of  the  debt. 
▲mHOBiTT  THAT  A  JuDOE  ExEBCisss  AT  Chambebs,  in  a  causc  pending, 
is  the  authority  of  the  court  itself,  and  it  may  be  enforced  by  attachment 
issued  by  the  court. 

/UDQE  HAS  POWXB  AT    GHAMBEBS  TO  StAT  AN  EXEOUTION   BSSUed  in  ^ao*- 

tion,  and  his  order  staying  it  is  binding  on  the  sherifil 

Fbopbb  Mode  of  Pboceedino  to  Obtain  a  Stat  of  Ezboution  in  Vaoa- 
TiON  is  by  summons  in  the  nature  of  a  rule  nifi,  fixing  a  day  for  a  hear- 
ing, and  served  on  the  opposite  party. 

Iix— NoncE  18  NOT  Always  Necbssabt,  for  in  some  oases  an  order  may 
be  without  summons;  nor  is  the  omission  of  it  fatal  to  the  validity  of  the 
proceedings,  ab  inUio,  in  any  case;  a  neglect  to  give  it  is  an  irregularis 
which,  on  application,  would  furnish  a  sufficient  ground  to  rescind  the 
order  made,  but  would  not  justify  the  officer's  refusal  to  obey  it. 

It  m  NOT  THE  DuTT  OF  A  Sheuff  to  Notift  Plaintiffs  in  Ezboutiom 
of  the  receipt  of  an  order  of  the  judge  staying  the  execution. 

No  Action  Lisa  against  a  Sheriff,  bt  Plaintiff  in  £xboution,  te 
misfeasance  in  the  non-execution  of  the  Ji,  /a,  placed  in  his  hands,  if  it 
has  been  stayed  by  order  of  a  judge. 

Ron-return  of  Exeoution  bt  Sheriff  until  after  the  Return  Dat 
is  not  such  negligence  as  of  itself  makes  the  sheriff  liable  to  an  action. 

Ebbor.  Debt  on  the  official  bond  of  Magee,  late  sheriff,  to 
leeorer  the  amount  of  Afi.  fa.  placed  in  his  hands  for  collection, 
on  the  ninth  of  April,  1814.  It  was  returned  the  next  NoTemUur, 
indorsed  ^*  stayed  by  order  of  court."    The  proof  showed  that 
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at  the  time  iheexecmUon  came  into  Magee's  bands,  and  for  a  long 
time  afterwards,  the  defendant  had  sufficient  personal  properly 
to  satisfy  the  judgment.  In  August,  1844,  a  judgment  was  re- 
covered by  another  person  against  the  same  defendant,  an  exe- 
cution issued,  and  Magee  under  it  levied  upon  and  sold  aU  of 
defendant's  properly  and  applied  it  toward  the  second  judgment. 
The  defendants  were  permitted  to  offer  in  evidence  an  order 
signed  by  Judge  Junkin  staying  the  first  fi.  fa.  until  the  next 
term  of  court,  and  dated  May  4, 1844.  They  proved  that  it  was 
delivered  to  Sheriff  Magee  ilie  day  it  bore  date.  The  plaintiffs 
objected  to  its  introduction:  1.  Because  the  sheriff  returned  the 
fi.fa.  stayed  by  order  of  court,  and  no  proof  can  be  given  to 
contradict  it;  2.  Because  the  proceedings  were  ex  parte,  without 
notice,  and  were  coram  rum  judice.  The  court  instructed  the 
juiy  that  the  order  of  the  judge  was  binding  upon  the  sheriff; 
that  the  plaintiffs  had  not  made  out  such  a  case  as  would  bind 
the  sheriff  and  his  sureties  for  the  debt,  and  that  they  should 
find  for  defendants. 


Brandebury,  for  the  plaintiffs  in  error. 
Beed,  contra. 

By  Court,  Bell,  J.  It  is  true  a  sheriff  must  use  due  diligence 
to  levy  and  make  the  money  demanded  by  an  execution  placed 
in  his  hands.  What  will  amount  to  due  diligence  must  neces- 
sarily vary  with  the  circumstances  of  each  case;  but  it  may  be 
safely  affirmed  that  when  there  are  no  peculiar  reasons  known  to 
the  sheriff  calling  for  the  exertion  of  unusual  energy,  and  no 
special  request  by  the  plaintiff  or  his  agent  for  immediate  action, 
a  delay  such  as  occurred  here  before  the  delivery  of  the  judge's 
order  of  the  fourth  of  May,  in  the  absence  of  collusion  or  fraud, 
will  not  be  deemed  laches  to  fix  the  officer  for  loss  of  the  debt. 
Indeed,  no  fact  is  suggested  on  the  record  tending  to  show  that 
the  lapse  of  time  that  intervened  between  the  deliveiy  of  the  writ 
and  the  making  of  the  order,  endangered  the  plaintiff's  demand. 
The  execution  which  eventually  swept  the  goods  of  the  defend- 
ant, Ernest,  was  not  issued  until  long  after,  and  its  success  was 
consequent,  not  on  the  delay  of  the  sheriff,  but  inddentally  upon 
the  legal  effect  of  the  judge's  interference. 

The  inquiry  is  thus  reduced  to  the  single  question,  whether  his 
order  to  stay  proceedings  was  obligatory  on  the  sheriff,  or  a  null- 
ity, commanding  neither  respect  nor  obedience.  The  aathoriiy 
that  a  judge  exercises  at  chambers  in  a  cause  pending,  is  the 
authority  of  the  court  itself:  Doe  dem.  PreaooU  v.  Bae^  9  Bing. 
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104;  S.  0.,  1  Dowl.  Fr.  B.  274.  And  it  may  be  enforoed  by 
attaohment  iflsned  by  the  court,  for  the  reason  that  disobedience 
of  a  judge's  order  is  a  contempt  of  the  court,  and  punishable  as 
such. 

^  It  is  said,  that,  upon  any  other  principle  than  that  of  dele- 
gated authority,  it  would  be  difficult  to  demonstrate  the  yalidily 
of  many  of  the  acts  done  by  judges  in  cases  and  under  drcum- 
stances  in  which  the  legislature  has  not  specially  invested  them 
with  power,  in  their  indiridual  capacities.  This  species  of 
jurisdiction  is  exercised  ex  necemJtaie  rei  to  prevent  injustice 
and  oppression,  and  to  facilitate  and  direct  the  interlocutory 
proceedings  of  suits  at  law.  It  consequently  embraces  a  variety 
of  subjects  more  or  less  important  to  a  proper  administration  of 
justice.  Some  of  them  are  of  course;  and  the  administration 
of  others  calls  foV  the  exertion  of  a  sound  judgment  and  discre- 
tion. It  is  properly,  therefore,  under  the  control  of  the  court 
from  which  the  authority  is  derived,  and  to  which  a  dissatisfied 
pariy  is  at  liberty  to  appeal.  Among  the  subjects  which  reason- 
ably fall  within  the  circle  of  this  jurisdiction,  the  power  of 
staying  an  execution  issued  in  vacation  has  been  repeatedly 
recognized  and  acted  on.  Such  an  authority  to  be  exercised  by 
a  single  judge,  is  indeed  necessary  to  prevent  oppression,  and 
to  prohibit  the  undue  sacrifice  of  property  illegally  levied.  For 
these  purposes  it  should  be  liber,  dly,  though  cautiously,  exer- 
cised. There  can  exist,  therefore,,  no  doubt  that  a  judge  of  the 
court  of  common  pleas  possesses  authority  to  make  such  an 
order  as  is  complained  of  here,  and,  when  properly  made,  that 
it  is  obligatoiy  on  the  officer  to  whom  it  is  addressed.  But 
while  this  is  conceded,  it  is  insisted  that  the  order  under  consid- 
eration was  coram  non  jtidice,  and  void  for  want  of  previous 
notice  to  the  plaintifis  in  the  execution.  It  is  very  true  that  the 
proper  mode  of  proceeding  in  most  cases  is  by  summons,  in  the 
nature  of  rule  niai^  fixing  a  day  for  a  hearing,  and  served  on  the 
opposite  party.  Without  this  the  judge  ought  not  to  interfere, 
unless,  indeed,  the  order  or  direction  sought  is  of  course. 
When  the  order  is  made,  notice  of  it  should  be  given  to  the 
party  to  be  affected  by  it;  otherwise  he  is  at  liberty  to  disregard 
it:  Bagly's  Frac.  15  ei  seq.  But  notice  is  not  always  neces- 
sary, for  in  some  cases  an  order  may  bo  without  summons. 
Nor  is  the  omission  of  it  fatal  to  the  validity  of  the  proceeding, 
ab  initio^  ii\  any  case.  Though  it  is  highly  proper,  and  indeed 
indispensable  to  correct  practice,  a  neglect  to  give  it  is  but  an 
iiregularity,  which,  upon  application,  would  fnxniaha  sofBcient 
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giound  to  leaoind  fhe  order  made,  but  woald  not  justify  the 
officer's  refusal  to  obey  it.  The  power  of  acting  residing  in  the 
judge,  it  is  no  part  of  the  sheiifTs  business  to  inquire  whether  it 
has  been  executed  in  an  orderly  manner,  or  to  determine  how&r 
the  steps  properly  precedent  to  the  order  have  been  taken.  In 
this  respect,  the  Jiai  at  chambers  is  analogous  to  a  writ,  which 
the  sheriff  is  bound  to  execute,  though  it  be  irregular;  the  dis- 
tinction being  between  process  voidable  for  irregularis,  and 
process  void  by  lack  of  jurisdiction  of  the  subject. 

Nor  was  it  tiie  duly  of  the  sheriff  to  notify  the  plaintiffs  in 
the  execution,  of  the  receipt  of  the  judge's  order.  He  was  jus- 
tified in  presuming  that  aU  had  been  rightly  acted;  and  could 
not  with  propriety,  or  for  any  purpose  of  legal  effect,  inquire 
further.  Some  degree  of  diligence  was  due  from  the  plaintifb; 
and  an  application  from  them  to  the  judge,'  would  doubtless 
have  procured  a  rescission,  or  at  least  a  modification  of  the 
order,  by  the  annexation  of  a  condition  preservatiye  of  their 
priority  of  lien:  Clark  y.  Mdnns^  1  Dowl.  P.  0.  656;  Bagly's 
Prac.  29.  Either  of  these  courses  was  within  the  power  of  the 
judge.  The  first  would  probably  have  been  pursued,  had  he, 
on  inquiry  after  summons,  been  satisfied  his  order  was  irregular 
and  improperly  obtained.  The  latter  might  have  been  affected 
by  a  direction  to  stay  proceedings,  after  levy  made,  the  levy  to 
remain  as  a  securify.  But  lacking  any  motion  of  this  sort,  it 
certainly  Ues  not  in  the  mouths  of  the  plaintiffs  to  impeach  the 
sheriff  of  misfeasance  in  the  non-execution  of  the  fieri  facioB. 
His  hands,  as  we  have  seen,  were  tied.  It  is  not  enough  to 
aTer  the  plaintiffs  knem  nothing  of  the  order,  and  could  Uiere- 
fore  take  no  steps  for  its  abrogation  or  amendment.  The  an- 
swer is,  they  might  have  known  it,  had  they  inquired  of  the 
sheriff  touching  the  non-execution  of  the  writ:  an  inquiiy  as 
commonly  made  as  it  is  natural.  That  they  did  not  do  this,  is 
their  misfortune,  if  not  their  fault;  the  consequences  of  which 
are  not  to  be  Tisited  upon  the  officer,  who  is  in  no  default.  The 
truth  is,  the  inceptive  error  was  committed  1^  the  judge;  first, 
in  acting  upon  an  ex  parte  hearing;  and  next,  in  granting  an 
unconditional  order,  without  respect  to  the  rights  of  the  plaint- 
iffs. The  result  of  this  mistake,  in  this  particular  case,  ought 
to  warn  the  associate  judges  of  the  commonwealth,  who  are  not 
expected  to  be  learned  in  matters  of  law,  against  a  similar  in- 
terference with  process,  without  an  opportunify  first  given  to 
the  antagonist  party  to  be  heard.  The  English  mode  of  pro- 
oeduie  in  sueh  oases  is  clearly  pointed  out  in  Bagly's  Praotiee, 
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at  OhamberSy  o.  1,  and  being  well  calculated  to  protect  the 
rights  and  interests  of  aU  parties,  should  be  followed,  here,  as 
closely  as  possible. 

The  inquiry  recurs,  What  was  the  effect  of  the  judge's  order? 
Oertainly  to  hang  up  the  execution  until  after  the  return  lay. 
Its  functions  wero  thus  suspended  until,  by  lapse  of  time,  its 
yitality  was  eztingfuished.  Beyond  the  return  day,  its  opera- 
tion and  Tigor  could  only  have  been  preserved  by  an  actual  levy; 
or  rather,  the  effect  of  the  levy  being  to  place  the  goods  in 
ffremio  legia,  they  would  have  so  remained  for  satisfaction  of  the 
plaintiffs'  execution,  unless  released  by  their  consent  or  mis- 
conduct, or  by  operation  of  law.  But  a  levy  under  the  first 
execution  being  wanting,  it  had  no  hold  on  the  goods  after  the 
return  day.  Consequently,  the  second  execution  was  the  only 
effective  one  in  the  hands  of  the  sheriff  at  the  time  of  the  sale 
of  the  goods.  The  proceeds  were  therefore  properly  applied  in 
satisfaction  of  it. 

The  non-return  of  the  first  execution  until  after  November 
term,  is  not  such  negligence  as  of  itself  makes  the  sheriff  liable 
to  an  action.  Though  it  would  be  better,  regularly,  to  make 
return  of  all  such  vnits,  it  seems  to  be  settled  he  need  not  do 
BO,  unless  specially  ruled:  Bing.  on  Ex.  251;  Wats,  on  Sher. 
88.  But  were  this  otherwise,  the  neglect  to  return  the  vmt 
is  not  assigned  as  a  breach  of  the  official  bond,  and,  therefore^ 
presents  no  subject  for  inquiiy  here.  Nor  is  there  anything  in 
the  breach  suggesting  a  false  return.  It  has  already  been  shown 
that  the  authority  exercised  by  a  judge  at  chambers,  is  the  au- 
thority of  the  court.  His  order  is,  in  legal  contemplation,  the 
order  of  the  court,  and  may,  vrithout  impropriety,  be  so  treated 
in  a  return  of  the  vnit.  Hie  objection  to  the  evidence  is  conse- 
quently unsound,  and  the  averment  of  a  false  return  unsustained. 

Judgment  affirmed. 


LiAJOLinr  or  Shbbitf  iob  Kon-uctubh  of  Exboution:  See  note  to  Sloan 
V.  Ccue,  25  Am.  Deo.  672;  HaU  v.  Brooks,  30  Id.  485,  and  note.  IWlare  to 
letomaa  ezeoation  within  the  time  commanded,  after  oomplete  serrioe  of 
the  same,  without  proof  of  actual  loes,  will  not  entitle  a  judgment  creditor 
to  an  action  on  the  caae  against  the  sheriff:  Fletcher  v.  Bradley,  36  Id.  324. 

Damages  for  Failubb  to  Sebvb  Execution  :  See  Isham  v.  EggUston,  19 
Am.  Dea  714;  HocUdon  v.  Wimns,  20  Id.  347;  HaU  v.  Brooks,  30  Id.  485. 

PowKB  OF  Court  to  Stat  ExxounoN.— Conrtsi  of  law  have  a  general 
•apervisoiy  power  over  their  process,  and  may  stay  an  execution  to  prevent 
€r  oorrect  any  abuse  of  it,  according  to  the  equities  of  each  particular  case: 
Sawm  V.  JiomU  Venwn  Bank,  2  R.  I.  382;  Bobinmm  v.  Chesseldme,  4  Scam. 
(DL)  332.  In  the  former  case,  Haile,  J.,  who  delivered  the  opmion  of  the 
Am.  Dm.  Vol.  ZLEC— » 
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ecNirty  Mjts  ''We  are  wtisfied  that  tlie  ocrart  hae  aa  entire  control  over  ift» 
proeew,  and  that  it  ia  in  the  diaoretion  of  the  oonrt  to  grant  or  atay  the  eze- 
eation  in  each  particnlar  caae,  aooording  to  the  oirnomataaoea.  Bat  thia  dia- 
oretion moat  be  jadicialiy  exerdaed;  and  nnleea  faeta  are  hnmght  to  the 
knowledge  of  the  oonrt  which  fomiah  a  joat  gronnd  for  interpoaition,  the 
oonrt  will  not  interfere  with  the  regular  oonrae  of  prooeedinga."  Hence, 
where  aa  exeontion  haa  been  iaaaed  on  a  void  Judgment,  the  coort  haa  ample 
power,  on  motion^  to  arreat  the  prooeaa:  Sanchet  y.  Carriagot  31  CaL  170; 
CMpmmn  y.  Bowman^  14  Id.  Iff7;  Murdoch  v.  De  VrieSj  37  Id.  527;  Jjogam  y. 
HiOegam^  16  Id.  200;  KeUhan  y.  Orippm,  87  Id.  223. 

The  caae  of  Stmcika  y.  Ga/rriaga,  mtpra^  waa  a  salt  brought  to  reetrain 
a  Bale  under  exeontion  on  the  ground  that  the  judgment  under  whidi 
it  waa  iaaned  waa  Yoid.  The  oonrt,  per  Sawyer,  J.,  aay:  *'We  think  the 
complaint  preaenta  no  oaee  for  aa  injunction.  If  the  judgment  upon 
which  the  execution  ivaed  and  the  execati<»i  itaelf  are  void  up<m  their 
face,  the  county  court  haa  ample  power  to  afford  apeedy  and  adequate 
relief.  If  the  judgment  ia  void,  the  oonrt  haa  entire  control  over  the 
prooeea  and  can  arreat  it  The  county  judi^e,  alao,  upon  a  proper  appliea- 
tion,  haa  authority  to  order  a  auapension  of  the  execution  of  the  writ  till  a 
motion  before  the  court  to  recall  or  quash  it  can  be  heard."  Thia  power  of  a 
court  of  staying  its  execution,  where  it  is  manifestly  joat  that  the  judgment 
ahonld  not  be  further  enforced,  extenda  to  granting  a  perpetual  atay:  Wtkh  y. 
TiUnoorih,  22  How.  Pr.  474;  Barnes  y.  Camaek,  1  Barb.  390;  Davia  y.  Tif- 
fany, 1  Hill,  642;  GameUT,  Dakin,2S'N.  Y.  253;  Palmer  v.  Hutehins,  1  Cow. 
42;  BakfT  v.  Taylor,  Id.  165;  Monroe  v.  Upton,  50  N.  Y.  593;  SmUhy.  Paget 
15  Johns.  395;  Lansing  v,  OrcoU,  16  Id.  4;  Marehy.  Hayvoood,  6  Humph. 
212;  Butland'a  Adm'rv.  Pippin,  7  Ala.  469;  Harrison  v.  Sales,  6  Pa.  St.  393. 

Many  different  cases  have  arisen  in  which  the  courts  have  held  that  they 
would  grant  a  perpetual  atay  of  execution.  Thna,  if  a  dischaige  in  bankruptcy 
waa  obtained  too  late  to  be  pleaded,  the  remedy  ia  by  motion  for  a  perpetual 
atay  of  execution:  Palmer  y.  HuUMns,  1  Cow.  42;  Baker  v.  Taylor,  Id.  165; 
Cornell  v.  Dakin,  38  N.  Y.  253;  Monroe  v.  Upton,  60  Id.  593.  So  where, 
between  the  argument  of  a  cause  in  error  and  the  deoiaion  of  the  oonrt  affirm- 
ing the  judgment,  the  debtor  haa  been  discharged  in  bankruptcy,  a  perpetual 
atay  of  execution  will  be  granted  on  motion:  Parks  v.  Goodwin,  1  Mich.  85. 
And  where  the  debtor  obtained  his  discharge  after  the  judgment  in  the  lower 
court,  and,  aupposing  it  to  be  a  diacharge  ipso  facto,  neglected  to  inform  hia 
attorney,  who,  after  the  dischaige  and  ia  igaoranoe  of  it,  took  the  case  upon 
appeal  where  the  judgment  below  waa  affirmed  and  execution  isaued  thereon, 
on  a  motion  to  grant  a  perpetual  stay,  the  court  granted  the  motion  oa 
condition  that  the  appellant  pay  the  ooeta  of  the  appeal:  Bosttoiek  v.  Dodgt^ 
2  Dougl.  331.  Where  the  judgment  creditor  and  defendant  entered  into  a 
parol  agreement  that  the  former  should  bid  ia  the  property  at  execution  aale, 
and  bold  it  aa  collateral  security  for  the  debt,  when  the  debt  haa  been  aatiafied 
out  of  the  rents  and  profita  of  the  property,  aa  execution  isaued  for  the  reai* 
due  appearing  from  the  record  to  remain  unpaid,  will  be  atayed:  Harriatm  v. 
Sales,  6  Pa.  St.  393.  Where  a  person  who  haa  recovered  a  judgment  bringa 
aucceaaive  suits  thereon,  in  different  courts,  without  issuing  any  execution, 
and  he  admita  that  auch  suits  were  brought  for  the  purpose  of  coercing  pay- 
ment of  his  debt  by  accnmulating  costs,  the  court  in  which  the  last  auit  is 
brought  will  grant  a  perpetual  stay  of  proceedings  in  all  the  auita  in  that  court 
except  the  first:  Keeler  v.  King,  1  Barb.  390. 

Where  a  person  has  a  judgment  which  ia  a  lien  on  separate  parcela  of  land 
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bdoDging  to  the  Judgmaat  debtor,  one  of  whidh  is  sabjeet  to  other  liens,  • 
perpetoal  etey  will  be  granted  against  the  latter  parcel  nntil  hie  remedy 
against  the  other  parcels  has  been  ezhaosted:  Welch  y.  I^tUworth,  22  How. 
Pr.  474.  A  sheriff  is  not  anthorued  to  pay  the  money  doe  on  a  jadguient 
and  keep  the  execution  open  for  his  own  benefit,  and  on  motion  the  court 
will  order  satisfaction  to  be  entered  on  the  judgment  and  quash  the  execu- 
tion: Rvllamd  t.  P^ftpin,  7  Ala.  460.  In  Davis  t.  Tiffanij,  1  HiU,  642,  a 
Tendee  of  land,  having  obtafaied  his  deed,  was  subsequently  notified  of  aa 
outstanding  lien  by  judgment  against  the  yendor,  whereupon  the  Tendee 
promiMd  the  creditor  to  retain  a  portion  of  the  purchase  money  for  hie 
benefit,  which  the  Tendee  did  not  do;  but,  under  a  belief  that  the  Tender 
was  in  good  drcumstaaces,  paid  it  to  him.  The  creditor  suffored  the  judg- 
ment to  lie  ten  years  after  it  was  docketed,  and  then  sued  out  execution,  am 
which  the  lands  so  purchased  were  seised.  The  court  held  that  the  Tendee's 
right  being  clear,  he  was  entitled  to  summary  relief  by  an  order  for  a  per- 
petual stay  of  proceedings.  SetMe^  it  would  haTe  been  otherwise  if  there 
had  been  any  doubt  of  the  yendee's  good  faith  in  purchaaing,  or  in  failing  to 
retaiii  part  of  the  purchase  price.  So  where  P.  was  seised  of  two  fanns, 
wlilch  were  bound  by  a  judgment  to  8.,  and  one  of  the  farms  was  afterwards 
sold  to  W.,  and  the  other  to  T.,  who  for  part  of  the  consideration  money 
gave  P.  a  bond  conditioned  to  pay  off  and  discharge  the  judgment  against  P., 
but  T.  neglected  to  pay  off  the  judgment  and  procured  R.  to  adTance  the 
money  for  the  balance  due  on  it  and  take  an  assignment  of  his  security,  and 
afterwards  the  judgment  was  assigned  to  the  son  of  T.,  who  issued  an  execn* 
tion  thereon,  which  he  caused  to  be  levied  on  the  farm  which  W.  had 
purchased  of  P.,  on  motion  of  W.  a  rule  was  granted  to  stay  proceedings  on* 
the  execution,  as  it  respected  the  farm  of  W.,  until  the  further  order  of  the^ 
court:  Smith  v.  Page,  15  Johns.  396.  And  where  A.,  who  was  insolvent, 
recoTered  a  judgment  against  B.,  and  K  had  a  suit  pending  against  A.,  it  was 
held  that  A.*s  execution  should  be  stayed  till  the  decision  of  B.'s  suit:  Steere 
T.  St€^fford,  12  R.  I.  131.  The  lower  court  has  no  authority  to  stay  an  exe- 
cution after  a  judgroent  or  decree  of  the  appellate  court:  DibreU  t.  JSoitiaadp. 
8  Terg.  (Tenn.)  507;  MarywiOe  t.  Btuhanan,  3  GaL  212. 

In  some  of  the  states  stay  laws  are  in  force  under  which  defendants  may 
delay  the  issuing  of  execution  on  giTing  security  according  to  the  proTisiona 
of  the  statutes,  while  they  move  for  a  new  trial  or  take  an  appeaL  The  pro- 
visions of  these  statutes  differ  considerably,  as  will  be  seen  from  the  following 
extract:  "  In  Alabama,  no  stay  [is  allowed]  except  on  appeal;  in  Arkansas,  a 
stay  of  three  months,  upon  giving  security  approved  by  the  court;  in  Dela- 
ware, six  montha— on  justices'  executions,  six  to  nine  months;  in  Oalifomia 
the  courts  have  discretionary  powers  to  stay;  in  the  District  of  Columbia,  in 
justices'  courts,  one  to  six  months;  in  Georgia,  sixty  days;  Indiana,  on  any 
sum  exceeding  seventy-five  dollars,  six  months;  Iowa,  two  to  twelve  months; 
Kansas,  in  justices'  courts,  from  one  to  four  months;  Kentucky,  three  months, 
when  secured;  Matyland,  six  months—in  justices'  courts,  twelve  months; 
Michigan,  in  justices'  courts,  four  to  six  months;  Mississippi,  in  justices' 
courts,  one  month;  Nebraska,  justices'  courts,  three  to  six  months,  and  in 
the  district  court,  one  year;  in  New  Jersey,  in  justices'  courts,  one  to  six 
months;  North  Carolina,  in  justices'  courts,  six  months;  Ohio,  in  justices' 
oourts,  two  to  eight  months;  Pennsylvania,  six  to  twelve  months;  Tennessee, 
eight  months;  West  Virginia,  until  next  term — ^in  justices'  courts,  one  to  four 
months;  Wisconsin,  in  justices'  courts,  not  exceeding  five  months,  and  in 
courts  of  general  jurisdiction;  no  stay  in  Mississippi,  Missouri,  New  Jersey » 
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TenoMSM,  Teniio&t»  and  Vixgiiiia:"  Hennaa  on  BzMOtloBi^  60S.  In  ordar 
to  obtain  a  stay  of  ezeontion  under  the  proTiaioiui  of  tiieae  statstea,  the  pro- 
ceedings presoribed  by  them  mnst  be  strictly  pnnned:  The  Boanoahe,  8 
Blaokf.  380;  Pemuylvtmia  S,  B.  Co.  ▼.  CammonweaUh,  89  Pa.  St.  403;  Erie 
CUy  Bank  y.  CampUm,  27  Pa.  St  195;  Onderdani  r.  JBrnnuma,  2  Hilt.  504; 
Mobdumne  etc.  v.  WoodJlmry,  10  GaL  188.  In  New  York  It  is  held  that  the 
provisions  of  the  oode  do  not  abridge  the  power  the  sapreme  court  has  always 
bad  over  its  own  judgments,  and  that  it  may,  in  its  discretion,  stay  proceed- 
ings pending  an  appeal  without  the  prescribed  seoority,  and  that  the  exercise 
of  this  diBcretion,  unless  abused  or  capricious,  is  not  reviewable  in  the  coort 
of  appeals:  Ortmger  v.  Gra%g^  85  N.  T.  619;  and  it  seems  in  that  state  that 
a  stay  wUl  be  granted,  without  security,  when  the  appellant  is  amply  able  to 
respond  to  any  Judgment  that  may  be|^ven:  PolhaimuB  v.  Moaer^  7  Robt.  448. 
The  power  of  courts  to  temporarily  stay  the  inning  of  execution  is  exercised 
in  an  almost  infinite  variety  of  circumstances,  in  order  that  the  ends  of  }iis- 
tioe  may  be  accomplished:  Freeman  on  Executions,  sec.  82. 

The  practice  of  staying  executions  probably  prevails  to  a  greater  extent 
than  authorised  by  law.  Thus,  after  the  entry  of  Judgment  against  him,  the 
defendant  usually  aaks  for  a  stay  of  proceedings  for  some  designated  number 
of  days.  The  request  is  generally  grsnted.  We  are  inclined  to  think  the* 
the  courts  err  in  entering  these  stays  of  proceeding.  They  are  not  based  on 
any  error  or  irregularity  in  the  prooeedings,  and  are  commonly  sought  because 
tile  defendant  finds  it  convenient  to  longer  withhold  the  amount  which  he  has 
been  found  liable  to  pay  plainti£El  One  of  the  orders  appealed  from  in  the 
ease  of  Livermore  v.  Hodghms^  64  GaL  637,  directed  a  stay  of  execution  un- 
til another  action  between  the  partiea  was  determined,  or  until  the  further 
order  of  the  court.  In  roversing  this  order,  the  court  said :  **  Plaintiff  having 
obtained  his  judgment  is  entitled  to  enforce  it,  unless  it  be  set  aside  or  modi- 
ied  in  due  course  of  law." 


Eelleb's  Appeal. 

[8  PiirHRX.VAnA  Statb,  388.] 

Wbirb  ADinHDXRaTOR  HAS  Mqnst  iif  HIS  Hahsb,  OB  PiMmffT  ov  no 
Estate,  and  loans  or  sells  it,  a  mora  rigid  accountability  is  created  thaa 
when  a  security  comes  into  his  hands  for  collection. 

AfiMIVISTRATOB    18  NOT    ChABOKABLB  VOB    NOT  IhMSDIATXLT  SVINO    OH  ▲ 

NoTB  of  the  decedent's,  past  due  when  it  comes  into  his  hands,  if  the 
drawer  remained  in  good  credit  up  to  the  time  of  his  failure. 

Appeal  from  oiphans'  court.  On  the  BetUement  of  Eeller^f 
aecounts,  as  administrator,  the  court  refused  to  allow  him  a 
eredit  for  the  loss  on  a  note  held  by  decedent.  The  opinioa 
•uffioienily  states  the  further  facts. 

Biddte^  for  the  appellant. 
TFotts,  corUra. 

By  Oourt,  Ooultbb,  J.  The  rule  of  aoooontaUliiy,  as  appli- 
•able  to  executors,  administrators,  guardians,  and  other  trustees. 
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is  one  of  tozj  great  importanoe:  the  precise  limitaAioBS  of  which 
are  not,  and  perhaps  can  not  be  definitely  traoed  or  defined,  in 
their  application  to  particular  cases.  Much  must  be  left  to  the 
discretion  of  the  courts,  who  will  duly  estimate  the  lights  and 
shadows  of  cases  as  they  arise,  and  with  caieful  hand  adjust 
acknowledged  principles  to  the  case.  It  is  peculiarly  a  branch 
of  equity  jurisprudence,  where  the  conscience  of  the  chancellor, 
enlightened  and  controlled  by  adjudicated  precedents,  is  the 
umjnre.  This  I  may  say,  however,  that  a  court  of  chancery 
always  deals  with  great  tenderness  towards  a  trustee  acting  in 
good  faith. 

A  striking  lineament  in  the  case  under  consideration  is,  that 
the  administrator  did  not  give  a  new  and  original  credit  to 
Martin  Miley.  He  found  the  bond  among  the  decedent's 
papers,  and  it  had  been  due  something  over  four  months  before 
decedent's  death.  Saxton  died  in  January,  1842,  and  Miley 
fiuled  in  the  fall  of  1848,  the  precise  date  not  stated  on  the 
paper*book.  During  the  interval,  no  change  of  circumstances, 
or  new  posture  of  the  obligor's  afEcdrs  occurred,  to  put  the 
administrator  on  greater  rigilance  than  had  been  observed  by 
the  deceased  in  his  life-time.  The  obligor,  during  the  year, 
made  considerable  payments  on  the  bond,  amounting  to  two 
hundred  and  ninety-one  dollars,  nearly  one  half.  Miley's  credit 
continued  perfectly  good  until  his  fiulure,  which  produced  gen- 
eral surprise  in  the  neighborhood.  Every  witness  called  testifies 
to  thiB  fact.  And  they  all  say  they  would  have  trusted  him  for 
a  larger  sum  up  till  the  time  of  his  failure;  and  he  was  indebted 
to  four  of  them  for  much  larger  sums.  It  is  not  pretended  that 
the  administrator  acted  otherwise  than  with  honesfy  of  purpose. 
The  worst  that  can  be  said,  is,  that  it  was  an  error  in  judgment 
on  the  part  of  the  accountant;  and  that  he  had  not  a  keener 
vision  into  the  vicissitudes  of  fortune,  than  all  the  rest  of  the 
people  in  his  neighborhood.  A  distinction  is  taken  in  our 
books  between  cases  where  the  administrator  has  money  in  his 
hands,  or  property  of  the  estate,  and  loans  or  sells  it;  and  cases 
where  a  security  comes  into  his  hands  for  collection.  In  the 
former  case,  a  more  rigid  accountability  is  created;  because  he 
parts  with  that  which  is  already  in  his  hands,  and  secure  to  the 
estate;  and  ought,  therefore,  to  look  more  closely  into  the  cir* 
'  cumstances  of  those  on  whose  credit  he  parts  with  it.  The 
administrator  in  this  case  is  entitled  to  the  benefit  of  this  dis- 
tinction, because  he  only  continued  a  confidence  already  reposed 
in  the  oUigor,  by  the  decedent.    A  slumbering  evednliiy,  oi 
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CMcgteas  indiifrffence,  on  the  part  of  a  trofltee,  the  law  will  not 
tolerate.  He  must  do  as  a  pradent  man,  under  like  drciim- 
atanoea,  might  do  in  his  own  case.  The  most  stringent  of  our 
own  cases  require  that  the  administnitor  Should  be  guilty  of 
gross  negligenoe  in  order  to  charge  him:  Johnston's  EBkUe,  9 
Watts  ft  8. 108.  We  can  not  saj  that  the  administrator  in  this 
case  was  gnilty  of  gross  negligenoe. 

It  must  be  borne  in  mind  that  the  office  of  administiator,  ez- 
ecntor,  and  goardian  is  one  of  the  highest  and  most  absolute 
necessity  in  societj;  and  in  a  great  majority  of  cases  is  undertaken 
more  out  of  kindness  and  duty  than  with  any  hope  or  expecta- 
tion of  emolument,  and  is  attended  in  its  fiuthful  discharge  with 
trouble,  anxiety,  and  haeard.  In  the  case  of  Knight  t.  Ecarl  of 
Plymouth,  3  Atk.  480,  Lord  Hardwicke  observes:  ''If  there  is 
nothing  willful  in  the  conduct  of  the  trustee,  no  mala  fides,  the 
oourt  will  always  &yor  him.  To  subject  him  to  losses  which  he 
could  not  foresee,  would  be  manifest  hardjahip,  and  would  be 
deterring  every  one  from  accepting  such  an  office."  We  think  the 
administrator  in  this  case  was  in  the  exercise  of  ordinary  care 
and  prudence,  and  was  not  guilty  of  gross  negligence,  and 
therefore  he  ought  not  to  be  charged  with  the  three  hundred 
and  thirty-nine  dollars  and  fifty-six  cents,  the  balance  of  Martin 
Miley's  note,  which  he  prayed  credit  for  in  his  account;  and 
that  the  decree  of  the  orphans'  court,  striking  out  that  credit 
from  his  account,  was  error. 

It  is,  therefore,  so  far  reversed;  and  it  is  ordered  that  tha 
oourt  below  reform  the  account  accordingly. 

Decree  reversed;  account  to  be  reformed  as  above. 


AratDnsTRAToa  »  mot  Liablb  voa  NaoLsomio  to  Su^  nnlMi  he  Mted 
in  bad  faith,  or  was  guilty  of  willful  default,  or  gross  negligenoe:  Tkoma§ 
V.  White,  14  Am.  Dec.  66,  aod  note;  see,  also,  Darrel  v.  Sdat,  4  Id.  613.  Ln 
N^*»  AppecU,  57  Pa.  St.  91,  it  was  held,  citing  the  principal  case,  that  aa 
executor  is  not  bound  to  sue  at  once,  but  may  leave  a  debt  where  he  finds  it^ 
anless  there  be  danger. 


Speohi  v.  CowdOTsrwRAi/ca. 

[8  Pxinitn.TA2IX4  SXAZB,  812.] 

SuMBAT  Law.— Statute  Probdutiko  **Akt  Wobldlt  BMFunmaiR  or 
business  whatever  on  the  Lord's  day,  commonly  called  Sunday,  works  of 
naoessity  and  charity  only  excepted,"  is  not  in  conflict  with  that  section 
<rf  the  constitution  giving  all  men  the  right  to  worship  God  according  to 
the  dictates  of  their  own  consdenoe,  and  declaring  that  no  pref eren^ 
shall  be  given  by  law  to  any  religious  establishment  or  mode  of  worshipb 


May,  1848.]        Sfecht  v.  Oommonwealth.  619 

Statutb  Fboauliiao  "Airz  Wobldlt  Euflotmbht  o&  BuBnrm  what- 
ever ON  VUE  Iaihd's  Dat,  works  of  nececdty  and  charity  only  excepted," 
IB  CBMiitialiy  a  civil  regulation,  made  for  the  government  of  man  as  a  mem- 
ber of  society,  and  ita  sole  misnon  is  to  incolcate  a  temporary  weekly 
cessation  from  labor. 

liBVEMTH-DAT  Aj>VBNTIBT8»  AND  OXHSBS  WhO  €k>M80iaHTI0U8LT  KeBP   THE 

Sevbei-b  Day  of  the  Week  to  worship  Qod»  are  as  much  bound  to  re- 
frain iroro  bnsiness  or  worldly  employment  on  Sonday,  under  a  st^tate 
pruhibitin£{  the  aame»  as  any  other  persons. 

Ebboa.    The  opinion  states  the  case. 
Stevens  and  Brady,  for  the  plaintiff  in  enor. 
MS,  contra. 

Bexx,  J.  The  pUiutiff  in  error  stands  conTioted  under  the 
first  section  of  the  act  of  twenty-second  of  April,  1794.  It  pro- 
hibits, tn^oZia,  any  person  to '  'do  or  perform  any  worldly  employ- 
ment or  business  whatever  on  the  Lord's  day,  commonly  odled 
Sunday,  works  of  necessity  or  charity  only  excepted."  It  is  said 
that  as  against  those  who  conscientiously  observe  the  seventh 
day  of  the  week  for  the  Sabbath,  of  whom  the  defendant  is  one, 
the  statutoiy  provision  is  in  direct  conflict  with  section  3,  article 
9,  constitution  of  the  commonwealth.  It  ordains:  ''All  men 
have  a  natuial  and  indefeasible  right  to  worship  Almighty  God 
according  to  the  dictates  of  their  own  conscience;  no  man  can, 
of  right,  be  compelled  to  attend,  erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry  against  his  consent.  No 
human  authority  can,  in  any  case  whatever,  control  or  interfere 
with  the  rights  of  conscience;  and  no  preference  shall  be  given 
by  law  to  any  religious  estabiikdiment  or  modes  of  worship. ' 

The  question  thus  raised  is  not  presented  to  the  court  for  the 
first  time.  It  was  here  made  as  long  ago  as  the  year  1817,  in 
the  case  of  the  CommonweaUh  v.  Wolf,  3  Berg.  &  B.  48;  and, 
after  argument,  solemnly  decided  adversely  to  the  position  of 
the  plaintiff  in  error.  Until  now,  so  far  as  we  know,  the  sound- 
ness of  this  determination  has  not  only  passed  unquestioned, 
but  is  incidentally  recognized  by  other  cases.  Upon  the  maxim 
stare  decisis,  and  looking  only  to  the  ordinary  course  of  judicial 
administration,  we  might,  perhaps,  without  impropriety,  have 
declined  to  consider  the  question  as  an  open  one  in  Pennsyl- 
vania. But,  impressed  with  the  importance  of  preserving  and 
protecting  the  unrestrained  liberty  of  conscience  guaranteed  by 
the  constitution  of  the  United  States  and  of  the  several  states  of 
the  confederacy,  including  our  ovm,  and  desirous  of  retrieving 
anj  error  which,  by  possibility,  might  have  been  committed  in 
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BO  giaTo  an  inqnixy,  we  have  given  dose  attention  to  the  ingen- 
ious aigument  addressed  to  ns  by  the  counsel  of  the  plaintiff  in 
error,  who,  it  is  understood,  represents  a  portion  of  our  citizens 
belonging  to  a  respectable  Christian  sect  which  claims  and  keeps 
the  seventh  day  of  the  week  as  the  true  Sabbath.  The  condn- 
sion  at  which  we  have  arrived,  after  much  reflection,  is  in  con- 
sonance with  that  before  announced  by  this  court  in  thecase  just 
alluded  to. 

The  constitution  of  this  state  secures  freedom  of  consdenoe 
and  equalify  of  religious  right.  No  man,  living  under  the  pro- 
tection of  our  institutions,  can  be  coerced  to  profess  any  form 
of  religious  belief,  or  to  practice  any  peculiar  mode  of  worship, 
in  preference  to  another.  In  this  respect,  the  Ghristian,  the 
Jew,  the  Mohammedan,  and  the  pagan,  are  alike  entitled  to  pro- 
tection. Nay,  the  infidel,  who  madly  rejects  all  belief  in  a  di- 
vine essence,  may  safely  do  so,  in  reference  to  civil  punishment, 
so  long  as  he  refrains  from  the  wanton  and  malicious  proclama- 
tion of  his  opinions  with  intent  to  outrage  the  moral  and  religious 
convictions  of  a  community,  the  vast  majority  of  whom  are 
Christians.  But  beyond  this,.conscientiQus  doctrines  and  prac- 
tices can  claim  no  immunity  from  the  operation  of  general  laws 
made  for  the  government  and  to  promote  the  welfare  of  the 
whole  people.  In  the  language  of  Chief  Justice  Gibson,  the 
right  of  conscience,  as  imderstood  under  our  organic  law,  '*  is 
simply  a  right  to  worship  the  Supreme  Being  according  to  the 
dictates  of  the  heart;  to  adopt  any  creed  or  hold  any  opinion 
whatever,  or  to  support  any  religion;  and  to  do,  or  forbear  to 
do,  any  act  for  conscience'  sake,  the  doing  or  forbearing  of  which 
is  not  prejudicial  to  the  public  weal:"  CammontoedUh  v.  Leaher, 
17  Serg.  &  B.  160;  enforced  in  Simons  v.  OraU,  2  Penn.  &  W. 
416  [23  Am.  Dec.  88].  Does  the  act  of  assembly  in  question 
impinge  upon  this  natural  right,  or  on  the  constitutional  decla- 
ration which  seeks  to  foster  and  protect  it?  It  is  insisted,  thia 
question  must  receive  an  affirmative  response,  because,  as  it  is 
said,  the  statute  treats  the  first  day  of  the  week  as  a  holy  and 
sacred  day,  and  prohibits  labor  as  a  profanation  of  the  Lord's 
day;  and  it  is  thus  proved  to  be,  not  a  mere  civil  regulation  to 
give  rest  to  man,  but  an  attempt  to  exalt,  by  law,  the  religioua 
belief  of  certain  sects  over  that  of  others. 

Though  it  may  have  been  a  motive  with  the  law-makers  to- 
prohifait  the  profanation  of  a  day  regarded  by  them  as  sacred — 
and  certainly  there  are  expressions  used  in  the  statute  that  jua-^ 
atj  this  oonidusion — ^it  is  not  percdved  how  this  fact  can  vitallj 
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affect  the  queBtion  at  issue.  All  agree  that  to  the  well-being  of 
society,  periods  of  rest  are  absolutely  necessary.  To  be  pro- 
ductive of  the  required  advantage,  these  periods  must  recur  at 
state!  interyals,  so  that  the  mass  of  which  the  community  is 
composed,  may  enjoy  a  respite  from  labor  at  the  same  time. 
They  may  be  establidied  by  common  consent,  or,  as  is  conceded, 
the  legislatiTe  power  of  the  state  may,  without  impropriety,  in- 
terfere to  fix  the  time  of  their  stated  return  and  enforce  obedi- 
ence to  the  direction.  When  this  happens,  some  one  day  must 
be  selected,  and  it  has  been  said  the  round  of  the  week  presents 
none  which,  being  preferred,  might  not  be  regarded  as  faroring 
some  one  of  the  numerous  religious  sects  into  which  mankind 
are  divided.  In  a  Christian  community,  where  a  very  large  ma- 
joriiy  of  the  people  celebrate  the  first  day  of  the  week  as  their 
chosen  period  of  rest  from  labor,  it  is  not  surprising  that  that 
day  should  have  received  the  legislative  sanction :  and  as  it  is 
also  devoted  to  religious  observances,  we  are  prepared  to  esti- 
mate the  reason  why  the  statute  should  speak  of  it  as  the  Lord's 
day,  and  denominate  the  infraction  of  its  legalized  rest,  a  prof- 
anation. Yet  this  does  not  change  the  character  of  the  enact- 
ment. It  is  still,  essentially,  but  a  civil  regulation  made  for  the 
government  of  man  as  a  member  of  society,  and  obedience  to  it 
may  properly  be  enforced  by  penal  sanctions.  To  say  that  one 
of  the  objects  of  the  legislature  was  to  assert  the  sanctiiy  of  the 
particular  day  selected,  is  to  say  nothing  in  proof  of  the  uncon- 
stitutionality of  the  act,  unless  in  this  the  religious  conscience 
of  others  has  been  offended  and  their  rights  invaded. 

But  it  is  argued,  with  apparent  conviction  of  its  truth,  that 
to  compel  men  to  refrain  from  labor,  solely  from  regard  to  the 
imputed  holiness  of  a  particular  day,  is,  within  the  meaning  of 
the  constitution,  to  **  control "  the  religious  observance,  and  to 
"interfere "with  and  constrain  the  consciences  of  those  who 
honestly  disbelieve  the  asserted  sanctity  of  the  selected  day. 
We  can  not  assent  to  this.  So  long  as  no  attempt  is  made  to 
force  upon  others  the  adoption  of  the  belief  entertained  by  the 
governing  power,  or  to  compel  a  practice  in  accordance  with  it, 
so  long  is  conscience  left  in  the  enjoyment  of  its  natural  right 
of  individual  decision  and  independent  religious  action.  There 
is  nothing  to  prevent  the  unrestrained  expression  of  an  adverse 
belief — ^though,  perhaps,  with  less  of  imposing  effect  than  power 
lends  to  opinion,  nor  any  hindrance  offered  to  the  full  enjoy- 
ment of  it,  at  least,  so  fiur  as  the  ezeroiae  of  religioiui  devotion 
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is  inTolTed.  The  error  of  the  pledntifrs  position  is  iihat  it  oon- 
fonndfir  the  reason  of  the  prohibition  with  its  actual  eShd,  and 
thns  mistakes  the  mere  restraint  of  physical  exertion  for  the 
fetters  that  clog  the  freedom  of  mind  and  conscience.  Bat  were 
this  otherwise,  the  plaintiff's  argument  is  inapplicable  to  the  act 
of  17d4.  The  conclusions  drawn  from  some  of  its  language  are 
as  inezpressiTe  of  its  practical  operation,  as  of  the  principal  in- 
tent of  its  makers.  The  phraseology  used  may  indicate  a  con- 
Tiction  of  the  holy  character  of  the  first  day  of  the  week,  but  as 
this  simple  expression  of  an  abstract  opinion,  which  all  other 
men  are  at  liberty  to  adopt  or  reject,  carries  with  it  no  obliga- 
tion beyond  the  influence  attendant  upon  the  expression  itself, 
it  can  not  be  said  a  primary  object  of  the  act  was,  authorita- 
tirely,  to  assert  the  supremacy  of  Sunday  as  of  divine  appoint- 
ment. Had  such  been  the  intent,  irrespective  of  its  statutory 
character  as  a  day  of  rest  from  secular  employment,  its  framera 
would  not  have  stopped  short  with  a  bare  interdiction  of  labor 
and  worldly  amusements.  Following  the  example  offered  by 
older  states  and  communities,  they  would  have  commanded  the 
performance  of  religious  rites,  or  at  least,  some  express  recog- 
nition of  the  day  as  the  true  Sabbath.  Such  a  requisition,  we 
agree  with  the  plaintiff  in  error,  would  be  a  palpable  interfer- 
ence with  the  rights  of  conscience.  But  nothing  like  this  is 
exacted.  On  the  contraiy,  every  one  is  left  at  full  liberty  to 
shape  his  own  convictions,  and  practically  to  assert  them  to  the 
extent  of  a  free  exercise  of  his  religious  views.  In  this,  as  in 
other  respects,  the  conscience  of  each  is  left  uncontrolled  by 
legal  coercion,  to  pursue  its  own  inquiries  and  to  adopt  its  own 
conclusions.  In  this  aspect  of  the  statute  there  is,  therefore, 
nothing  in  derogation  of  the  constitutional  inhibition. 

Nor,  so  far  as  I  can  perceive,  is  it  obnoxious  to  this  accusation 
in  any  other  particular.  It  intermeddles  not  with  the  natural 
and  indefeasible  right  of  all  men  to  worship  Almighty  God  ac- 
cording to  the  dictates  of  their  own  consciences;  it  compels 
none  to  attend,  erect,  or  support  any  place  of  worship,  or  to 
maintain  any  ministry  against  his  consent;  it  pretends  not  to 
control  or  to  interfere  with  the  rights  of  conscience,  and  it 
establishes  no  preference  for  any  religious  establishment  or 
mode  of  worship.  It  treats  no  religious  doctrine  as  paramount 
in  the  state;  it  enforces  no  unwilling  attendance  upon  the  cele- 
bration of  divine  worship.  It  says  not  to  the  Jew  or  Sabbata- 
rian, You  shall  desecrate  the  day  you  esteem  as  holy,  and  keep 
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Bscred  to  religion  that  we  deem  to  be  so.  It  enters  upon  no 
disonssion  of  rival  claims  of  the  first  and  serenth  days  of  the 
week,  nor  pretends  to  bind  upon  the  conscience  of  any  man  any 
oondosion  upon  a  subject  which  each  must  decide  f<Sr  himself. 
It  intrudes  not  into  the  domestic  circle  to  dictate  when,  where, 
or  to  what  god  its  inmates  shall  address  their  orisons;  nor  does 
it  presume  to  enter  the  synagogue  of  the  Israelite,  or  the  church 
of  the  Seventh-day  Christians,  to  command  or  even  persuade 
their  attendance  in  the  temples  of  those  who  especially  approach 
the  altar  on  Sunday.  It  does  not,  in  the  slightest  degree,  in- 
fringe upon  the  Sabbath  of  any  sect,  or  curtail  their  freedom  of 
worship.  It  detracts  not  one  hour  from  any  period  of  time  they 
may  feel  bound  to  devote  to  this  object,  nor  does  it  add  a  mo- 
ment beyond  what  they  may  choose  to  employ.  Its  sole  mission 
is  to  inctdcate  a  temporary  weekly  cessation  from  labor,  but  it 
adds  not  to  this  requirement  any  religious  obligation. 

Nor  can  it  be  objected  against  the  statute  that  it  gives  a  pref- 
erence to  any  religious  establishment  or  mode  of  worship.  It 
leaves  all  free  alike  in  the  exercise  of  their  distinctive  religious 
tenets,  saying  to  none,  What  doest  thou?  As  I  have  said,  the 
selection  of  the  day  of  rest  is  but  a  question  of  expediency,  and 
if  from  the  choice  falling  on  the  first  day  of  the  week,  the  Jew 
and  the  Seventh-day  Christian  suffer  the  inconvenience  of  two 
successive  days  of  withdrawal  from  worldly  aflhirs,  it  is  an  inci- 
dental worldly  disadvantage,  temporarily  injurious,  it  may  be,  to 
them,  but  conferring  no  superior  religious  position  upon  those 
who  worship  upon  the  first  day  of  the  week.  The  law  intends 
no  preference.  The  command  to  abstain  from  labor  is  addressed 
to  every  citizen,  irrespective  of  his  religious  belief,  and  if  an  in- 
convenience results  to  some,  it  is  a  consequence  of  the  general- 
ity of  the  provision.  But  this  affords  no  argument  against  the 
constitutionality  of  the  law,  however  strong  the  argument  might 
be  felt  when  addressed  to  the  legislature  as  a  reason  for  a  mod- 
ification of  the  statute. 

The  only  remaining  ground  upon  which  the  plaintiff  in  error 
attacks  the  validity  of  the  statute,  is  found  in  the  assumption 
that,  in  conscience,  he  is  as  fully  bound  to  attend  to  his  secular 
affidrs  upon  the  first  six  days  of  the  week,  as  to  cease  from  labor 
on  the  seventh.  Were  this  so,  the  law  which  compels  him  to 
inaction  upon  one  of  the  six,  might  well  be  regarded  as  an  inva- 
sion of  his  conscientious  convictions.  But  for  this  supposed 
artide  of  his  faith,  his  counsel  refers  us  to  no  other  warrant 
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tban  tliat  oomniandof  ihedeealognewhiohteftGlieB/'Bem^mb^ 
the  aablMth  day  to  keep  it  holy;  six  days  shalt  thou  labor  and 
do  all  thy  work,  bat  the  aeTenth  day  is  the  sabbath  of  the  Lord 
thy  God;  in  it  thou  shalt  not  do  any  work/'  But  without 
other  eTidenoe  than  the  mere  suggestion  of  counsel,  we  can  not 
bt^Ueye  that  the  religious  sect  to  which  the  plaintiff  in  error  be- 
longs, haTe  BO  construed  this  commandment  as  to  make  it  im- 
liemtiTe  on  its  members,  literally,  to  labor  on  every  day  of  the 
week  other  than  the  seventh.  Such  is  not  rationally  its  meaning, 
nor  is  it  that  assigned  to  the  word  by  the  ancient  people  to  whom 
it  was  originally  delivered  by  the  Deify.  From  the  beginning 
even  until  now,  it  is  regarded  by  them  as  intended  to  set  apart 
a  day  of  religious  rest,  but  not  as  commanding  six  days  of  labor. 
Within  six  days  the  Israelite  was  directed  to  do  all  his  work,  in 
order  that  he  might  devote  the  seventh,  uninterruptedly,  to  the 
service  of  God,  but  it  was  never  imagined  that  he  was  under  an 
imperative  obligation  to  fill  up  each  day  of  the  other  six  with 
some  worldly  employment.  In  the  CommonweaUh  v.  Wolf^  S 
Serg.  Sl  B.  48,  the  court  rightly  repudiates  such  a  notion,  and 
in  this  it  has  been  followed  by  other  tribunals.  Indeed,  the 
meaning  of  the  command  is  so  obvious  as  scarcely  to  leave  room 
for  construction;  and  accordingly,  so  far  as  we  are  informed, 
the  practice  of  all  who  profess  to  believe  in  the  old  and  new 
testaments,  has  been  in  consonance  with  the  original  interpreta- 
tion. 

Beside  the  adjudications  already  referred  to,  the  determination 
to  which  we  have  attained  is  fortified  by  the  recent  decision 
of  the  court  of  errors  of  South  Carolina,  in  the  case  of  the 
OUy  Council  of  GharlesUm  v.  Benjamin^  2  Strob.  608  [po8<],  de- 
cided in  January,  1848,  and  is  not  impeached  by  The  CiJty  of 
Oinoinnati  v.  Bice^  16  Ohio,  226,  cited  for  the  plaintiff  in  error. 
This  last  case  was  determined  upon  the  proviso  of  their  statute, 
that  nothing  contained  therein  shall  be  construed  to  extend  to 
those  who,  conscientiously,  observe  the  seventh  day  of  the 
week  as  the  Sabbath.  Did  our  statute  offer  a  similar  provision, 
this  controversy  would,  probably,  never  have  arisen. 

Judgment  affirmed. 

His  honor  Judge  ComyrxB  concurred  in  the  judgment  of  the 
court,  as  to  the  constitutionality  of  the  act  of  assembly,  but  dis- 
sented from  the  grounds  assumed  in  the  argument.  He  held  it 
to  be  constitutional,  because  it  guarded  the  Christian  Sabbath 
from  profimation,  and,  in  the  language  of  the  act,  prohibited 
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work  or  wordlj  employment  on  the  Lord's  day,  commonly  oaUed 
Biinday ;  and  not  because  of  the  mere  usefolnees  of  the  day  as  a 
day  of  rest  and  cessation  from  worldly  labor. 

CoHSfrnnoKAUTT  of  Suvdat  Laws:  See  note  to  O^y  OomM  ^  Bm- 
fmmk^  potip  where  the  eahject  is  dieoniMied  at  aome  length. 


Seibebt  V.  Leyan. 

(8  PumnXiTAaiA  Bxatb.  888.] 
Iw  YxiinoBy  OwHiHO  A  Tract  of  Laud  ovxb  WmoH  Hb  has  Due  Tbsvob 
to  cany  water  to  his  mill  on  the  lower  part  of  the  tract,  aeUa  the  upper 
part  withont  ezpreesly  reeerving  the  water  rights  the  vendee  has  no  right 
to  ohetmct  the  trench  and  cat  off  this  water  snpply,  but  he  takes  the 
land  sohjeet  to  this  easement  of  the  vendor. 

Ebbob.  The  coort  below  instmcted  the  jmy  that  the  law 
wonld  not  imply  a  reservation  of  the  water  right,  and  that  they 
■hoold  find  for  the  defendant.  The  opinion  soffioiently  slates 
the  other  facts. 

Smiih  and  Davis^  for  the  plaintiff  in  error. 

Banks  and  Oordoriy  contra. 

GiBsov,  C.  J.  We  have  before  ns  a  case  in  which  the  pro- 
prietor of  two  adjoining  tracts  of  land,  through  which  ran  a 
watercourse  to  his  mill  on  the  lower  one,  part  of  which  was  the 
natural  bed  of  a  small  stream,  and  part  of  it  a  trench  from  a 
neighboring  creek,  conveyed  the  upper  tract  expressly,  without 
reserring  the  water  right,  to  a  party  who  has  obstructed  the 
trench  and  cut  off  the  supply  of  water  from  the  creek.  Such  a 
watercourse  is  analogous  to  a  way  of  necessity,  which  is  not 
extanguished  by  tmity  of  seisin,  the  only  difference  being  that 
in  the  latter  the  right  has  not  been  created  during  the  uniiy, 
but  existed  antecedently  to  it.  But  the  time,  not  of  creating 
the  right,  but  of  parting  with  the  land  to  which  it  was  attached, 
is  the  material  circumstance.  When  the  owner  of  a  way  sells 
the  land  through  which  it  leads  to  a  market,  or  a  ville,  or  a 
church,  he  retains  the  way  without  an  express  reservation  of  it; 
and  why?  Because,  as  appears  in  Jorden  v.  Atwood,  Owen,  121, 
and  the  several  cases  collected  in  Wooliych  on  Ways,  71,  the  law 
presumes  he  wotdd  not  have  parted  wiili  a  part  of  the  property 
to  the  ruin  of  the  rest  of  it;  and  the  presumption  is  practically 
founded  in  justice  and  truth.  Is  not  a  watercourse  as  necessary 
to  a  mill  as  a  way  is  to  a  ville  or  a  churchf    Yet  when  the  land 
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18  sold,  fhe  eftsement  is  retained  on  the  principle  of  implifid 
reeervation.  A  right  of  way  and  a  right  of  wateroonrse,  being 
alike  subject  to  the  general  law  of  eaaemente,  are  not  distin- 
goishable  from  each  other  in  any  essential  particular.  But  we 
are  not  driren  to  analogies  from  association,  howerer  intimate; 
for  it  will  be  seen  that  there  are  several  decisions,  in  cases  of 
water  right,  directly  on  the  point  before  us. 

The  three  principal  ones  adduced  on  the  part  of  the  defend- 
ant are  Burr  y.  IfiZb,  21  Wend.  292;  Pretle  t.  Seed,  17  Me.  175; 
and  Hayes  y.  Bowman^  1  Band.  420.  In  the  first  of  them,  a 
small  part  of  the  tract  above,  which  was  sold  by  the  owner  of 
the  mill,  was  covered  by  the  pool  of  the  dam;  and  in  an  action 
for  the  damage  Mr.  Justice  Ck>wen,  delivering  the  opinion  of 
the  court,  said:  ''  It  can  make  no  difference  that  there  was  then 
a  dam  built  which  flowed  this  land.  If  a  man  convey  land 
which  is  covered  with  his  mill-pond,  without  any  reservation, 
he  loses  his  right  to  flow  it.  There  is  no  room  for  implied 
reservation.  A  man  makes  a  lane  across  one  &rm  to  another, 
which  he  is  accustomed  to  use  as  a  way;  he  then  conveys  the 
former,  without  (expressly)  reserving  a  right  of  way;  it  is  clearly 
gone.  A  man  can  not,  after  he  has  absolutely  conveyed  away 
his  land,  still  retain  the  use  of  it  for  any  purpose,  without  an 
express  reservation.  The  flowing  or  the  way,  is  but  a  mode  of 
use;  and  a  grantor  might  as  well  claim  to  plow  and  crop  his 
land."  An  argument,  by  analogy,  to  a  right  of  watercourse 
from  a  right  of  way,  which  we  have  seen,  may  be  retained 
without  being  expressly  reserved,  is  merely  a  petUio  principU; 
and  the  doctrine  of  the  entire  paragraph,  being  as  applicable  to 
natural  as  to  artificial  watercourses,  would  justify  the  filling  up 
of  a  natural  pond,  used  as  a  reservoir;  which  is  surely  not  the 
law.  Nor  does  the  claim  of  a  watercourse  of  necessity  bear 
any  resemblance  to  a  claim  to  plow  and  crop  another^s  land, 
which  would  merely  be  an  idle  and  extravagant  pretension. 
He  admitted  that  the  land  would  have  remained  subject  to  the 
easement,  had  the  owner  of  it  retained  it  and  sold  the  mill;  for 
which  distinction  he  cited  Nicholas  v.  Chamberlain,  Cro.  Jac. 
121;  which  clearly  proves  the  particular  position,  but  as  clearly 
disproves  his  conclusion  from  it,  as  well  as  the  whole  doctrine 
predicated  by  him;  for  it  was  held  by  all  the  court,  ''  that  il 
one  erects  a  house  and  builds  a  conduit  thereto  in  another  part 
of  his  land,  and  conveys  water  by  pipes  to  the  house,  and  after* 
wavds  sells  the  house,  with  the  apptui;enances,  or  sells  the  land 
to  another,  reserving  to  himself  th,e  house,  the  conduit  and 
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pipes  pass  with  Hie  honae.''  As  the  xeservation  of  the  house  is 
not  an  express  reeerration  of  the  pipes,  it  mnst  be  an  implied 
one;  and  as  we  have  seen  that  a  vendee  may  set  up  an  implied 
grant  of  a  thing  lying  ont  of  the  limits  of  his  oonveyance,  on 
the  ground  of  necessity,  we  may  infer  that  a  rendor  may,  on 
the  same  ground,  set  up  an  implied  reservation  of  something 
within  them. 

It  is  not  by  force  of  the  word  *'  appurtenances "  that  a  watar- 
course,  like  the  present,  wotdd  pass  by  the  grant  of  a  mill,  but 
oy  force  of  the  principle  that  the  grant  of  a  thing  includes  all 
the  means  in  the  grantor^s  power  to  attain  it;  for  the  means 
shall  pass  inclusive  without  the  words  "  cum  perHnenHis,*'  or 
words  equivalent  to  them:  Touch.  89.  The  grant  of  the  means, 
therefore,  is  an  implied  one,  for  it  is  certainly  not  expressed; 
and  there  is  no  imaginable  reason  why  there  should  not  be  an 
implied  reservation  where  the  land  is  sold  and  the  mill  is 
retained.  But  to  return  to  the  defendant's  cases.  The  second 
of  them,  PreMe  v.  Beed^  is  a  decision  of  the  same  stamp,  in 
which  the  same  doctrine  is  asserted  without  a  reason  or  an 
authority  given  for  it,  excepting  an  instruction  reported  to  have 
been  given  on  a  supposed  state  of  facts  in  Eiathom  v.  SHnson^ 
10  Me.  224  [26  Am.  Dec.  228],  which  seems,  it  was  said,  to  have 
met  the  approbation  of  the  whole  court.  In  the  third  of  them, 
JSaj/es  V.  Bowman,  1  Band.  420,  it  was  barely  held  that  a  man 
who  had  granted  a  })art  of  his  land  divided  from  the  rest  of  it 
by  a  river,  and  expressly  to  the  middle  of  the  stream,  had  not  a 
right  to  erect  a  dam  from  shore  to  shore  for  the  better  enjoy- 
ment of  his  mill  seat;  but  the  court  did  not  determine  what 
would  have  been  the  law  of  the  case  had  a  dam  been  erected 
before  the  land  was  sold.  The  decision  is  a  sound  one,  but  it 
does  not  touch  the  point  before  us. 

The  preceding  cases  make  up  the  sum  of  what  has  been  ad- 
dixsed  as  authority  for  the  defendant;  and  we  will  now  turn  to 
the  authorities  on  the  part  of  the  plaintiff.  Besides  IKcholas  v. 
Chamberlain,  Oro.  Jac.  121,  which  is  full  to  the  point,  we  have 
8ury  V.  PigoU,  Palmer,  444,  more  fully  reported  in  Poph.  166,  and 
more  intelligibly  stated  in  Noy,  sub  nom.  Surrey  v.  Piggot,  84. 
It  seems  from  the  last,  that  the  case  was  this:  A.,  seised  of 
Whiteacre,  with  a  house,  curtilage,  and  hop-yard,  through 
which  ran  a  stream  to  a  pond  in  the  curtilage  for  watering 
cattle,  enfeoffed  P.,  of  the  hop-yard  above,  and  leased  the  house 
And  curtilage  to  8.  P.  stopped  the  stream;  and  S.  brought  an 
action  on  the  ease  for  it;  and  the  court  held  that  the  right  of 


528  SnBKBT  V.  Levan.  [Peniu 

wateroonne  had  not  been  extingmBhed  by  the  unify  of  seisin. 
Yet  theze,  as  faeze,  the  defendant  obtained  title  to  the  gzound 
above  by  the  earlier  grant.    It  was  said  by  Dodderidge,  that  if 
*'  a  man  having  a  mill  and  watercourse  over  his  land,  sells  a 
portion  of  the  land  over  which  the  watercourse  runs;  in  such 
case,  by  necessify,  the  watercourse  remaineth  to  the  vendor, 
and  the  vendee  can  not  stop  it:"  and  Orew,  G.  J.,  said  that  it 
had  been  adjudged  accordingly  in  Day  and  Drake^s  Case,  3  Jac. 
1,  in  the  king's  bench.    The  opinion  of  Chief  Justice  Popham 
in  Lady  Brown* s  Case  was  also  cited  by  him,  in  which  it  was  held 
that  if  one  **  hath  a  stream  of  water  which  runneth  in  a  leaden 
pipe,  and  he  buys  the  land  where  the  pipe  is,  and  he  cuts  the 
pipe  and  destroys  it,  the  watercourse  is  extinct  because  he 
thereby  declares  his  intention  and  purpose  that  he  does  not 
wish  to  enjoy  them  together;"  the  inference  from  which  is,  that 
if  he  had  sold  the  land  without  cutting  the  pipes,  the  easement 
would  have  remained,  and  he  instanced  the  case  of  a  dye-house 
with  water  running  to  it,  in  which  it  was  held  that  a  purchase 
and  subsequent  sale  of  the  land  on  which  the  water  was  current, 
by  the  owner  of  the  dye-house,  did  not  extinguish  the  easement. 
These  are  ancient  cases,  but  they  seem  to  have  been  deeply 
considered,  and  founded  in  the  soundest  maxims  of  the  laws. 
It  is  admitted  that  the  owner  of  adjoining  tracts  traversed  by  a 
natural  watercourse,  is  as  much  entitled  to  the  use  of  the  water, 
having  sold  the  upper  one,  as  if  he  had  not  owned  it.    The 
vendee  wotdd  be  entitled  to  a  reasonable  use  of  it,  returning  it, 
when  it  had  served  his  purpose,  to  its  former  channel,  so  as  to 
make  it  enter  the  tract  below  at  the  point  where  it  entered  at 
the  time  of  the  sale;  and  what  difference  could  there  be,  whether 
the  channel  to  lead  it  to  that  point  were  made  1^  water  or  by 
the  hand  of  man  ?    There  is  no  particular  charm  in  a  gully  cut 
by  natural  agents.    While  the  grantor  was  lord  of  the  whole, 
he  might  assign  a  permanent  channel  to  the  stream,  and  aa 
regards  himself,  or  those  to  claim  under  him,  impress  it  with 
any  character  he  should  see  proper.    There  is  no  peculiar  sanc- 
tity in  the  natural  bed  of  a  stream,  which  is  perpetually  chang- 
ing its  course  from  accidental  causes.    Had  the  connection  with 
the  natural  watercourse  leading  from  the  springs  to  the  mill, 
been  made  by  a  flood  tearing  its  way  through  the  bank  of  the 
creek,  it  would  not  have  been  pretended  that  the  grantee,  hav- 
ing purchased  with  the  fact  before  his  eyes,  would  have  been 
at  liberty  to  destroy  it.    But  that  it  would  have  been  entitied  to 
no  consideration  as  a  dispensation  of  Providence,  is  shown  by 


May,  1848.]  SiHBBBt  t;.  Lbsvax.  529 

the  undoubted  right  he  would  hare  to  mend  a  breach  made 
after  his  purchase.  It  is  true  the  role  is,  that  water  shall  flow  uJbi 
currere  9olebai  et  consnevU;  but  that  regards  the  duty  of  return- 
ing it,  and  not  the  nature  of  the  channel.  It  leas  said  by  Dod- 
deridge,  in  8ury  t.  PigaU,  Palmer,  444,  that  as  water  descends 
it  is  always  current,  et  atd  invenU  aui  facU  viani;  and  he  asked, 
"  Shall  such  a  thing  be  extinguished,  which  hath  its  being 
from  creation?''  And  Orew  said,  ''A  watercourse  is  a  thing 
natural,  and  therefore  by  unity  it  shall  not  be  discharged:''  but 
that  these  things  were  said  of  the  element  without  reference  to 
the  nature  of  its  chminel,  id  evident  from  Nicholas  t.  OhafrMr- 
lain,  Cro.  Jac.  121,  and  Lady  Broum'a  Case,  reported  sub  nam. 
Moore  y.  Broume,  8  Dy.  319  b,  in  which  the  easement  was  not 
lost  though  the  water  was  conveyed  through  leaden  pipes. 

The  sum  of  the  matter  in  regard  to  disposition  by  the  act  of 
an  owner  of  two  tenements,  is  thus  condensed  in  Gtale  &  What- 
ley's  Law  of  Easements,  52:  ''  It  is  true  that,  strictly  speaking, 
a  man  can  not  subject  one  part  of  his  properly  to  another  by  an 
easement,  for  no  man  can  have  an  easement  in  his  own  prop- 
erty, but  he  obtains  the  same  object  by  the  exercise  of  another 
right,  the  general  right  of  property;  but  he  has  not  the  less 
thereby  altered  the  quality  of  the  two  parts  of  his  heritage;  and 
if,  after  the  annexation  of  peculiar  qualities,  he  alien  one  part  of 
his  heritage,  it  seems  but  reasonable,  if  the  alterations  thus 
made  are  palpable  and  manifest,  that  a  purchaser  shotdd  take 
the  land  burdened  or  benefited,  as  the  case  maybe,  by  the  quali- 
ties which  the  previous  owner  had  undoubtedly  the  right  to 
attach  to  it."  The  easement  in  the  case  at  bar  was  palpaUe 
and  permanent;  and  the  defendant  was  not  at  liberigr  to  disturb 
it.  As  the  exceptions  to  evidence  have  not  been  separatdj 
argued,  it  is  unnecessary  to  examine  them  in  detail. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

BfOOBBs  and  Oom/na,  JJ.,  dissented. 


Ths  noNUiPAL  OASS  18  ostSD  U>  the  point  Ihat  the  ewner  of  an  ettiM 
may  alter  the  quality  of  the  several  parte  of  his  heritige^  and  if  palpable  and 
manifeit*  the  several  parte  of  the  estate  will  go  to  the  alienee  in  the  oonditicte 
in  which  they  were  placed,  and  with  the  qualities  attached  to  them  by 
the  owner,  in  Ki^er  v.  Imhi^,  26  Pa.  SI.  4M$  Aita^tenlB  A  A  Ok  v. 
JbneSpfiOId.  424;  PMfl^v.  PkUUpt^iS  ILim. 
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StaihiEy's  Appeal. 

(8  PamnTLTAnA  0saxs»  481.] 
WaBI/B    l^T.»Aa«    BZIOUTBD    WITHIN    FoUR    MONTBB    AVTEB    AlTAIimia 

MuOBiTTy  and  before  oonfinnation  by  the  ooarfe  of  the  gnardian's  aocoont^ 
la  no  bar  to  a  bill  of  review  to  open  the  aooonnt  and  chai^  the  execatota 
o£  the  guardian  with  an  item  omitted  therefrom. 

Whbbb  Ouakdian  Inyibtb  Hokst  in  Bank-stock  in  his  own  Namk, 
hia  ezecntora  are  estopped  to  deny  that  he  pnrchased  it  in  hia  own  rights 
although  he  was  expressly  anthorised  to  invest  part  of  hia  ward'a  money 
inanchatook. 

Whxbb  Tistatob  Bequeaths  a  Ckbtain  Sum  to  A.,  to  Invxbt  in  Mobt- 
GAOS  Snoubitiss  ob  Bank  Stock,  the  intereat  to  be  paid  to  teetatorV 
mother  for  life,  and  then  to  paaa  with  the  reaidnnm  of  the  eatato  to  hia 
widow  and  danghter,  and  A.  ia  alao  the  guardian  of  the  daaghter,  on  the 
death  of  the  teatator'a  mother  the  ahare  of  that  aam  to  which  tba 
daaghter  ia  entitled  is  held  by  A.  aa  goardian,  and  he  moat  aooonnt  for 
it  to  her. 

Appeal  from  orphans'  court.  Petition  of  review  in  orphan^ 
court  to  open  and  surcharge  an  account  settled  by  a  deceased 
guardian.  The  defendants,  executors  of  Stanley,  the  guardian, 
set  up  a  release,  executed  by  the  petitioner  within  four  months 
after  attaining  majority,  and  before  confirmation  of  Stanley's 
accounts.  By  the  will  of  petitioner's  father,  four  hundred  dollars 
was  directed  to  be  paid  to  Stanley,  who  was  also  appointed 
guardian  of  the  petitioner,  to  be  invested  in  mori^;age  security 
or  bank  stock,  the  interest  to  be  paid  to  testator^s  mother  for 
life,  and  then  to  pass  with  the  residuum,  which  was  bequeathed 
equally  to  the  petitioner  and  testator's  widow.  Stanley,  seyeral 
years  after  receiving  the  four  hundred  dollars,  purchased  in  his 
own  name  thirty  shares  of  Schuylkill  Bank  stock,  at  fifty  doUan 
per  share.  But  there  was  no  stock  held  by  him  as  trustee. 
These  shares  were  sold  by  his  executors  at  seren  dollars  and 
sevenfy-five  cents  per  share.  Stanley  survived  the  testator's 
mother  upwards  of  three  years.  The  auditor  held  that  the  bank- 
stock  investment  was  not  made  so  as  to  bind  the  ward  and  her 
mother,  and  charged  the  executors  with  the  share  of  the  four 
hundred  dollars  due  the  ward,  with  interest  from  llie  death  of 
the  testator's  mother. 

AkidcSt  for  the  appellants. 

Harris^  contra. 

By  Court,  Gibsoh,  0.  J.  The  ward's  release,  exeeuted  as  ii 
was  within  less  than  four  months  after  she  had  attained  the  age- 
of  twenty-one,  is  to  be  laid  out  of  the  case.    It  has  often  beeft 
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ruled,  and  parlioiilarlj  in  Lukeni^  Appeal,  7  Watte  k  B.  48,  that 
releaaes  giyen  in  the  dark,  and  before  emancipation  from  habits 
of  confidence  and  control,  are  to  be  disregarded.  &.nd  the  rule 
is  not  only  a  wholesome,  but  an  indispensable  one.  I  have  never 
Icnown  snch  a  release  to  be  set  up  for  any  other  purpose  than  to 
shield  the  guardian  from  an  investigation  that  would  disclose 
something  which  it  was  his  interest  to  conceal;  and  for  the  vezy 
reason  that  if  justice  had  been  on  his  side,  he  would  not  have 
needed  it.  It  may  be  properly  used  when  vouchers  have  been 
lost  by  hipse  of  time,  but  not  to  cover  up  recent  transactions, 
except  where  it  is  pleaded  by  an  executor  who  is  bound  to  set  it 
up  for  what  it  is  worth.  How  then  does  the  case  stand  on  ite 
merite? 

That  General  Stanley  received  four  hundred  dollars  from  the 
executors,  in  trust  to  apply  the  interest  to  the  maintenance  of 
the  testator^s  widow,  and  to  pay  the  principal  to  the  residuary 
legatees  at  her  death;  and  that  he  did  not  charge  himself  with 
his  ward's  portion  of  it  in  his  guardianship  account,  are  facte 
which  are  admitted  in  the  answer  to  the  bill.  But  it  is  insisted 
that,  as  the  money  was  in  his  hands,  not  as  a  guardian  but  as  a 
trustee,  it  was  not  a  proper  subject  of  the  guardianship  account. 
The  parties  ultimately  entitled  to  the  fund,  however,  might 
waive  the  benefit  of  a  trustee  account,  and  the  trust  being  exe- 
cuted, treat  him  as  the  prima  facit!  holder  of  the  whole  sum. 
Strictly  speaking,  none  but  the  executor  or  administrator  of  the 
cestui  que  truM  could  make  him  show  how  he  had  discharged 
bis  stewardship.  For  what  purpose  but  to  burden  the  fund  with 
ooste  and  charges,  settle  such  an  account?  A  sum  of  money 
had  been  put  into  his  hands  to  maintein  the  widow  with  the  in- 
terest of  it,  and  the  presumption  is  that  the  principal  was  undi- 
minished at  her  death;  but  if  any  part  of  it  had  been  lost  by  any 
other  means  than  his  own  mismanagement,  it  was  his  business, 
unasked,  to  settle  an  account  as  a  trustee,  in  order  to  give  the 
residuary  legatees  an  opportunity  to  contest  the  matter  with  him 
in  open  court.  Having  thought  proper  to  do  otherwise,  he 
surely  can  not  set  up  his  own  default  as  a  bar  to  the  complain- 
ant's bill  to  charge  him  in  his  guardianship  account,  in  which  due 
allowances  may  be  made  him  with  equal  convenience  and  effect. 
In  Jacobs  v.  BuU,  1  Watte,  370  [26  Am.  Dec.  72],  it  was  held, 
in  substance,  that  money  shall  be  taken  to  be  in  the  hands  of  an 
executor  or  trustee,  where  the  offices  are  concurrent,  in  the  one 
character  or  the  other,  as  may  better  serve  the  purposes  of  ]ub« 
iiee. 
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The  fimd  was  inyeBted  in  shares  of  BdiuylJcfll  Bank  fltookpiir« 
chased  and  standing  in  the  guardian's  name,  whibk  haffe  grealSj 
fallen  in  ^alae;  yet  ttie  appellant  innate  that  the  ward  shall  take 
them  in  specie  at  flie  price  paid  for  them.     If  the  guardian 
thought  they  were  the  pioper^  of  the  ward,  it  is  singular  thai 
he  said  nothing  about  them  when  he  paid  her  the  balance  due 
on  the  guardianship  account,  and  took  a  ideaae  from  all  further 
responsibililjy.    His  silence  on  that  head  leads  to  a  oondusion 
that  he  viewed  them  as  his  own;  and  if  they  were  so  tken,  they 
are  a  part  of  his  estate  now.    But  whether  he  did  so  or  not,  it 
is  condusrre  that  he  purchased  them  in  his  own  name.    The 
fact  that  he  retained  the  power  to  make  them  his  own,  if  the  in- 
restment  should  proTe  to  be  a  valuable  one,  estops  his  executor 
from  denying  that  he  purchased  them  in  his  own  right.    This 
elementary  principle — ^applicable    to    every  investment   by  a 
trustee — is  essentially  that  which  forbids  him  to  place  trust 
money  in  the  hands  of  a  banker  in  his  own  name,  except  at  the 
risk  of  the  banker^s  insolvency,  or  in  any  other  way  to  confound 
it  with  his  own;  and  it  was  this  that  ruled  the  case  of  Lakennf 
Appeal y  in  which  the  ward  had  not  only  released  the  guardian,  but 
had  actually  received  a  transfer  of  the  depreciated  stock  at  the 
price  the  guardian  had  paid  for  it;  who,  nevertheless,  was  hdd 
to  make  the  difference  good.    That  is  a  stronger  case  than  the 
present,  besides  being  an  authority  to  show  that  the  request  of 
the  ward  to  have  the  certificates  transmitted  to  her,  is  not  a  cir- 
cumstance to  conclude  her.     She  had  been  left  in  ignorance  of 
the  state  of  her  properly  in  her  guardian's  hands;  and  the  veqr 
letter  which  contained  that  request,  contained  another  for  in- 
formation.   In  this  state  of  ignorance  and  doubt,  nothing  said 
by  her  would  bind  her.    Perhaps  even  an  agreement  to  take  the 
shares,  without  a  subsequent  consideration  to  found  it,  might 
be  rescinded  by  her  before  execution  of  it.    There  has  been  no 
delay  in  the  prosecution  of  her  claim;  and  die  asks  no  more 
than  to  exerdse  her  undoubted  right,  to  recdve  a  transfer  of 
the  shares,  or  surcharge  the  guardianship  account  at  her  deo* 
tion.    She  has  chosen  to  do  the  latter,  and  we  harve  ndther  the 
power  nor  the  will  to  prevent  her. 

Decree  affirmed. 

HM-«A>m  FEOM  WaBD  TO  OUABDIAH,  WBBf  SST  AlODB:   Sm  DOte  tO  /oila< 

mm  V.  Johnton,  29  Am.  Beo.  89. 

OuAanxAjr  Takihg  Kots  Patablb  to  HmsKLr  Iiwivuwailt,  wftfaoat 
a  ^M^g"*^^  of  his  official  character,  can  not  be  penttitfeed  to  show,  on  tiM 
failure  of  the  debtor,  that  it  was  taken  for  the  fdnds  of  his  waidi  " 
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V.  Bradley,  43  Am.  Dm.  009.  In  OommommmUh  ▼.  McAUHe^,  2S  Pa.  St. 
480,  it  WAS  held,  citing  the  prinoipal  ease,  that  where  an  administvator  de* 
posits  money,  part  of  his  trnst  fonds,  in  his  own  name  in  a  bank,  which  fails, 
the  loss  will  fall  vpon  htm.    See  also  Draper  v.  Joiner^  pott, 

iKTBamKxm  Wmam  Qvaedluib  and  Ovhb&  TEOsma  mat  Mak% 
WRHODT  BBom  liZABUi  VOB  LoflB:  See  note  to  2iyo€*s  EgtaU,  40  Aol  Dse. 
B06-618,  where  the  snbject  is  dlseossed.    See  also  Draper  t.  Jcimr^  poiL 


Laing  V.  Colder  bt  al. 

[8  PnnmLTAHU  Statb.  479.) 

Damaobs  Which  Nbcsssarilt  Result  from  the  Act  Ookplaimbd  ov 

termed  general  damages,  and  may  be  shown  nnder  the  oommon  aOegatiaB 

ad  damnum,  for  the  defendant  mnst  be  presumed  to  be  aware  of  the  neo- 

esswy  consequences  of  his  conduct. 
Hakaob  That  do  not  NxOBnARiLT  Flow  ibom  tbb  Aor  Gomplainhd 

oWf  though  possibly  attendant  upon  it»  an  denominated  sptoial  dainags% 

and  mnst  be  particulaiiy  i|>eoified  in  the  declaration,  or  the  plaintiff  wiU 

not  be  permitted  to  give  eridence  of  them. 
Whxrb  Passenoeb  Permits  hts  Abm  to  Extend  out  of  Car,  whbbbbt 

It  is  Broken  in  crossing  a  bridge,  the  company  are  not  liable  if  thejf^ 

gave  timely  warning  of  the  danger. 
MsBB  Haffenino  of  an  Injuhioue  Aooidsht  to  a  PAfltENOEB  Faise» 

prima/ade  a  presumption  of  n^^igence,  and  throws  upon  the  csarrier  the* 

onu8  of  showing  it  did  not  exist. 
Rbponsibilitt  of  Carriers  of  Passenoebs  Diboussed. 
Common  Carrier  mat  Limit  his  Liabilitt  fob  Bagoaoe  of  passengera 

by  a  genera]  notice  that  it  is  at  their  own  risk, 

Cabb  for  negligence,  whereby  plaintiff's  aimwaafaroken  while 
tmyeling  in  defendants'  car,  and  for  negligence  in  the  Iobb  of 
his  carpet-sack.  The  first  error  assigned  was  the  refusal  of  the 
court  to  allow  plaintiff  to  prove  the  number  of  his  family  de- 
pendent upon  him;  second,  for  permitting  defendants  to  show 
that  after  the  injuiy,  they  immediately  cared  for  plaintiff  and 
furnished  him  surgical  aid;  fifth,  for  permitting  defendants  to 
prove  that  during  the  journey  their  agent  had  warned  another 
passenger  of  the  danger  of  putting  his  feet  or  arms  out  of  the  win- 
dow, and  that  plaintiff  sat  so  near  him  that  he  must  have  heard 
the  warning,  and  to  prove  that  printed  notices  were  put  up  in 
the  cars  warning  passengers  not  to  put  their  heads  or  arms  out 
of  the  windows,  and  that  just  before  reaching  the  bridge  where 
the  accident  occurred,  notice  was  given  in  a  loud  voice  to  the 
passengers  to  keep  their  arms  and  heads  inside  the  car,  and  that 
they  had  placards  placed  in  their  office  stating  that  all  baggage 
was  at  the  risk  of  the  owner,  and  that  the  same  was  printed 
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upon  all  their  pasaenger  tickets.  The  court  ohaiged  that  the 
care  taken  of  plaintiff  after  the  accident  *wa8  no  defense  to  the 
action;  that  as  to  the  loss  of  the  carpet-sack,  the  special  contract 
limiting  defendants'  liability  would  protect  them,  if  brought 
home  to  plaintiff,  but  they  would  be  liable  if  there  had  been 
any  negligence  on  their  part.  The  other  facts  and  instructions 
sufficientiy  appear  in  the  opinion. 

Alrioka  and  Fisher^  for  the  plaintiff  in  enor. 

'has  and  MoComtick,  carUra. 

By  Court,  Bell,  J.  The  eyidence  mentioned  in  the  first  bill 
of  exceptions  was  rightiy  excluded.  The  plaintiff  went  for  gen- 
eral  damages,  under  the  common  allegation  ad  damum.  Dam- 
ages which  necessarily  result  from  the  act  complained  of,  are 
properly  termed  general  damages,  and  may  be  shown  under  the 
common  allegation;  for  the  defendant  must  be  presumed  to  be 
aware  of  the  necessary  consequences  of  his  conduct,  and  there- 
fore can  not  be  taken  by  surprise  in  the  proof  of  them.  But 
damages  that  do  not  necessuily  flow  from  the  principal  fact, 
though  possibly  attendant  upon  it,  are  denominated  special.  As 
the  law  does  not  imply  these,  they  must,  to  prevent  surprise  on 
the  defendant,  be  particularly  specified  in  the  declaration,  or  the 
plaintiff  will  not  be  permitted  to  give  evidence  of  them.  An 
illustration  of  this  distinction  is  furnished  by  Sampson  v.  Coy, 
16  Mass.  493.  It  was  trespass  for  breaking  and  entering  the 
plaintiff's  house;  and  it  was  held  evidence  might  be  given  of 
keeping  the  plaintiff  out,  for  that  was  a  direct  consequence  of 
the  wrongful  entry.  But  the  party  was  not  permitted  to  prove, 
under  the  alia  enormia,  an  assault  and  battery  committed  at  the 
same  time,  for  the  defendant  can  not  be  supposed  to  come  pre- 
pared to  defend  against  a  complaint  of  which  he  has  no  notice. 
Now  injuries  to  the  person  consist  in  the  pain  suffered,  bodily 
or  mental,  and  in  the  expenses  and  loss  of  property  they  occa- 
sion. In  estimating  damages,  the  jury  may  consider  not  only  the 
direct  expenses  incurred  by  the  plaintiff,  but  the  loss  of  his  time, 
the  bodily  suffering  endured,  and  any  incurable  hurt  inflicted; 
for  these  may  be  classed  among  necessary  results.  But  alleged 
damages  sustained  by  this  plaintiff,  from  the  circumstance  of 
his  being  the  head  of  a  family  dependent  upon  him,  have  no 
necessary  connection  with  the  injury  done  to  his  person.  Such 
damages  may  or  may  not  follow  a  temporary  bodily  disabilily. 
They  may,  but  do  not  necessarily  attend  upon  it.  Whether  they 
do  or  not,  is  to  be  determined,  not  by  a  consideration  of  the 


Iia7>  1848.]  Laino  v.  CoLDsa  585 

principal  fitot  oomplained  of,  but  by  looking  to  the  peonniaiy 
condition  of  the  suffBrer,  his  capacity  for  labor,  his  social  rela- 
tions, and,  it  may  be,  to  other  independent  facts.  Damages  of 
this  natore  are,  therefore,  not  direct  or  necessary,  bat  special,  as 
being  possible  only,  and  must  be  specially  averred  to  let  in  eyi- 
dence  of  them. 

We  see  no  objection  to  the  eyidence  comprised  in  the  second 
bill.  What  the  defendant  offered  to  show,  was  but  part  of 
the  same  transaction  of  which  the  plaintiff  has  already  given 
proof.  Being  strictiy  res  gesUiy  we  do  not  see  how,  properly,  it 
could  have  been  excluded.  If  it  be  admitted  the  witnesses  went 
further  by  proving  subsequent  attention  paid  to  the  plaintiff  by 
the  defendant's  servants,  it  was  not  a  part  of  the  offer.  Any 
injury  that  might  thus  have  been  done  to  the  plaintiff's  case,  we 
are  bound  to  presume  was  prevented  by  the  instruction  of  the 
court  on  this  head. 

The  third  and  fourth  bills  are  rightly  abandoned,  as  being 
founded  in  a  mistake  of  fact.  The  subject  of  the  fifth  was 
clearly  evidence,  if  heard  by  Laing.  A  question  for  the  jury  was, 
whether  the  hurt  suffered  was  ascribable  to  the  negligence  of  the 
defendants'  agents,  or  to  the  laches  of  the  plaintiff  himself.  Now, 
certainly,  the  warning  given  by  Dougherty,  to  another  passen- 
ger, about  the  time  or  shortly  before  the  plaintiff's  arm  was 
broken,  if  heard  by  him  and  disregarded,  furnished  some  evi- 
dence of  gross  carelessness  on  his  part,  more  especially  when 
connected  with  the  caution  of  the  conductor,  Minsker.  Whether 
the  plaintiff  did  so  hear,  was  a  question  of  fact  to  be  determined 
by  the  jury,  under  all  the  circumstances,  as  he  was  within  ear- 
shot, and  might  have  heard.  In  the  absence  of  remark  or  con- 
fession by  him,  it  was  obviously  impossible  to  give  express  proof 
of  the  fact.  The  remaining  bill,  also  called  the  fifth  in  the 
paper-book,  is  there  by  mistake,  not  being  assigned  for  error. 

After  a  critical  examination  of  the  instructions  given  to  the 
jury,  we  have  failed  to  discover  any  error.  It  is  long  since 
settied  that  the  common-law  responsibilities  that  attach  to  car- 
riers of  goods  for  hire,  do  not,  as  a  whole,  extend  to  passenger 
carriers.  Like  the  former,  the  latter  are  not  insurers  against 
all  such  accidents  and  injuries  as  are  not  occasioned  by  the  act  of 
God,  or  the  public  enemy.  But  though  in  legal  contemplation, 
they  do  not  warrant  the  absolute  safety  of  their  passengers,  they 
are  yet  bound  to  the  exercise  of  the  utmost  degree  of  diligence 
and  care.  The  slightest  neglect  against  which  human  prudence 
and  foresight  may  guard,  and  by  which  hurt  or  loss  is  ooca- 
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8ip^«  ip]]  iw^fr  ibcpi  liaUe  to  an^wier  in  damagw.    |Iaj,  tha 
mefe  l:\i9ppem^  ol  49  injurious  aocicleni,  ifnuses,  jprin^i /aoie,  a 
presvimption  of  nagteot,  fuid  throwa  iiiK>n  the  oarrier  the  (msM 
of  showing  it  cUd  not  eipat.    This  p9nctUioas  attention  to  the 
safety  of  tii6  passenger  em^xaoes  the  dt^i^y  of  proyiding  strong 
and  sufficient  carriages,  or  other  conyeyanoes  for  the  joomey,  in 
eyerj  xeqieeti  SjBi^y  road,  and  riyer  worthy;   safe  and  steady 
hprses,  or  other  Qieans  of  progression;  and  skillful  dri?e^,  con- 
ductors, and  other  agents,  whose  duiy  it  is  to  use  eveiy  precau- 
tion against  danger.    Should  there  be  the  least  fiulure  in  any 
of  these  things^  the  proprietors  have  failed  of  the  discharge  6t 
their  legal  obligations.    Above  all,  if  there  be  in  any  part  of  the 
road,  a  particuliMr  passage  more  than  ordinarily  dangerous,  or 
requiring  superior  eiroumBp^tion  on  the  pa^  of  the  passenger, 
tlv^  conductor  o|  the  yehicle  is  bound  to  giye  due  notice  of  it, 
and  a  failure  to  do  so  will  make  his  principal  responsiUle.   Wers 
these  principles  ai;^ciently  indicted  to  the  jury  by  the  chaxge 
of  the  court?    It  is  impossible  to  read  it  and  not  perceiye  the 
sedulous  anxiety  with  which  the  court  repeatedly  pressed  on  th^ 
juiy,  the  extreme  care  and  watchfulness  the  law  exacts  at  the 
hands  of  a  carrier  of  persons.     The  instruction  upon  this  head 
was  not  only  emphatically  given,  but  repeated,  so  that  men  of 
ordinary  intelligence  could  not  fail  to  be  impressed  with  it.    No 
fault  can,  therefore,  reasonably  be  found  with  the  general  tenor 
of  the  charge.  But  particular  features  are  complained  of.    Some 
of  them  are  brought  to  view  by  the  second  and  third  specifications. 
We  do  not,  however,  see  any  error  here,  positive  or  negative. 
The  court  could  not  with  propriety  have  said  what  it  is  com- 
plained they  omitted,  and  the  questions  of  fact  noticed  in  the 
second  assignment  of  error  were  properly  left  to  the  jury.    An 
attempt  of  the  court  to  assume  the  decision  of  these  would  have 
been  erroneous.     What  was  said  as  to  the  cars  having  passed 
the  bridge  safely,  before  and  after  the  plaintijBT's  accident,  is  sus- 
tained by  the  evidence,  and  the  accompanying  reflections  of  the 
court  are  sustained  by  the  law.    Indeed,  it  is  difficult  to  per- 
oeive  upon  what  grounds  the  plaintiff  takes  exception  to  them. 
But  that  part  of  the  charge  most  strenuously  assailed,  is  set  out 
in  the  fourth  error.    Complaint  is  made  that  the  court  itself  did 
not  undertake  to  decide  that  the  notice  given  by  Minsker  was  in- 
sufficient.   Had  they  done  so,  it  would  clearly  have  been  error; 
for  all  the  cases  agree  that  the  question  of  negligence,  including 
the  sufficiency  of  a  necessary  warning,  is  for  the  juxy,  under  the 
guidance  of  the  court:  Curlia  v.  Drinkwater^  22  !Bng.  Com.  L.  79; 
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S.  0.,  a  Bun.  k  AcL  16»;  Ware  t.  Oaif,  U  Piok.  106$  aad  this 
is  the  doctrine  of  Ihidley  t.  Smiih,  1  CJunp.  187,  the  cue  moat 
strongly  relied  on  by  the  plaintiff.  As  e^ezy  instanoe  most  depend 
on  its  own  drcnmstances,  the  law  can  but  lay  down  the  rule  that 
such  warning  is  tobegiyenas  will  put  the  passengers  upon  their 
guard,  leading  it  to  the  jury  to  say  howtbe  fact  was.  This  was 
done  here.  The  court  refused  to  say  the  warning  was  either  suf- 
ficient or  insufficient,  but  left  that  to  the  jury,  with  proper  in- 
structions. As  no  fault  in  the  car  in  which  the  plaintiff  was  could 
with  truth  be  alleged,  the  question  of  warning  on  the  one  hand, 
and  of  heedlessness  on  the  other,  was  in  fact  the  point  of  the  case. 
Whether  warning  was  giyen  in  a  manner  to  call  the  pkantiff  s 
attention  to  it,  was  fairly  put  by  the  court 

It  only  remains  to  consider  the  exception  taken  to  what  was 
said  on  the  subject  of  the  plaintiff's  baggage.  Stage  and  car 
proprietors  stand  on  the  footing  of  oommoii  carsiers  in  respect 
to  the  baggage  intrusted  to  their  care.  It  has  been  a  subject  of 
frequently  expressed  regret  by  many  of  our  judges,  that  a  com- 
mon carrier  was  eyer  permitted  to  limit  the  responsibility  which 
as  a  general  rule  binds  him  for  the  absolute  safety  of  the  goods 
committed  to  him.  The  expediency  of  reoognising  in  him  a 
right  to  do  BO  by  a  general  notice,  such  as  was  giyen  here,  has 
been  strongly  and  justly  questioned,  and  in  some  of  our  sister 
states,  altogther  denied.  Were  the  question  an  open  one  in 
Pennsylyania,  I  should  for  one,  unhesitatingly  follow  them  in 
repudiating  a  principle  which  places  the  bailor  absolutely  at  the 
mercy  of  the  carrier,  whom,  in  a  yast  majority  of  instances,  he 
can  not  but  choose  to  employ.  The  reasons  which  would  goyem 
me  are  nowhere  better  expressed  than  by  Chief  Justice  Gib- 
son, in  Atwood  y.  Beliance  IhmeporUUion  Co.,  9  Watts,  87  [34 
Am.  Dec.  503].  Yet  he  concludes  by  conceding  that  it  is  per- 
haps too  late  to  say  that  a  carrier  may  not  accept  his  charge  on 
special  terms.  Since  then  it  has  been  expressly  decided  in  Bing* 
ham  y.  Bogen,  6  Watts  &  S.  495  [40  Am.  Dec.  581],  that  a  com- 
mon carrier  may  limit  his  liability  by  notice  to  passengers,  such 
as  was  giyen  in  this  case,  that  the  baggage  is  at  their  own  risk. 
This  must  now  be  taken  as  the  law  of  this  state,  and  the  court 
below  asserted  nothing  beyond  it. 

But  as  carriers  are  still  liable  for  negligence,  they  may  rebut 
the  imputation  by  showing  that  the  negligence  was  on  tiie  part 
of  the  owner.  This  is  all  the  court  said  in  its  remarks  upon 
Minsker^B  testimony  on  this  head.  There  is  nothing  in  the  sixth 
error. 

Judgment  affirmed. 
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Whiu  SraciAL  OR  Pbouuab  Damaois  an  claimed,  sncfa  as  are  not  tiie 
nsnal  or  natural  oonsequenoes  of  the  act  done,  it  is  proper  to  set  them  forth 
•pedally  in  the  declaration,  by  way  of  aggravation,  that  the  defendant  may 
have  due  notice  of  the  claim:  IHckmacn  v.  Boyle,  28  Am.  Deo.  281,  and  note. 

Power  or  Gabkixk  to  Limit  Liability  bt  Notiok:  See  Logan  ▼.  Pont" 
ehartrain  B.  R.  Co,,  43  Am.  Dec  199;  Bingham  v.  Rogers,  40  Id.  581;  and 
note  to  CoU  ▼.  Goodwin,  32  Id.  740,  where  the  subject  is  dlKossed.  The 
principal  case  is  cited  to  the  point  that  the  oommon-law  responsibility  of 
common  carriers  may  be  limited  by  special  contract,  or  by  general  notice 
bronght  home  to  the  employer,  in  Camden  ^  A,  R,  R,  Co.  v.  Baldat^f,  16  Pa. 
St.  77;  Himhamy,  Camden  A  A.  R,  R.  Co.,  65  Id.  50;  Leonard  v.  Hendrkk- 
M>n,  18  Id.  43. 

OoMMOK  Cabbiebs,  LIABILITY  OF,  FOB  Ikjuriis  TO  rAfisxNGEBS:  See  nots 
to  IngalU  ▼.  BUU,^Am.  Dec.  355-^7,  where  the  question  is  disonssed al 
length.  See  also  Stockton  v.  Frey,  45  Id.  138.  The  principal  case  is  cited  in 
Meier  v.  P€u  R.  R.  Co.,  64  Pa.  St  229,  to*  the  point  that  the  common  law 
liability  of  carriers  of  goods  does  not,  as  a  wholes  extend  to  carriers  of  pas- 
sengers, bat  that  the  slightest  neglect  against  which  human  prudence  and 
foresight  may  guard,  and  by  which  hurt  or  loss  is  occasioned,  will  render 
them  liable  in  damages;  and  in  SuIUvan  v.  PenneyUxmia  di  Readiny  R.  R.  Co., 
30  Id.  239,  to  the  point  that  where  a  passenger  is  injured,  without  fault  on 
lus  part,  tiie  law  prima/ade  raisea  a  presumption  of  negligence,  and  throws 
on  the  carrier  the  onus  of  showing  it  did  not  exist. 

Teb  pbxnoipal  casb  18  Ai^o  CITED  ss  follows:  That  where  a  passenger  is 
injured  by  the  negligence  of  a  common  carrier,  in  estimating  the  damages, 
the  jury  may  consider  not  only  the  direct  expenses  incurred  by  the  plaintiff, 
but  the  loss  of  his  time,  the  bodily  suffering  endured,  and  any  incurable  hurt 
inflicted,  for  these  may  be  classed  among  necessary  results,  in  Pa.  A  Ohio 
Canal  Co.  v.  Qraham,  63  Pa.  St.  299;  that  damages  sustained  by  the  plaint- 
\S,  from  the  circumstance  of  his  being  the  head  of  a  family  dependent  upon 
him,  are  not  direct  and  necessary,  but  spedal,  and  must  be  specially  averred 
to  let  in  evidence  of  them,  in  Penngylvania  R.  R.  Co.  v.  Booka,  57  Id.  344. 


SOHBADEB  V.  DeOEEB. 

|0  PamsTLTAinA  Szatb.  14.] 

Fbaub  and  Dubkss  of  Wifk  TO  Obtain  hsb  Sionatubb  to  a  deed  of  hsi 
land  may  be  shown,  and  the  deed  avoided  as  to  purchasers  with  noticet 
otherwise  as  to  purchasers  without  notice. 

Deed  of  Infant  Feme  Covebt,  though  dated  after  her  majority,  -is  void. 

Ejectment.  Plaintiff  showed  that  title  had  been  in  Rebecca 
Schrader,  and  that  she  had  conveyed  to  him  in  1844.  Defend- 
ants claimed  that  Rebecca  Schrader  and  her  husband  conyeyed 
the  land  in  question  to  them,  and  showed  two  deeds,  one  dated 
in  1810,  and  the  other  in  1811.  Plaintiffs  offered  to  show  that 
the  first  deed  was  executed  while  Mrs.  Schrader  was  an  infant, 
though  dated  after  she  attained  full  age,  and  that  the  second 
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was  exeoated  and  acknowledged  while  she  was  in  ohild-bed,  and 
under  certain  other  circumstanoes  stated  in  the  latter  part  of  the 
opinion.  The  evidence,  so  far  as  it  respected  the  seoond  deed, 
was  rejected,  and  this  was  assigned  as  error. 

Bancroft  and  Case,  for  the  plaintiff  in  error. 
ElweU  and  Overton,  oontra. 

By  Court,  Gibson,  C.  J.  There  was  not  eyen  a  plausible  ob- 
jection to  the  evidence  proposed,  except  the  supposed  impolicy 
of  allowing  the  certificate  of  a  wife's  separate  examination  to  be 
falsified  by  parol  eyidence.  Such  eyidence  is  undoubtedly  at- 
tended with  a  greater  or  less  degree  of  risk  in  every  case;  but  it 
is  indispensable  to  the  detection  of  fraud,  even  iii  a  record 
against  which  the  law  allows  of  no  direct  averment.  Our  stat- 
utory provision  for  a  wife's  conveyance  by  joinder  with  her 
husband,  and  acknowledgment  on  separate  examination,  is  a 
substitute  for  a  fine,  by  which  alone  the  common  law  allowed 
her  to  part  with  her  land;  and  it  is  true,  as  we  read  it  in  She;)- 
pard's  Touchstone,  p.  9,  that  "  if  there  be  any  woman  that  hath 
a  husband  (and)  that  doth  join  with  her  husband  in  the  convey- 
ance, the  judges  or  commissioners  must  take  care  that  they  do 
examine  her  whether  she  be  willing,  and  do  part  with  her  right 
in  the  land  willingly  or  by  compulsion  of  her  husband;  for  albeit 
she  may  be  made  to  do  it  by  compulsion  of  her  husband,  yet 
hath  she  no  way  to  relieve  herself  from  it  when  it  is  done." 
But  it  is  said  in  1  Madd.  Ch.  266,  that  if  fraud  were  practiced, 
equily  would  relieve  against  it;  which  is  certainly  true,  for 
no  separate  examination  can  guard  against  that.  The  princi- 
ple is  no  more  than  the  rudimental  one,  that  fraud  vitiates 
every  assurance,  whether  by  matter  of  record  or  in  pais;  and 
even  had  the  conveyance  in  this  instance  been  by  fine,  it  would 
have  been  open  to  impeachment  on  that  ground.  But,  as  the 
equity  side  of  our  courts  of  law  is  not  broad  enough  to  admit  of 
relief  by  bill,  we  are  compelled  to  give  effect  to  the  principle  by 
pleading  or  evidence,  as  the  court  below  ought  to  have  done. 
But  we  would  deprive  married  women  of  all  substantial  protec- 
tion, did  we  give  to*  the  separate  examination  of  a  judge,  or  a 
justice  of  the  peace,  the  conclusive  effect  of  an  examination  by 
commissioners  to  levy  a  fine,  which  is  much  more  private,  care- 
ful, and  searching.  Every  one  conversant  with  the  subject 
knows  the  inutility  of  a  separate  examination  under  our  statute, 
even  by  the  most  careful,  and  how  often  the  form  of  it  is  hurried 
over  almost  in  the  presence  of  the  husband,  or,  as  in  the  case 
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befcNte  xm,  JSffgMm^  with  altogeftber.  Ereii  where  the  iiuigi»- 
tmte  is  too  ooBtieieiitionB  to  be  satisfied  with  less  than  full  and 
Qiureliiotaiit  aoqiiieaQenoey  the  husband  may  take  her  to  a  leas 
Bompaloas  one. 

The  necessities  of  justice  therefore  demand  that  the  trana- 
action  be  open  to  objection,  not  only  for  fraud,  but  concealed 
duress;  and  the  case  presented  is  a  rank  compound  of  both. 
Tb9  deed  for  a  part  of  tiie  property,  being  executed  while  the 
wife  was  an  in&nt,  is  absolutely  void;  and  the  deed  for  the 
rendue  is  open  to  objections  as  deGisiTe.  It  was  giyen  to  a 
taTem-keeper,  partly  in  payment  of  a  profligate  husband's  debt, 
ceatcs^ted  in  a  course  of  drunkenness  and  debauchery;  and  it 
wae  thus  procured:  Means,  the  grantee,  attended  by  his  wife,  a 
man  called  Dininger,  who  had  no  proper  concern  with  the  busi- 
nees,  and  an  inexperienced  justice  picked  up  by  the  way,  repaired 
to  the  house  of  the  husband,  while  the  wife  was  in  the  throee 
of  ehild-birth.  Means,  his  wife,  and  Dininger,  entered  the 
sick  woman's  chamber,  and  met,  in  the  first  instance,  with  the 
repulse  they  had  reason  to  expect.  It  was  not  till  she  had  been 
badgered  during  two  hours,  and  worn  out  by  the  importunity 
of  her  husband,  as  well  as  deceived  with  false  assurances  by 
the  rest  of  the  party,  of  her  husband's  right  and  ability  to  re- 
deem the  land,  that  they  worked  her  to  their  will.  The  justice 
was  then  called  in;  and  haying  barely  asked  her  in  the  prea- 
ence  of  her  husband,  whether  the  instrument  she  had  executed 
was  her  deed,  signed  the  certificate  which  had  been  brought 
along  for  the  occasion.  In  addition,  the  land  was  of  much 
greater  value  than  the  price  which  was  paid  for  it  in  worthless 
accounts  and  charges.  If  these  circumstances  are  proved,  par- 
ticularly the  crisis  selected  for  the  transaction,  the  instruments 
employed  to  bend  her  to  their  purpose,  and  the  deception  effiscted 
by  their  false  assurances,  they  will  show  the  existence  of  a  con- 
apimcj  to  strip  her  of  her  property,  by  force  or  fraud,  and  the 
jury  will  have  no  more  to  do  than  to  find  for  the  plaintiff  all  the 
land  which  had  not  been  paid  for,  to  Means,  or  his  voluntary 
grantee,  and  all  that  may  have  been  paid  for  with  knowledge  of 
the  fraud.  To  do  less,  would  disgrace  the  administration  of 
justice. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Thb  fbinoipal  cask  18  CITED  to  the  poiat  that  In  oasM  of  frand  and  im- 
position or  dnroM,  parol  evidence  may  be  admitted  to  overthrow  the  certificate 
of  acknowledgment,  in  MeCandieu  v.  Engl^  51  Pa.  St.  313;  Michemer  amA 
Wy^r.  CbMNdbr,  3S  Id.  337;  Louden  v.  Blpthe,  27  Id.  29;  a  a,  16  Id.  541t 
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and  to  file  point  thit  the  deed  of  en  mfuit  .^me  oovorl  to  void»  in  Aio*  ▼• 
Fhek,  32  Id.  S88. 

Doo)  or  Axr  Irvaot  Fekb  Oonsr  hM  no  gimtoa  effeet  than  If  eha 
nonianiedi  Boolr.  Mk^  81  Am.  Deo.  28S»  and  jm^  28S. 


BoBUBSB  t;.  Halskbad. 

llmaQAOB  Follows  thx  Hon  It  u  Iktkkded  to  Ssovu,  and  the  aaatgnee 

of  the  note  baa  an  equitable  intereet  in  it»  even  thoof^  not  nimra  of  Iti 

eiiatenoe  at  tbe  time  of  the  purohAae  of  the  note. 
MoBTOAOXB  BAViKO  SoLD  THE  NoTB  SsocBiD  by  the  mortgage,  oan  not 

oaoae  aatiaiaction  of  it  to  be  entered  on  the  reoord  to  ita  deatmotlon  aa  a 

aeenrity  to  the  note  holders. 
Inrocnurr  Pubchasbb  or  Mobioaoxd  Piuoasia  will  bb  PnocaovBD,  if  the 

mortgage  appears  on  the  record  to  have  been  aatiafied. 
FOBOHASE&  or  MoBTGAOBD  PsBBTisBS  wizH  KoiiOB  that  the  note  aeonred 

by  the  mortgage  was  nnpaid,  and  that  the  mortgage  had  been  aatiafied 

by  the  mortgagee  without  the  knowledge  of  the  holder  of  the  note»  takea 

anbjeot  to  the  mortgage. 
pATMXNT  or  PuBCHASB  MoNX7  ArTBB  SATmrAcnoN  or  MoBTOAOBy  withoiit 

requiring  the  production  of  the  notea  secured  by  the  mortgage,  will  not 

releaae  the  land  from  the  lien,  where  the  notes  hare  paaaed  into  other 

hnnda. 


SonoB  FAoiAB  on  a  xnortigBge  by  Boberts  to  Halstead,  to  aeouxe 
certain  notes.  Plea,  md  Hel  record,  payment,  and  no  lien.  The 
mortgage  was  dated  March  12, 1887.  An  entry  of  satisfaction 
was  made  by  him,  through  his  attorney,  on  July  4,  1814. 
Plaintiff  proyed  a  note  due  June  1, 1841,  and  that  it  was  one  of 
(he  notes  recited  in  the  mortgage.  Under  ezoeptioui  the  note 
and  exemplification  of  mortgage  were  read.  The  note  was  sold 
in  1889  to  the  party  to  whose  use  this  suit  was  brought  in  the 
name  of  Halstead,  the  first  transferee  having  notice  that  it  was 
eectired  by  mortgage.  The  defense  was  made  bj  the  terre  tenr 
anis,  who  proved  that  they  purchased  the  land  after  the  registiy 
of  the  mortgage,  and  before  satisfaction  was  entered,  and  they 
also  proved  the  authority  under  which  the  satisfaction  was  en« 
teredon  the  mortgage.  The  court  instructed  the  juiy  that  after 
HalRt«id  had  transferred  the  note  he  ceased  to  have  any  power 
to  enter  satisfiiotion  in  prejudice  of  the  chum. 

Sarri8on  Wrighi,  for  the  plaintiff  in  enor. 

Wa^kif  conlra. 

Bj  Court,  Bill,  J.    Hie  mrire  /acia$  given  by  flie  iiel  df 
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Moombly  is  f oanded  iiix>n  the  mortgage,  and  not  npon  the  r^ 
istiy  of  it.  The  plea  of  md  Ud  record  was,  thesefore,  wholly 
inapplicable,  and  might  ha^e  been  treated  as  a  nullity.  A  judg- 
ment upon  it  was  nnneoessaxy,  and  its  rendition  does  harm  to 
no  one.  So  mnoh  was  determined  at  the  present  sittings,  a  few 
days  since,  and,  consequently,  the  plaintiff  abandoned  the  first 
error  assigned. 

The  record  shows  that  the  exemplification  of  the  mortgage  of 
the  twelfth  of  August,  1887,  was  read  without  objection.  After 
this,  John  F.  Dupee  was  called,  and  proved  the  note  held  by 
the  plaintiffs  was  one  of  those  recited  in  the  mortgage.  The 
plaintiffs  then,  according  to  the  paper-book,  offered  '*  the  mort- 
gage, exemplification,  and  note,"  to  which  the  defendant  ob- 
jected. The  objection  having  been  overruled,  the  plaintiffs  read 
the  note  in  evidence,  but  not  the  exemplification  of  the  mort- 
gage, for  that  had  been  read  before.  The  exception  was  urged 
here  solely  against  the  mortgage,  on  the  ground  of  variance 
between  it  and  the  scire  facias.  But  having  been  given  in  evi- 
dence without  objection,  and  not  read  under  the  exception,  it  is 
not  applicable  to  the  mortgage.  The  reception  of  the  note  is 
not  called  into  question.  What  was  the  object  of  the  defend- 
ant's offer,  embraced  in  the  second  bill  of  exceptions,  or  what  a 
mortgage,  dated  the  twenty-sixth  of  January,  1848,  has  to  do 
with  the  controversy,  it  is  not  easy  to  divine.  If  the  exemplifi- 
cation offered  was  of  the  mortgage  of  August,  1887,  before  read, 
it  does  not  show  an  agreement  to  defalk  from  the  sum  secured 
by  the  mortgage  all  taxes  that  might  be  assessed  on  the  mort- 
gaged premises  and  paid  by  the  mortgagor  or  his  alienees. 
Such  is  asserted  to  have  been  the  meaning  and  intent  of  the 
parties  to  the  mortgage,  but  it  is  by  no  means  apparent  on  the 
&ce  of  the  instrument  itself.  But  were  this  otherwise,  surely 
notice  of  the  intended  defalcation  should  have  been  given  under 
the  plea  put  in.  Notice  was  not  pretended,  and  for  this  reason 
alone,  the  evidence  offered  was  righUy  rejected. 

The  beneficial  plaintiffs  below,  became  the  holders  of  the 
note  in  question  before  maturity,  with  notice  that  payment  of  it 
was  secured  by  mortgage.  It  has  not  been  denied  that  from 
the  moment  they  thus  became  owners  of  the  note,  they  acquired 
an  equitable  interest  in  the  collateral  security  of  the  mortgage, 
pro  (onto.  The  assignment  or  transfer  of  each  of  the  **  obliga- 
tions*' mentioned  in  the  mortgage  is  a  purchase  for  a  valuable 
oonsideiEtion,  of  all  the  securities  of  the  assignor^  and  of  all  his 
remedieB:  Jaekson  v.  WiUardt  4  Johns.  41;  Donley  v.  Bm§8, 17 
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Seig.  &  B.  400;  1  Uadd.  Ch.  486;  and  this,  though  the  aasignee 
WB8  not  aware  of  the  existence  of  the  mortgage  at  the  time  he 
porchaeed  the  note:  Bel»  y.  Hedmer^  1  Penn.  280. 

Pending  the  interest  thus  aoqiiired,  it  was  not  competent  for 
the  mortgagee  to  cause  satisfaction  to  be  entered  on  the  record 
of  the  mortgage,  to  its  destruction  as  a  security  of  the  note 
holders.  The  attempt  to  do  so,  necessarily  failed  as  a  fraud 
upon  the  trust  created  by  the  transfer  of  the  notes.  Had  there 
been  a  bona  fide  purchaser  of  the  mortgaged  premises,  after  the 
entry  of  the  satisfaction,  and  without  notice  of  the  outstanding 
notes,  or,  as  was  the  case  in  Brown  y.  Simpson,  2  Watts,  233, 
were  the  attending  circumstances  such  as  led  nobody  to  lean  to 
the  conclusion  that  the  mortgage  moneys  had  not  been  paid,  a 
countervailing  equity  would  have  sprung  up  for  the  protection 
of  the  innocent  purchaser.  But  at  the  time  of  the  contract  of 
sale  between  Caleb  Boberts,  the  mortgagor,  and  Daniel  Boberts, 
his  yendee,  the  mortgage  stood  open  on  the  record  in  full  force 
land  vigor.  Consequently,  the  latter  took  the  land  subject  to  it, 
and  to  all  the  rights  dependent  upon  it.  Whether  he  after- 
wards purchased  Halstead's  consent  to  enter  satisfaction,  in 
fraud  of  the  outstanding  notes,  or  what  were  the  circumstances 
that  led  to  the  entry,  does  not  appear.  The  record  speaks  of  a 
broken  contract  for  the  sale  of,  it  is  presumed,  the  mortgaged 
premises,  dated  in  1839;  but  as  no  copy  is  given,  we  are  of 
course  ignorant  of  its  contents  and  stipulations.  Whether  the 
existing  mortgage  was  expressly  provided  for  is  not  shown. 
Indeed,  all  we  know  of  its  contents  is  gathered  from  a  remark 
occurring  in  the  charge  of  the  court,  that  at  the  time  the  contract 
was  made,  Daniel  paid  to  Caleb  two  hundred  dollars  of  the  pur- 
chase money,  and  gave  a  bond  and  mortgage  to  secure  payment 
of  the  balance,  one  thousand  eight  hundred  dollars,  no  part  of 
which  is  shown  to  have  been  paid.  So  far  as  appears,  then,  Dan- 
iel, and  those  coming  in  after  him,  stand  in  the  defenseless 
position  of  a  purchaser  vnth  full  knowledge  of  the  mortgage  as 
a  subsisting  lien,  who,  up  to  this  hour,  had  not  paid  his  pur- 
chase money.  Eyen  supposing  him  ignorant  of  the  outstanding 
notes,  there  is  certainly  nothing  in  his  attitude,  in  this  aspect  of 
it,  hostile  to  the  equitable  vantgage-ground  occupied  by  the 
plaintifBs.  But  had  he  shown  payment  of  his  purchase  money, 
subsequent  to  the  entry  of  satisfaction  of  the  mortgage,  I  am 
by  no  means  disposed  to  concede  that  his  position  would  have 
been  bettered.  Holding  his  equitable  title  on  the  land  subject 
to  the  mortgage,  I  think  he  would  be  held  bound,  before  part- 
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ing  wiib  Ids  aianey  on  the  faitli  of  the  eatty^  to  inqniie  whetlnr 
Ihe  "  obligatione"  which  the  mortgage  i&fomed  him  were  ae- 
signable,  jet  remained  in  ihe  hands  of  the  moitgagee,  and  if 
not,  whether  they  had  been  paid.  If  he  made  the  inqimy,  and 
learned  the  tmth,  as  he  mnat  have  done,  he  is  a  partioipant  in 
the  frand  attempted  by  the  m<Mrtgagee.  If  he  fidled  to  inqnilfe, 
by  reqnixing  the  prodnction  of  the  notes  at  the  hand  of  the 
mortgagee,  he  is  guilty  of  snoh  hushes  as  onght  to  pos^ne  him 
to  the  eqnily  of  the  plaintiffs.  Either  way  his  defense  fidls. 
Bat  it  forttier  appears  from  the  charge  of  the  learned  judge  be- 
low, the  defendants  held  in  their  hands  the  means  of  si^ety,  and 
he  can,  therefore,  haye  no  reason  to  complain  of  a  reooreiy 
against  1^™- 

The  objection  to  that  part  of  the  charge  which  avers  notice  to 
Caleb  Boberts  of  the  transfer  of  the  note  to  Durham  and  Martin, 
and  information  given  by  him  to  them,  of  its  being  secured  by 
mortgage,  though  not  founded  in  fact,  is  ine£Scacious  as  ground 
of  reversal,  for  two  reasons:  First,  the  supposed  fact,  miift- 
takingly  stated  by  the  court,  is  wholly  immaterial.  It  touches 
not  the  rights  of  the  parties  in  this  controversy,  for  it  is  a 
matter  of  no  moment  whether  Caleb  had  notice  or  not.  Secondly, 
the  misstatement  of  a  supposed  fact,  by  the  court,  is  not  a  cause 
for  reversal  of  a  judgment. 

The  answer  to  the  fifth  assignment  of  error  is,  that  it  nowhere 
appears  the  whole  amount  of  the  mortgage  money  had  not  been 
due  for  a  twelvemonth  before  the  impetration  of  ihe  scire  favias. 
This,  I  think,  it  vras  the  business  of  the  defendants  to  show  by 
way  of  answer  to  the  plaintiff's  action,  as  being  a  qualification  of 
thdrpnimi/acie  right  to  sue.  Perhaps  the  court  below  vMis 
right  in  thinking  it  pleadable  only  in  abatement,  but  of  this  it 
is  unnecessary  to  speak.    The  seventh  error  was  not  urged. 

Judgment  aflbmed. 

Tbm  VBXSortAL  OAsa  tt  oitSD  to  th«  point  that  a  mortgi^se  follows  tfao 
■ote  it  is  intended  to  teodie,  in  Gaihearea  Appeal^  13  Fk.  St.  421;  and  to  the 
point  that  a  aatiifaction  of  a  mortgage  by  the  mort^;egee  in  the  inttmmeiit  ia 
void  as  againat  the  aaaigneee  of  the  accompanying  bonda,  in  Fleming  y,  Pany^ 
24  Id.  51;  Petermm  v.  Laikrop,  34  Id.  226;  Gcmn  v.  Brawn,  11  Id.  ^33. 

JUsiovxKKt  or  MoRTOAQB  Dkbt  carriea  the  mortgage  aeouity  with  ik 
Lawrence  ▼.  Kmpp,  1  Am.  Deo.  42;  AmOen  ▼.  /htrkniJ^  2  Id.  110.  Bat  in 
Maineitnmatbennderaaal.  Fte  ▼.  AioiMly,  II  Id.  101,  and  note  110;  Tenjf 
▼.  reoil^  46  Id.  274. 
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MiLLEB  V.  MtTiTjEB, 

[9  VmnrntLrAJOA  Btass,  7i.] 
Uppxe  BfFABffATf  Pbofbibtob  must  not  materially  Umm  tiM  qnaatity  of 
watar  flowing  in  the  stream. 

Oasb  for  ntiisanse  in  diyertdng  isi  stream  of  water.  Defendant^ 
an  apper  riparian  proprietor,  turned  the  water  of  the  stream  on 
to  his  land  for  irrigation  pnrposes.  The  court  instructed  the  jury 
that  a  riparian  proprietor  might  use  water  from  the  stream  for 
such  purpose,  but  he  must  not  materially  lessen  the  flow  in  the 
channel  below  him;  that  if  he  did,  he  subjected  himself  to  a  suit 
for  damages;  imd  that  the  questaoh  did  "not  turn  on  whether 
tne  occupant  below  who  complains  has  sufficient  water  left  for 
domestic  purposes,  or  more  than  he  was  previously  using  from 
the  stream,  but  whether  the  quantity  flowing  on  his  land  which 
he  had  a  right  to  use  has  been  matftnally  lessened/' 

MUer,  for  the  plaintiff  in  error. 

By  Court,  Bill,  J.  As  the  evidence  given  on  the  trial  is  not 
brought  up  with  tne  record,  we  are  unable  to  ascertain  the  precise 
extent  of  the  diversion  of  the  water  in  question,  or  of  its  use  by 
the  defendant.  Kor  is  this,  perhaps,  necessary  to  enable  us  to 
decide  understandingly  the  principal  point  presented  on  the 
aigument.  It  is  not  whether  the  owner  above  has  a  right  to 
use  the  water  flowing  through  his  lands  for  the  purposes  of  irri- 
gation, but  whether  he  is  bound  so  to  use  it  as  not  materially  to 
diminish  the  quantify  which  before  flowed  over  and  across  the 
land  of  the  occupier  below. 

The  general  rule  on  this  subject  is,  that  any  proprietor  of 
lands  on  the  banks  of  a  river  or  other  stream,  has  an  equal  right 
to  use  the  water  which  flows  adjacent  to  his  property;  but,  with- 
out the  assent  of  the  adjoining  proprietors,  he  can  not  divert  it 
or  diminish  the  quantity  of  water  which  would  otherwise  de- 
scend to  the  proprietors  below.  The  law  requires  of  the  party 
that  he  should  use  the  stream  in  a  reasonable  manner;  and  one 
of  the  conditions  of  this  use  is,  that  he  do  not  destroy  or  render 
useless,  or  materially  lessen  or  affect  the  application  of  the  water 
by  those  situated  above  or  below  him  on  the  stream.  The  gen* 
eral  doctrine  will  be  found  thus  stated  by  most  of  the  best  writ-* 
ers  on  this  subject,  in  whose  treatises  are  collected  the  nimierous 
cases  which  might  be  cited  in  support  of  it.  Of  these,  it 
will  be  unnecessary  to  notice  more  than  one  or  two.    In  Wright 
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T.  Howard,  1  Sim.  &  Sta.  190,  and  in  Jfoftm  t.  MU,  8  Bam.  k 
Adol.  804,  the  rule  I  haye  stated  is  notioed  and  Tindicated.  In 
the  first  of  these  cases,  on  the  authority  of  which  the  second 
was  finally  determined,  the  master  of  the  rolls  obeerred: 
«  Eyery  proprietor  who  claims  a  right  either  to  throw  the  water 
back,  above,  or  to  diminish  tiie  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  license  from  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  possession  of  twenty 
years.'*  And  he  adds:  "An  action  will  lie  at  any  time  within 
twenty  years,  when  injury  happens  to  arise  in  consequence  of  a 
new  purpose  of  the  party  to  avail  himself  of  the  conmion  right." 
To  the  same  effect  is  ArruM  v.  Fool,  12  Wend.  830.  There  it 
was  held  that  the  owner  of  land  upon  which  a  spring  rises  has 
no  right  to  divert  it  from  its  natural  channel,  although  its  waters 
are  not  more  than  sufficient  for  his  domestic  uses,  for  his  cattle, 
and  for  the  irrigation  of  his  land.  The  sum  of  the  authorities 
may  be  thus  briefly  stated: 

Though  eveiy  proprietor  has  a  right  to  the  reasonable  use  of 
the  water  running  through  his  lands,  he  can  not,  by  the  mere 
act  of  opposition,  diminish  the  quantity  of  water  which  ran 
through  his  neighbor's  land,  to  the  prejudice  of  his  estate  in 
point  of  value,  although  enough  was  still  left  to  the  neighbor 
for  the  purposed  for  which  he  had  actually  used  the  water. 
Though  this  is  the  settled  doctrine,  some  difficulty  frequently 
occurs  in  its  application  to  particular  cases,  arising  principally 
from  the  peculiar  uses  to  which  water  may  be  applied  and  the 
consequent  necessity  of  managing  it  in  a  particular  way.  Thus 
in  Pennsylvania  it  was  held  in  Hoy  v.  Sterrett,  2  Watts,  827  [27 
Am.  Dec.  818],  and  subsequent  cases,  that  an  upper  mill-owner 
is  not  answerable  to  one  lower  down  the  stream,  for  detaining 
the  water  in  his  dam  for  several  days,  if  this  be  necessary  to  the 
action  of  his  mill,  though  the  lower  mill  is  thereby  injured. 
This  would  seem  to  arise  from  the  necessity  of  the  case,  and  the 
impossibility  of  using  the  water  beneficially  in  any  other  way; 
though  even  these  considerations  have  not  produced  uniformity 
of  opinion,  for  Pothier  lays  down  the  rule  that  the  owner  of  the 
upper  stream  must  not  raise  water  by  dams  so  as  to  make  it  fall 
with  more  abundance  and  rapidity  than  it  would  naturally  do, 
and  injure  the  proprietor  below:  Traite  du  Contrat  de  Societe, 
Second  App.  Ko.  286.  Of  this  rule,  however,  Kent  justly  ob- 
serves it  must  not  be  construed  literaUy ,  for  that  would  be  to  deny 
all  valuable  use  of  the  water  to  the  riparian  proprietors.    The 
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leasonablenees  of  the  detention  of  the  water  by  the  upper  pro- 
prietor, must  depend  on  the  circumstances  of  each  case,  and  is 
to  be  judged  of  by  the  jury:  Hetrich  y.  Deachler,  6  Pa.  Sti  32. 
In  judging  of  the  proper  use  of  water,  the  size  and  capacity 
of  the  stream  rightly  enters  into  the  inquiry.  The  distinction 
taken  by  the  court  below  between  a  stream  so  large  as  to  be 
properly  designated  a  creek  or  riyer  and  a  mere  rivulet  used  for 
the  purposes  of  irrigation,  is  perfectly  well  founded.  In  the 
one  case,  of  course,  a  much  laiger  quantify  may  be  absorbed 
without  perceptible  diminution  or  actual  injury,  than  in  the 
other.  In  the  use  of  it,  some  eyaporation  and  decrease  of  it, 
and  some  yariation  in  its  weight  and  yelociiy,  must  necessarily 
take  place.  In  such  case  the  maxim  is,  de  mimmia  non  curat 
lex.  But  wheneyer  so  much  of  the  yolume  of  water  is  obstructed 
as  to  be  plainly  perceptible  in  its  practical  uses  below — whenever 
the  channels  which  before  were  filled,  exhibit  the  loss  of  the  ac- 
customed fluid,  an  injniy  is  committed  for  which  an  action  may 
be  sustained,  though  it  may  not  have  been  actually  used  by  the 
lower  proprietor.  It  is  scarcely  worth  while  to  elaborate  the 
subject,  which  in  the  aspect  it  assumes  in  the  case  in  hand,  ia 
sufficiently  simple.  It  may  not,  however,  be  useless  to  illus- 
trate it  by  the  remark,  to  which  all  must  assent,  that  the  owner 
above  can  not  take  all  of  the  stream,  and  this  drives  us  neces- 
sarily upon  the  rule  that  he  shall  not  materially  diminish  it,  fo**,. 
from  the  very  nature  of  the  subject,  there  is  none  other  of  prac- 
tical operation. 

For  this  reason,  we  find  no  error  in  that  part  of  the  charge 
principally  complained  of.  The  learned  judge  was  right  in  say- 
ing  that  "  the  question  does  not  turn  on  whether  the  occupier 
below,  who  complains,  has  sufficient  water  left  for  his  domestic 
purposes,  or  more  than  he  was  previously  using  from  the 
stream;  but  whether  the  quantity  flowing  on  his  land,  which 
he  had  a  right  to  use,  has  been  materially  lessened  or  dimin- 
ished. There  is  nothing  in  the  bill  of  exceptions.  The  second 
of  them  was  properly  abandoned,  and  the  first  is  not  better 
founded.  The  declaration  made  by  the  defendant  of  his  inter- 
est was  certainly  evidence,  leaving  it  open  to  him  to  show  he 
had  never  carried  it  into  effect.  It  was  proper  to  show  the 
spirit  by  which  he  was  actuated,  if  for  nothing  else. 

Judgment  affirmed. 


Thb  FBnrciPAL  gasb  is  reoognind  as  law  in  Whaier  ▼.  010,  29  Pa.  Si.  101; 
The  Delaware  A  Hudaon  Canal  Co,  v.  Torrty,  33  Id.  1^. 
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BiPAKiAir  OwNZB  QAH  KOT  Whollt  Ditkbt  the  itrMiii  of  wfttor:  Evan$ 
y.  Jlferriweather,  88  Am.  Deo.  106,  and  note  111;  Odty  y.  Danids^  41  Id. 
632;  hat  he  maj  dimlniiih  the  quantity  hy  reaacmable  oae  for  domeetio  and 
other  pnipoaaat  Wadmmrth  t.  TSiotmm^  89  Id.  801;  Porler  y.  €MiwM,  48 
Id.  738. 


Ghdboh  V.  Qbjffitr. 

(0  VuamrufAnA.  BxAn,  117.] 

limoBAXufn  Ln»  doib  hot  Attach  to  Fixtusbs  to  a  Lbasihold  ereofeed 
by  the  leaeee.  The  leasehold,  and  therefore  the  fixtures,  are  ohatteb 
only. 

Gbifftth  and  Dixon  leased  land  for  years,  and  erected  a  fac- 
tory, putting  in  machineiy,  himaces,  castings,  etc.  The  prop- 
erty of  the  lessees  was  sold  by  the  sheriff  under  a^.  /a.,  and 
the  question  arose  as  to  the  distribution  of  the  proceeds.  Mai^ 
shall,  Bradley  &  Co.  claimed  the  proceeds  under  a  mechanic's 
lien  for  bricks  and  castings  fumislied  the  lessees  for  the  stacka 
and  furnaces.  The  auditor  allowed  their  claim.  The  court  dis- 
allowed it,  and  from  that  decree  thej  apx>ealed. 

MeUon,  for  the  appellant. 

Wood,  contra. 

By  Court,  Gibson,  0.  J.  In  Lemar  y.  MOes^  4  Watts,  830,  we 
held  that  a  steam  engine  set  up  by  a  lessee  of  salt-works,  might  bo 
seized  and  sold  by  an  execution  creditor  as  personal  property.  In 
that  case,  the  question  was,  in  effect,  between  the  landlord  and 
his  tenant,  who  benefited  by  having  his  debt  paid  out  of  the  prop- 
erly; in  this  it  is  between  the  creditors  of  the  lessees,  some  of 
them  claiming  the  properly  as  leasehold  by  virtue  of  mechanics' 
and  material-men's  liens,  and  some  of  them  claiming  it  as  un- 
bound personal  chattels.  The  building  was  erected  on  a  lot 
under  a  lease  for  years;  and,  being  erected  on  a  chattel  estate, 
it  was  itself  a  chattel;  so  that  the  case  is  stronger  than  if  it  were 
between  the  lessor  and  the  lessee,  in  respect  to  whom,  fixtures 
for  manufacturing  purposes,  are  chattels  only,  for  the  encour- 
agement of  trade.  In  Dahell  y.  Lynch,  4  Watts  &  S.  255,  a  lease 
for  years  was  held  to  be  legally  sold  on  ^  fieri  facias  without  in- 
quisition or  condemnation.  The  fixtures  in  this  case  are  conse- 
quently to  be  treated  as  chattels,  not  only  in  regard  to  the  lessor, 
but  in  regard  to  every  one  else.  By  the  act  of  the  tweniy-eighth 
of  Apnl,  1810,  a  mechanic's  lien  is  restrained  to  the  estate  which 
the  contracting  owner  had  in  the  soil;  but  it  is  not  perceived 
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how  a  chattel  interfst  in  the  soil  can  he  suhject  to  soeh  a  lien, 
any  more  than  how  it  can  he  suhject  to  the  lien  of  a  jnd^ent. 
The  statute  of  West.  2,  which  indirectly  gave  the  ju^^ent 
creditor  a  lien,  gave  him  execution  of  the  debtor's  lands,  which 
subsequent  interpretation  fixed  to  be  the  lands  held  at  the  time 
of  the  judgxnent:  the  act  of  I8369  which  creates  the  lien  in  ques- 
tion, gave  the  mechanic  or  material-man  execution  of  the  build- 
ing to  which  he  contributed  his  labor  or  materials,  without 
regard  to  the  quantum  of  the  estate  held  by  the  contracting 
owner;  and  had  the  law  remained  on  that  foot,  the  plaintiff,  in 
a  case  like  the  present,  would  have  recovered  the  fee-simple 
value.  All  the  statutes  on  the  subject  before  1840}  treated  the 
estate  to  be  bound  as  a  fee.  The  scire  faeiaa  prescribed  by  the 
act  of  1836,  and  still  in  use,  calls  on  the  contracting  owner  to 
show  cause  why  the  debt  should  not  be  levied,  not  of  his  estate 
in  the  ground,  but  of  the  building;  the  judgment  is  that  it  be 
levied  of  the  building;  and  the  levari  facias  commands  the  sheriff 
to  levy  it  of  the  building.  The  notion  that  a  chattel  can  be 
bound  by  the  lien  separate  from  the  possession,  has  not  been 
familiar  to  us  all,  and  consequently  could  scarce  have  been  enter- 
tained by  the  legislature.  The  very  name  of  the  execution  shows 
that  it  was  not;  for  though  chattels  may  be  sold  on  a  levari  facias 
at  the  common  law,  it  had  never  been  used  or  prescribed  in 
Pennsylvania,  for  the  sale  of  anything  but  mortgaged  land. 

The  common-law  form  of  the  writ  is  essentially  different  from 
the  form  of  it  prescribed  by  the  act  of  1836.  Moreover,  the  pro* 
vision  for  setting  off  aud  selling  a  reasonable  curtilage  with  the 
building,  presupposes  the  existence  of  a  freehold  interest  in  the 
soil,  not  a  chattel  interest  on  the  surface  of  it.  For  this  reason  it 
was  that  we  held,  in  Ebldship  v.  Abercrombie,  9  Watts,  52,  that  the 
lessee  of  a  lot  who  procured  a  building  to  be  erected  on  it  for 
purposes  of  trade,  subjected  the  fee  simple  of  it  to  liens  for  labor 
and  materials;  and  that  the  chattel  interest  of  the  lessee  was  not 
the  thing  intended  to  be  bound.  The  supplemental  act  of  1840 
was  produced,  not  by  that  case,  but  by  Bickel  v.  James,  7  Id.  9, 
in  which  it  had  been  determined  that  a  sale  on  a  mechanic's  lien, 
filed  against  a  contracting  owner  who  held  by  articles  of  pur- 
chase, divested  not  only  the  equitable  estate  of  the  vendee  but 
the  legal  title  of  the  vendor.  There,  however,  the  vendee  had 
an  equitable  fee  to  be  bound;  and  the  legislature  evidently  in- 
tended to  do  no  more  than  subject  it  exclusively  to  the  lien — 
in  other  words,  to  contract  rather  than  extend  the  snzlace  of  its 
operation.    The  principle  of  Boldihip  v.  Jbercramkie  hiad  been  as- 
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r(rted  in  AnshwU  y.  McClelbmd,B  Id.  487;  yet  the  legialaiaredid 
ixoi  moY6  in  fhe  matter  till  four  years  had  gone  by — and  what 
was  its  eyentnal  enactment  f  No  more  than  that  the  act  of  1836 
**  shall  not  extend  to  any  other  or  greater  estate  in  the  ground, 
on  which  any  building  may  be  erected^  than  that  of  the  person 
in  possession  at  the  time  of  commencing  the  said  building,  and 
at  whose  instance  the  same  is  erected/*  Now,  though  a  lessee 
has  an  estate  in  the  land,  it  comprises  no  more  than  his  interest 
in  the  term,  and  gives  him  merely  a  right  to  occupy  the  ground 
for  the  time  agreed,  which  is  one  thing,  and  not  a  right  of  prop- 
erty in  the  chattels  put  upon  it,  which  is  another.  At  most  he 
could  only  sell  the  use  of  them  for  the  term.  The  interest  in 
the  lease  is  a  right  of  occui>ancy,  and  hence  it  is  a  chattel  real; 
but  fixtures  which  are  not  part  of  the  freehold  as  to  the  lessor  or 
any  one  else,  are  chattels  personal,  which  can  not  be  bound  as  a 
part  of  the  lessee's  estate  in  the  ground,  even  if  his  lease  were 
bound.  That  they  were  separate  property  in  this  instance,  is 
proved  by  the  fact  that  they  were  sold  on  writs  otjieri/acias  by 
antagonist  creditors.  Were  the  tenant  himself  to  sell  his '  *  estate 
in  the  ground,"  no  more  would  pass  than  the  use  of  the  build- 
ing and  fixtures;  and  it  is  not  easy  to  see  how  the  sheriff  could 
sell  more.  By  selling  the  lease  he  would  part  with  no  more 
than  what  he  had  derived  from  the  landlord;  not  the  chattels 
procured  by  him  to  make  it  available. 

At  the  extinction  of  the  chattel  real  in  the  one  case  and  in 
the  other,  the  chattels  personal  would  remain  on  the  ground  as 
the  properly  of  him  who  put  them  there.  As  to  the  propertj 
in  contest,  the  consequence  is  that  the  plaintiffs  would  not  have 
been  more  secure  with  a  lien  on  the  leasehold,  than  they  are 
without  it.  The  auditor  made  a  distinction  between  such  parts 
of  the  castings  as  were  fixed,  and  such  as  might  come  under 
the  denomination  of  tools;  but  as  all  were  chattels,  whether 
fixed  or  loose,  it  was  a  distinction  without  a  difference.  Against 
the  landlord,  the  creditors  might  treat  the  fixtures  as  chattels; 
and  they  have  at  least  an  equal  right  to  treat  them  as  such 
against  those  who  do  not  even  pretend  to  claim  them  as  freehold. 
Strictly  speaking,  the  question  is  not  whether  the  estate  in  the 
lease  was  bound  by  the  lien,  but  whether  the  absolute  property 
in  the  building  and  materials  was;  yet,  as  the  cause  has  been 
argued  on  the  broadest  ground,  it  is  proper  to  say  that  nothing 
which  ifo  merely  leasehold,  is  now  within  the  purview  of  the  act 
of  1886.  It  might,  perhaps,  be  thought  politic  and  proper  to 
extend  such  a  lien  to  both;  but  to  do  so,  would  require  further 
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lagislatioiiy  whioh  we  are  inoompetenty  if  we  were  willing^  to 
supply.  The  auditor's  report,  therefore,  was  properly  oorxeoted. 
Decree  affirmed. 


Ths  panroiPAL  oase  n  cited  to  the  point  that  a  chattel  real  ie  not  the 
enbject  of  a  meohanio's  lien,  in  Thoma$  ▼.  SmUh,  42  Pa.  St.  73;  Hetwofih  r, 
WaUaee^Lyfm,  14X4.  ITOiOa^Oey.  BUymu,2&ieL  523;  WhUe'» Appeal,  10 
Id.  254. 

EsTATM  AND  IsTBBaRB  ArvBOTXD  BT  Mbohahigb'  LcBm:  See  note  to 
Ljftm  y.  MeO%feift  ^  Am.  Deo.  078,  where  the  eabjeot  is  diaooMed  a* 
length. 


Giles  v.  Aokleb. 

{9  PamszLTAXU  Bzasb,  147.] 

AoRiEMiMT  TO  9tat  Ezicotioh  IB  A  Qooi>  CoHBiDBRATiDV  foT  a  promiie 
to  pay  the  debt  of  another. 

Agklbs  was  an  execution  creditor  of  one  Brown.  GKlee 
agreed  with  him  (Ackles)  that  if  he  would  stay  the  writ,  he 
would  pay  the  debt  in  six  weeks.  Plaintiff,  the  defendant  in 
error,  did  not  proceed  until  requested  by  Giles  to  do  so.  The 
writ  was  not  stayed  on  the  record,  but  the  court  instructed  the 
jury  that  that  was  immaterial;  there  was  a  contract  to  wait,  and 
plaintiff  did  wait. 

Woods  f  for  the  plaintiff  in  error. 

G.  P.  HamiUon,  contra. 

By  Court,  Bubnsids,  J.  The  weight  of  authority  is  against 
the  plaintiff  in  error;  it  being  well  settled,  that  an  agreement 
to  forbear  to  sue  for  a  considerable  time,  is  a  consideration  cer- 
tain enough  upon  which  to  sustain  an  action:  SidweU  y.  Evarw^ 
1  Pen.  &  W.  383  [21  Am.  Dec.  887].  In  New  Tork  it  was  held, 
that  the  adjournment  of  a  suit  is  a  sufficient  consideration  for  a 
promise:  Stewart  y.  McOuin,  1  Oow.  99.  This  case  is  not  unlike 
that  of  PvMin  y.  Stokes,  2  H.  Bl.  312.  There,  A.  haYing  ob- 
tained judgment  against  B.,  and  Sk  JieH  facias  being  deliYered 
to  the  sheriff,  in  consideration  that  A.,  at  the  special  instance 
and  request  of  C,  had  requested  the  sheriff  not  to  execute  the 
writ,  C.  promised  to  pay  A.  the  debt  and  costs,  together  with 
the  sheriff's  poundage,  bailiff's  fees,  and  other  charges,  on  a 
judgment  by  default  and  error  brought,  the  promise  was  holden 
to  be  binding  on  0.,  though  it  was  not  aYerred  that  the  sheriff 
did  in  fact  desist  from  the  execution  of  the  writ.    Here  the  ex- 
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ecution  was  in  the  hands  of  the  sheriff  against  Bxown,  who  wbm 
down  the  river  with  coal.  Giles  promised  to  pay  the  debt  if 
the  plaintiff's  attorney  would  stay  the  writ  for  six  weeks.  The 
plaintiff's  attorney  agreed  to  this.  Nothing  was  done  on  the 
execution  until  Giles  requested  fhe  attorney  to  proceed  with  the 
execution  against  Brown.  If  t)ie  jury  believed  tbe  evidence,  the 
plaintiff  in  error  had  no  ground  to  stand  on.  Indeed,  the  con- 
sideration of  forbearance  generally  has  been  held  sufficient, 
without  setting  forth  a  specific  time:  EUing  v.  Vandertyn,  4 
Johns.  239;  see  Miiq^  v.  Sidney,  Cro.  Jac.  683. 
Judgment  affirmed. 

FOBBBAKAHOB  IS  A  SumOIKRT  CONSXXXKaATION  ItXR  A  PftOMIBB:  TtMe  V 

Biffdow,  1  Am.  Deo.  85;  Bamatery,  JllberUy,  4  Id.  477;  ITMet  ▼•  Cfrem^  SI 
Id.  847;  ^SidfM<l  V.  JVmmm,  Id.  88t;  Olarh  y.  SuMt.  21  Id.  9iB. 


Coleman  v.  Gahpbsntbb. 

[9  PsmnzLTAazA  8x4n.  178.] 
PunEnnmiT  avd  Kon-patmekt  of  Kote  and  Nonas  Thxrsof  on  tiit 
last  day  of  graoe  to  the  indoner,  alter  three  o'clock,  render  him  liable. 

Assumpsit  against  indorser  of  a  note.  Demand  was  made  on 
Saturday,  the  last  day  of  grace,  at  the  residence  of  the  drawer, 
bub  he  was  not  at  home,  and  the  notaxy  was  informed  that  he 
would  be  back  Monday  and  would  i>ay  the  note.  The  jury 
found  that  notice  of  dishonor  was  serred  on  the  indorser  on  the 
same  day  between  three  o'clock  and  six  o'clock.  Judgment  for 
plaintiff.  Defendant  appealed  on  the  ground  that  the  demand 
and  notice  were  made  too  soon  and  were  not  sufficient. 

By  Court,  Gibson,  C.  J.  Though  there  was  once  a  doubt  in 
respect  to  the  point  before  us,  it  is  now  settled.  It  was  supposed 
by  intelligent  lawyers  that  there  is  a  difference  in  this  particular 
between  foreign  and  inland  bills;  and  that  the  latter^  not  having 
been  originally  within  the  law  merchant,  do  not  authorize  pre- 
sentment and  notice  on  the  last  day  of  grace,  the  acceptor,  it 
was  thought,  having  the  whole  of  it  to  make  payment  on  the 
principle  of  the  common  law.  But  days  of  grace  themselves  are 
creatures  of  the  mercantile  law;  and  if  the  payment  of  inland 
bills  were  not  regulated  by  it,  days  of  grace  could  not  be  predi- 
cated of  them.  All  doubt  on  the  subject,  however,  has  been 
removed  by  the  later  cases.  Indeed,  it  is  hard  to  find  a  reason 
for  supposing  that  the  statutes  of  William  and  Anne  had  not 
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put  ihem  on  a  footing  wifhfozeignbills  in  eTory  respect.  By  fhe 
statute  of  Anne,  promissory  notes  are  put  upon  the  same  foot- 
ing; and  they  are  subject,  with  foreign  and  inland  bills,  to  the 
rule  for  presen^ent  and  payment,  but  not  to  the  rule  for  pro- 
test. That  is,  perhaps,  the  only  difference.  Now  it  is  shown 
l^  Saynes  t.  Birks,  8  Bos.  &  Pul.  602;  Burridge  v.  Manners,  3 
Camp.  193;  Hume  y.  Peploe,  8  East,  169,  and  Ex  parte  Moline, 
19  Yes.  216,  that  the  contract  of  the  acceptor  is  to  pay  on 
demand,  and  that  it  is  broken  if  the  bill  be  not  paid  the  instant 
it  is  presented;  from  which  it  results  that  notice  may  be  given 
the  same  day.  True,  an  action  can  not  be  brought  till  the  next 
day,  for  the  anomalous  reason  that  the  acceptor  may  pay  after 
refusal,  if  he  take  the  trouble  to  seek  the  holder.  A  better  one 
would  be  that,  as  there  are  no  fractions  of  a  day  but  such  as  are 
made  by  statute  or  the  custom  of  merchants,  the  impetration  of 
a  writ  is  an  act  which  covers  the  whole  day.  The  profession  - 
has  acquiesced  in  the  principle  of  the  preceding  cases;  and  the 
text-writers  haye  taken  it  for  granted,  the  only  remaining  doubt 
being  whether  notice  is  good  when  given  on  the  day,  unless 
there  was  an  unqualified  refusal  to  pay.  If  the  doubt  be  founded, 
there  is  no  substantive  difference  between  the  rule  of  the  com- 
mercial and  the  rule  of  the  common  law.  It  would  result  that 
the  'acceptor  has  the  whole  of  the  last  day  for  payment,  unless, 
like  a  creditor  who  waives  objection  to  the  qualify  of  a  tender 
in  bank-notes  and  rejects  it  for  some  other  reason,  he  chooses 
to  waive  the  prematurity  of  the  presentment,  but  refuses  to  pay 
at  all. 

The  line  has  not  been  very  distinctly  drawn;  for  he  has  cer- 
tainly been  allowed  after  presentment  and  refusal  on  the  same 
day,  to  avoid  the  consequences  of  a  protest.  Better  had  it  been 
if  the  judges  had  taken  a  determinate  course  in  every  case.  The 
contract,  being  to  pay  at  presentment,  admits  of  no  procrastina- 
tion. But  what  is  a  qualified  refusal  ?  It  means  that  the  ac- 
ceptor has  not  made  up  his  mind  whether  he  is  able  or  willing 
to  pay.  If,  however,  the  contract  is  to  pay  at  presentment,  the 
doubt  is  unfounded.  Allow  him  every  moment  of  the  day,  and 
presentment  would  be  inoperative,  and  notice  of  dishonor,  like 
process  on  an  undue  bond,  would  be  bad.  But  in  the  present 
case  it  was  good  in  any  event;  for  no  case  shows  that  an  acceptor 
or  maker  is  at  liberiy  to  qualify  his  refusal  with  a  promise  to 
pay  the  next  day,  or  at  any  time  afterwards.  The  notary,  having 
presented  the  note  for  payment  on  the  last  day  of  grace,  being 
Saturday,  and  demanded  payment  at  the  dwelling  of  t^ie  maker, 
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was  told  that  he  was  not  at  home,  but  that  he  would  be  at  homo 
on  Monday  and  i>a7  that  note;  which  was  a  flat  xefosal  to  pay 
within  any  limits  of  the  time  assigned  to  the  contract  by  the 
most  extended  interpretation  of  it;  and  according  to  all  the  caooSp 
the  presentment  and  notice  were  good. 
Judgment  afSrmed. 

NoTZGi  TO  Indobskb  OF  Pbbsuvtmbnt  ahd  KoN-PATMmT  of  a  note  notd 
not  be  taxi  the  day  of  presentment,  but  sboold  be  deposited  in  the  posi-offies 
in  time  for  the  first  mail:  WkUtfard  ▼.  Bureimyer,  89  Am.  Deo.  640;  Okkk  r, 
IHlUlnHy,41lL9H;  J)(noMT.  Pkmien^  BeuUt,40lLiKliBa^ 
▼•  Mtrkt  88  Id.  201,  and  note  203,  where  other  cases  are  reterrsd  to. 


Simpson  v.  Siaokhoubb. 

[9  PanrniLTAMiA  SxAsa,  186.] 

BuBDiH  OF  Fboof  AS  TO  av  Altsratiok  in  a  material  part  of  a  negotiahb 
instrament  is  on  the  holder  to  show  that  it  was  lawfully  made. 

Prirumftioh  as  to  Altsbation  of  WnimYO. — ^Where  tiie  place  of  pay- 
ment is  in  a  handwriting  di£Perent  from  that  of  the  body  of  the  note,  the 
law  raises  a  presumption  that  the  note  has  been  altered. 

Action  against  indorser.  The  body  of  the  note  was  in  the 
defendant's  handwriting.  At  the  end  of  the  instrument  were 
the  words  "  payable  at  the  Bank  of  Pittsburgh/'  in  a  different 
handwriting.  The  court  left  it  to  the  jury,  whether  these  words 
were  in  the  note  at  the  time  of  the  indorsement^  or  written  with 
the  defendant's  consent.    Defendant  appealed. 

Shaler  and  Stankm^  for  the  plaintiff  in  error. 

MeUxUf,  contra. 

By  Court,  Gibson,  0.  J.  As  a  general  rule  the  law  presumes, 
in  faTor  of  innocence,  that  an  alteration  in  an  instrument  is  a 
legitimate  part  of  it,  till  the  contrary  appears;  but  it  is  not 
extended  to  negotiable  securities.  The  principle  of  the  English 
cases  is,  that  an  alteration  so  far  apparent  on  the  face  of  a  bill 
or  note  as  to  raise  a  suspicion  of  its  puriiy,  makes  it  incumbent 
on  the  plaintiff  to  prove  that  it  is  still  available,  and  that  it  is 
not  incumbent  on  the  defendant  to  disprove  it.  Johnson  v.  The 
Duke  of  Marlborough^  2  Stark.  313;  HenTnan  v.  DickvMony  6 
Bing.  183;  Binhop  v.  Chamhre,  3  Gar.  &  P.  55;  and  Leyharigt  v. 
As^ord^  12  Moore,  281,  establish  that  the  general  presumption 
of  innocence  in  such  a  case  is  overborne  by  the  nature  of  the  in- 
strument.   It  was  doubted  by  the  learned  commentators  on  Mr. 
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Phillips'  Treatise  on  the  Law  of  ETidence,  vol.  2,  p.  229,  whether 
the  piinoiple  of  the  English  decisions  would  be  adopted  by  the 
American  conrts.  The  later  decisions  in  the  United  States  are 
discrepant,  but  their  preponderance  is  in  favor  of  restraining  the 
general  role  to  deeds  and  writings  not  negotiable.  In  McMicken 
Y.  Beauchampt  2  La.  290,  it  was  ruled  that  interlineations  in  a 
material  part  of  an  acceptance  are  presumed  to  have  been  forged, 
till  the  contraiy  is  shown;  in  ExOs  y.  Barnes,  11  N.  H.  895,  that 
an  unexplained  alteration  of  a  promissory  note,  apparent  on  the 
fiice  of  it,  is  presumed  to  have  been  made  after  execution  and  de- 
liYeiy;  in  the  Commercial  and  E.  E.  BankY.  Lum,  7  How.  (Miss.) 
414,  that  an  alteration  on  the  face  of  a  promissory  note  must  hfi 
shown  by  the  holder  to  have  been  innocently  made;  and  in  War 
ren  y.  Layton,  8  Harr.  (Del.)  404,  that  a  party  can  not  recover  o^ 
an  altered  note  without  explanatory  proof.  So  far  the  Americar 
cases  are  consistent.  But,  on  the  other  hand,  it  was  ruled  in 
Oooch  Y.  Bryant,  18  Me.  886,  that  an  alteration  of  a  figure  in  the 
date  of  a  note,  proved  to  be  such  by  inspection,  is  not  evidence 
of  itself  that  it  was  made  after  execution  and  delivery;  in  Cralh 
tree  v.  Clark,  20  Id.  887,  that  it  is  for  the  jury  to  determine — ^by 
inspection,  I  suppose — ^whether  an  unexplained  alteration,  appa- 
rent by  inspection,  was  made  before  or  after  execution;  and  in 
Davis  V.  Carlisle,  6  Ala.  707,  that  if  it  can  not  be  shown  by 
whom  a  note  has  been  altered,  the  court  can  not  presume  it  to 
have  been  altered  by  the  holder,  but  the  jury  may.  There  are 
two  indecisive  cases. 

In  delivering  the  opinion  of  the  supreme  court  of  New  Jersey, 
in  Sayre  v.  Brookfidd's  Adm'rs,  2  South.  787,  Mr.  Justice  South- 
ard, neither  admitting  nor  denying  the  principle  of  the  English 
decisions,  thought  that  the  insignificance  of  the  alteration  in 
that  case,  which  made  a  difference  in  the  interest  of  only  a  few 
cents,  was  sufficient  to  show  the  integrity  of  the  transaction 
In  the  other  case,  Eunnion  v.  Crane,  4  Blackf .  466,  a  jury  of 
inquiry  were  allowed  to  disregard  an  unexplained  alteration  ol 
a  note,  doubtless  because  they  could  not  go  behind  the  inter- 
locutory judgment.  The  decision  is  authority  for  nothing. 
But  how  stands  the  question  on  principle?  The  English  de- 
cisions are  founded  in  reason,  and  not  in  considerations  growing 
out  of  the  stamp  acts.  He  who  takes  a  blemished  bill  or  note, 
takes  it  with  its  imperfections  on  its  head.  He  becomes  spon- 
sor for  them,  and  though  he  may  act  honestly,  he  acts  negli* 
gently.  But  the  law  presumes  against  negligence  as  a  degree  of 
culpability;  and  it  prestunes  that  he  had  not  only  satisfied  himself 
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of  tbe  innooenoe  of  the  transaction,  but  that  he  had  proTided 
himself  with  the  proofii  of  it  to  meet  a  scmtinj  he  had  reason 
to  expect.  It  is  of  no  little  weight,  too,  that  the  altered  instru- 
ment is  found  in  his  hands,  and  that  no  person  else  can  be 
called  on  to  speak  of  it;  for,  without  a  presumption  to  sustain 
him,  the  maker  would  in  CYeiy  case  be  defenseless.  It  may  be 
said  that  the  holder,  with  such  a  presumption  against  him,  would 
also  be  defenseless.  But  it  was  his  fault  to  take  such  a  note. 
As  notes  and  bills  are  intended  for  negotiation,  and  as  payees 
do  not  usually  receive  them  when  clogged  with  impediments  to 
their  circulation,  there  is  a  presumption  that  such  an  instrument 
starts  fair  and  untarnished,  which  stands  till  it  is  repelled;  and 
a  holder  ought,  therefore,  to  explain  why  he  took  it  branded 
with  marks  of  suspicion  which  would  probably  render  it  unfit 
for  his  purposes.  The  very  fact  that  he  receiyed  it  is  presump- 
tive evidence  that  it  was  unaltered  at  the  time;  and,  to  say  the 
least,  his  folly  or  his  knavery  raised  a  suspicion  which  he  ought 
to  remove.  The  maker  of  a  note  can  not  be  expected  to  account 
for  what  may  have  happened  to  it  after  it  left  his  hands;  but  a 
payee  or  indorsee  who  takes  it,  condemned  and  discredited  on 
the  face  of  it,  ought  to  be  prepared  to  show  what  it  was  when 
he  received  it.  Now,  it  is  agreed  that  the  note  before  us  was 
drawn  and  indorsed  for  the  accommodation  of  the  maker,  who 
negotiated  it,  and  who  consequentiy  stands  as  if  it  had  been 
drawn  by  the  indorsee  and  indorsed  by  himself,  as  it  might  just 
as  well  have  been,  the  difference  being  in  the  plan  of  the  secur- 
ity, and  not  in  its  effect.  It  v^as  distinctiy  proved  that  the  body 
of  the  note  is  in  the  handwriting  of  the  defendant,  and  that  the 
words,  "payable  at  the  Bank  of  Pittsburgh,"  are  not.  The 
difference  in  the  character  of  the  vmting  is  obvious;  and  the 
additional  words  are  broken  into  two  half-lines,  for  to  have 
comprised  them  in  one  would  have  required  it  to  be  run  through 
the  signature,  and  they  were  necessarily  crowded  into  the  left- 
hand  comer,  at  the  bottom  of  the  paper.  That  is  certainly  not 
the  ordinary  collocation  of  the  lines  of  a  commercial  instrument. 
Mr.  Ghitty  says  in  his  Treatise  on  Bills,  p.  213,  that  a  drawee 
ought  not  to  accept  a  bill  which  has  the  least  appearance  of  al- 
teration; and  it  was  not  disputed  at  the  trial  that  this  note  had 
that  appearance,  or  that  the  alteration  was  in  a  material  part  of 
it,  its  effect  being  to  dispense  with  personal  notice  of  dishonor. 
The  question  was  on  the  onu«,  and  the  defendant  prayed  instruo- 
^on  that  the  body  of  the  note  being  in  his  handwriting,  and 
^le  questionable  words  being  in  a  different  hand,  it  was  inoum* 
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bent  on  the  plaintiff  to  show  that  they  were  in  the  instmment 
at  the  time  of  indorsement,  or  with  the  defendant's  consent:  to 
which  the  court  responded  that  the  jury  must  decide  as  a  matter 
of  fact.  The  response  was  a  refusal  of  the  prayer,  and  a  denial 
that  there  was  any  presumption  to  lead  to  a  particular  conclu- 
sion. There  was  no  direct  evidence  on  the  subject;  the  deposi- 
tion of  Sankey,  the  drawer,  who  had  given  credit  to  the  note  1^ 
his  name,  having  been  properly  ruled  out;  but  on  the  principle 
of  the  English  cases,  and  a  majority  of  our  own,  the  defendant's 
prayer  ought  to  have  been  granted. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

BiTBDBR  OF  Pboop  AS  TO  AN  Altkbation  in  a  materUd  part  of  a  note  is  on 
tho  holder  to  show  anthority  for  the  ohaoge:  Ingiiah  v.  BrenenuMf  41  Am. 
Deo.  OS. 

Altkbatiqii  of  Inbtbcmsvts,  Ektoot  or,  GxraBALLT:  See  note  to  Black- 
wOl  V.  Lone,  32  Am.  Dec.  675;  Davia  v.  Futter,  36  Id.  334;  Htimpkreys  v. 
6^t0ow,  38  Id.  499,  and  notes  thereto,  where  the  other  dedsions  in  this 
bo  this  snbjeot  are  referred  ta 


Graham  v.  Gbahail 

[9  PssssiLiTAinA  Btaxb,  asA.] 

Hoim  OF  Tna  aiid  Plage  of  Hbabinu  mat  be  Waxvid  by  a  party  to  aa 
award,  and  notice  to  the  nmpire  that  he  will  not  attend  is  a  waiver  of 
sach  notice. 

Umfirx  IK  Award  is  Bound  to  BxAMnne  WmrKSSBS  only  when  the  par- 
ties request  or  demand  it. 

Umfibx  is  not  Bound  to  Examine  Witnbssu  after  the  evidsnoe  has  besa 
heard  by  the  arbitrators,  even  thoogh  the  parties  request  it. 

BvBKUSiON  TO  Abbit&ation  OF  A  Mi  DiFFiouLTDES  arising  out  of  a  partner- 
ship may  include  payments  made  after  the  submission  on  the  partoer- 
ship's  joint  liabilities. 

AffBXXMENT  Br  Pabol  Psndino  Submission  of  an  sward,  that  one  partner 
should  take  the  books,  and  collect  and  pay  out  moneys,  ii  virtually  aa 
agreement  that  subsequent  debts  and  credits  should  oome  into  the  award. 

Submission  to  Award  bt  Spboialty  may  be  altered  by  parol,  and  is  to  be 
construed  largely. 

Abbitratobs  may  be  Witnesses  at  the  hearing  of  the  evidence  before 
themselves,  and  the  parties  can  not  object. 

DxBT  on  an  award.  The  parties  were  partners,  and  bein^  in 
controversy,  by  deed  agreed  to  leave  the  adjustment  of  their 
difficulties  to  two  arbitrators,  they  to  have  the  privilege  of  select- 
ing an  umpire.  An  umpire  was  chosen.  Defendant  gave  one 
of  the  referees  a  paper  to  lay  before  the  umpire,  and  told  him 
be  would  not  attend.    And  the  umpire  gave  him  no  notice  to 
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attend.  Plaintiff  attended,  but  defendant  did  not.  The  xefereea 
explained  the  condition  of  things  to  the  nrnpixe,  but  he  exam- 
ined no  witnesses.  The  court  instmcted  the  jniy  that  defend- 
ant had  waived  the  right  of  notification^  bat  it  was  the  duty  of 
the  nmpire  to  examine  witnesses;  that  he  had  no  right  to  con- 
sider matters  occurring  since  the  award;  and  that  these  matters 
vitiated  the  award,  and  might  be  proved  in  this  action  for  want 
of  a  court  of  equity. 

Kuhna  and  Foster ^  for  the  plaintiff  in  error. 

Cowan^  and  T.  WtUiams,  contra. 

By  Court,  Gibson,  0.  J.  The  common-law  award  on  which  this 
action  is  brought  was  impugned  at  the  trial  for  want  of  notice  to 
Richard,  the  defendant,  of  the  time  and  place  of  hearing;  for 
want  of  examination  of  the  witnesses  by  the  umpire;  and  for  want 
of  conformity  to  the  submission.  In  regard  to  the  first,  the 
evidence  was,  that  formal  notice  of  the  time  and  place  of  hear- 
ing by  the  umpire  had  not  been  given;  but  that  Richard  being 
told  of  the  umpirage  by  one  of  the  arbitrators,  declared  that, 
acting  by  the  advice  of  his  counsel,  he  would  not  appear;  in 
earnest  of  which  he  handed  a  paper  to  the  arbitrator,  with 
instruction  to  lay  it  before  the  umpire,  in  order  to  bring  into 
his  view  certain  accounts  which  he  feared  might  be  overlooked. 
Notice  may  be  waived  in  advance  by  a  communication  addressed 
to  the  person  who  would  be  bound  to  give  it,  and  had  there 
been  merely  a  declaration  of  intention,  in  this  instance,  without 
the  message  which  accompanied  it,  there  would  perhaps  have 
been  no  waiver.  It  is  true  that  arbitrators  are  not  funcdi  officio 
by  the  appointment  of  an  umpire;  for  they  may  still  go  on  and 
award;  and  where  they  do  not,  it  is  their  business  to  give 
information  and  assistance  to  the  umpire,  at  least  they  may  do 
so.  But  though  it  was  their  province  to  give  notice  to  the 
parties  of  their  own  meetings  in  the  first  instance,  and  of  the 
appointment  of  the  umpire  in  the  second,  it  became  his  prov- 
ince, having  the  duties  to  perform  which  had  before  rested  on 
them,  to  appoint  the  time  and  place  of  his  sitting,  and  to  warn 
the  person  concerned:  Kyd  on  Awards,  59.  But  as  a  party 
may  beforehand  signify  his  determination  not  to  appear,  and 
thus  dispense  with  notice  of  the  time  and  place,  he  may  do  it 
in  person,  or  by  an  agent  authorized  to  communicate  it.  In 
this  instance  there  was  more  than  an  expression  of  intention. 
It  was  accompanied  by  a  paper  to  be  laid  before  the  lunpirs 
and  used  in  the  party's  defense,  and  the  declaration  of  his  inten- 
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tion  fhiui  fissumed  the  character  of  a  commaxdcatioiiy  as  it 
would  have  done  had  it  been  confided  to  a  stranger.  Besides^ 
without  an  appearance,  a  party  is  not  entitled  to  the  benefit  of 
matter  of  defense^  or,  having  given  it,  to  treat  the  proceeding 
as  ex  parte.  After  that  it  would  be  idle  to  trouble  him  with 
notice. 

The  next  point  is  unattended  with  difficulty.  Before  an 
umpire  has  made  his  award,  he  is  bound  to  examine  the  wit- 
nesses if  a  party  require  it;  but  not  without  request,  or  after^ 
wards.  In  EoM  y.  Lawrence^  4  T.  B.  589,  the  arbitrators  had 
regularly  heard  the  evidence,  and  disagreeing,  had  stated  it  to 
an  umpire  named  in  the  submission,  who  made  his  umpirage 
without  a  fresh  examination  of  the  witnesses,  subsequently  to 
which  the  losing  party  requested  him  to  hear  the  witnesses 
himself,  and  on  his  refusing  to  do  so,  moved  the  court  to  set 
the  umpirage  aside;  but  the  rule  to  show  cause  was  discharged 
with  costs.  To  the  same  effect  is  Tarmo  v.  Bird^  2  Nev.  &  M. 
328;  S.  0.,  5  Bam.  &  Adol.  488.  Now  though  the  umpire,  in 
the  present  case,  did  not  examine  the  witnesses,  no  one  re- 
quested him  to  do  so.  He  examined  the  testimony  taken  by 
the  arbitrators,  who  laid  the  whole  of  it  before  him,  making  ex- 
planations without  stating  their  points  of  difference.  As  the 
hearing  was  in  some  sort  ex  parte  as  to  Bichard,  Bobert  fur- 
nished the  books  called  for,  pointed  out  nothing,  and  merely 
answered  questions.  There  certainly  was  no  misbehavior  in 
that. 

But  the  umpire  debited  Bobert  with  receipts,  and  credited 
him  with  payments  to  the  time  of  the  award;  whence  an  argu- 
ment that  he  went  beyond  the  submission,  which  extended  no 
further  than  "  disputes,  difficulties,  and  controversies,"  existing 
at  the  time  of  it.  These  matters,  however,  if  not  within  the  let- 
ter, were  within  the  spirit  of  it;  for  it  would  have  been  impossi- 
ble to  settle  these  disputes,  difficulties,  and  controversies,  growing 
as  they  did  out  of  ''  their  partnership  dealings  accounts,''  as 
they  called  them  in  the  submission,  without  disposing  of  them. 
It  is  certain  that  an  award  of  disputes,  arising  after  the  submis- 
sion, is  void — at  least  for  the  excess — ^for  which  we  have  the 
authority  of  Bamardiston  v.  Fowler,  10  Mod.  204,  decided  on 
the  authority  of  1  Boll.  Abr.  145,  pi.  8.  But  these  debits  and 
credits  were,  in  truth,  not  subjects  of  dispute.  It  was  formerly 
held,  that  to  award  a  release  of  actions  to  the  time  of  the  award, 
was  bad;  but  that  the  law  is  held  differently  now,  is  shown  by 
Squire  v.  Orevell,  6  Mod.  84;  Abrahai  v.  Brandon,  10  Id.  200; 
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Sboper  v.  Pierce,  12  Id.  11(5;  and  Perry  t.  Nichobon,  1  Burr.  278. 
And  fhe  reason  given  for  it  is,  that  it  shall  not  be  intended 
before  it  is  shown  that  a  release  of  actionGf  subsequent  to  the 
submission  was  meant.  It  was  not  shown  here,  nor  could  it 
be,  that  the  receipts  and  payments  did  not  grow  out  of  matters 
within  the  submission.  It  was  found,  while  the  cause  was  be- 
fore the  arbitrators,  that  the  partnership  debts  were  pressing 
the  firm,  and  that  it  was  necessaiy  to  coUeci  the  debts  due  to  it 
to  meet  them;  to  effect  which,  the  parties  agreed  that  Bobert 
should  take  the  books,  collect  and  pay  out — in  short,  become 
the  liquidating  partner — and  this  was  virtually  an  agreement 
that  the  subsequent  debts  and  credits  should  come  into  the 
award.  A  submission  by  specialty,  may  be  altered  by  parol; 
and  whether  altered  or  not,  it  is  to  be  construed  largely.  It 
might  well  be  doubted  whether  this  umpirage  would  nol  be 
good  without  an  alteration;  but  the  subsequent  agreemeni 
clearly  gave  power  to  wind  up  the  concern,  and  settle  ^.  aM 
partnership  accounts^  and  consequently  to  include  receipt 'ana 
payments,  whether  subsequent  or  prior  to  the  submission. 

The  objection  to  the  competency  of  the  arbitrators  and  umpire 
as  witnesses,  is  unfounded.  It  is  well  settled  that  an  arbitrator 
may  prove  facts  that  came  under  his  notice  in  the  progress  of 
the  hearing,  the  only  question  being  whether  he  is  bound  to 
testify.  On  the  authority  of  a  note  of  Sir  James  Mansfield's 
decision  at  nisi  prius,  in  EUia  y.  SaUau,  Lord  Tenterden  seems 
to  have  conceded  in  Johruton  v.  Durante  4  Gar.  &  P.  827,  that 
he  is  not;  but  no  satisfactory  reason  appears  to  have  been  giTcn 
for  it.  Sir  James  told  the  witness  he  need  not  be  examined 
unless  he  chose  it,  thinking  that  an  arbitrator  was  not  to  be 
afterwards  worried  as  a  witness.  But  if  unwilling  to  take  the 
chance  of  it,  ought  he  not  to  decline  the  o£Bce  in  the  first 
instance,  rather  than  acquire  important  information  by  means 
of  it,  and  withhold  it  to  the  injury — ^perhaps  the  ruin-— of  an 
innocent  man?  Eyeiy  man's  convenience  must  give  place  to 
the  necessities  of  distributive  justice.  But  notwithstanding 
these  nifsi  priuB  decisions,  the  point  is  still  unsettled;  and  as 
it  does  not  arise  in  the  case  before  us,  we  say  no  more  than  that, 
as  the  witnesses  themselves  did  not  refuse  to  be  sworn,  no  one 
else  could  object  to  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Ths  nuNCiPAL  0A8S  Again  came  before  the  ■apfeme  ooart  ia  iMft:  See  IS 
Fa.  St.  128;  in  which  it  was  held  that  the  doctrine  of  waiver  applied  to  pro- 
ceedings before  arbitrators,  and  reaffirmed  the  position  taken  in  the  first 
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•ppeal  thftt  notioe  to  tiM  wnpire  l^  a  party  to  an  award  tbat  lie  will  not  at* 
tend,  and  giving  written  iitatenMnt  of  his  dainw  to  one  of  the  refereeiy  is  a 
waiver  of  notioe  to  attend  at  the  hearing.  The  farther  point  was  nuuie  on 
this  hearing,  that  the  umpire  should  have  reported  an  aoooont,  but  the  oonrt 
held  that  such  was  not  his  duty,  because  the  submission  did  not  require  it. 

AwABD  IS  Void  at  Law  if  the  umpire  or  arbitrators  proceed  ex  parte  witb- 
•out  notice  to  the  parties:  Elmendor/  ▼.  HarrU,  35  Am.  Dec.  687>  and  note 
691  y  where  the  subject  is  discussed  at  length. 

Conduct  o#  Abbitbators  oav  hot  bb  Impbachbd  by  plea  that  they  did 
not  hear  all  the  pertinent  evidence,  or  that  they  decided  upon  their  psrioiMil 
loiowledgsi  DoMUer.  MakOm^  81  Am.  Dec  071,  and nota 671. 
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{9  gsHSBiLVAWA  flxm,  97S.] 

"^mon-WKAMXSJenxm  as  to  Kbw  Matter,  when  it  is  part  of  tiie  res  gutrn^ 

is  allowable. 
Pabol  TESTDioinr  to  Vabt  Lboal  Ofbeatioh  of  a  Comtbaot  is  pennli^ 

sible  where  it  is  brought  out  on  cross-examination,  showing  the  oironm- 

stances  under  which  the  oontrsot  was  made. 
AsnamfEKT  oy  Judomknt  against  Ihdobsbb  passes  presumptively  tlia 

judgment  against  the  principal,  but  the  presumption  may  be  rebutted  by 

parol. 
RbIiIasb  or  Goods  of  Pbinoipal  Dbbtob  by  order  of  the  owner  of  the  judg« 

ment  is  a  release  |>fio  tcuUo  of  the  sureties. 
Dbawbb  of  Kotb  mat  bb  a  WrrNBSs  if  he  has  been  released  from  all  lia- 
bility and  is  without  interest  in  the  suit. 

Sgirb  TACIA8  to  TeylTe  a  judgment  against  Foidyoe.  ShriTeir 
bad  made  his  note,  which  had  been  indorsed  by  defendant.  This 
note  had  been  held  by  the  bank,  and  judgments  obtained  npon 
it  against  the  principal  and  indorsers.  The  bank  made  an  as- 
signment to  one  Luce,  for  whose  use  this  action  was  brought, 
of  the  judgments  against  Shiiyer,  the  drawer,  and  Shriver,  an 
indorser.  The  court  permitted  the  defendant  to  show  by  cross- 
examination  of  the  cashier  of  the  bank  that  there  was  an  agree- 
ment that  the  judgment  against  Fordyce  should  not  be  assigned; 
that  he  objected  to  signing  it  unless  it  was  so  stated  in  the 
instrument;  that  the  attorney  stated  that  such  was  the  effect  of 
the  instrument  drawn,  and  that  Luoe  assented  to  it.  The  court 
instructed  the  jury  that  if  this  were  so,  the  judgment  against  de- 
fendant did  not  pass  by  the  asr  jnment,  and  that  the  cTidenoe 
was  legal.  Executions  were  levied  l^  the  sheriff  upon  goods  ol 
.  the  drawer  and  indorser,  and  were  subsequently  stayed  by  Luoe. 
The  court  instructed  the  juiy  that  this  was  9k  pro  kanio  discharge 
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of  BabBeqnent  indorsers.    The  drawer  yraa  Teleased  from  li»- 
biliiy  and  made  a  witness,  against  the  objection  of  plaintifE. 

Downey  t  for  the  plaintiff  in  error. 

Howell^  contra, 

Bj  Court,  Gibson,  0.  J.  The  testimony  of  Leazure,  on  crofla- 
ezamination,  when  called  to  proTe  the  execution  of  the  assign- 
ment, was  not  out  of  place.  Independent  matter  of  defense  may 
not  be  introduced  by  cross-examination  of  a  witness  to  a  collatr 
eral  fact;  but  here,  the  cross-examination  was  to  a  fact  which  was 
an  incident  in  the  transaction  proved,  and  which  destroyed  the 
effect  of  the  testimony.  It  went  to  show  that  the  assignment  of 
the  judgments  against  the  drawer  and  the  first  indorser,  was  not 
an  assignment  of  the  judgments  against  the  subsequent  in- 
dorsers, who  were  pressing  the  executions  which  it  was  the  ob- 
ject of  the  parties  to  those  executions  to  supersede,  and  who 
could  not  haye  been  quieted  unless  the  judgments  against  them- 
3elYes  had  been  dischai^ed  l^  it.  A  i>arty  is  entitled  to  bring 
out  every  circumstance  relating  to  a  fact  which  an  adverse  wit- 
ness is  called  to  prove.  In  Markley  v.  Swartdander,  8  Watts  k 
S.  172,  a  party  was  allowed  to  cross-examine  to  new  matter, 
because  it  was  part  of  the  res  gestce;  which  is  exactly  this  case. 

Nor  was  the  effect  of  the  evidence  thus  brought  out  precluded 
by  the  opinion  delivered  when  the  cause  was  here  before.  If 
the  bargain  between  Luce  and  the  drawer  was,  that  only  the 
judgments  against  the  latter  and  the  first  indorser  were  to  be 
assigned — not  the  judgments  against  the  subsequent  indorsers — 
and  if  that  part  of  it  was  left  out  by  reason  of  the  declazations 
of  the  scrivener  sanctioned  by  Luce,  that  the  agreement  was  so, 
and  that  it  was  unnecessaiy  to  insert  it,  the  case  would  fall  dis- 
tinctly within  the  principle  of  MiUer  v.  Henderson,  10  Serg.  it 
B.  290.  Indeed,  it  would  agree  in  all  essential  particulars  with 
Siirsi  V.  Kirkbride,  the  leading  case  on  the  subject,  as  it  was 
stated  by  Chief  Justice  Tilghman,  in  Wallace  v.  Baker,  1  Binn. 
616.  The  same  principle  was  stated  by  my  brother  Bogers  on 
the  former  occasion,  with  this  qualification,  that  the  evidence 
be  clear  and  explicit;  and  it  is  certainly  much  more  so  now  than 
it  was  then.  It  is  clearly  proved  that  not  only  Leaznre,  the  agent 
of  the  bank,  but  Luce,  the  assignee,  agreed  that  the  assignment 
was  not  to  cany  the  judgments  against  the  subsequent  indorsers; 
and  that  a  stipulation  to  that  effect  was  prevented  from  being 
inserted  in  the  writing  by  the  declaration  of  Mr.  Cleavinger, 
the  legal  adviser  of  the  parties,  that  it  was  unneoeasaiy.    After 
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that,  it  woidd  be  a  frand  in  Luce  to  a^ail  himself  of  the  omis- 
sion.  Even  had  he  not  agreed  that  those  judgments  should  not 
pass,  but  it  had  been  made  a  condition  by  Uie  bank,  which,  being 
master  of  the  subject,  might  assign  on  any  conditions  it  should 
806  fit  to  dictate,  it  is  noc  easy  to  see  why  a  fraud  on  it  might 
not  be  set  up  by  the  subsequent  indorsers  as  a  fraud  on  a  third 
person,  just  as  the  covert  taking  of  a  promissory  note  from  a 
compounding  creditor,  was  allowed  to  be  set  up  by  the  maker  in 
CockshoU  V.  Bennett,  2  T.  B.  763,  as  a  fraud  on  tiie  other  cred- 
itors, who  had  signed  the  deed  of  composition.  The  general 
principle  has  been  applied  to  almost  every  variety  of  circum- 
stances, in  ChUd  v.  Danbridge,  2  Yem.  71;  SmM  v.  BracJdey, 
Id.  602;  Spurret  v.  SpiUer,  1  Atk.  105;  SmiOi  v.  Brtmley,  2  Doug. 
696,  in  note;  MorUefiari  v.  Mmtefiori,  1  W.  Bl.  363;  Cook  v. 
Grant,  16  Serg.  ft  B.  198  [16  Am.  Dec.  564],  and  Stewart  v. 
Kearney,  6  Watts,  453  [31  Am.  Dec.  482].  The  bank  may  have 
made  terms  with  the  subsequent  indorsers,  which  it  was  bound 
to  see  executed;  but,  whatever  the  notice,  as  it  was  not  bound  to 
oome  into  the  arrangement  on  any  other  terms  than  its  own,  it 
had  a  right  to  have  them  enforced  at  the  instance  of  those 
whom  it  intended  to  benefit  by  them.  Then  if  Luce  even  stood 
silent  when  Leazure  expressed  the  conditions  of  the  assignment, 
he  committed  a  fraud;  and  having  held  his  peace  when  he  ought 
to  have  spoken,  he  shall  not  be  heard  now. 

But  besides  the  ground  of  fraud,  there  is  another  on  which 
the  reception  of  the  evidence,  and  the  direction  as  to  the  effect 
of  it,  might  be  supported.  Parol  evidence  is  indisputably 
proper  to  rebut  a  presumption  or  an  equity.  "  The  meaning  of 
this,"  says  Professor  Greenleaf,  in  his  Treatise  on  Evidence, 
vol.  1,  pt.  2,  c.  5,  sec.  296,  ''  is  that  where  a  certain  presump- 
tion would  in  general  be  deduced  from  the  nature  of  an  act, 
such  presumption  may  be  repelled  by  extrinsic  evidence  showing 
the  intention  to  be  otherwise."  Thus  the  presumption  that 
legacies  of  the  same  stamp  were  not  intended  to  be  cumulative, 
or  that  a  legacy  to  the  executor  was  not  intended  to  deprive  him 
of  the  residue,  or  that  a  portion  was  intended  to  be  satisfied  by 
a  bequest,  was  held  to  be  rebutted,  by  parol  proof,  in  Hurst  v. 
Beach,  5  Madd.  360;  Oldman  v.  Slater,  3  Sim.  84;  .Debese  v. 
Mann,  2  Bro.  Ch.  165,  and  some  other  cases.  Even  an  impli- 
cation that  a  will  was  revoked  by  marriage  and  the  birth  of  a 
child,  has  been  thus  rebutted.  "  There  is  a  technical  phrase 
for  iV'  eaid  Lord  Mansfield,  in  Brady  v.  CubiU,  1  Doug.  89; 
•<in  the  case  of  ezeontoTB  it  is  called  rebutting  an  equity.'* 
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Now,  tbe  right  of  an  assignee  to  have  the  anoillaiy  seeoiities  of 
the  debt,  is  only  an  equity  resulting  from  a  presumption  of  in 
tention  that  they  should  pass  as  aocessories  of  the  principal; 
and  it  may  consequently  be  rebutted  by  parol  evidence  that  they 
were  to  be  retained.  That  such  an  agreement  would  be  good  if 
inserted  in  the  assignment,  is  not  doubted;  and  why  should  it 
not  be  proved  by  parol,  when  the  words  of  the  assignment  do 
not  contmdict  it?  The  testimony  in  this  case  neither  contra- 
dicts nor  varies  the  terms  of  the  written  assignment:  it  left  to 
the  assignee  all  that  was  specified  in  it;  and  it  repelled  merely 
an  equitable  inference  from  the  nature  of  the  transaction.  A 
right  to  the  benefit  of  conccHnitant  securities,  is  an  equity  which 
can  be  enforced  only  by  a  chancellor;  and  an  agreement  to 
waive  it  ought  equally  to  be  enforced  by  him.  If  the  testimony 
was  true,  the  judgments  against  the  subsequent  indorsers  were 
treated  as  exploded  securities  by  the  parties,  and  the  court  was 
bound  to  treat  them  as  such. 

If,  however,  it  were  disbelieved,  a  further  question  would 
arise.  The  bank  had  sued  out  executions  against  the  drawer 
and  first  indorser;  in  the  first  of  which,  the  sheriff  had  made  an 
imperfect  levy  of  the  drawer's  personal  property,  which  was  re- 
leased by  the  assignment;  and  to  the  value  of  it,  the  present 
defendant  claimed  to  be  discharged  as  a  surety.  The  judge 
charged,  that  "  if  the  sheriff  had  property  levied  and  within  his 
control,  which  would  have  made  a  certain  amount  of  money, 
and  Luce  stayed  the  writs  and  thus  released  the  levy,''  the  de- 
fendant would  be  entitled  to  a  credit  pro  tanto.  The  principle 
is  not  disputed;  but  it  is  insisted,  on  the  authority  of  Lowrie  v. 
{yOuUer,  9  Pa.  St.  849,  decided  at  this  term,  that  there  v^as  in 
fact  no  levy,  because  the  sheriff  neither  returned,  nor  proved  by 
his  testimony,  that  he  had  levied;  and  that  the  jury  ought  to 
have  been  so  instructed.  He  testified  that  he  did  not  see  the 
property  when  he  made  a  memorandum  of  the  seizure;  but  there 
was  no  prayer  for  specific  instruction  as  to  that,  without  which 
the  judge  vras  not  bound  to  notice  it,  and  the  levy  was  good,  in 
any  event,  against  all  but  execution  creditors  and  purchasers, 
of  whose  existence,  in  the  particular  case,  there  v^as  no  proof. 
The  release  of  the  property,  therefore,  v^as  pro  tarUo  a  release  ol 
the  sureties.  But  whether  there  v^as  a  levy  or  not,  if  the  bank, 
having  been  vTamed,  as  it  seems  to  have  been,  to  proceed 
promptly  against  the  property  of  the  principal  debtor,  assigned 
its  judgment  against  him  to  a  party  who,  standing  in  its  place. 
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stayed  its  exeoation  against  him,  or  refused  to  sue  out  oii6|  the 
sureties  were  discharged. 

We  see  no  valid  objection  to  the  competency  of  the  drawer  aa 
a  witness.  He  was  released  by  the  only  party  to  whom  he  was 
responsible,  and  consequently  was  without  interest  in  the  erent. 

Judgment  aflBrmed. 

Tbx  principal  0A8X  IS  ciTiD  to  the  point  that  parol  teatiiiiony  may  be  bad 
to  rebat  a  presumption  of  equity,  or  supply  deficiencies  in  a  written  agree- 
ment»  in  OhalfarU  v.  ffiOiams  ei  al,,  35  Pa.  St.  216;  JUarim  y.  Beren»,  ff!  Id. 
4(12;  Ro88  y.  i7«py,  66  Id.  483;  Jaekmm  y.  LUeh,  62  Id.  456;  Baldar/v.  AlbeH, 
60  Id.  61;  MtMelman  t.  Stoner,  31  Id.  270;  JhOUm  t.  Tikien,  13  Id.  49.  And 
to  the  point  that  an  assignment  of  a  judgment  against  an  indoner  peases  with 
it  preeumptiyely  the  judgment  against  the  prindpal,  in  Oaikcairf$  Appeal^  IS 
Id.  421. 

WiTNUB  NOT  BsNSFiTBD  OB  Injubsd  by  the  decision  either  way  is  not  in* 
oompetent  on  the  ground  of  interest:  Bdl  y.  Wetiem  Matme  S  tin  /««.  Oo.^ 
80  Am.  Dec  642»  and  note. 
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MoBTOAGi  IB  NOT  NuGBSBABiLT  Mbbged  by  coming  into  possession  d  the* 
owner  in  fee.  It  depends  on  the  intent*  and  intent  to  prevent  merger- 
will  be  presumed  where  it  is  to  the  interest  of  the  party  that  it  be  not. 
merged. 

Habt  and  Duncan  bought  certain  land  and  executed  a  mort- 
gage for  the  purchase  money.  Hart  paid  the  debt  af terwarda 
and  took  an  assignment  of  the  mortgage.  The  court  held  that 
he  could  sue  out  the  mortgage  and  have  judgment  de  terria  aa 
against  a  subsequent  judgment  creditor  of  Duncan. 

OaUjraiih,  for  the  plaintiff  in  error. 

Marshall  and  Walker ,  contra. 

By  Court,  Coulteb,  J.  A  mortgage  is  not,  of  course,  meiged 
by  coming  into  possession  of  the  owner  in  fee:  Moore  v.  JJarris- 
Jmrg  Bank,  8  Watts,  188.  It  depends  generally  upon  the  in- 
tention of  the  parties  to  the  arrangement  accompanying  the 
operation,  either  of  assignment  or  payment.  An  intent  to  pre- 
vent the  merger  will  be  presumed,  whenever  it  is  the  interest  of 
the  party  that  the  incumbrance  should  not  be  sunk  in  the  in- 
heritance: Richards  v.  Ayrea,  1  Watts  &  S.  485.  Here,  the  intent 
of  the  mortgagor  and  mortgagee  was  quite  apparent,  that  the 
security  or  incumbrance  should  be  kept  on  foot,  because  the 
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mortgagee  assigned  it  to  the  reooyering  mortgagor.  It  is  also 
clearly  the  interest  of  the  mortgagor  that  it  should  not  sink  in  the 
inheritance.  If  it  should  be  so  held,  an  incumbrancer  would 
get  part  of  the  proceeds  of  the  sale  in  this  case  against  equity, 
because,  at  the  time  he  procured  his  incumbrance,  the  mortgage 
was  indisputably  the  oldest  lien;  and  it  continued  so,  up  till 
the  payment  of  the  money  by  Hart.  Why,  then,  should  the 
judgment  against  Duncan,  the  other  mortgagor,  who  had  really 
no  equity  in  the  land,  all  the  money  having  been  paid  by  Hart, 
be  held  extinguished  by  Harfs  payment  of  the  money  contrary 
to  the  expressed  intent  of  the  parties,  merely  to  take  that  much 
out  of  his  pocket  in  favor  of  one  whose  whole  lien  was  subject 
to  the  lien  of  the  mortgage  ?  If  he  or  anybody  else  had  bid  up 
the  land  to  an  amount  exceeding  the  mortgage,  then  he  would 
have  got  his  money. 
Judgment  affirmed. 

Thb  FRI19CIPAL  GASB  IS  ciTBD  to  the  point  that  where  it  is  manifestly  the 
interest  of  the  owner  of  the  incumbrance  that  it  should  not  be  sank  in  Urn 
inheritance,  it  will  be  kept  alive,  in  /fate's  Appeal,  40  Pa.  St.  211;  Gkmta  t. 
Brwon,  11  Id.  632. 

Meroeb  of  MoBTaAGB. — Whether  the  mortgage,  on  becoming  vested  in 
the  same  person  who  holds  the  equity  of  redemption,  will  merge,  or  will  con- 
tinue as  a  charge,  depends  upon  the  intention,  actual  or  presumed,  of  the  per- 
son in  whom  the  interests  are  united,  and  this  person  wiU  be  presumed  to 
intend  that  which  is  most  to  his  advantage:  Freeman  v.  Pcud^  14  Am.  Dea 
237;  Gardner  v.  Aitor,  8  Id.  465;  Jamee  v.  Moi-qf,  14  Id.  475;  HuiUy.  Huni, 
25  Id.  400.  Bat  a  conveyance  in  fee  by  one  holding  both  mortgage  and  equity 
of  redemption,  wiU  be  considered  as  an  election  to  treat  the  mortgage  m 
merged:  Id* 
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[9  PmsBiLVAWiA  Stats,  899.] 

AaaoMBM  or  Mokioaob  wtthout  Kotiob  Takes  it  subject  to  all  the  equity 
of  the  mortgagor,  but  not  to  any  equity  of  a  third  person  against  the 
assignor. 

Claim  or  Assionkb  or  a  Chose  in  Action  without  notice  is  preferred  to 
that  of  a  party  setting  up  a  secret  equity  against  the  assignor. 

ASSIONBB  or  MORTQAOB  IS  NOT  BoUND  TO  RSOISTEB  THB  ASSIONMBNT. 

MOBTOAQOB  18  COMPETENT  WITNESS  to  provc  that  assiguor  of  the  mort- 
gage had  notice  that  the  whole  of  the  land  did  not  belong  to  the  mort- 
gagor, but  was,  by  nustake,  included  in  the  description,  where  the  as- 
signee sues  a  stranger  in  ejectment. 

Pbiob  Paid  bt  Plaintitf  for  his  Intbbest  in  Laitd  can  not  in  eject 
ment  be  shown  to  afTect  his  titie. 
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MdBTOAOu  PuBOHASiHO  AT  Sbxbivf*^  Salb  whioh  doM  not  extlQgiiiBl&  tha 
mortgage,  and  retainiDg  the  money  bid,  will  not  be  oonddered  m  having 
applied  it  to  the  payment  of  the  mortgage^  except  ae  to  each  rarplm  ae 
woold  be  in  hie  hands  after  payment  of  all  prior  liens. 

EjBoncsNT  to  recover  a  moiefy  of  two  pieces  of  land.  Plamt« 
iff  was  in  possession  of  one  moiety.  In  1820,  John  Olark  held 
the  legal  title  to  the  whole  of  the  land  in  controversy,  but  he 
really  held  one  moiety  as  trustee  for  his  father,  Vinson  Clark, 
and  in  1821  did  convey  such  moiety  to  him,  but  the  deed  was 
not  placed  on  record  for  fifteen  years.  In  1831,  John  Clark 
mortgaged  the  whole  premises  to  Broadhead,  he  having  notice 
of  the  facts.  Broadhead,  in  1832,  assigned  the  mortgage  to 
Johnson,  who  had  no  notice.  The  assignment  was  not  re- 
corded. In  1836,  Johnson  got  a  judgment  against  John  Clark 
in  another  cause,  had  the  property  in  question  sold,  and  bought 
it  in  at  the  sale,  but  with  notice  of  Vinson  Clark's  title  to  a 
moiety.  Johnson  conveyed,  in  1844,  the  property  to  plaintiff, 
who  had  notice  of  Vinson  Clark's  title.  The  next  year  he 
assigned  to  him  the  mortgage  also.  Defendant  claimed  that  the 
sheriff's  deed  to  Johnson  having  passed  but  a  moiety,  he  having 
notice  of  V.  Clark's  interest,  the  plaintiffs  right  under  the 
mortgage  was  postponed,  and  the  court  instructed  the  jury  that 
plaintiff  was  bound  by  Broadhead's  notice.  The  other  exceptions 
were:  1.  That  the  court  permitted  defendant  to  read  the  pro- 
ceedings under  the  judgment  on  the  bond  (which  was  the  bond 
secured  by  the  mortgage  in  question)  whereby  other  property 
had  been  sold  to  Johnson  after  his  purchase  of  this  property. 
2.  John  Clark  was  permitted  to  be  a  witness  to  show  notice  to 
Broadhead  and  the  interest  in  V.  Clark,  and  that  his  interest 
was  included  by  mistake  in  the  deeds.  3.  Defendant  was 
allowed  to  prove  that  Johnson  gave  a  price  for  the  property 
only  equal  to  one  half  its  real  value.  4.  Defendants  showed 
judgment  liens  prior  to  the  one  under  which  plaintiff  purchased, 
and  that  no  purchase  money  had  been  paid  by  him  to  the  sher- 
iff. The  court  instructed  the  jury  that  if  plaintiff  held  under 
the  mortgage  only,  then  the  amount  of  his  bid,  which  was 
applicable  to  other  creditors  on  their  liens  who  had  acquiesced, 
should  be  applied  to  the  payment  of  the  mortgage  debt. 

Beeder,  for  the  plaintiff  in  error. 

J.  M.  Porter,  contra. 

By  Court,  Eooebs,  J.  (after  stating  the  two  titles  under  the 
mortgage  and  the  sheriff's  sale).    Either  of  the  titles  as  above 
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Btatsd  would  ftntHtfe  lilie  Dlaintiff  to  a  Toidioi.  But  the  doCand* 
ants  ooBtend  the  plaintiff  can  not  reooTer  beoaose  Thomas 
Clark,  on  the  fifth  of  Jannaiy,  ISil,  oonveyed  an  undivided 
half  of  the  premiaee  (being  the  property  in  dispute)  to  hia 
father,  Vinson  Olark.  That  this  deed  was  acknowledged  on  the 
day  of  its  date,  and  was  recorded  May  1, 1821.  The  deed  being 
recorded  before  the  sheriff's  sale,  and  moreoyer  V.  Clark  having 
given  notice  at  the  sale,  the  court  properly  instructed  the  juxy 
that  the  purchaser  at  the  sheriff's  sale  obtained  no  title  unless 
the  deed  from  John  Clark  to  V .  Clark  was  fraudulent.  The  jury 
decided  that  it  was  a  bona  fide  conveyance.  There  is  therrfore 
an  end  to  the  title  grounded  on  the  sheriff's  deed. 

Has  then  the  plaintiff,  the  assignee  of  Broadhead,  a  title  under 
the  mortgage? — and  this  is  a  principal  point  in  this  case.  The 
mortgage  to  Broadhead  was  recorded  twenty-eighth  of  Novem- 
ber, 1881,  but  the  deed  from  J.  Clark  to  T.  Chirk,  although 
prior  in  date,  was  not  recorded  until  May  1, 1886.  And  thu 
would  be  decisive  of  the  case;  but  the  defendant  repHee,  that 
although  his  deed  is  recorded  upwards  of  five  years  after  the 
entry  of  the  mortgage,  he  is  not  to  be  postponed,  because  the 
mortgagee  had  actual  notice  of  the  conveyance  of  a  moiety  of 
the  property  by  John  Clark,  to  his  father,  Y.  Clark.  The  fact  of 
notice  was  properly  left  by  the  court  to  the  jury,  who  found 
that  the  mortgagee  had  notice.  But  in  answer,  the  plaintiff 
contends  that  admitting  this  to  be  so,  he  is  an  assignee  without 
notice,  and  however  it  may  be  as  between  the  mortgagee  and 
third  persons,  he  takes  the  property  discharged  of  all  equities 
of  which  he  had  no  knowledge.  The  question,  therefore,  is 
(granting  he  had  no  notice,  which  is  undoubted).  Does  the 
assignee  stand  in  the  same  or  a  better  position  than  the  mort- 
gagee? On  this  point  the  court  instructed  the  jury  that  the 
assignment  of  a  mortgage  is  not  so  within  the  recording  acts, 
as  to  give  the  assignee  protection  against  an  unrecorded  deed, 
of  which  the  mortgagee  had  full  notice.  That  a  mortgagee  is  a 
purchaser  within  the  statute  of  frauds  is  ruled  in  Lanoagter  v. 
Dolan,  1  Bawle,  245  [18  Am.  Dec.  625],  on  the  authority  of 
Chapman  v.  Emery,  1  Cowp.  278. 

Now  it  has  been  repeatedly  ruled,  that  although  a  purchaser 
has  notice  of  an  equitable  claim,  by  which  his  conscience  is  af- 
fected, yet  a  person  purchasing  from  him  bona  fide,  and  without 
notice  of  the  right,  will  not  be  bound  by  it.  So  a  person 
having  notice  of  an  equitable  claim  may  safely  purchase  of  a 
person  who  bought  bona  fide,  and  without  notice.     These  posi- 
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tions  are  elementaiy,  and  axe  fully  sustained  by  the  aafhovitiea 
cited.  If,  iherefoxe,  a  mortgagee  is  to  be  considered  on  the 
footing  of  a  purchaser,  it  would  seem  to  follow  that  an  assignee 
without  notice  takes  the  property  discharged  of  a  latent  equity, 
if  any  existed.  These  cases,  although  analogous,  are  not  ex- 
pressly in  point,  but  the  case  of  an  assignee  of  a  bond  and 
mortgage  is  expressly  ruled  in  JAvingston  v.  Dean,  2  Johns.  Ch. 
479.  He  takes  it  subject  to  all  the  equity  of  the  mortgagor, 
but  not  to  the  latent  equity  of  a  third  person.  To  subject 
him  to  such  an  equity  he  must  have  express  or  constructiye 
notice  at  the  time  of  the  assignment.  It  is  a .  general  and 
well-setUed  principle,  says  the  chancellor,  in  Murray  y.  Lyl- 
bum.  Id.  448,  that  the  assignee  of  a  chose  in  action  takes  it 
subject  to  the  same  equity  it  was  subject  to  in  the  hands  of  the 
assignee:  Demainbray  v.  Meloalfe,  2  Vem.  691;  IkrUm  y.  Ben^ 
«m,Id.  765;  S.  0.,  1  P.  Wms.  497;  HOI  y.  OaUUwel,  1  Yes.  Sen. 
122;  Matthews  y.  WaUwyn,  4  Yes.  118.  But  this  rule  is  generally 
understood  to  mean  the  equity  residing  in  the  original  obligor 
or  debtor,  and  not  an  equity  residing  in  some  third  person 
against  the  assignor.  He  takes  it  subject  to  all  the  equity  of  the 
obligor,  say  the  judges  .in  the  yery  elaborately  argued  case  of 
Norton  y.  Base,  2  Wash.  (Ya.)  238,  on  this  yery  point,  touching 
the  rights  of  the  assignee  of  a  bond.  The  assignee  can  always 
go  to  the  debtor  and  ascertain  what  claims  he  may  haye  against 
the  bond  or  other  chose  in  action,  which  he  is  about  purchasing 
from  the  obligor;  but  he  may  not  be  able,  with  the  utmost  dili- 
gence, to  ascertain  the  latent  equity  of  some  third  person  against 
the  obligee.  He  has  not  any  object  to  which  he  can  direct  his 
inquiries,  and  for  this  reason  the  claim  of  the  assignee,  without 
notice  of  a  chose  in  action,  in  the  late  case  of  Bed/earn  y.  Fer^ 
rier,  1  Dow.  50,  was  preferred  to  that  of  a  party  setting  up  a 
secret  equity  against  the  assignor.  Lord  Eldon  obsenred,  in 
that  case,  that  if  it  were  not  to  be  so,  no  assignment  could  eyer 
be  taken  with  safety.  It  would  be  utterly  impossible  to  guard 
against  combination  by  the  mortgagor  and  mortgagee,  particu- 
larly with  the  aid  of  the  owner  of  the  latent  equity. 

If  Y.  Clark,  the  owner  as  he  alleges  of  the  moiety,  loses  his 
property,  it  is  his  own  laches,  for  it  was  his  duty  to  put  his 
deed  on  record  as  notice  of  his  titie.  Haying  neglected  his 
duty,  he  is  postponed  to  the  mortgagee,  who  is  a  purchaser 
within  the  statute  of  frauds.  At  law  his  titie  is  ayailable 
against  the  owner,  who  neglected  to  put  his  deed  on  record. 
The  assignee  stands  in  the  position  of  the  mortgagee  so  far  as 
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regards  {he  legal  title,  bat  stands,  as  the  authorities  evidentlj 
show,  unaffected  with  an  equity  of  which  he  had  no  knowledge 
or  possibility  of  knowledge,  and  against  which  it  would  be 
impossible  for  him,  with  the  most  careful  diligence,  to  guard 
himself.     If  he  had  notice  of  the  outstanding  equity,  he  would 
be  in  the  same  position  as  the  mortgagee,  and  equity  in  such 
ease  would  relieve  the  owner  of  tlie  estate,  notwithstanding 
his  neglect.     The  principle  on  which  courts  of  equity  act  is, 
that  actual  notice  is  equivalent  to  constructiye  notice  derived 
from  the  registry  of  the  deed.     The  intention  of  the  acts  requir- 
ing deeds  to  be  recorded,  was  to  secure  subsequent  purchasers 
and  mortgagees  against  prior  secret  conveyances  and  fraudulent 
incumbrances;  and  therefore,  when  a  person  has  notice  of  a 
prior  conveyance,  it  is  not  a  secret  conveyance  by  which  he  can 
be  prejudiced;  for  he  can  be  in  no  danger  where  he  knows  of 
another  incumbrance,  because  then  he  might  have  stopped  his 
hand  from  proceeding,  and,  therefore,  is  not  the  person  whom 
the  statute  meant  to  relieve.    The  court  of  chancery  affords  relief, 
because  it  is  against  equity  for  him  to  protect  himself  by  his 
legal  title  when  he  had  express  notice  of  a  prior  conveyance  or 
incumbrance.    But  it  is  evident  this  must  be  personal  to  the 
mortgagee,  and  can  not  affect  his  innocent  assignee.     Why 
should  an  innocent  assignee  be  deprived  of  the  benefit  of  the 
legal  title,  in  favor  of  a  person  who,  by  his  neglect  to  put  his 
deed  on  record,  has  put  it  in  the  power  of  the  mortgagee  to 
perpetrate  a  fraud  ?    It  is  an  invariable  principle  of  equity,  that 
where  one  of  two  innocent  persons  must  suffer,  he  who  is  the 
cause  of  the  loss  must  bear  it.     But  it  is  contended  Jeromus 
Johnson  is  postponed,  because  he  did  not  put  his  deed  or 
assignment  on  record  until  after  Y.  Clark's  deed  was  recorded. 
In  Idghtner  v.  Mooney,  10  Watts,  407;  Ebner  v.   Chundie,  6 
Watts  &  S.  49;  Goundie  v.  Water  Co.,  7  Pa.  St.  233,  it  is  ruled, 
under  our  statute,  that  where  there  are  two  deeds  of  convey- 
ance of  different  dates,  neither  of  which  is  recorded  within  six 
months,  that  which  is  first  recorded  will  take  priority.    And  this 
would  be  conclusive,  but  for  the  answer  that  the  assignee  is  not 
bound  to  register  his  assignment,  and  is  in  no  default,  as  is 
conclusively  shown  by  Mr.  Justice  Kennedy,  in  Craft  v.  Webster, 
4  Bawle,  254.     The  learned  judge,  after  an  able  review  of  the 
point,  comes  to  the  following  conclusion:  "Having  shown  that 
an  assignment  of  a  mortgage  is  not  a  conveyance  of  and  con- 
cerning land,  whereby  the  same  may  be  in  any  way  affected  in 
law  or  equity  (which  are  the  words  of  the  recording  act),  it  is 
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not  neoessaiy  that  it  should  be  recorded,  as  reqtiired  by  that 
act,  to  give  it  validity  against  a  subsequent  assignment  made 
by  the  mortgagee  to  a  third  person  for  valuable  consideration^ 
without  notice  of  the  first.  If  the  first  assignment  were  in 
writing,  proved  and  recorded,  the  recording  would  afford  the 
assignee  no  additional  protection  against  a  claim  under  a  sub- 
sequent assignment." 

This  is  the  principal  point  in  the  case;  but  as  it  goes  down  for 
another  trial,  it  becomes  necessary  briefly  to  notice  the  other 
exceptions.  We  can  not  see  the  relevancy  of  testimony  as  ad- 
mitted in  the  first  bill,  because  it  was  the  sale  of  other  property, 
with  no  connection  that  we  can  perceive  with  this  case,  unless 
it  should  appear  to  be  for  the  same  debt;  in  which  case  the  pro- 
ceeds of  sale  would  be  applicable  to  the  payment  of  the  mort- 
gage. 2.  We  can  not  see  what  interest  J.  Clark  has  in  the 
controversy.  He  is  not  directiy  interested  in  the  event,  nor 
would  a  verdict  and  judgment  in  this  case  be  evidence  in  any 
suit  to  which  he  may  be  a  party.  There  has  been  nothing  ex- 
hibited to  us  to  show  that  he  has  an  interest  to  have  the  mort- 
gage extinguished  by  the  rents.  So  far  as  appears,  if  he  has 
any  interest,  it  is  to  prove  that  the  mortgagor  has  been  paid,  as 
perhaps,  in  that  event,  it  might  render  him  liable  to  an  action 
at  the  suit  of  the  assignee.  The  evidence  contained  in  the  third 
bill  was  improperly  admitted,  for  the  value  of  the  property  in 
dispute  has  nothing  to  do  with  the  issue,  and  is  only  calculated 
to  perplex  the  minds  of  the  jury,  by  exciting  an  impression  that 
Johnson  had  made  an  advantageous  bargain.  That  Johnson 
paid  only  the  one  half  of  the  value  of  the  property,  after  the 
notice  of  y.  Clark  at  the  sheriff's  sale,  can  not  affect  his  title  to 
the  property,  and  ought  not  to  have  the  slightest  weight  in  the 
determination  of  this  case. 

There  is  no  error  in  proving  that  Johnson  received  the  benefit 
of  the  whole  proceeds  of  the  sheriff's  sale,  by  retaining  it  on 
account  of  his  mortgage.  The  effect  of  the  evidence  will  depend 
on  other  circumstances.  For  if  there  was  a  surplus  over  and 
above  the  liens  against  the  estate,  the  mortgagor  would  have  the 
right  to  apply  that  surplus  to  the  extinguishment  of  the  mort- 
gage. But  if  there  was  no  surplus  but  money  applicable  to 
judgment  creditors,  which  has  been  misapplied,  they  are  the 
persons  who,  having  been  injured,  have  alone  the  right  to  com- 
plain. The  sheriff  would  be  answerable  to  the  creditors,  and 
Johnson  would  be  answerable  to  the  sheriff,  and  nothing  but  an 
express  contract  or  agreement  would  protect  them.    The  court. 
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therafoEiey  did  injastice  to  the  plaintiff  in  obaiging  the  jniy  thst 
this  money  haying  been  leoeived  by  Johnson  for  Clark's  prop- 
ertjy  and  not  aooounted  for  by  him  to  other  creditors,  and  they 
having  acquiesced  therein,  should  now  be  applied  by  the  jnxy, 
to  cancel,  so  far  as  it  goes,  the  indebtedness  of  John  Clark  to 
Johnson.  Admitting  the  fact  that  Johnson  received  money 
which  he  has  not  accounted  for  to  the  other  creditors,  yet  there 
is  no  evidence  of  any  agreement  by  the  creditors  that  the  money 
should  be  misapplied.  If  so,  they  have  their  remedy  against 
Johnson,  and  not  the  mortgagor;  and  the  court  had  no  right  to 
e3q>ose  Johnson  to  the  risk  of  paying  the  money  not  only  to  the 
mortgagor,  but  to  the  creditors  iJso. 

I  refrain  from  noticing  the  question  of  meiger,  because  it 
forms  no  part  of  the  case  now  before  the  court  It  will  be  time 
enough  to  decide  when  it  properly  arises. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Thi  ranrciPAL  cask  is  oitxd  to  the  poiflt  that  the  aaaignee  of  a  mort^ige 
bonaJUU  and  withoat  notice  takes  it  diachaiged  of  any  secret  trust  witll 
which  it  may  be  boond  in  the  hands  of  th^  mortgagee,  in  Fraleif  ▼.  PeaUt  % 
PhiL  125;  MulliaonU  EsUUe,  68  Pa.  St  216;  Hortm  et  al.  y.  MUler,  44  Id. 
S58;  FauU  et  al  v.  THnsman,  36  Id.  110;  McGotmeU  v.  Wenrieh,  16  Id.  37U 
and  to  the  point  that  an  assignee  of  a  mortgage  is  not  bound  to  record 
it,  bat  that  it  may  be  necessary  for  his  safety,  in  Bider  v.  Johnapnt  20  Pa.  Sli 
108;  PhUlijM  V.  Bank  qfLewisiawn,  18  Id.  402;  Morrwo  v.  Sauder,  8  Phiki. 
118;  Peimtiflvania  8aU  MamnfaOuring  Co,  y.  NeO,  64  P«u  St.  19. 


Smith  v.  Whildin. 

[10  PnmsTLTAiiiA  SxAn,  80.] 
Pbomibb  or  Bewabd  to  Constable  fos  Abkkstino  a  Cbxmxkal  is  witli» 
oat  consideration.    The  duty  of  the  constable  is  to  do  so  withoat  reward. 

AssuMPSTT.  Defendant  offered  plaintiff,  who  was  a  constable, 
one  hundred  dollars  if  he  would  arrest  one  Crossin,  against 
whom  warrants  had  been  issued.  He  did  so,  and  sued  defend- 
ant on  the  promise.  The  judge  instructed  the  jury  that  the 
only  question  was  whether  the  plaintiff  made  the  promise. 

Norton^  for  the  plaintiff  in  error. 

Badger,  contra. 

By  Court,  Coulteb,  J.  (after  stating  the  case).  There  was  no 
consideration  for  the  promise,  and  the  court  below  therefore 
misconceived  the  law.  It  is  the  duty  of  a  constable  to  pursue, 
March  for,  and  arrest  offenders  against  whom  criminal  process 
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is  pat  into  his  hands.  It  is  stated  in  Com.  Dig.,  title  Jnstioe  of 
the  Peace,  B.  79,  that  the  duty  of  a  constable  requires  him  to 
do  his  utmost  to  discover,  pnrsue,  and  arrest  felons.  The  office 
of  constable  is  created  not  for  the  private  emolument  of  the 
holder;  but  to  conserve  the  public  peace,  and  to  execute  the 
criminal  law  of  the  country.  He  is  not  the  agent  or  employee 
of  the  private  prosecutor,  but  the  minister  of  the  law,  doing  the 
work  of  the  public,  which  he  is  bound  to  do  faithfully  for  the 
fee  prescribed  by  law,  to  be  paid  as  the  law  directs.  And  it 
would  be  against  public  policy  as  well  as  against  law  to  hold 
otherwise. 

There  are  things  which  a  constable  is  not  officially  bound  to 
do,  such  as  to  procure  evidence,  and  the  like,  and  for  this  he  may 
perhaps  be  allowed  to  contract.  And  this  is  the  full  extent  of 
the  principle  in  the  case  cited  from  England  v.  Davidson^  11 
Ad.  &  E.  856.  But  it  has  been  held  that  even  a  sailor  can  not 
recover  for  extra  work  on  a  promise  by  the  master  to  pay  for 
extra  work  in  managing  a  ship  in  peril,  the  sailor  being  bound 
to  do  his  utmost  independently  of  any  fresh  contract:  StUlc  v. 
Myrick^  2  Camp.  817,  and  the  cases  there  cited.  It  would  open 
a  door  to  profligacy,  chicaneiy,  and  corruption,  if  the  officers 
appointed  to  cany  out  the  criminal  law  were  permitted  to  stipu- 
late by  private  contract;  it  would  open  a  door  to  the  escape  of 
offenders  by  culpable  supineness  and  indifference  on  the  part  of 
those  officers,  and  compel  the  injured  persons  to  take  upon 
themselves  the  burden  of  public  prosecutions.  It  ought  not  to 
be  permitted.  Constables  must  do  their  utmost  to  discover, 
pursue,  and  arrest  offenders  within  their  township,  district,  or 
jurisdiction,  without  other  fee  or  reward  than  that  given  by  tbr 
law  itself. 

Judgment  reversed,  and  a  venvre  de  novo  awarded. 


DxFimr  Srxbiif  Makdio  as  Akbist  uf  ths  Lira  or  his  Dott,  and 
when  aent  by  the  principal  sheriff  to  attend  to  it  in  his  atead,  can  not  aa  a 
matter  of  pablic  policy  be  entitled  to  daim  a  reward  oflbred  for  aiich  arreatt 
Stamper  v.  Tmypie^  44  Am.  Deo.  298. 


Bbals  V.  SXB. 

[10  ^MMmnvfAMU  SXAxa,  ML] 
Books  Ptonooai>  ja  Trial  asb  undxr  tbb  Oohtboi*  ov  nn  Com;  If 
brought  there  by  its  order,  and  its  ordera  reapeotiag  than  are  wo/k  aabjooi 

to  a  writ  of  error. 
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Ik  AawMWUg  bt  AsaasuTRAroR,  DnramAiiT  hat  Show  without  notlM 

of  ipeoial  matter  being  given,  that  by  deoeaaed's  ledger  hie  aooonnt  wis 

■ettled. 
AonoK  FOB  Morar  Had  and  Keceiykd  will  not  Ln  for  the  Tuloe  of 

goods  eold,  where  they  are  to  be  paid  for  by  goods  in  retam. 
Insane  Pebson  is  Liaslb  on  his  Exbodtbd  Oontbaot  iob  NnoBaRABiM. 
Insane  Pebson  is  Liable  for  Goods  Innooeetlt  Fubnishbd  him  on  hii 

ord«,  if  no  ondae  advantage  or  frand  on  him  is  shown. 

AssDifPSiT  for  money  had  and  received.  Plaintiff  was  admin- 
istrator of  Dorr.  Dorr  had  sold  to  defendant  certain  goods,  and 
had  bought  certain  goods  of  him  and  given  him  credit  therefor 
on  his  books.  The  balance  was  paid  in  cash.  The  suit  was  for 
the  goods  originally  sold.  Insanity  of  plaintiff  at  the  time  of 
the  purchase  was  alleged,  and  the  evidence  showed  that  the 
goods  were  purchased  November  17, 1843;  that  in  the  February 
following  he  was  found  lunatic  since  November  19,  1843;  that 
he  exhibited  marks  of  insanity  before  that;  that  the  goods  were 
unsuited  to  the  object  for  which  they  were  purchased;  that  the 
price  was  excessive;  that  plaintiff  tendered  them  back  to  defend- 
ant, but  he  declined  to  receive  them.  Defendant  proved  that  at 
the  time  that  decedent  purchased  the  goods  his  conduct  was  not 
such  as  to  lead  to  a  suspicion  that  he  was  insane.  Dorr's  books 
were  introduced  in  evidence  by  order  of  court,  and  defendant's 
counsel  were  allowed  to  take  them  to  their  office  to  inspect  them 
during  an  adjournment.  They  then  read  an  account  opened  by 
Dorr  with  them,  and  showed  a  settlement  by  his  books.  No 
notice  of  special  matter  had  been  given.  The  juiy  were  in- 
structed that  if  this  was  an  exchange  of  goods  the  action  would 
not  lie,  that  the  contract  was  executed,  and  they  could  not  go 
beyond  it  without  an  allegation  of  fraud,  and  there  was  none. 

Wain,  for  the  plaintiff  in  error. 

C,  Qibbcms^  contra. 

By  Court,  Gibson,  0.  J.  Books  produced  at  a  trial  in  obedience 
to  an  order  of  the  court,  are  in  its  custody;  and  it  may  allow 
such  access  to  them,  or  make  such  other  disposition  of  them  as, 
in  the  exercise  of  a  sound  discretion,  it  may  deem  necessary  to 
fairness  and  justice.  Its  orders  in  respect  to  them.are,  conse- 
quently, not  subject  to  a  writ  of  error.  How  could  the  errors 
assigned  in  this  part  of  the  case  be  corrected  by  it?  The  mis- 
chief being  done,  would  be  irreparable.  The  information  sup- 
posed to  be  improper,  has  been  gained;  the  accounts  of  the 
intestate,  in  regard  to  other  transactions,  have  been  exposed; 
and  what  has  been  done  could  not  be  undone  by  gftn^i«g  the 
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cause  to  another  jury.  We  are  required  to  reterfie  the  judg* 
ment,  in  order  not  to  correct  an  incorrigible  error,  but  to  inflict 
a  penally  on  the  gratification  of  an  impertinent  curiosiiy.  That 
is  not  a  legitimate  motive  for  the  interference  of  a  court  of 
error.  But  there  was  no  room  even  for  the  infliction  of  a  pen- 
ally. If  the  inspection  went  no  further  than  the  accounts  per- 
tinent to  the  cause,  there  was  no  harm  done;  even  if  it  went 
beyond  them,  there  still  was  no  harm  done;  for  the  intestate's 
business  was  ended  by  his  death,  and  all  his  transactions  must 
necessarily  be  revealed  in  the  settlement  of  his  estate.  The  de- 
fendants, therefore,  could  gain  no  advantage,  as  dealers  in  the 
trade,  from  a  knowledge  of  the  intestate's  former  transactions 
in  it;  and,  even  if  an  injury  should  have  been  done  by  it  to  his 
estate,  it  would  be  in  a  matter  collateral  to  the  action,  and  there- 
fore not  corrigible  by  any  proceeding  in  it. 

Nor  was  there  error  in  permitting  the  books  to  go  to  the  jury, 
without  notice  having  been  given  of  the  parts  intended  to  be 
used.  They  would  have  been  competent  on  non  asswrnpaeruni 
without  the  plea  of  payment,  which  was  entirely  unnecessazy. 
The  accounts  went  to  show,  that  the  transaction  was  not  a  sale 
of  goods,  and  therefore  to  subvert  the  cause  of  action;  but,  at 
all  events,  they  went  to  show  that  the  contract  had  been  mutu- 
ally executed,  and  they  were  consequently  evidence  of  direct 
payment  or  satisfaction  in  goods,  which  needs  no  notice  of 
special  matter.  As  to  the  admission  of  a  particular  item  to 
prove  a  partnership  between  the  plaintiff  and  his  brother,  it  is 
sufficient  to  say,  the  exception  is  not  founded  in  fact. 

The  fourth  and  fifth  assignments  of  error,  are  unfounded  both 
in  law  and  in  fact.  The  judge  did  not  charge,  that  the  transac- 
tion was  an  exchange  of  goods.  He  left  the  evidence  of  the  fact 
to  the  jury,  with  instruction  that  if  the  ribbons  were  to  be  paid 
for  in  goods,  the  value  of  the  goods  could  not  be  recovered  back 
as  money  had  and  received,  and  the  principle  is  indisputable. 
The  case  which  comes  nearest  to  the  present,  is  Curcier  v.  Pen- 
nock,  14  Serg.  &  B.  61,  in  which  the  defendant  gave  the  plaint- 
iff a  parcel  of  foreign  and  uncurzent  coin  for  merchandise,  who, 
discovering  it  to  be  spurious,  brought  an  action  for  goods  sold 
and  delivered,  which  was  held  not  to  lie,  because,  among  other 
reasons,  the  transaction  was  said  to  be  not  a  sale,  but  an  ex- 
change. Now,  the  bargain  here  was  to  give  English  goods  for 
ribbons,  the  prices  being  used  respectively  as  measures  of  value, 
to  arrive  at  the  balance,  which  was  alone  paid  in  cash;  and  the 
property  was  changed  by  the  execution  of  it,  if  it  was  not  void 
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for  unfair  dealing  or  something  else.  The  eme,  therefore,  is 
not  trithin  the  principle  of  Longchamp  t.  Kewi^,  1  Dong.  187, 
in  which  the  plaintiff's  masquerade  ticket  was  presomed  to  have 
been  sold  by  the  defendant,  with  whom  it  had  been  deposited, 
and  who  would  give  no  account  of  it.  The  bailee  had  only  a 
special  property  in  it.  Even  in  that  case  of  clear  deposit,  it 
was  held  that  there  must  have  been  a  refusal  to  acooont,  and 
there  was  no  evidence  of  it  here.  There  is,  however,  no  pre- 
sumptiye  sale  by  a  vendor  of  goods  to  found  this  action.  On 
the  contrary,  in  every  case  of  which  such  a  sale  was  an  ingre* 
dient,  the  goods  had  been  bailed  to  the  defendant  to  be  sold  on 
the  plaintiff's  account.  Doebler  v.  Fisher^  14  Serg.  k  B.  179,  in 
which  a  horse  had  been  given  for  a  patent  right,  was  ruled  on 
that  distinction.  WWierup  v.  HiU,  9  Id.  11,  and  Leery  y,  Ooodr 
son,  4  T.  B.  687,  were  cases  of  deposit,  though  in  the  latter  Wr 
debUatus  assumpsU  was  held  not  to  lie.  The  dictum  of  Chief 
Justice  Best,  in  SprcUt  v.  ffobhouae,  4  Bing.  178,  was  predi- 
cated in  respect  to  an  ideal  case  of  the  stamp.  In  Oray  v.  Oriffiih, 
10  Watts,  431,  goods  sold  had  been  rejected  when  sent;  but  the 
vendee,  instead  of  returning  them,  substituted  spurious  articles 
for  them;  and  it  was  held,  that  a  count  for  goods  sold  would 
not  lie  for  the  value  of  them,  though  a  count  for  money  had  and 
received  would.  As  there  was  no  sale  to  the  defendant,  that 
was  virtually  a  case  of  deposit.  It  is  true,  as  was  said  in  AinsUe 
V.  Wilson,  7  Cow.  662  [17  Am.  Dec.  532],  that  property  given 
and  received  as  money,  may  be  recovered  as  money;  but  the 
agreement  to  treat  it  as  such  must  be  clear.  In  Ourcier  v.  Pen- 
nock,  14  Serg.  &  B.  61,  it  was  said,  that  even  the  coin  of  the 
United  States,  struck  at  the  mint,  might,  by  agreement,  be 
traded  as  a  commodity,  which  is  the  converse  of  the  proposition. 
No  other  case,  however,  has  gone  so  far  as  Falmoyih  v.  Penrose, 
6  Bam.  &  Cress.  886,  in  which  it  was  ruled,  that  money  had 
and  received  would  lie  for  fish. 

There  is  great  good  sense  in  the  observation  of  Lord  Uana- 
field  in  Longchamp  v.  Kenny,  1  Doug.  137,  that  the  plaintiff 
must  not  be  permitted  to  turn  the  generality  of  the  count  for 
money  had,  into  the  means  of  a  surprise,  by  describing  the  cause 
of  action  in  a  way  which  may  lead  the  defendant  to  think  the 
matter  to  be  tried  is  one  thing,  and  by  resorting  to  another,  of 
which  he  oould  not  have  the  least  suspicion.  But  the  decision 
in  Falmouih  v.  Penrose,  6  Bam.  &  Cress.  886,  is  extenuated  by 
the  fact  that  there  was  no  room  for  surprise  in  that  case,  for  the 
indebtedness  and  promise  also  were  laid  in  fish.     The  indebted- 
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neas  and  pxomiBe,  in  this  case,  are  not  laid  in  goods;  yet,  the 
plaintiff  declared  for  money  had  and  receiyed,  and  gave  eyi- 
dence  of  goods  bartered.  The  bargain  was,  that  the  one  party 
should  receive  ribbons,  and  the  other  English  goods;  and  it  was 
executed  by  a  delivery  of  the  goods  and  a  tender  of  the  ribbons, 
the  prices  being  used  only  as  standards  of  value,  to  ascertain 
the  balance.  Even  if  the  exchange  were  void  for  fraud  or  im- 
position, the  plaintiff  could  not  maintain  his  action  for  the 
value  of  the  goods,  without  having  called  on  the  defendants  to 
account  for  them. 

As  to  the  rest  of  the  case,  the  judge  charged  pretty  much  as 
the  law  is  laid  down  in  La  Rue  v.  OUhyson,  4  Pa.  St.  876  [45 
Am.  Dec.  700],  in  which  it  was  said,  that  an  insane  man,  like 
an  infant,  is  liable  on  his  executed  contract  for  necessaries;  and 
in  which  it  was  intimated,  that  he  would  be  liable  for  merchan- 
dise innocently  furnished  to  his  order.  Should  he  have  made 
a  wild  and  unthrifty  purchase  from  a  stranger  unapprised  of 
his  infirmity,  who  is  to  bear  the  loss  that  must  be  incurred  by 
one  of  the  parties  to  it?  Not  the  vendor,  who  did  nothing  that 
any  other  man  would  not  have  done.  As  an  insane  man  is  civ- 
illy liable  for  his  torts,  he  is  liable  to  bear  the  consequences  of 
his  infirmity,  as  he  is  liable  to  bear  his  misfortunes,  on  the  prin- 
ciple that  where  a  loss  must  be  borne  by  one  of  two  innocent 
persons,  it  shall  be  borne  by  him  who  occasioned  it.  A  mer- 
chant, like  any  other  man,  may  be  mad  without  showing  it; 
and,  when  such  a  man  goes  into  the  market,  makes  strange 
purchases,  and  anticipates  extravagant  profits,  what  are  those 
who  deal  with  him  to  think?  To  treat  him  as  a  madman,  would 
exclude  every  speculator  from  the  transactions  of  commerce.  The 
epidemic  of  the  country  is,  an  impatient  desire  to  become  sud- 
denly rich  by  desperate  adventure,  instead  of  awaiting  the  slow 
but  sure  approach  of  wealth  from  industry  and  small  profits. 
Had  there  been  fraud,  or  undue  advantage  taken — but  the  judge 
declares  that  it  was  not  imputed  at  the  trial,  and  we  are  bound 
by  his  report — ^the  personal  appearance  and  extravagant  views 
of  the  intestate  might  have  been  left  to  the  jury,  as  circum- 
stances that  ought  to  have  put  the  defendants  on  their  guard; 
but  the  prayers  for  direction  seem  to  have  been  founded  on  a 
notion  that,  independent  of  every  other  consideration,  a  non 
compoe  mentis  has  not  capacity  either  to  make  or  to  execute  a 
contract,  under  any  circumstances — a  position  altogether  un* 
tenable.    But  the  question  of  ftdr  dealing  seems  not  to  be  sen- 
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oubIj  agitated;  and,  if  the  plaintiff  had  relied  on  it,  it  would 
have  been  his  bueineas  to  go  with  it  befoxe  the  jniy. 
Judgment  affirmed. 


Tan  PBTKOiPAL  CASE  IB  oiTKD  to  the  point  th*t  an  innne  man  is  liaUa  for 
maroluutidise  innooently  fnmithed  to  hit  order  by  a  person  nnappriaed  of  hit 
infirmity,  in  SUOe  Bank  v.  McCoy,  60  Pa.  8t  208;  Naee  v.  Bojfer  etaL,» 
Id.  110;  Cook  v.  Pother,  4  Phila.  205;  and  to  the  point  that  matters  properly 
admissible  nnder  any  partioalar  plea  ^uy  be  given  in  evidence  withoat  notioe 
of  spedal  matter,  in  Moyer^a  Adm\*  v.  Fitiher,  24  Pa.  St.  615. 

BxBOUTOB  or  A  LuKATio  IB  LiABLB  roB  NBOBSBABin  fomished  to  the 
testator  while  wm  eompot  tnaUis,  and  withoat  a  oommittee  to  proride  them 
for  him:  La  Sue  t.  QUkywny  45  Am«  Deo.  700,  and  note. 

LiABiLrnr  or  Ivbakx  Pbbsons  on  GonTaAOTB,  GnmALLT:  See  note  te 
Jaehon  t.  Kimg,  15  Am.  Deo.  361,  where  the  snbjeot  is  disoassed  at  kqgtfa. 


WoLBEBT  V.  Lucas. 

110  PKSSSILTASU,  fiXAXS,  T8.] 

PoBORAna  MAT  Deduct  Amount  of  Incumbbanobs  from  pnro&ase  mon^ 
dne,  where  he  has  given  a  mor^^age  therefor,  though  the  inoambnuMNS 
were  known  to  him  at  the  time  he  made  the  oontraot  of  parchase. 

Plaintiff  sold  land  to  defendant  by  deed,  with  special  war- 
ranty, and  took  a  mortgage  for  the  pnrcliase  money.  He  after- 
wards issued  a  scire  faciaa  upon  the  mortgage.  Defendant  set 
np  a  mortgage  given  by  the  former  owner  of  the  land.  The 
purchaser  knew  of  this  mortgage  at  the  time  of  her  purchase, 
but  the  evidence  was  contradictory  whether  she  agreed  to  pay 
the  price  notwithstanding  the  mortgage.  The  jury  was  in* 
structed  that  if  defendant  knew  of  the  mortgage  at  the  time  sha 
purchased,  she  could  not  deduct  payments  made  l^  her  on  that 
account,  there  being  no  fraud  or  covenants. 

Hirsl^  for  the  plaintiff  in  error. 

BrUdk^  contra. 

By  Court,  BuBHsms,  J.  This  is  not  like  the  case  of  Lighty  y. 
Shorb,  3  Pen.  &  W.  447  [24  Am.  Dec.  834],  so  much  relied  on. 
There  the  defect  was  on  the  face  of  the  title  purchased  by  the 
defendant,  and  the  maxim  of  caiveai  emptor  entered.  Equity 
could  not  interfere,  because  it  would  haTe  been  changing  the 
terms  of  the  bargain.  This  case  is  very  different.  Here  Lucas 
sold  one  third  of  the  premises  for  the  consideration  of  three 
thousand  dollars,  the  price  he  asked  for  the  estate,  and  for 
which  she  gave  her  mortgage.     The  plaintiff  haying  read  thi^ 
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mortgage,  the  defendant  then  gave  in  eyidence  her  deed,  with 
eoTonant  of  special  warranty,  and  then  gave  in  evidence  a  mort- 
gage, given  by  a  Heniy  MoUere,  a  former  owner,  to  the  Bank  of 
North  America,  a  portion  of  which  she  had  to  pay,  and  showed 
the  payment  of  about  one  thousand  six  hundred  and  sixty-seyen 
doUars,  her  proportion  of  that  mortgage.  Our  hiw  is  settled, 
that  in  all  cases  where  bonds,  mortgages,  or  single  bills  are 
given  for  land  sold,  the  debtor  may  give  in  evidence  liens  and 
incumbrances  against  the  grantor  or  those  under  whom  he 
claimed,  previous  to  his  purchase,  and  that  whether  the  clause 
of  warranly  in  the  deed  is  general  or  special:  Christy  v.  JRey- 
tio2d8, 16  Serg.  &  B.  258.  This  equitable  defense  has  existed  at 
all  times  in  Pennsylvania,  and  is  based  on  the  plainest  princi- 
ples of  justice. 

A  purchaser  is  allowed  to  pay  off  incumbrances:  Ibd  v.  Oal* 
lagher,  16  Serg.  Ik  B.  263  [16  Am.  Dec.  671].  So  a  purchaser  may 
detain  for  incumbrances:  WUhera  v.  Atkinson^  1  Watts,  248.  The 
incumbiance,  although  not  paid,  is  a  good  defense :  Poke  v.  KeUy, 
18  Serg.  &  B.  165.  If  she  bought  the  premises  for  three  thou- 
sand dollars,  and  that  was  the  whole  consideration,  she  ought 
not  to  pay  more  than  she  contracted  for;  and  if  there  was  more 
to  pay  than  her  deed  called  for,  the  plaintiff  was  bound  to  show^ 
it  satisfactorily  to  the  jury.  The  court  fell  into  manifest  error 
when  they  instructed  the  jury  that  the  only  question  was,, 
whether  Mrs.  Wolbert  knew  of  the  existence  of  the  mortgage  to 
the  bank,  at  the  time  the  contract  was  made  and  the  deed  exe- 
cuted. Under  the  evidence  exhibited  in  the  paper-book,  she 
ought  to  have  had  the  instruction  of  the  court  in  her  favor,  and 
a  credit  for  all  the  payments  made  to  the  bank  on  their  mort- 
gage- 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 
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oontract  between  two  parties  for  the  lale  and  poichaae  of  a  pieoe  of  land, 
whether  the  vendor  oovenante  against  inoombranoes  or  not,  it  still  is  the 
general  rale  that  if  before  the  payment  of  the  purchase  money,  and  before 
the  execntion  of  the  conveyanoe,  an  incombranoe  on  the  land  is  discovered, 
the  vendor  most  discharge  it  before  he  can  compel  payment  of  the  pur* 
ehase  money.  The  vendor  mast  give  a  clear  title.  It  is  true,  that  if  the 
pnrchaser  has  notice  of  the  incumbrance,  he  takes  subject  to  it,  but  thai 
Is  only  between  him  and  the  lien-holder.  Between  purchaser  and  vendor, 
it  is  the  duty  of  the  vendor,  in  the  absence  of  any  special  contract,  to 
pay  off  all  ineombranoes:  Thompton  v.  ChrigUan,  28  Ala.  390;  CuUnm 
V.  Branch  Bank,  87  Am.  Dea  725;  Ragan  v.  Gaither,  11  Gill  ft  J.  472; 
Young  v.  LiOiard,  1  A.  K.  Marsh.  482;  McCool  v.  Jacobus,  7  Bob.  (N.  Y.) 
116;  Cooper  v.  Sma^eion,  19  Tex.  260;  LiUJU^fiM  v.   Tinsleif,  22  Id.  26e| 
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WetterwU  v.  Maihemn,  1  Hoft  Ch.  97;  Atnon  ▼.  SUpmey^  BmiL  fid8.  It  ii 
in  oonaeqnaiioe  of  this  duty  on  the  part  of  the  vendor  that  the  law  gives  to 
the  porohaaer  the  right  to  apply  any  of  the  porchaw  money  remaaning  in  hit 
hands  to  the  eztingniahment  of  any  liens  or  inonmbrances  of  any  character. 
The  vendor,  being  boand  both  in  conscience  and  in  law  to  remove  the  incum- 
brance, can  not  complidn  of  the  poichaaer's  doing  what  he  shonld  himself  do; 
and  the  pnrchaser  should  not  be  required  to  yield  up  the  pnrchaae  money 
until  the  title  to  the  land  Ib  clear  from  defects.  This  method  of  procedure 
secures  the  purchaser  and  does  not  injure  the  vendor,  and  the  courts  have 
usually  upheld  the  course  and  sustained  the  purchaser  in  hie  removing  the 
incumbrance  with  the  purchase  money  remaining  in  his  hands.  If  the  pur- 
chaser were  not  allowed  to  retain  the  purchase  money  until  the  incumbrance 
was  removed,  but  was  compelled  to  pay  the  money,  and  then  sue  upon  the 
covenant  for  the  amount  of  the  incumbrance,  it  would  involve  time  and  ex- 
pense to  no  purpose;  and,  as  was  said  in  Hart  v.  Poriert  5  Serg.  ft  R.  201, 
the  law  will  not  require  the  purchaser  to  pay  money  to-day  which  he  might 
sue  for  to-morroiK .  The  general  principle  that  a  purchaser  may  defalk  to  the 
amount  paid  by  him  for  existing  incumbrances  is  sustained  in  Tod^  Adm*r  <^ 
BetUe,  V.  ChMagher^  16AnL  Dec  671;  DunkUbargerY,  WhUehaUetal., 70 huL 
214;  Keni  v.  OatUraU,  44  Id.  452;  FindUy  v.  Homer,  9  Neb.  637. 

In  the  last  case  cited  the  court  held,  that  while  the  incumbrance  existed* 
the  purchaser  might  have  refused  to  accept  a  deed  of  general  warranty,  but 
that  having  accepted  the  deed  without  the  incumbrances  being  paid  o%  he 
could  not,  in  an  action  brought  by  the  vendor  for  the  unpaid  portion  of  the 
purchase  money,  set  o£f  the  amount  of  such  incumbrances  without  first  pay- 
ing them.  In  Pennsylvania,  the  doctrine  is  carried  much  further.  There, 
not  only  may  the  purchaser  set  up  in  defense  that  he  has  actually  paid  money 
for  existing  incumbrances,  but  if  an  incumbrance  exists,  he  may  set  np  that 
&Mst,  and  retain  so  much  of  the  balance  of  the  purchase  money  as  is  necessary 
to  pay  it.  Thus  in  Poke  et  aX.  v.  KtUyt  Asmgntt  qf  CcuCf  1  Seig.  ft  E.  165, 
the  court  held  that  the  existence  of  incumbrances,  though  not  paid  off  by  the 
defendant,  was  a  good  defense  to  the  amount  of  them  in  an  action  on  the 
bond  for  the  purchase  money,  and  thoy  use  this  language:  *'The  arbitraton 
acted  on  the  erroneous  opinion,  that  until  the  defendants  paid  the  mortgage 
they  were  not  entitled  to  deduct  it."  So  if  incumbrances  exist  they  may  be 
allowed  and  valued  by  the  jury:  Innis  v.  Campbell,  1  Hawle,  373;  Huber  v. 
Burke,  11  Serg.  ft  E.  238;  Boland  v.  Miller,  3  Watts  ft  S.  390;  ThomoM  v. 
Harris,  43  Pa.  St.  231-241.  And  it  makes  no  difierence  whether  the  clause 
of  warranty  in  the  deed  be  general  or  special:  Chrigly,  Adm\  cf  Cutler,  v. 
Reynolds,  Amgnee  cf  Reynolds^  16  Seig.  ft  B.  258;  Roland  v.  Miller,  3  Watts 
ft  S.  390.  Nor  will  the  fact  that  the  purchaser  had  notice  of  the  existence 
of  the  incumbrance  at  the  time  he  purchased  the  lands  be  a  defense  for  the 
\endor,  if  the  purchaser  pays  the  mortgage  debt,  and  sues  the  vendor  upon 
his  covenants:  Snyder  v.  Lane,  10  Ind.  424.  Nor  will  the  mere  knowledge 
of  an  incumbrance  preclude  a  reliance  upon  it  as  a  defense,  exoept  where  a 
counter-security  has  been  taken  by  the  vendee:  FdUnoe  v.  Ji^er,  3  PhiL  130; 
S.  C,  15  Legal  Intelligencer,  139.  Where  there  is  an  incumbrance  upon  land 
which  the  purchaser  has  not  bought  in,  but  for  which  he  holds  the  purchase 
money,  the  jniy  may  return  a  verdict  for  the  plaintiff,  with  the  condition 
annexed,  that  no  execution  shall  issue  for  the  amount  of  it  nntii  the  piMw^tf 
•hall  remove  the  incumbrance:  Roland  v.  Miller,  3  Watts  ft  S.  390.  If  the 
vendor  suffers  an  incumbrance  after  the  making  of  the  contract  of  sale,  he 
ean  not  sue  for  the  purchase  money  until  he  removes  it:   Withers  v.  Batrd^  32 
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Am«  Deo.  754.  A  Tendor  U  not  bound  to  remove  Inonmbrancee  where  the 
Tendee  owes  nnfMid  pmohaee  money  sofficient  to  ditbharge  them,  uileM 
upon  the  denyoid  of  the  Tendee  for  the  performaooe,  and  at  the  Mme  tima 
ahowing  a  readineaw  to  perfonn  hia  part;  /rvm  v.  ^foOi^,  67  F^  St.  24.    If 

after  the  bringing  of  the  aait  for  parohaae  money,  and  setting  up  an  incnm- 
branoe  as  a  defense,  the  incnmbranoe  be  paid  off,  the  vendor  may  recover, 
bat  most  pay  oosts  up  to  the  time  the  incnmbranoe  was  removed  and  notioa 
of  it  given  to  the  pni^haser:  WUhera  v.  Atkkuon,  I  Watts,  230. 

In  New  York  it  was  held  that  a  parohaaer  was  under  no  obligation  to  pay 
his  money  to  the  vendor,  and  trust  to  a  remedy  by  action  for  damages  in 
case  the  latter  should  fail  to  remove  the  incumbrances:  Morofngt  v.  Morritf 
3  Keyes,  48.  But  the  doctrine  here  laid  down  was  slightly  modified  in  later 
decisions.  By  the  language  of  the  case  cited,  it  would  seem  that  actual  dis- 
chaige  of  the  incumbrance  was  necessary  before  the  payment  of  the  purchase 
money,  but  it  was  afterwards  held,  that  if  the  vendor,  at  the  time  and  place 
fixed  for  performance,  has  the  incumbrancers  present,  ready  to  discharge  the 
incumbrances  held  by  them,  upon  performance  by  the  purchaser,  it  is  enough, 
and  that  actual  discharge  before  and  independent  of  the  purehaser^i  perform* 
anoe  of  his  part  is  not  necessary:  Binaldo  v.  H&uanann,  1  Abb.  N.  Gas.  312^ 
Karier  v.  Hcu^rly,  60  Barb.  79;  and  see  Hale  v.  Hay8,  54  N.  T.  389.  But 
this  seems  to  be  questioned  in  Hinkley  v.  Smith,  51  Id.  21.  A  retention  out 
of  the  purchase  money  of  a  sufficient  sum  to  pay  the  incumbrance  satisfies 
the  covenant  as  long  as  the  retention  continues,  and  the  money  can  not  be 
recovered  by  the  grantor  until  after  he  has  paid  the  incumbraDce;  but  it 
seems  that  if  he  sues  for  it  before  the  discharge  of  the  incumbrance,  he  might 
be  entitled  to  nominal  damages,  but  to  such  only:  Heading  v.  Gray,  37  N.  Y. 
Sup.  Ct.  (Jones  &  S.)  79.  If  the  purchaser  retain  part  of  the  purchase 
money,  with  the  consent  of  the  vendor,  for  the  payment  of  an  incumbrance, 
and  it  afterward  appears  that  there  was  no  incumbrance,  or  that  it  has  been 
otherwise  satisfied,  extinguished,  or  canceled,  the  money  must  be  paid  to  the 
vendor:  Lountbury  v.  Potter,  Id.  57.  So  far  is  the  vendee  protected  from 
incumbrances,  that  it  is  held  that  a  persotf  to  whom  the  vendor  has,  for  a  val- 
uable consideration,  and  without  notice  of  any  particular  incumbrance, 
assigned  the  unpaid  purchase  money,  takes  subject  to  the  riglit  of  the  pur- 
chaser to  so  apply  the  same:  Leuey  v.  Ingle^  2  Phii  413.  If  the  purchaser 
pays  the  money  into  court,  or  allows  it  to  pass  out  of  his  hands,  he  is 
then  precluded  from  looking  to  it,  but  must  depend  upon  the  covenants  of 
the  vendor:  MUfer  v.  Pridden,  3  Jar.  (N.  8.)  78. 

As  to  the  time  when  the  purchase  money  must  be  applied  to  the  payment 
of  incumbrances,  it  was  held  that  as  in  favor  of  the  vendor's  representatives, 
it  must  be  considered  to  have  been  applied  towards  the  satisfaction  of  the 
incumbrances  on  the  day  on  which  he  took  possession,  and  according  to  pri- 
orities of  incumbrances,  in  Oreemwood  v.  TayUjr,  14  Sim.  605;  but  this  decision 
was  reversed  in  Attorney  General  y.  Cox,  3  H.  L.  Cas.  240.  A  purchaser  buying 
up  incumbrances  which  the  vendor  is  bound  to  satisfy,  can  charge,  as  against 
the  latter,  only  the  amount  actually  paid  for  them,  for  that  is  the  amount  of 
damage  sustained  by  him  by  reason  of  the  breach  of  covenant  of  his  vendor: 
Cane  v.  Lord  Allen,  2  Dow.  280-296.  But  if  he  agree  to  pay  a  certain  sum 
in  discharge  of  an  iacumbrance,  for  which  sum  he  is  to  have  credit  in  part  of 
the  purchase  money,  and  it  does  not  appear  that  tha  vendor  deceived  him  in 
any  way  as  to  the  sum  required,  he  will  not  be  credited  for  any  larger  sum 
which  the  incnmbranoer  may  compel  him  to  pay:  Mayo  v.  Pmredl,  3  Munf. 
948.    It  is  to  be  obasrved  that  the  incumbrances  above  referred  to  were  cer> 
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iftin  and  definite.  If  the  pnrnhmfflp  htm  notioe  of  an  ineunibnuioe  which  ii 
aootingent,  and  it  is  agreed  that  the  vendor  shall  ooveoant  against  incmn- 
branoee,  he  has  oliosen  liis  remedy,  and  can  not  retain  any  portion  of  the  pnr- 
ohase  money:  Fane  v.  i^^rd  Soriiani,  Gilb.  Eq.  6;  OlarkY.IkMX,SBmm.92fk 


COMMIBBLGSEBa   OF  E^ENHINaTON   t;.   WoOD. 

[10  PanmLVABiA  Bt^at,  St.] 
Tutaut  ob  Libhu  mat  Riooykb  Damaobs  vob  NaiaAKOs  caused  bygrad^ 

ing  tha  street  the  property  is  on,  thongh  the  fee  is  in  another. 
MumoiFAL  CoBPO&ATiON  IS  LiABLS  FOR  Injubt  arising  from  the  nnskillfdl, 

improper,  or  inartificial  manner  in  which  its  worli  is  done. 
Municipal  CoBPOBATioir  n  not  Liablb  vob  Ck)N8iQuxNTiAL  Damaobs, 

where  the  work  is  anthoriaed  and  properly  done,  or  ofibred  to  be  done 

and  preyented  by  plainti£ 
QiVKB  TO  PsBfOBM  IS  PBBVOBMANGB,  and  when  refnsed  answers  to  a  daim 

for  damages. 
BaooRDiNO  Plan  or  Citt  is  not  Kbobssabt  to  give  Talidity  to  it,  whet«  the 

statute  Ib  merely  directory  in  regard  to  it. 
Wbkbb  Damages  hayb  been  AasEsaBP  iob  Taxing  Pbopbbtt  for  a  public 

nse  and  exceptions  to  the  amount  are  withdrawn  or  not  filed  at  all,  and 

the  money  is  not  paid,  the  lessee's  or  owner's  remedy  Ib  by  suit  for  the 

compensation  ascertained,  and  not  by  suit  for  nuisance. 
Damaobs  fob  Kuisancb  to  an  Allet  can  be  had  only  by  the  owner  or 

leasee  of  the  property  to  which  the  alley  is  appurtenant. 
Damaobs  fob  Injury  to  Pbopbbtt  Caused  bt  a  Nuisanob  may  be  had 

by  the  owner  as  compensation,  but  nothing  further. 

Oabb  for  nnisance.  Plea  nft  guilty,  and  justifioation  that  the 
injury  was  caused  by  the  grading  of  Penn  street  under  the  act 
of  assemhiy.  Phuntiff  occupied  premises  on  an  alley,  and  had 
a  boat-yard  and  wharf  adjoining,  to  which  access  was  had  by 
the  alley.  Defendants,  by  improTing  Penn  street,  caused  the 
water  to  run  down  the  alley  and  destroyed  the  passage  to  the 
wharf  and  boat-yard.  By  the  deed  to  plaintiff  of  the  property 
on  the  alley,  the  alley  was  described  as  appurtenant,  but  it  was 
not  shown  to  be  so  to  the  boat-yard  or  wharf.  Defendants 
offered  to  show  that  they  did  the  work  according  to  a  plan 
of  the  district,  made  under  the  act  of  incorporation,  and  that 
they  offered  to  make  a  gutter  down  the  alley,  which  plaintifl 
refused  to  permit.  This  evidence  was  rejected  by  the  court 
Defendants  then  gave  in  evidence  the  plan,  and  showed  the 
alley  to  be  a  public  one,  but  the  plan  had  not  been  recorded. 
They  then  offered  the  record  in  a  case  at  quarter  sessions,  where 
damages  were  prayed  to  be  assessed  for  opening  the  alley,  and 
were  assessed  to  tiie  present  plaintiff.    The  court  rejected  the 
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e^idenoe.  The  court  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  for  the  injury  to  her  occupation  without 
regard  to  title;  that  it  was  the  duty  of  the  commissioners  to 
provide  a  means  of  discharge  of  the  water  so  as  not  to  injure 
the  alley;  and  that  there  was  no  evidence  of  proper  proceedings 
to  apply  plaintiff's  property  to  a  public  use  which  would  bar  her 
action.     The  jury  found  for  plaintiff,  and  defendants  appealed. 

E.  2).  Tarr  and  C.  Fallon^  for  the  plaintiff  in  error. 

V,  L.  Bradford,  contra. 

By  Ck>urt,  Boosbs,  J.  To  support  this  action,  which  was  for 
a  nuisance,  caused  by  the  grading  and  paving  of  Penn  street,  it 
was  only  necessary  for  the  plaintiff  to  prove  that  she  was  in  the 
actual  possession  of  the  premises.  If  she  were  a  mere  lessee, 
she  would  be  entitled  to  recover  by  reason  of  her  occupation; 
though  the  fee  was  in  another;  and  though  she  occupied  the 
premises  without  any  other  title,  she  would  be  entitled  to 
recover.  In  pursuance  of  these  principles,  which  are  un- 
doubted, the  court  properly  instructed  the  jury,  that  there 
was  evidence  of  occupation  and  enjoyment  to  be  submitted  to 
their  determination,  and  the  jury  have  found  that  point  in  her 
favor.  In  what  manner  the  damages  may  be  distributed  between 
the  plaintiff  and  her  children,  is  of  little  consequence  to  the  de- 
fendant; for,  if  the  point  be  as  they  have  found,  the  corporation 
can  not  be  harassed  with  another  action  for  the  same  cause. 
We  see  no  reason,  therefore,  for  reversing  the  judgment  on  that 
exception.  If  the  damages  are  excessive,  the  injury  can  only  be 
rectified  on  a  motion  for  a  new  trial. 

It  is  contended  the  defendants  are  not  liable  as  a  corporation 
for  a  consequential  injury  arising  from  grading  and  paving  the 
street,  according  to  the  plan  of  the  district:  and  this  is  the  main 
point  in  the  cause.  The  original  plan  was  in  evidence,  in  which 
an  express  reference  is  made  to  the  alley  as  part  of  the  plan. 
In  connection  with  this  evidence,  the  defendants  proposed  to 
prove  that  they  offered  to  pave  the  alley,  and  lay  a  pipe  or  cul- 
vert, or  make  a  gutter  down  it,  at  the  expense  of  the  defendants, 
which  was  refused.  This  evidence,  although  improperly  rejected, 
must  be  taken  as  true,  in  connection  with  this  point.  It  can 
not  be  controverted,  that  the  defendants  are  liable  for  any  injury 
arising  from  the  unskillful,  improper,  insufficient,  and  inartificial 
manner  in  which  the  work  is  done.  This  is  not  denied;  but  the 
defendants  insist,  that  when  they  pursue  the  plan,  and  proceed 
in  a  workmanlike  and  skillful  manner,  they  are  not  liable  to  conse- 
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quential  damages;  and  Chat,  inaBmuoh  as  ihej  offered  to  maike  the 
colyert,  and  were  prevented  from  d<Mng  so,  it  is  damnum  ab^quM 
injuria.  The  only  question  would  seem  to  be,  Had  they  aathor> 
ity  to  pitch  and  pave  the  street  in  the  manner  they  have  done: 
to  make  a  gutter  to  carry  off  the  water  down  the  alley;  did  thej 
offer  to  do  so,  and  was  that  offer  refused  by  the  plaintiff  t  An 
offer  to  perform  is  equivalent  to  performance;  and  when  refuaed 
it  answers  to  a  claim  for  damages.  These  principles  are  settled 
in  Orem  y.  Borough  of  Beading,  9  Watts,  882  [86  Am.  Dec.  127]; 
The  Mayor  v.  Bandolph,  4k  Watts  ft  S.  516  [89  Am.  Dec.  102], 
and  in  other  cases. 

In  opx>osition  to  this  view  of  the  case,  the  plaintiff  insists, 
that  there  was  no  plan  of  the  district  in  existence  at  the  period 
of  the  grievances  complained  of,  nor  until  long  after  the  com- 
mencement of  this  suit;  that  it  was  not  recorded  until  after  that 
time,  and,  until  it  is  recorded,  it  is  no  plan — ^that  recording  is 
a  prerequisite  to  a  compliance  with  the  directions  of  the  act. 
We  do  not  so  understand  the  eighteenth  section  of  the  act  of 
the  sixth  of  March,  1820,  incorporating  the  district.  The  act 
provides  that  the  court  of  quarter  sessions  are  in  the  first  place 
to  judge  and  determine  on  the  plan,  or  alterations  of  the  plan 
and  survey.  That  they  shall  afterwards,  that  is,  after  such  a 
decree,  direct  it  to  be  recorded.  The  word  *'  thenceforth  "  re- 
fers to  the  decree  of  the  court,  and  not  to  the  subsequent  di- 
rection that  it  be  recorded.  After  the  decree,  it  is  a  plan  of  the 
district,  notwithstanding  the  corporation  neglect  their  duty. 
Whether  the  court  of  quarter  sessions  would  have  the  power  to 
alter  the  plan  before  it  was  recorded,  it  is  unnecessary  to  deter- 
mine, as  that  point  does  not  arise.  The  last  clause  we  consider 
as  directory,  although  we  can  not  help  remarking,  that  it  evincea 
great  negligence  in  the  officers  of  the  district,  in  failing  to  com- 
ply with  the  plain  injunctions  of  the  act. 

The  court  also  erred  in  ruling  out  the  exemplification  of  the 
proceedings  of  the  quarter  sessions.  It  was  certified  by  the 
proper  officer  to  contain  a  full  copy  of  the  record  and  proceed- 
ings, so  far  as  the  record  remained  in  his  office.  The  exempli- 
fication was  evidence  that  it  was  taken,  opened,  and  considered 
as  a  public  alley  and  watercourse,  and  damages  had  been  regu- 
larly assessed  by  a  jury,  under  the  direction  of  the  court;  thai 
damages  were  awarded  to  the  present  plaintiff  and  Mrs.  fflireeve; 
that  the  latter  filed  exceptions;  that  she  afterwards  withdrew 
{hem,  when  the  report  was  confirmed  by  the  court.  It  also  ap- 
pears that  Mrs.  Wood,  who  had  notice  of  the  proceeding,  for  eo> 
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the  jmy  etaied^  never  filed  any  exceptions  whatever.  It  is  said 
the  damages  have  not  been  paid;  but  that  is  no  objection:  they 
have  been  assessed,  and  that  is  enough  for  the  present  purpose. 
When  private  property  is  taken  for  public  use,  it  is  not  neces- 
saxy  that  the  compensation  to  the  owner  should  be  actually 
ascertained  and  paid  before  the  property  is  appropriated;  but  it 
is  sufficient,  if  an  adequate  remedy  is  provided  by  which  he  can 
obtain  compensation  without  any  unreasonable  delay.  Here 
the  compensation  was  ascertained:  and  whose  fault  it  was  that 
it  was  not  paid,  it  is  not  difficult  to  conjecture:  Pittsburgh  v. 
Scott,  1  Pa.  St.  809.  If  this  was  the  plan,  the  officers  of  the 
corporation  had  no  discretion:  they  were  bound  to  pursue  it  at 
the  risk  of  being  treated  as  trespassers.  If  they  pursued  the 
plan,  or  offered  to  pursue  it,  and  were  prevented  by  the  plaintiff, 
they  axe  not  liable,  except  for  want  of  skill,  or  negligence  in  the 
performance  of  the  act. 

We  are  further  of  opinion,  that  the  plaintiff  is  not  entitled  to 
damages  for  a  nuisance  to  the  alley,  except  so  far  as  regards  the 
property  conveyed  by  George  Sbeaff  to  Isaac  Wood,  to  which 
alone  the  alley  is  appurtenant.  As  occupier  or  owner  of  the 
adjoining  houses,  she  can  not  claim  damages  for  an  obstruction 
or  nuisance  to  property  in  which,  as  such  owner,  she  had  no  in- 
terest. So  far  as  this  property  not  adjoining  the  alley,  was 
directly  injured  in  consequence  of  the  alleged  nuisance,  they 
have  a  right  to  compensation,  but  nothing  further.  From  this 
it  follows,  that  they  are  not  entitled  to  be  paid  for  a  decrease  of 
rent  to  those  houses,  if  the  decrease  has  arisen  from  the  nuisance 
to  the  alley;  and  these  principles  are  plainly  deducible:  Kirh- 
ham  V.  Sharp,  1  Whart.  823  [29  Am.  Dec.  67];  Jamison  v.  M^ 
Credy,  5  Watts  k  S.  129.  When  the  owner  of  land,  to  which 
the  right  of  an  alley  is  appurtenant,  purchases  adjoining  ground, 
he  can  not  be  allowed  to  extend  this  right  of  way  to  the  recently 
purchased  land.  It  is  manifest,  to  allow  this  privilege  to  the 
plaintiff,  would  be  an  injury  to  Mrs.  Shreeve,  who  has  an  inter- 
est in  common  with  her  in  this  alley. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Thx  pbinoipal  oabb  is  citbd  to  the  point  that  wh«ra  a  oorpoimtloii  takes 
private  property  for  pnblic  nee,  although  the  statate  requiree  that  oompenaa- 
tion  be  made,  yet  it  ia  not  neoenaxy  that  it  be  actually  asoertained  and  paid 
before  the  property  ia  appropriated,  bat  it  ia  enough  if  an  adequate  remedy  ik 
proTided  by  which  he  can  obtain  compensation  without  unreaaonable  delay, 
in  Appeal  <(fthe  Banmgh  qfEatUm  e(  at.,  47  Ba.  St.  202;  ifbCiialon  v.  lUnt- 
road  Co.,  06  Id.  406;  CoaiwemoeaftA  v.  PitUbmrg  aaid  ChmeU99Ule  BaOroad 
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Ob.,  58  Id.  00;  and  to  the  point  that  a  corporation  may  be  sued  for  aot«  im- 
properly oommitted  by  its  direction,  or  for  neglect  of  dnty,  in  22  Id.  388; 
P.  F.  W,  Jk  O.  BaUwa^  Co.  v.  OUUland,  66  Id.  461;  Pemuyhania  and  OiUo 
Canal  Co.  v.  Oraham,  63  Id.  296. 

PUTAVx  AonoM  WILL  LiB  IV  THX  Gabm  ov  A  PuBUo  KunAiios  in  faTW 
of  one  who  enfferB  a  special  injory  thereby:  Burrows  r.  PisAey^  1  Am.  Deo. 
66;  liumng  v.  SmiUh,  21  Id.  89;  €hU»  v.  BUncoe,  26  Id.  440;  MOU  v.  HaU, 
24 Id  100;  AbboU^.  iftOs,  23Id.  222;  SUUonr.  J^boxm^Sl  Id.  123 and  note; 
bnt  apecial  damagea  must  be  alleged:  Baker  ▼.  Boafion,  22  Id.  421;  Low  t. 
Knoniton^  46  Id.  100.  Nor  is  it  neoeasary  that  the  damage  shoold  ha^e  been 
direct:  ffvghes  v.  ffei$er,  2  Id.  469. 

MoNidPAL  CoBPOBATZONS  ABB  LiABLB  for  the  negligence  or  unakillfalneH 
of  their  agents:  BaUey  v.  Mayor  of  ^ew  Tork,  31  Am.  Dec.  669,  and  note 
676  H  seq.,  where  the  liability  of  a  pnblic  corporation  is  discoased  at  some 
length.  As  to  the  liability  of  a  mnnioipal  corporation  for  Injury  from  grading 
a  street,  or  neglect  to  oonstmct  draina,  see  Iftfsoii  r.  Mayor  qf  New  Tark, 
48  Am.  Dec  719  and  note. 


Mtebs  V.  Batmobel 

[10  PXHinTLTAaU  dXATB,  114.] 

Mabtxb  ov  Vissbl  mat  Sell  Damaged  Caboo,  bat  only  in  case  of  extreme 

necessity,  or  where  it  can  not  be  carried  to  its  port  of  destination,  or 

would  be  worthless  on  its  arrival  there. 
Bona  Fides  in  Selling  Damaged  Gaboo  and  honest  ezerciae  of  diaoretioD 

on  the  part  of  the  master  will  not  protect  him  or  his  employers,  if  there 

existed  no  necessity  for  the  sale. 

Dbfsndants  owned  a  schooner  by  which  certain  oagarSy  con- 
Bigned  to  plaintiff,  were  shipped.  The  other  &ctB  are  soiB* 
dentlj  stated  in  the  opinion. 

(7.  M.  Wharton^  for  the  plaintiff  in  error. 

MbMufirie  and  Eubbell,  contra. 

By  Court,  Coui/tbb,  J.  Three  errors  are  assigned  on  this 
record:  1.  That  the  judge  erred  in  charging  that  the  sale  of 
damaged  cargo  by  a  master  is  only  justifiable  in  a  case  of 
extreme  necessity,  or  where  it  can  not  be  carried  to  the  port  of 
destination,  or  would  be  worthless  on  its  arrival  there.  2.  That 
bona  fides  on  the  part  of  the  master,  and  the  honest  exercise  of 
his  discretion,  and  his  acting  in  conformity  with  the  advice  of 
surveyors,  would  not  protect  him  or  his  employers,  where  it  was 
clear  that  no  such  necessity  existed  as  that  above  stated.  The 
third  is  merely  an  iteration  of  the  first  two,  by  reference  to  the 
refusal  to  grant  a  new  trial  on  these  grounds. 

The  sugars  alleged  to  have  been  damaged  by  salt  water,  were 
sold  at  St.  Thomas  (whither  the  vessel  was  driven  by  stress  of 
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weather  and  peril  of  the  sea)  hy  the  master,  directly  after  thej 
were  unshipped  at  that  place;  and  they  weighed  moi^  when 
sold,  and  when  they  arrived  at  Philadelphia,  where  bulk  was 
broken,  and  they  were  inspected,  than  could  have  been  the  case 
if  they  had  taken  in  salt  water.  It  is  fully  proved  and  admit- 
ted that  the  sugars  were  not  damaged,  although  the  surveyors 
at  St.  Thomas  reported  they  were,  and  recommended  a  sale. 
They  were  consigned  to  Norfolk,  and  were  brought  to  Phila- 
delphia, a  port  more  distant  from  St.  Thomas  tiian  Norfolk. 
So  that  the  master  might  have  given  notice  to  the  consignee  at 
Norfolk,  which  it  was  his  duty  to  do,  unless  imminent  necessity 
to  prevent  greater  loss  prevented  him,  and  compelled  a  sale;  or 
he  might  have  reshipped  them  to  Norfolk,  as  they  were  reshipped 
to  Philadelphia,  which  was  also  his  duty.  But  the  case  does 
not  turn  on  this  point.  Was  the  sale  admonished,  and  com- 
pelled by  necessity?  Mere  expediency  or  conjectured  benefit  to 
the  consignee  or  those  concerned,  will  not  authorize  the  master 
to  sell,  or  constitute  him  the  agent  of  the  concerned. 

If  goods  are  thrown  overboard  in  a  moment  of  distress  and 
danger,  for  the  purpose  of  saving  the  ship  and  cargo,  all  the 
interests  must  contribute  to  makeup  the  loss  by  general  average. 
But  if  the  goods  have  been  thrown  overboard  unnecessarily  by 
the  master,  no  matter  with  what  honest  intention  to  save,  or 
under  what  illusion  of  danger,  the  loss  will  not  suppo  '  t.  claim 
for  general  average:  Dobson  v.  WUson,  3  Camp.  486;  Ab.  Sh.  427. 
It  is  necessity,  real  necessity  alone,  which  lifts  away  not  only 
the  contract  of  the  carrier  at  sea,  to  deliver  the  goods  safely  at 
the  port  to  which  they  axe  consigned,  but  also  the  dominion  of 
the  owner,  and  substitutes  the  will  and  control  of  another  in- 
stead thereof.    And  this  is  in  unison  with  the  nature  of  things 
and  properly,  and  accords  well  with  the  old  proverb  that  neces- 
sity has  no  law:  that  is,  the  ordinary  rights  of  individuals  yield 
to  its  force  and  supremacy.     So  the  law  is  the  same  in  the  case 
under  consideration.    It  is  taken  for  granted  in  the  instruction 
of  the  court  that  the  master  acted  bona  fide :  but,  whether  or 
not,  as  it  appears  to  me,  is  of  no  great  consequence  in  this  case. 
The  goods  were  in  fact  not  damaged,  but  sound;  the  evidence 
was  irresistible  in  that  way,  and  the  jury  have  so  found.     The 
master  may  have  been  under  a  delusion,  may  have  supposed  the 
goods  damaged,  and,  although  I  confess  it  appears  somewhat 
marvelous  to  me  from  the  evidence,  he  may  have  honestly  thought 
that  the  advice  of  the  surveyor  to  sell  was  right.    But  if  so,  the 
owners  of  the  ship,  in  whose  employment  he  was,  ought  rather 
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to  suffer  from  his  "want  of  daU,  oare,  and  pmdenoe  tban  the 
innooent  consignee.  If  the  rule  "was  relaxed  from  its  rigor  and 
potency,  tbe  owners  of  goods,  and  of  the  ship  also,  would  be 
exposed  to  onpidiiy,  treacheiy,  and  schemes  of  the  master  and 
a  few  persons  in  league  with  him,  in  those  island  ports  where 
rogaeiy  is  formed  into  a  system  by  desperate  and  profligate  men. 
Necessity  arising  from  peril  of  the  sea  and  stross  of  weather 
excuses  the  carrier,  and  the  burden  of  showing  or  proving  that 
necessiiy  lies  on  him.  In  such  neoessiiy  the  master  becomes 
the  agent  of  all  concerned.  He  then  acts  under  the  compulsion 
of  a  high  and  vehement  exigency,  which,  when  once  established, 
substitutes  his  caution,  vigilance,  and  discretion  in  place  of  the 
implied  contract  to  deliyer  safely. 

Was,  then,  this  exigency,  or  anything  equivalent  to  it,  estab- 
lished by  defendants?  The  survey  conduced  to  prove  it,  and 
was  evidence  for  that  purpose,  but  nothing  more.  There  is 
nothing  in  the  certificate  or  survey  which  invests  it  with  any 
peculiar  sanctity.  Surely,  on  a  trial,  the  consignee  is  permitted 
to  prove  by  countervailing  evidence,  that,  whether  by  mistake, 
ignorance,  or  design,  it  is  untrue.  It  imports  no  greater  verity 
than  the  sworn  testimony  of  the  surveyors,  if  they  had  been  ex- 
amined. To  sustain  these  principles,  numerous  cases  may  be 
cited.  The  master's  opinion,  good  faith,  and  benefit  of  all  con- 
cerned, will  not  justify,  unless  circumstances  rendered  it  neces- 
sary in  the  opinion  of  the  jury:  Paiapsco  Ins.  Go,  v.  SouOigate, 
6  Pet.  621.  The  survey  fiords  no  defense,  if  the  facts  are 
untrue,  or  the  inferences  unfounded :  Witm  v.  Cclumbian  Im,  Co.  , 
12  Pick.  279.  Even  a  decree  of  the  admiralty  is,  of  itself,  no 
justification:  Cannan  v.  Meabumy  1  Bing.  243.  And  the  reason 
is,  that  it,  like  the  survey,  is  ex  parte.  The  moral  necessiiy  to 
justify  the  sale  of  damaged  goods  must  be  so  great  as  to  involve 
a  greater  loss  than  would  follow  the  sale:  8  Story,  504.  It 
is  contended,  however,  by  the  plaintiff  in  error,  that  the  con- 
dition of  the  sugar,  at  the  time  of  the  survey,  was  the  proper 
test  of  the  correctness  pf  the  sale  by  the  master.  That  is  true. 
But  how  could  that  test  be  ascertained?  The  counsel  alleges 
that  the  condition  of  the  sugar,  when  it  was  afterwards  sold  in 
Philadelphia,  ought  not  to  have  been  admitted  to  impugn  the 
survey.  But  such  a  rule  of  evidence  has  no  existence — ^would 
be  unjust,  and  only  calculated  to  shut  out  the  truth.  If  it 
could  be  established  that  a  spoiled  and  damaged  article  of  that 
kind,  bj  a  sdf-purifying  and  n^genecating  process,  will  become 
Mmttd  agam,  there  might  be  something  in  the  position.    But 
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then  there  would  be  no  neoessily  of  sale,  a  litUe  time  would 
cnxe  the  dAmage,  and  the  master  conid  leisnxely  give  notice  to 
the  consignee  at  Noxfolk,  which  was  his  first  duly  in  any  event. 

But  the  true  criterion  of  its  condition  at  the  time  of  smrej 
and  sale,  was  its  condition  when  bulk  was  broken  in  Philadel- 
phia, and  it  was  sold  in  parcels,  when  it  was  ascertained  to 
be  sound,  wholesome,  marketable,  and  of  full  weight:  a  thing 
utterly  impossible  if  the  hogsheads  had  received  salt  water  in 
stress  of  weather.  Its  condition,  in  Philadelphia,  when  bulk 
was  broken,  a£Ebrded  the  very  best  evidence  the  nature  of  the 
case  admitted  as  to  what  its  condition  was  at  the  time  of  survey. 
The  correctness  of  these  principles  is  not  at  all  impugned  1^ 
the  authorities  cited  on  the  part  of  the  counsel  for  the  plaintifl 
in  error.  In  Oordon  v.  Mass.  Iris,  Co,,  2  Pick.  249,  it  is  stated, 
that  if  the  surveyors  are  competent  in  point  of  skill,  and  wholly 
disinterested  and  honest,  their  advice  imposes  a  moral  necessity 
upon  the  master.  But  mark  the  important  qualification,  con- 
tained in  the  decision,  to  wit:  **  Unless  it  shall  be  made  to  ap- 
pear by  those  who  contest  the  loss,  that  the  facts  on  which  they 
founded  their  opinion  were  untrue,  or  the  inferences  they  drew 
were  incorrect."  The  fact  on  which,  in  this  case,  they  predicated 
their  advice  to  sell,  was,  that  the  sugar  was  damaged.  But  that 
was  untrue,  so  that,  in  fact,  this  case  aids  those  I  have  cited. 
SmUh  V.  MdrHn,  6  Binn.  262,  will  not  be  found  adverse.  It  was 
there  ruled,  that  a  master  who  sells  contraiy  to  his  duty,  is  lia- 
ble; and  that  he  has  no  right  whatever,  when  driven  off  his 
course  by  stress  of  weather,  to  sell  goods  which  are  in  good 
condition  and  not  perishable,  without  the  order  of  the  owners, 
to  whom  he  is  bound  to  give  immediate  information.  So  far  aa 
any  doctrine  or  point  in  that  case  was  similar  to  this  case,  the 
two  are  in  harmony. 

The  instruction  of  the  court  of  nisi  prius  was  in  accordance 
with  settled  law:  the  verdict  and  judgment  are  not  to  be  dia- 
torbed. 

Judgment  afSrmed. 

AuTHOBiTT  ov  Masskb  TO  SiLL  Damaqkd  Caboo:  See  Htdwenon  v.  CoU^ 
10  Am.  Deo.  603.  As  to  the  msster's  aothority  to  lell  oargo  generally,  lee 
Ibe  note  to  Wmaum  v.  MeHe^  25  Id.  616;  Nemhaa  v.  DwOap,  81  Id.  46; 
%Q\m  ▼.  Acrett,  82  Id.  541. 
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ChBIBIT   v.   FLEMmOTON. 


[10  PaBMiu^TAWA  Stats,  129.] 

AonrowLKDGMXiiT  or  Dkbt  by  making  etatement  of  it  in  «  aofaednlo  in  !&• 
tolvency  is  not  mich  an  acknowledgment  as  will  take  it  oat  of  the  opera- 
tion of  the  statate  of  limitations. 

AssmfPffiT.  Plea,  statute  of  limitations.  Defendant  had  filed 
his  sworn  petition  in  insolyency.  The  acoompanying  schedule 
contained  the  item:  *'B.  F.  Christy,  borrowed  money,  $76. ** 
The  court  directed  a  verdict  for  defendant  upon  this  eridenoe. 

Tgnnery,  for  the  plaintiff  in  error. 

Ingraham^  contra. 

By  Court,  Coulteb,  J.  The  acknowledgment  on  which  ih» 
plaintiff  relies,  to  take  the  case  out  of  the  statute  of  limitations, 
is  contained  in  the  schedule  attached  to  the  petition  of  the  de* 
fendant  in  error  for  the  benefit  of  the  insolvent  laws.  This  ao* 
knowledgment,  without  aid  or  help  from  any  other  evidence  of 
the  debt,  is  relied  upon,  on  the  plea  of  non  assumpsit ;  and, 
also,  on  the  plea  of  non  assumpsU  infra  sex  annos.  If  it  is  a 
good  and  valid  acknowledgment  of  a  debt,  and  not  inconsistent 
with  a  promise  to  pay,  the  plaintiff  would  be  entitled  to  recover. 
But  we  must  consider  the  object  and  design  of  the  schedule,  in 
order  to  ascertain  the  value  and  intent  of  this  acknowledgment. 
The  whole  import  of  the  proceeding  is  an  assertion  on  the  part 
of  the  applicant,  that  he  is  unable  to  pay  his  debts;  but  is  wiU* 
ing  to  transfer  his  property  to  trustees,  for  the  benefit  of  hia 
creditors,  to  be  distributed  pro  rata.  He  is  bound  to  furnish  a 
list,  so  that  it  may  be  so  distributed.  The  schedule  is  also 
designed  for  his  protection  from  subsequent  arrest,  by  creditors 
therein  named.  This  acknowledgment,  therefore,  is  nothing 
more  than  an  admission  of  the  debt,  accompanied  with  a  dec- 
laration, that  the  debtor  is  unable  to  pay.  It  is  a  public  mani- 
festation, that  he  will  surrender  his  property  into  the  hands  of 
trustees,  to  be  distributed  according  to  law,  and  is  a  giving  up» 
with  the  knowledge  of  the  creditor,  the  very  means  bj  which 
he  could  pay  the  debt.  If  it  is  contended  that  it  amounted  to 
and  was  not  inconsistent  with  a  promise  to  pay  if  he  ever  ac- 
quired property  and  became  of  ability  to  do  so,  then  the  plaintiff 
was  bound  to  show  that  he  had  acquired  property  and  was  able. 
We  have  ruled  at  this  term,  in  the  Case  of  Lqforge  v.  Jayne^  9 
Pa.  St.  410,  that  a  promise  to  pay  when  able,  in  order  to  take 
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a  case  out  of  the  Btatate,  must  be  aooompanied  with  proof  of 
abiUty. 

Bat  this  acknowledgment  was  insnfScient,  aooording  to  the 
spirit  of  many  late  decisions  of  this  court;  because  it  was  not  so 
distinct  and  palpable  in  its  intent  and  form  as  to  preclude  hesi- 
tation: "  B.  F.  Chrisfyy  borrowed  money,  seventy-fiye  dollars/' 
This  is  not  an  acknowledgment  to  the  plaintiff  himself ,  nor 
his  agent,  nor  with  a  "view  of  payment  by  defendant.  It  does 
not  specify  when  the  money  was  borrowed,  whether  an}  interest 
was  due,  or  whether  it  was  to  cany  interest,  nor  whether  any- 
tiiing  had  been  paid.  It  was  a  statement  to  comply  with  the 
proyisions  of  the  insolvent  statute.  And  every  person  acquainted 
with  such  schedules  is  aware,  that  as  they  are  made  from  mem- 
ory, generally  in  the  office  of  an  attorney,  they  require  revision. 
And  insolvent  trustees  would  act  very  unwisely,  who  adopted 
these  schedules,  without  requiring  any  evidence  of  the  extent 
and  form  of  the  pre-existing  debt.  Other  creditors,  who  ex- 
hibited bonajide  evidence  of  indebtedness,  would  have  a  right 
to  demand  the  exhibition  of  the  original  claim.  The  twenfy- 
fif  th  section  of  the  statute  requires  the  insolvent  trustees  to  give 
notice  of  a  certain  time  and  place  of  receiving  proofs  of  the 
ckiims  of  the  creditors,  and  thc^  are  required  to  make  a  report, 
which  must  be  filed  with  the  prothonotary,  who  is,  by  the 
twenty-sixth  section,  required  to  give  notice  to  the  creditors, 
who  may  appear  and  file  exceptions.  The  trustees  can  not  pay 
or  distribute,  until  the  report  is  approved  by  the  court. 

There  is  a  decision  in  point,  by  a  highly  respectable  court  in 
our  own  state,  whose  reported  decisions  are  always  cited  in  this 
court  with  approbation,  to  wit,  that  the  return  in  an  insolvent's 
petition  of  the  debt  due  to  the  plaintiff,  is  not  such  an  acknowl- 
edgment as  takes  the  case  out  of  the  statute  of  limitations : 
Broum  v.  Bridges,  2  Miles,  424.  We  think  the  decision  of  the 
court  below  is  fully  sustained  by  the  statute,  which  ought  to 
be  interpreted  with  the  same  fair  and  full  effect  as  any  other 
statute,  and  that  it  is  sustained  ^7  ^^  spirit  and  tenor  of  many 
adjudged  cases  in  this  court. 

Judgment  affirmed. 

ACXNOWLKDOMENT  TO  TaKX  DeBT  OUT  OF  STATUTE  OF  LIMITATI058,  SOf* 

ficiency  of,  in  general:  See  Diekituon  v.  MeCamy,  48  Am.  Deo.  298  and  note 
thereto  citing  preriona  cases  In  this  series.  See  also  Lanier  ▼.  McOabtf  Id. 
173;  Cotes  v.  Kdtey,  47  Id.  661;  Krwki,  ▼.  Loufry,  46  Id.  645;  WkeOoek  ▼. 
DootttUet  U«  I63,  and  notes. 
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IS  0fMnun^  960.) 

f  Aivr  MAS  OoiranronoirAL  Biorv  ov  Appial  from  *  deoidoo  imde  in  Ifai 

OQVirti  Dolow  6ith6r  in  tenii>ti]n6  or  vsofttioii* 
bmBLoouTOBT  Obdbbs  ABB  Appbalabli  AT  Law,  bat  the  appeal  does  aol 

neoefleerily  stay  their  exeoutioa. 
Apfial  Libs  vbom  Awabd  or  Makdamus  or  an  order  giving  leave  to  soe 

oat  an  attachment  or  peremptory  mamdaimMM, 
Afpbal  dobs  not  Opbratb  as  a  Supbbsbdbas  and  stay  the  exeoation  of  § 

flUUKiaflNMi 

OoMTBuruBANBOUs  Rbpobtb  AND  Bbsolotions  of  the  legislature  on  the  shw 

sabjeot,  most  be  coDstmed  together  and  have  effeot. 
BiOBT  or  AooBss  to  Pubuo  Bbookds  is  riffri.iBi>  where  legislative  aathor- 

ity  is  given  to  index  them. 
BiPOBTB  AND  Bbbolutons  or  THB  Lboislatubb  Havb  EmoT  as  dixeetoiy 

to  the  officers  and  agents  of  the  state,  though  lacking  the  loioe  of  formsl 

acts. 
SiOBBTAiiT  or  Statb  IS  MxBB  CUSTODIAN  or  PuBUO  Rboobdb,  and  sob* 

jeot  to  the  will  of  the  state  allowing  any  person  the  right  of  aooess  to 

them.' 

Afpbal  from  an  order  of  mandaiMM  and  from  an  order  giving 
leaye  to  sue  out  an  attachment  or  peremptory  mandamus.  By 
a  report  agreed  to  in  the  senate  and  concurred  in  by  the  house, 
it  "was  recommended  that  the  public  records  be  properly  indexed, 
under  the  supervision  of  the  governor  and  four  commissionerB, 
two  in  Columbia  and  tv^o  in  Charleston.  On  the  same  day  the 
house  adopted  another  report,  in  virhich  the  senate  oonourred, 
recommending  **  the  appointment  of  a  suitable  person  or  per- 
sons/' selected  by  the  governor,  to  do  the  work,  nndsr  the 
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BuperTisi0Zi  of  Uie  govemor  and  six  oommissioxieni,  a] 
bj  him.  The  goremor  appointed  the  xektor,  then  secietaiy  of 
•tate,  to  do  the  work,  and  Messrs.  Hunt  and  Porter  supervisory 
oommissioners.  Relator's  term  of  office  as  secretary  expired 
before  the  completion  of  the  index,  and  his  snocessor,  Henegan, 
lefosed  him  acceeo  tothe  pdblic  records  without  the  payment  of 
fees.  Belator  applied  for  a  mandamua  commanding  the  secre- 
taiy  of  state  to  allow  him  access  to  the  records,  and  the  presid- 
ing judge,  in  granting  the  order,  held :  1.  The  legislative  reports 
must  be  construed  together  and  have  effect,  and  the  action  of 
the  governor  was  substantially  in  pursuance  thereof.  2.  The 
relator's  appointment  did  not  end  with  his  official  term.  He 
took  the  appointment  merely  as  a  priyate  dtizen,  luder  that 
clause  of  the  house  rej)ort  which  gave  the  governor  power  to 
appoint  **  a  person  or  persons"  to  do  the  work.  8.  The  publio 
records  are  not  the  private  property  of  the  secretaiy  of  state: 
th^  are  the  property  of  the  state,  subject  to  her  will,  and  the 
secretaxy  is  a  mere  custodian.  4.  Beports  and  resolutions  have 
not  the  power  of  acts,  but  are  legally  efficient  as  directozy  to 
the  officers  and  agents  of  the  state.  It  is  necessarily  implied 
that  the  person  or  persons  authorized  to  index  the  records  should 
have  free  access  to  them.  5.  In  this  case  mandamus  certainly 
lies,  otherwise  **  the  work  must  stop,  the  will  of  the  legislature 
be  defeated,  and  the  relator  be  deprived  of  the  benefit  of  his 
contract."  It  was  ordered  that  the  writ  of  mandamtLS  issue,  and 
the  relator  afterwards  obtained  a  role  against  respondents  to 
show  cause  for  disobeying  it.  Besi)ondent8  showed  for  cause 
that  they  had  appealed  from  the  order  of  mandamus,  which  9,p- 
-poBlynntk  supersedeas.  This  was  ovenrnled,  and  the  relator  fras 
allowed  a  writ  of  attachment  or  peremptory  mandamm^  horn 
which  respondents  appealed. 

Baiiey,  for  the  respondenEis. 

Peiigru,  conira. 

By  Court,  (yNsiu.,  J.  On  so  mooh  of  the  case  as  relates  to 
the  order  made  by  O'Neall,  J*,  for  the  issuing  of  the  mandamus^ 
it  is  not  thought  necessazy  to  do  more  than  to  express  our  con* 
cnrzence  in  his  judgment,  and  to  refer  to  his  opinion  accom- 
panying it  [a  summaiy  of  which  is  given  above]  for  the  reasons, 
which  are  entirely  satisfactory  to  us. 

On  the  other  branch  of  the  case,  relating  to  the  right  of  fip- 
peal  and  its  consequences,  it  will  be  necessaiy  to  state  oiff 
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TiewB.  I  hftre  no  donbt  that  is  eveij  case,  and  on  every  matter, 
a  party  has  the  right  to  appeal  from  a  decision  made  in  the 
oonrt»  below,  either  in  term-time  or  Taeation,  and  to  ask  the 
judgment  of  this  coturt  upon  the  same.  That  is  what  is  gnar* 
anteed  to  erery  one  by  the  oonstitational  provision  requiring  the 
judges  to  **  meet  and  sit  for  the  purpose  of  hearing  all  motiona 
which  may  be  made  for  new  trials  and  in  arrest  of  judgment, 
and  such  points  of  law  as  may  be  submitted  to  them:"  Const. 
8.  0.,  sec.  d,  art.  10;  Amendment  of  the  same,  Dec.  19,  1816; 
1  Stat.  191-193.  This  provision,  no  doubt,  grew  out  of  the 
practice  which  preceded  its  adoption,  of  the  assembling  of  the 
judges  at  the  dose  of  their  circuits  to  consider  in  bank  motions 
for  new  trial,  in  arrest  of  judgment,  and  other  points  of  law  by 
them  reserved  for  adjudication.  That  was  altogether  voluntary: 
the  constitution  made  it  compulsory,  and  enlarged  the  matters 
of  appeal  to  all  points  which  the  parties  might  submit.  Whether 
there  be  any  matter  which  can  not  be  made  a  ground  of  appeal, 
is  perhaps  questionable.  Mere  interlocutory  orders,  which  do 
not  have  any  final  effect  on  the  rights  of  the  parties,  it  has  been 
thought,  were  not  the  subject  of  appeal,  but  I  do  not  see  how, 
at  law,  we  can  adopt  any  such  rule.  With  us  every  order 
operates  upon  the  matter  to  which  it  is  addressed,  in  a  way  to 
injure  or  benefit  the  parties,  and  may  affect  materially  tiieir 
rights.  Hence,  I  perceive  no  ground  on  which  we  can  deny  the 
right  of  appeal  on  even  interlocutory  orders.  Whether  the 
party  will  derive  any  benefit  from  such  appeal,  is  altogether 
another  matter.  Many  such  orders  are  entirely  discretionary, 
and  in  such  cases  this  court  seldom,  if  ever,  interferes.  So,  too, 
it  does  not  follow  that  an  appeal  will  affect  the  execution  of  an 
order  in  every  instance.  In  many  instances  they  must  be  car- 
ried out,  pending  an  appeal,  as  in  orders  for  the  fiUng  of  papers, 
declarations,  pleas,  etc.  They  are  filed  pursuant  to  the  order. 
The  appeal  goes  on,  and  if  the  order  be  set  aside,  the  papers 
are  taken  off  the  file,  and  thus  the  matter  is  ended. 

In  this  case,  I  have  no  doubt  the  appellants  could  appeal  both 
from  my  decision,  awarding  the  mandamua^  and  that  of  Judge 
Frost,  giving  the  party  leave  to  sue  out  a  peremptory  mandamuat 
or  an  attachment,  as  he  might  be  advised.  But  notwithstanding 
the  appeal,  I  have  also  no  doubt  that  the  orders  must  be  eze* 
cuted,  and  that  the  appeal  was  in  neither  case  a  supenedetu. 
And  such  is  clearly  the  authorities.  In  The  Dean  and  Chapter  ijf 
Dubim  V.  DawgaU,  1  P.  Wms.  861,  it  was  said  that  error  lay 
upon  an  application  for  a  fnandamu$f  yet  that  it  was  no  aupene^ 
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deoB  to  the  peramptozy  mandamus,  tat  that  Boch  a  oonBtmetion 
would  quite  defeat  the  end  of  the  statute,  and  prevent  the  offloer 
who  was  chosen  annually  from  having  any  fruit  of  the  mandamttt. 
In  The  Dean  andOhaptero/IhMin  v.  The  King,  1  Bro.  P.  0. 76, 
it  is  said  that  all  the  judges  held  that  **  no  writ  of  error  will  lie 
upon  a  peremptory  mandamus."  This  ruling  would  even  exclude 
the  api>eal,  but  here  that,  I  think,  can  not  be  done,  for  the  rea- 
sons already  stated.  Still  we  are  at  liberty  to  adopt  the  result 
of  the  English  adjudications,  by  holding  that,  notwithstanding 
the  appeal,  the  mandamiuM  must  be  executed.  Otherwise,  as  is 
said  in  Peere  Williams,  the  party  would  have  no  fruit  of  the 
mandamus,  for  here,  as  in  the  case  there  stated,  the  rebttor^s  em- 
ployment was  very  much  an  annual  one.  True,  it  did  not  neces- 
sarily terminate  at  the  end  of  the  year,  but  the  work  was  to  be 
done  in  part,  or  in  the'whole,  before  the  meeting  of  the  legisla- 
ture, and  to  be  by  them  then  paid  for.  If  the  appeal  had  pre- 
vented the  execution  of  the  mandamus,  the  pariy  would  have 
lost  a  year's  work  and  compensation.  So,  too,  the  work  was  a 
public  one,  directed  to  be  done  immediately,  and  indeed  in  the 
vary  process  of  execution.  To  allow  the  appeal,  was  to  defeat 
the  public  interest.  There  was  no  injury  to  the  respondents  in 
executing  the  mandamus.  Tbeiy  had  no  counter-interest  in  the 
work  proposed  to  be  done  by  the  relator.  If  their  appeal  suc- 
ceeded, they  had,  by  the  execution  of  the  mandamus,  lost  noth- 
ing. For  its  only  effect  was  to  enable  them  to  push  him  out  of 
the  office,  and  possibly  to  say  to  him,  "  Pay  us  for  every  search 
and  copy  you  have  made."  Notwithstanding  the  mandamus^ 
these  claims  (if  having  any  legal  foundation)  then,  and  even  dur- 
ing its  execution,  might  have  been  enforced  by  action.  The 
motions  are  dismissed. 


BxjBABDaov,  EvAXs,  Fbor,  Wbhibs,  and  YfuoAW,  JJ.,  oao- 
eorxed. 

Motions  refused. 

Appbal,  RiOBT  or  or  GnoDux..— See  iVrterv.  Porter,  40  Amu  Dso.  KL 

ArrxAL  OR  Wbtt  or  Bbbob,  Wbo  BAS  BiOBT  ors  Wlagimyr,8weU,$SAmL 
Dm.  716;  Harford  y.  AlesBtmder,  46  Id.  2Sa 

ArriAL  Don  hot  Lb  wbom  JxTEsajoocTOKT  Obdbb  diieoliag  ■urctfiw  of  a 
pmrofaMer  at  tmsfcee't  mIa  to  bring  in  the  mooqr  or  thow  mum  to  tlio  ooe 
tnryi  Bkhardsom  ▼.  Jams,  22  Am.  Deo.  283. 

AtpxalobWbr  ovBbboeas  SumsiDBAa^Writof  mnemnm  aoMt 
wolkmetipeneime:  l)fkrr.  MorrU,  ti  Abl  Dm,  806. 

Qv  AMAmML  BvOonnaVttlie  power  of  the  oonrt  befaw 
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further  rtaps  oan  be  taken  thereon  ontU  the  a^npeel  le  dispoead  of:  Hdm  ▼. 
JBoone,  22  Am.  Dea  7S. 

9rATUT»ov  SAmSumoT  OoaaxKUSD  Toobibiei  DMffomv.  €liUk^B^49 
Am.  Dee.  a06;  Bntee  t.  AiiMiffa-,  46  Id.  447;  Skmi  t.  JT^^yo^  48  Id.  465b  end 
olfeedin 


Movsr  UriiAWVITIiLT  Bxaotid,  undsb  a  Claim  or  Bnar,  fay  one  who  hai 
poweeriop  of  the  property  of  another  and  makee  the  pajnent  cil  hia  de- 
mand a  eondition  of  ita  return,  may  be  reoorered. 

MoNBY  BzAOfSD  BT  A  SHSBinr,  OoLORS  Oiiicii,  In  esoeaa  of  hie  lawfol  fee% 
aa  a  oondition  precedent  to  the  retom  of  a  mnawny  tUxw,  may  be  re- 
covered back. 

To  Ck>ii8nTim  DuuHn»  It  ia  aoiBoient  if  the  will  be  oonetfained  by  the  m- 
lawfal  preaentatioii  of  a  choioe  between  oomparative  evila;  at,  faeoomww' 
ienoe  and  loea  by  the  detention  of  the  pn^erty,  loae  of  the  pwiperty 
altogether,  or  payment  <^  an  exorbitant  demand. 

A88U1IF8IT  for  money  paid  under  duress.  Def endant»  a  sheriff, 
captured  a  runaway  slave  of  plaintiff^  and  afterwards  negligently 
suffered  him  to  escape,  but  recaptured  him.  When  plaintiff 
appeared  to  claim  his  property,  the  sheriff  demanded  the  pay- 
ment of  his  expenses,  including  an  adveriiaement,  reward  o&red, 
and  the  expense  of  retoming  the  slave  to  jail — ^whidh  the  plaint* 
iff  paid  luder  protest.  The  presiding  judge  held  the  payment 
to  have  been  voluntary,  and  plaintiff  took  a  nomndt  and  ap- 
pealed.   The  other  fiiots  appear  in  the  opinioB. 

£*  F.  Hunt,  for  the  plaintiff. 

By  Oourt,  WmmiBS,  J.  Upon  the  hearing  of  the  aigimieiil 
in  this  case,  the  court  was  given  to  understand  that  the  evidence 
on  circuit  exhibited  the  fact,  that  the  sheriff  grew  angry  in  the 
course  of  an  altercation  between  himself  and  the  plaintiff,  toooh- 
ing  the  items  of  the  account  which  form  the  basis  of  this  action. 
It  would  seem,  also,  that  the  plaintiff  was  resident  in  a  distant 
portion  of  the  state;  and  I  thinktfae  &ct  is  sufficiently  apparent 
that  he  was  among  strangers,  and  was  required  to  pay  the  dis- 
puted items  of  the  account  of  Durant  before  his  n^gro  would 
be  delivered  to  him.  Here,  then,  we  have  a  case  in  which  a 
sheriff  had  possession  of  a  runaway  slave^  whom,  1^  negligence, 
he  had  permitted  to  escape  from  jail,  and  had  incurred  a  oonaid* 
arable  exBenditore  in  his  recapture;  and  when  the  owner«pplied« 
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he  was  required  to  paj,  as  a  oondition  preeedent  to  fbe  deliTeij 
of  his  property,  that  expenditure  which  aroee  from  the  sheriff's 
own  negligence;  and  denying  the  obligation  to  pay,  yet,  to  re- 
gain his  property,  he  did  so.  Whether  these  &ots,  or  any  of 
them,  may  disajipear,  or  be  materially  modified  upon  a  trial  to 
be  had,  tiiey  seem,  at  any  rate,  ta  be  established  prima  foGie, 
and  must  be  assumed  for  the  present,  as  characterizing  the  case. 
The  plaintiff  was  nonsuited  on  the  circuit,  and  I  am  to  inquire 
whether  there  be  error  in  that.  The  question  is.  Was  Alston's 
payment,  under  the  circumstances  mentioned,  voluntaxy,  in  the 
legal  sense,  and  therefore  covered  by  the  maxim  volenti  nonJU 
tnjuria  t  It  will  appear  hereafter  that  we  attach  much  conse- 
quence to  the  fact  that  the  party  defendant  here  was  a  sheriff, 
and,  as  it  appears  to  us,  should  be  regarded  as  acting  ooU»re 
qfficii^  and  not  virhite  officii^  in  demanding  and  receiying  a  sum 
of  mon^  to  which  he  was  not  entitled.  In  my  opinion,  how- 
ever, there  is  both  reason  and  authority  for  the  principle,  as  ap- 
plicable to  persons  in  their  private  individual  relations,  that 
if  ludue  advantage  be  taken  by  one  of  another's  situation,  the 
first  having  property  of  the  last  in  possession,  which  he  illegally 
retains  and  refuses  to  deliver  unless  a  sum  of  money  be  paid  to* 
him  to  which  he  has  no  legal  or  conscientious  right,  this  is  a. 
fraud,  a  species  of  compulsion,  and  the  money  ought  to  be  re- 
coverable. 

As  an  illustration,  take  the  case  of  JsUey  v.  Ber^nolds,  2 
Stra.  916.  The  plaintiff  in  that  case  had,  in  the  month  of  Au- 
gust, pawned  with  the  defendant  certain  goods,  for  an  advance 
of  twenty  pounds,  nothing  being  said  in  their  agreement  about 
interest.  In  October  the  plaintiff  applied  to  redeem,  and  the 
defendant  demanded  ten  pounds  as  interest.  Plaintiff  tendered 
twenty  pounds,  and  four  pounds  for  interest,  knowing  the  latter 
sum  to  be  beyond  the  legal  rate.  The  defendant  adhering  to 
his  demand  of  ten  pounds  for  interest,  and  the  plaintiff,  per- 
ceiving that  the  payment  of  it  was  the  only  means  of  inducing 
the  pawnbroker  to  restore  his  goods,  paid  the  whole  amount 
demanded.  He  was  allowed  to  recover  back  the  excess  over  the 
legal  sum  payable  for  interest,  upon  the  ground  that  he  had 
parted  with  his  money  by  compulsion,  and  it  was  then  thought 
that  the  maxim  volenti  rump-  injuria  was  applicable  only  where 
the  party  had  a  legal  right  of  exercising  his  will.  It  was  re- 
marked that  the  party  might  have  had  such  an  immediate  want 
of  his  goods  that  an  action  of  trover  would  by  no  means  have 
served  his  purpose.    However  important  this  consideration  might 
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be  if  the  action  were  on  the  caaefordamage8»itoonldm  no  wise 
aifeot  his  right  to  recoTer  a  spedfio  snm^  whereof  he  had  been 
spoliated. 

InShawY,  Woodoock,  14Eng.Ck>m.L.4S9a88ignee8of  afaankmpt 
had  gained  poesefldon  of  certain  policies  of  insnxancey  upon  which 
the  bankrupt  had  been  constituted  an  agent,  to  receive  annuities. 
The  plaintiff,  desiiing  to  regain  possession  of  the  policies,  applied 
through  his  attorney  to  the  assignees  for  that  purpose,  who 
refused  to  deliver  them  unless  they  reoeiyed  seven  hundred  and 
fifteen  pounds  five  shillings  and  seven  pence,  which  they  claimed 
as  a  lien  (which  turned  out  to  be  not  rightful)  for  advances  by 
the  bankrupt.  The  attorney  paid  the  sum  demanded,  stoutiy 
contending  that  it  was  an  unrighteous  demand — ^the  action  was 
to  recover  the  money  so  paid.  Bailey,  J.,  held  as  follows:  **  If 
a  party  has  in  his  possession  goods  or  other  property  belonging 
to  another,  and  refuses  to  deliver  such  property  to  that  other 
unless  the  latter  pays  to  him  a  sum  of  money  which  he  has  no 
right  to  receive,  and  the  latter,  in  order  to  obtain  possession  of 
his  property,  pays  that  sum,  the  money  so  paid  is  a  payment 
made  by  compulsion,  and  may  be  recovered  back."  Holroyd, 
j.,  said:  ''  Upon  a  question  whether  a  payment  be  voluntaxy  or 
not,  the  law  is  quite  clear.  If  the  party  making  the  payment  is 
obliged  to  pay  in  order  to  obtain  possession  of  things  to  which 
he  is  entiUed,  the  money  so  paid  is  not  a  voluntaiy  but  a  com- 
pulsory payment,  and  may  be  recovered  back;  and  if  the  plaintifl 
below,  therefore,  was  compelled  to  make  the  payment  in  order  to 
get  the  policies  of  insurance,  whether  there  was  a  pressing  neces- 
sily  or  not,  he  has  a  right  to  recover  it  back."  It  is  fairly  to  be  in- 
fened  from  the  circumstances  of  this  case  that  there  was  nothing 
merely  pretensive  in  the  claim  of  the  assignees,  for,  besides  the 
obligation  to  be  diligent  as  trustees,  it  is  very  probable  that  they 
believed  the  claim  to  be  well  founded.  The  foregoing  wete 
cases  wherein  the  one  party  sought  to  regain  possession  of  valu- 
able property — ^which,  however,  for  an  adequate  consideration, 
he  had  voluntarily  placed  in  the  custody  of  another. 

I  find  a  case  of  a  somewhat  different  description  in  9  Eng. 
Com.  L.  817,  Morgan  v.  Palmer,  which  may  throw  additional 
light  upon  the  position  assumed.  Morgan,  for  renewal  of  license 
as  a  publican,  paid  to  Palmer,  mayor  of  Bristol,  four  shillings 
fee.  No  complaint  appears  to  have  been  made — ^no  protest— for 
it  is  probable  all  parties  supposed  the  transaction  proper.  It 
was  decided  that  this  was  not  a  volimtaiy  payment,  and  was 
recoverable,  although  it  was  proved  that  until  the  time  of  Queen 
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Anne  the  chief  officers  of  the  corporation  were  two  buliAaiy  who 
granted  each  licenses  and  reoeiTed  such  fee  as  that  in  question, 
and  thatYarious  charters  had  confirmed  to  themall  the  fees  that 
had  been  receiyed  bj  them;  that  by  statute  of  Anne  all  fees 
payable  to  the  bailiffs  were  made  payable  to  the  mayor,  and  the 
fee  in  question  was  proved  to  have  been  regnlarly  paid  for  siziy- 
fiye  years.  It  was  adjudged  that  this  right  to  the  fee  was  not 
one  founded  on  immemorial  usage,  as  licenses  were  not  granted 
till  the  time  of  Edward  YI.,  and,  therefore,  that  defendant, 
acting  as  justice  of  the  peace,  was  not  entitled  to  the  fee  paid; 
that  the  payment  was  not  Toluntary,  so  as  to  preclude  the 
plaintiff  from  recovering  in  this  action  of  cusumpmi.  In  SmiMs 
Case^  Lofft,  753,  the  postmaster  of  Hungerford  sent  to  Smith's 
house  a  letter  addressed  to  him,  and  an  extra  penny  was 
demanded  in  consideration  that  the  letter  had  been  carried  to 
the  party's  quarters  (which  demand,  I  infer,  was  usual,  as  it 
seems  most  reasonable).  Smith  at  first  refused  the  sum  de- 
manded, but  not  being  able  to  get  the  letter  otherwise,  he  finally 
paid  it;  and  was  allowed  to  recover  it  back. 

I  shall  now  cite  two  cases  from  the  New  York  reports,  which 
will  come  quite  as  near  to  Uie  question  before  us:  Ripley  ei  at. 
V.  GUskm,  9  Johns.  201  [6  Am.  Dec.  271];  Clinton  v.  Strong,  Id. 
870.  In  the  first,  a  Spanish  ship,  bound  from  Havana  to  London, 
aixived  at  New  York  in  distress.  By  order  of  the  proper  au- 
thority she  was  condemned  as  unseaworthy,  and  was  accordingly 
sold,  and  bought  by  the  plaintiffs,  who  were  American  citizens. 
When  she  had  been  repaired,  and  was  cleared  by  them  at  the 
custom-house,  for  a  new  voyage  on  their  own  account,  light 
money,  at  the  rate  of  fifty  cents  per  ton,  was  demanded  by  the 
collector,  and  though  resisted  by  the  plaintiffs,  they  neverthe- 
less paid  it  in  order  to  obtain  a  clearance.  The  question  was 
doubtful  whether,  under  the  act  of  congress,  the  demand  was 
lawful  or  not;  but  it  was  adjudged  to  be  unlawful,  and  though 
the  collector  had,  without  notice  to  the  contrary,  passed  the 
money  to  the  credit  of  the  treasurer  in  the  branch  bank  of  the 
United  States,  he  was  held  liable  to  refund  it  to  the  plaintiffs  in 
an  action  in  assumpsU,  The  case  was  considered  as  one  of  extor- 
tion, though  it  is  manifest  that  the  question  of  right  was  by  no 
means  a  clear  one  under  the  legislation  of  congress.  The  point 
as  to  whether  the  payment  was  voluntary,  was  not  noticed  by 
the  court,  for  it  seems  not  to  have  been  conceived  by  the  court 
or  by  Baldwin  (for  the  defendant),  that  there  was  any  escape 
upon  that  ground. 
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hk  Ifte  Meond  erne,  the  ship  Jane  Banes  sailed  from  liirar- 
pool,  Deoember  2, 1810.  At  that  time  the  procliimatio&  of  the 
prMident  of  the  United  States  (which  ivas  a  part  of  the  non-inter- 
course system  of  that  period),  dated  November  2, 1810,  ivas  not 
known  at  LiTerpool.  The  Jane  Barnes  arrived  at  Kew  York  on 
the  eighteenth  Febmary,  1811,  and  next  daj  ship  and  caigo 
Were  seized,  as  violating  the  non^interconrae  acts:  on  the  twenty- 
seventh  Febraarj,  1811,  a  libel  was  filed  against  Uiem  in  tte 
district  court  of  the  United  States.  By  virtue  of  an  act  of  con- 
gress of  second  March,  1811,  the  ship  and  cargo  vrere  wholly 
released/  so  far  as  the  custom-honse  authority  was  concerned. 
Plaintiff  demanded  delivery  from  the  marshal,  who  replied  that 
he  could  not  comply  until  certain  fees  of  offlcers  of  the  district 
court  (accruing,  as  he  insisted,  from  the  aeisure)  were  paid; 
and  among  others  a  bill  of  defendant  for  thirty-one  dollars, 
clerk's  fees,  which  the  plaintiff  paid,  and  showed  the  receipt  of 
defendant.  For  him  it  was  contended  that  the  fees  had  in  fact 
accrued,  and  were  legally  payable;  and  one  would  conclude  the 
argument  was  stronger  for  him  on  this  head  than  for  the  defend- 
ant, in  the  cause  now  before  us.  It  was  contended  that,  at  any 
rfcte,  the  payment  was  voluntary.  And  last  of  all,  protection  was 
sought  under  the  maxim  ifniereti  re^puMicos  ut  sUftnis  liHum;  tot 
it  was  said  the  cause  was  pending  in  the  United  States  court, 
and  the  defendant  had  redress  against  the  payment  of  the  de- 
mand in  that  jurisdiction,  where  the  cause  was  pending.  All  the 
grounds  of  defense  were  overruled,  and  as  respects  the  point 
under  consideration,  it  vnis  announced  as  follows:  "  The  pay- 
ment of  the  costs  could  not  be  considered  a  voluntary  act 
They  were  exacted  by  the  officer,  colare  officii,  as  a  condition  of 
tiie  deliveiy  of  the  property.  It  would  lead  to  the  grossest 
abuse  to  hold  payment,  under  such  circumstances,  a  voluntary 
payment,  precluding  the  party  from  contesting  it  afterwards.'' 

In  this  connection  I  would  refer  also  to  the  case  of  EUu^  v. 
Swarkooui,  10  Pet.  188,  which  I  forbear  to  abstract,  remarking 
only  that  the  two  cases  from  Johnson,  before  referred  to,  were 
cited  also  by  Justice  Thompson,  and  approved,  as  resting  upon 
a  principle  distinguishable  from  that  class  of  cases  wherein  a 
plaintiff  is  estopped,  upon  the  footing  of  voluntary  payment. 
It  is  to  be  observed,  also,  that  in  the  case  last  cited,  though  the 
plaintiff  paid  the  money  as  duties  which  he  denied  to  be  due, 
in  order  to  get  hie  goods,  he  was  allowed  to  recover  it  back, 
though  he  might  have  obtained  them  by  means  of  a  bond,  with 
lurety.    I  think,  therefore,   there  is  warrant  enough,  npon 
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%athoriij,  to  Bay,  that  vrhere  one  mftn,  in  any  oapadlgr,  awQs 
himself  of  the  pofneeaion  of  another's  goods,  to  wring  fiom 
that  other  an  unlawful  payment  of  mon^,  as  the  oonditioni  and 
>lie  only  one»  npon  which  the  goods  will  be  restored,  saoh  pay- 
nent  shall  not  be  volnntaxy  in  the  eye  of  the  law.  The  cases 
jpon  this  subject  bat  re-enforce  sound  reason.  If  one  does  a 
roluntaiy  act,  he  exercises  his  free  wiU.  Where  is  his  freedom 
of  will  if  another  unlawfully  presents  to  him  an  altematiTe, 
leaving  him  only  the  choioe  of  two  eTils,  both  of  them  unjustly 
and  illegally  imposed  upon  him  by  that  other?  One  has  a 
casual  advantage  over  another,  sets  up  a  demand  which  the  law 
condemns,  as  a  condition  upon  which  that  other  shall  be  rein- 
Tested  witih  his  rights — ^he  presents,  in  other  words,  against  law 
and  against  conscience,  the  horns  of  a  dilemma,  and  gives  his 
adversaiy  a  perfect  freedom  to  impale  himself  upon  the  one  or 
the  other.  It  does  not  seem  sensible  to  say  that  the  choice  per** 
mitted  to  a  victim  in  such  case  presents  an  instance  of  volition. 

Many  cases  might  be  supposed  of  a  character  very  likely  to 
occur,  which  would  iUustrate  the  proposition  which  I  have  an* 
nounced.  Suppose  a  shipwright,  having  completed  a  vessel  for 
his  employer,  refused  to  deliver  her  upon  receiving,  or  tender 
being  made  of  all  he  might  be  legally  entitled  to,  and  the  em- 
ployer, yielding  to  et  paramount  consideration  arising  from  a 
contract  of  charter,  complied  vrith  an  unrightous  demand,  that 
he  might  fulfill  his  own  contract  and  avoid  greater  loss— could 
this  be  less  than  extortion  ?  If  it  would  be  that,  there  is  no 
room  to  doubt  that  money  so  obtained  is  recoverable  back.  So, 
indeed,  Gibbs,  J.,  very  well  asserted,  in  Brubane  v.  Dacres,  5 
Taunt.  160. 

Suppose  the  sheriff  had  officially  collected  the  plaintiff's 
money,  and  incurred  expense  in  regaining  it,  upon  a  negligent 
loss  of  the  same,  and  required  the  plaintiff  to  reimburse  the  ex- 
penditure, and  he  had  done  so  to  get  lus  money,  would  not  the 
case  be  palpable?  More  strongly  does  all  that  has  been  said 
apply  where  he  who  effects  such  objects  by  such  means  as  have 
been  set  forth,  is  a  sheriff,  and  acts,  as  we  think  the  defendant 
in  the  present  case  did,  under  the  guiae  and  sanction  of  his 
office.  He  produced  the  items  which  are  confessedly  claimed 
contrary  to  law,  in  a  bill  tendered  in  his  character  as  sheriff— 
in  connection  with  such  as  were  legitimate — ^the  vouchers  ad- 
duced to  show  the  expenditure  for  which  be  claimed  reimburse- 
ment, were  in  his  name  as  sheriff,  to  wit,  advertisement,  reward, 
etc.,  and  the  whole  bill  was  acknowledged  to  have  been  paid  to 


602  Alston  v.  Dubaht.  [S. 


as  flhezifll  To  enf  oxoe  his  daua,  right  or  wiongy  he  had 
poBsessioii  ofScially  of  the  shiye  of  plaintiff,  who  oame  from 
a  distant  part  of  the  state  for  his  property,  and  who  made 
known  his  want  of  ready  means  to  meet  the  demand;  and  his 
note  seems  to  have  been  refused  as  a  sabstitate  for  the  lien  re- 
sulting from  possession,  at  least  for  legal  claims. 

How  can  it  be  said  that  the  parties  were  on  terms  of  &ir 
equality?  For  all  essential  resolts,  here  was  a  public  officer 
acting  as  a  judge  in  his  own  case,  with  power  to  enforce  his 
judgment,  or  else  to  drive  the  adyerse  party  to  a  much  greater 
sacrifice,  it  may  be,  and  thus  wresting  from  the  citizen  a  sum  of 
money  which,  ex  asqwo  et  bono,  he  could  neither  receive  nor 
retain.  There  must  be  a  dear  difference  between  the  case  of  a 
public  officer  withholding,  of  his  own  mere  motion,  the  rights 
of  a  private  person,  and  a  demand  of  one  private  citizen  against 
another,  with  no  power  beyond  the  ordinary  modes  of  legal 
proceeding  to  vest  and  enforce  it,  acquiesced  in,  though  unlaw- 
ful. We  shall  feel  more  the  force  of  the  distinction,  when  we 
remember  the  duty  of  judges  to  observe  the  solicitude  mani- 
fested by  our  whole  course  of  legislation,  to  withdraw  the 
ancient,  honorable,  and  important  office  of  sheriff  from  that 
temptation  to  extortion  or  oppression  from  which  it  can  scarcely 
altogether  escape.  The  observation  is  intended  to  be  a  general 
one,  for  we  do  not  feel  impressed  with  the  idea  that  there  is 
anything  flagrant  in  the  motives  of  the  present  defendant.  It 
may  be  worth  while  to  observe,  that  we  do  not  mean  to  trench 
upon  the  case  of  Bobinaon  v.  City  Council,  2  Rich.  L.  317  [46  Am. 
Dec.  739],  for  that  case  may  stand  on  its  own  foundation.  It 
might  well  have  presented  a  different  aspect  if  the  city  officen 
had  seized  the  plaintiff's  property,  and  held  the  same  fill  he  re- 
deemed by  a  bonus  unlawfully  demanded,  and  therefore  uncon- 
sdentiously  received.  In  the  case  itself  an  idea  is  suggested  to 
sustain  it,  to  this  effect:  that  plaintiff  waiving  any  contest  of  his 
legal  right,  most  voluntarily  purchased,  at  a  price  which  the 
defendant,  it  is  true,  had  no  legal  right  to  enforce,  a  benefit 
sought  by  himself — to  wit,  that  his  slaves  should  be  employed 
within  the  city  limits,  himself  residing  beyond  them.  We  do 
not  perceive  that  the  case  referred  to,  in  principle  or  in  argu- 
ment, rules  the  one  before  us. 

Having  forgotten  to  refer,  at  a  more  appropriate  place,  to  an 
English  case,  it  may  be  well  to  do  so  here:  Dew  v.  Parsons,  3 
Bam.  &  Aid.  662.  It  was  an  action  brought  by  the  sheriff  of 
Herefordshire  against  one  Parsons,  an  attorney,  for  the  sum  of 
four  shillings  and  a  penny,  against  which  the  defendant 
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to  set  off  two  and  ozpence,  which  his  dark  had  paid  to  Uie 
plaintiff,  on  the  issning  of  thiee  wanants,  under  one  writ, 
against  three  defendants.  The  clerk  paid  it,  on  its  being 
claimed  by  the  plaintiff  as  a  right;  but  on  mentioning  it  to  the 
defendant  he  disapproved  of  it,  and  said  it  was  an  imposition. 
Holroyd,  J.,  held  that  the  plaintiff  had  a  right  to  fourpence 
only,  for  each  warrant,  and  he  was  consequently  nonsuited.  On 
motion  for  a  new  trial  it  was  urged  that  the  money  had  been 
paid  with  a  full  knowledge  of  the  facts,  and  therefore  could  not 
be  recovered.  It  was  replied  that  the  mon^  had  been  wrong- 
fully exacted,  under  a  claim  of  right,  and  it  was  against  good 
conscience  that  the  plaintiff  should  retain  it.  The  rule  was  dis- 
charged. 

The  facts  of  the  case  before  us  are  rather  meager.  If  it  should 
appear  that  the  defendant  Durant  delivered  the  n^gro  or  offered 
to  do  so,  without  making  the  payment  of  the  sum  in  contest  an 
indispensable  prerequisite,  the  features  of  the  case  might  be 
changed — ^though  we  shall  conclude  nothing  on  that  subject. 

We  think  the  plaintiff  should  not  have  been  nonsuited,  and  a 
new  trial  is  ordered. 

"Rtohahdbow,  (XNxau.,  Evaks,  and  WABm^w,  JJ..  concuxied. 

Motion  granted. 

HoMBT  pAn>  unnxB  OoKruiaiov,  Whsh  Bboovibabui:  See  Ma^or  qf 
BttUimorf.  v,  L^ernum,  45  Am.  Deo.  162;  where  this  rnhjeet  is  fully  dieonaeed. 
Ai  to  money  ezaeted  hy  aherifl^  colore  oj/leU^  tee  Id.  107. 

I>DBB8B,  What  Ck>v8nTUTi8,  nr  Eztobtuio  Patxbmt  of  Movkt:  See 
note  to  Hatter  ▼.  ChrtaUett  26  Am.  Dea  S70,  where  the  qneetioQ  U  elaborately 
eomidered. 

CiTXD,  OoMMBMTXD  ov,  AND  D1BTINOVI8BXD  from  A  oaao  where  ireight  ia 
exoese  of  ntes  allowed  by  law  wee  ezmoted  and  paid  to  a  xailroad  oompany, 
after  goods  were  carried  and  delivered,  without  objection,  protest,  or  notice  of 
discontent:  Kameih  v.  S.  C.  S.  S.  Co.,  15  Bich.  284,  298. 

Followed  in  ths  Dsoebion  that  a  payment  is  involuntary  when  made  for 
the  purpose  of  regaining  one's  liberty  or  possession  of  his  property;  Town 
Couueil  qf  Cdhaba  v.  Bamett,  34  Ak.  408. 

CSoMMJBNTKD  17PON  AND  Afpbovxd  as  to  the  point  that  money  exacted  for 
duties  not  imposed  by  law  as  a  dondition  of  the  release  of  goods  may  be 
rsoovered  back:  Siurges  ▼.  United  States,  Dot.  Ct.  of  CI.  260. 

CiTKD  AS  Stbonolt  Confirmatiys  of  the  case  of  AsUey  v.  ReynM»,  2 
Stra.  916;  that  auumptU  will  lie  for  money  extorted  by  duress  of  goods:  TvU 
V.  Ide,  3  Blatchf  .  264. 

To  Ck>N8TiTUTE  AN  Involumtabt  Patmkrt  which  may  be  recovered  back, 
it  need  not  be  made  under  actual  violence  or  physical  duress;  it  is  enough 
that  the  party  pays  reluctantly  in  consequence  of  an  illegal  demand,  and 
without  being  able  to  regain  possession  of  his  property  except  by  submitting 
lo  the  eoctortioo.    Fkinoipal  case  dted:  Coth  ▼.  Charter.  32  Oonn.  866L 
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PALBOdnro  Lodgb  v.  Hubbell.    Palmbtio  Lodos 

V.  Flemino. 

[2  fllBOBHABt,  457.] 

fiiosnro  THE  OoiranTDTioir  and  Bt-laws  or  Goxfo&atioh  Covaanrm 
BxPBSss  CoxTBACT  lapported  by  the  oonsidentum  of  benefiti  thereafter 
to  be  reoeivedf  entitling  the  signer  to  all  the  privileges,  and  sabjeoiuig 
him  to  all  the  duties  and  penalties  prescribed  therein. 

Sdipbndxd  Mbmubb  ov  Odd  Fellows  Lodge  u  Liable  iob  all  DuEt 
aoeming  after  his  suspension,  if  the  by-laws  so  provide,  and  the  by-law* 
be  reasonable,  and  for  the  recovery  of  such  dues  aotion  lies. 

DKBSAaoMABLB  Bt-lawb  o#  Cobfobatiov  abb  not  Valid  or  Law*  and  the 
ooorts  will  not  enforoe  them. 

SniocABT  process  to  recover  aneaiages  of  lodge  does  from 
suspended  members.  The  defendantSy  members  of  Palmetto 
lodge  of  Odd  FeUows,  were  suspended  for  non-payment  of 
dues,  the  arrearages  in  either  case,  at  the  time  of  suspensioB, 
not  amounting  to  twenty  dollars.  The  lodge,  under  a  provision 
of  their  by-laws  which  is  quoted  in  the  opinion,  brought  action 
to  recover  all  the  dues  accruing  before  and  after  suspension. 
The  point  relied  upon  chiefly  by  the  defense  was,  that  the  de- 
fendants, being  denied  all  the  privileges  of  membership  during 
their  suspension,  should  not  be  subjected  to  the  payment  of 
dues  for  that  time,  and  that  the  court  had  no  jurisdiction,  for 
the  reason  that  the  dues  accruing  before  suspension  amounted 
to  less  than  twenty  dollars,  bringing  the  case  within  the  exclu- 
sive jurisdiction  of  a  magistrate.  The  circuit  judge  held  thit 
point  to  be  well  taken,  and  plainti£b  appealed,  and  moved  liie 
court  of  appeals  to  set  aside  the  nonsuit. 

Bryce  and  TaUey^  for  the  plaintiflh. 

Jfbore,  contra. 

By  Court,  Fbost,  J.  When  the  defendant,  on  his  admission 
to  the  lodge,  signed  the  constitution  and  by-laws,  by  the  terms 
of  the  twelfth  section  of  the  second  artide,  he  did  ''  therelyy 
agree  to  support  the  same,  and  pay  all  legal  demands  against 
him,  so  long  as  he  continues  a  member  of  the  lodge."  "  Legal 
demands  "  can  only  mean  such  as  accrue  under  the  constitution 
and  by-laws.  The  by-law  under  which  the  defendant  is  chaiged 
with  the  sum  demanded  provides  that  if  a  member's  fines  and 
dues  remain  unpaid  for  twelve  months  "  he  shall  be  suspended 
during  the  pleasure  of  the  society;  and  on  reinstatement  he  shall 
pay  the  amount  standing  against  him  at  the  time  of  his  suspen- 
sion, together  with  the  whole  stun  to  which  he  would  have  been 
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suljjeet  had  he  not  been  snspended/*  The  A^<^r%M»im  betweeB 
raqMndon  and  ezpnkion  is  frequenily  reoognised  in  the  faj- 
lawB.  The  former  is  a  temporary  privation  of  rights  and  bene- 
fits; the  latter  is  a  disfranchisement,  seyering  the  oonneotion 
between  the  expelled  member  and  the  lodge.  According  to  the 
by-laws,  a  suspended  member  may  be  reinstated  on  paying  the 
amount  charged  against  him.  An  expelled  member  can  be  re- 
admitted only  on  the  terms  and  conditions  of  a  new  member. 
By  suspension  one  does  not  cease  to  be  a  member;  and  while  a 
member,  by  law,  and  his  express  undertaking,  the  defendant 
continues  liable  to  pay  the  contributions  which  the  by-laws  may 
require.  But  it  is  contended  that  this  liability  is  founded  in 
contract,  which  requires  a  consideration  for  its  support;  and 
that  the  defendant,  having  been  deprived  of  all  privileges  and 
benefits  by  suspension,  his  liability  for  contribution  thereafter 
was  determined.  Conceding  that  the  liability  of  the  defendant 
depends  on  contract,  requiring  a  consideration,  the  considera- 
tion of  his  undertaking  to  support  the  constitution  and  by-laws, 
and  pay  all  "  legal  demands,''  was  that  he  should  be  admitted  a 
member  of  the  lodge  and  poesess  the  rights  and  capacity  of  a 
corporator.  Certain  privileges  and  benefits  were  incident  to 
membership.  The  unconditional  enjoyment  of  these  was  not 
held  out  to  him  as  the  inducement  to  join  the  lodge.  He  was 
to  possess  and  enjoy  them  only  as  a  franchise,  subject  to  such 
rules  and  regulations  as  the  1:y-lawB  might  prescribe.  When 
the  by-law  was  passed  under  which  the  defendant  was  suspended 
he  might  have  determined  his  liability  to  future  contribution  by 
"withdrawing  his  membership"  in  the  manner  prescribed  in 
the  eleventh  section  of  the  second  article.  This  he  declined 
to  do. 

If  the  lyy-law  under  which  the  plaintiff's  demwd  arises,  he 
unreasonable,  that  would  be  a  good  defense  to  the  action.  For 
while  it  is  a  power  incident  to  every  corporation  to  make  by- 
laws for  the  preservation  of  order,  the  enforcement  of  corporate 
duties,  and  the  advancement  of  its  objects,  that  power  is  subject 
to  the  legal  restraint  that  the  by-laws  be  reasonable  and  condu- 
cive to  the  design  of  the  corporation.  Such  by-laws  may  impose 
pecuniary  penalties,  or  corporate  disabilities.  Disabilities  are 
very  reasonable  and  efficient  means  to  enforce  payment  of  con- 
tributions and  fines.  By  means  of  them  an  appeal  is  made  to 
the  honor  and  pride  of  the  members,  by  which  they  are  beet 
stimulated  to  the  discharge  of  corporate  duties,  and  the  intevcpt 
of  the  corporation  is  promoted,  by  preventing  the  lasmtwml 


006  Babtlbtt  &  Co.  v.  Jonkl        [&  Ouolinai 

ftnd  detection  which  a  resort  to  law  is  apt  to  prodnoe.  The  faj* 
law  in  question  adopts  a  just  and  suitable  measme  of  ooeroion, 
when  it  sospends  a  member,  who  refuses  or  n^gleots  to  eon- 
tribute  to  the  common  fund,  from  the  right  to  participate  in  the 
relief  the  fund  is  designed  to  afford,  or  to  assist  in  the  admin* 
istration  of  the  oharify.  The  defendant  enjcyyed  all  the  privi- 
leges  of  a  member,  until  he  was  in  default,  and  so  continued 
after  notice  and  request,  for  more  than  a  year.  If  lie  pays  his 
dues  he  may  demand  to  be  reinstated.  It  is  not  necessary  to 
decide,  in  this  case,  whether  on  payment  or  tender  of  the 
amount  charged  against  him,  the  lodge  may  continue  the  sus- 
pension of  the  defendant,  indefinitely,  '*  during  pleasure." 
When  that  case  is  presented,  the  law  is  not  deficient  in  a  remedy 
to  enforce  his  rights  as  a  corporator,  whatever  they  may  be: 
Bex  Y.  Bichardetm^  1  Burr.  689;  CammonweaUh  y.  8L  Painek 
Benevoleni  Society,  2  Binn.  448  [4  Am.  Dec.  453];  Commoitioestt 
Y.  Cain,  6  Setg.  &  B.  612;  CammonweaUh  y.  PenneykMmia  Be- 
nevolenl  InaHtuHon,  2  Id.  141.    The  motion  is  granted. 

O^BALL  and  Eyaxs,  JJ.,  concurred. 

Motion  granted. 

BioBT  or  GoBPOBATnni  «o  Hake  Bbasokabu  Br*L4WS:  8m  A.  JMM 
Okturekr.  Maitkew$,  6  Am.  Dw.  619;  LeggtUr.  N.  J.  M.  S  A  Oo^,2BlL 
7S& 


Babtleef  &  Go.  V.  JoHEB.    Babtleef  &  Ga  t;. 
Lbvy.    Bakelect  &  Go.  v.  Jones  &  Levy. 

[a  szMBB&n.  m.} 

8HABINO  THB  ftu>m8  OV  BUBOfSSS  COSHTITUTES  PABrVSBSBIP,  QfdlBariljr, 

thoQgh  it  gives  no  title  to  the  oapital  stoek. 
Imtebbst  IK  PBoms,  A3  CownmtuTiov,  Obbatb  No  Pasthxbibif  ia  tin 
oaae  of  the  ■operintendent  snd  derk  of  a  firm  to  oompennAed,  sad  the 
goode  of  the  finn  are  not  tahject  to  eoceoation  for  hit  individiud  debli. 


Tbsspass.  Defendant  held  a  judgment  against  Aaron  Bnxr^ 
tiie  superintendent  and  derk  of  a  mercantile  concern  owned  by 
plaintifb,  upon  which  he  sued  out  an  ezeoutiony  and  leried  upon 
and  sold  the  goods  of  plaintiflTB  for  satisfaction.  Instead  of  a 
stated  salary.  Burr  took,  as  compensation  for  his  sendees,  a  half- 
interest  in  the  net  profits  of  the  business.  Plaintifb  brought 
an  action  of  trespass  against  defendant  Jones,  another  against 
IiSfy,  the  shflriff,  and  another  against  Jones  &  Levy.    The  three 
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caaeB  were  heard  together,  and  the  only  question  that  aioee  waa 
as  to  the  fact  of  copartnership.  The  joxy  foond  for  the 
plaintiflh,  and  defendants  appealed. 

Bmari  and  Gregg,  tot  the  defendants. 

By  Oonrt,  (yNiAix,  J.  The  only  qnestion  neoessazy  to  be 
considered,  is  whether  the  judge  was  right  in  holding  that  Burr 
was  not  a  copartner.  For  all  the  other  supposed  errors  are  in 
fact  merely,  and  can  not  affect  the  verdict.  If  the  plaintiffs  be 
entitled  to  their  verdict,  then  the  security  for  costs  is  wholly 
unimportant.  But  according  to  the  case  of  Cleverly  y.  MoCtd- 
lough,  6  MS.  No.  414,  the  utmost  the  defendants  could  have 
asked,  would  have  been  that  the  assignee  of  the  plaintiffs  should 
have  entered  into  a  consent  rule  to  become  liable  for  the  costs. 
I  am  aware  that  participation  in  profits  is  enough  in  most  cases 
to  make  a  man  a  partner.  The  case  of  Simpeon  y.  PheUg,  1 
HcCord's  Ch.  213  [14  Am.  Dec.  602],  is  full  to  that  point  But 
although  it  makes  him  a  partner  in  the  concern,  yet  it  gives  him 
no  title  to  the  capital  stock,  if  his  interest  be  merely  in  the  profits. 
That  seems  to  be  the  case  with  the  witness.  Burr — ^the  goods  were 
purchased  by  the  plaintifb;  and  he,  as  their  agent,  sold  them. 
For  his  services  he  was  to  receive  a  part,  one  half  of  the  net 
profits.  This  was  an  interest  merely,  in  the  profits,  when  the 
goods  were  sold.  The  goods,  until  sold,  were  the  property  of 
the  plaintiffs;  and  when  unsold,  he  had  no  interest  whatever  in 
them.  The  plaintiflfs  could  maintain,  by  their  property,  tres- 
pass or  trover  against  a  stranger,  who  might  take  them  away. 

So,  too,  I  think,  there  is  no  doubt,  where  one  does  not  be- 
come a  member  of  a  concern,  but  is  to  act  as  an  agent  or  derk 
in  effecting  sales,  and  his  compensation  for  his  services  is  to  be 
measured  by  the  profits,  that  in  such  a  case  he  would  not  be  a 
partner.  It  is  true  that  unless  there  were  profits  he  could  not 
receive  any  compensation,  and  to  ascertain  whether  there  were 
or  not  profits,  losses  as  well  as  expenses  must  be  deducted;  and 
henoe«  therefore,  in  an  account  for  his  services  he  would  be  re- 
garded as  qu4»8i  partner  to  ascertain  his  compensation.  But  he 
has  none  of  the  general  rights  of  a  partner,  nor  is  he  subject  to 
his  liabilities.  He  stands  merely  as  an  agent  managing  for  his 
principal  a  mercantile  concern. 

The  motion  is  dismissed. 

RioBABDsoa,  EvAXs,  Fboot,  and  Wimas,  JJ.,  oooamiad. 

ji0Bon  rofuaeUi 
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PASDnmBTy  WSAT  CcMiWlTUTM,  Dl  GbHSEAL:    Sfl0  OMM  00a>0te4  ll 

note  to  Xopmit  t.  MankaUt  90  Am.  Deo.  (M6;  Ckcm^pkm  ▼.  Boilwkli;  SI  Id. 
S7& 

SiUBnia  Dl  PwxRTB  Don  vor  Cbbats  PABXNSBflBiFv  M  wbera  one  partf 
agrwi  to  funkh  goods  and  pay  all  exp<piM»  and  aaotiMr  party  agreea  ti 
tranmftt  A<>  bn^uMi  for  a  half •intcrast  in  Ao  nfA  wwni»*nil»  ••  oomMniaiian: 

Id. 

Ill  Pkmm  ▼.  AMmayer,  4  Bidi.  ZIS,  Jastifla  Waidlaw,  aUfaig  tha  pria- 
dpal  eaiob  aaya:  "in  that  oaae  tha  qaeatlim  waa  not  whetiker  thna  mm  a 
partaaiahip  in  tha  profits,  hat  whether  there  was  a  oommanion  of  the  goodi 
tomished  hy  the  employer  before  they  had  been  sold:  See  Stray,  aec  27. 
And  although  Judge  O'Neall  speaks  ol  net  profits.  Judge  Brans  In  his  leporl 
says  that  the  amount  cf  his  oompensation  depended  on  the  amount  cf  busiasM 
done,  but  he  waa  not  to  partioipate  in  the  Iosms.  His  eompensation  waa  ts 
be  a  shaia  In  the  ezoeai  of  ssles  over  the  cost  of  the  artides  aold»  and  untfl 
they  wars  sold  the  goods  remained  the  pttipeiiy  of  the  employer.* 


Girr  GouNoiL  v.  Bbnjamih. 


(i  BzaaBBkaer.  Mt.] 
MuvBcnPAL  OBDorAJfCB  FhoBnarntQ  Salb  ov  Goods  ov  Suhdat  b  not  b 
TJolation  of  a  oonstitatiooal  provision  which  seeores  to  all  **tha  free 
exareiae  and  enjoyment  of  religious  profession  and  worship,**  but  b  valU 
as  a  polios  regulation. 

SmocABT  prooeas  bronght  against  Benjamin,  a  Jewish  mea> 
ehant,  for  selling  goods  on  Sunday,  in  Tiolation  of  an  oidinanos 
of  the  city  of  Charleston.  The  sale  of  the  goods  was  admitted, 
and  defendant  rested  his  case  on  the  proposition  that  the  mtj 
ordinance  was  null  and  void  under  the  first  section  of  ilia 
eighth  article  of  the  state  oonstitation,  qnoted  in  the  opinion. 
Pkintifb  were  nonsuited  on  the  ruling  of  the  reootder,  and 
mored  the  court  of  appeals  to  set  aside  the  nooBiiit  and  nifena 
his  honoris  dedsion. 

Porter  and  Peiign^  for  the  pluintifh. 

PhiO^m,  ccnkra. 

By  Conrt,  O'Nxaui,  J.  In  this  case,  a  deep  respect  for  llie 
snoient  people  of  whom  the  defendant  is  one,  and  a  full  ooneni^ 
rence  in  the  merited  enlogiom  bestowed  on  them  in  the  comae 
of  the  axgnment,  for  their  consistency,  honesty,  indnstiy,  and 
thrift,  indnced  a  fuller  consideration  than  the  intrinsic  diAenl- 
ties  of  the  case  demanded. 

I  admiie  the  derotion  with  which  the  remnant  of  Israel,  scat- 
tered iftmong  ns,  and  all  the  other  civilised  nations  of  the  earth, 
have  cherished  and  kept  their  Sabbath,  the  sefieBtbPdajy  of  the 
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week.  Wen  has  one  of  iheir  own  gifted  and  libexal  writers  said 
of  it,  nfdng  the  words  of  inspiration,  it  was  given  **  for  all  gen- 
erations/' **  for  a  perpetual  covenant  as  a  sign  between  the  Lord 
and  the  children  of  Israel  torerer"  (Ezod.  81 :  16),  "  and  to  be 
wholly  independent  of  times  and  places:'*  Mendelshon's  Jem* 
salem,  208.  No  doubt  it  is,  as  he  affirms,  binding  upon  those 
who  beUeved  in  the  law  alone;  while  Christians  are  not  called 
npon,  as  he  freely  admits,  to  its  observance:  Id.  209.  The 
Lord's  day,  the  day  of  the  resurrection,  is  to  us,  who  are  called 
Christians,  the  day  of  rest  after  finishing  a  new  creation.  It  is 
the  day  of  the  first  visible  triumph  over  death,  hell,  and  the 
grave  I  It  was  the  birthday  of  the  believer  in  Christ,  to  whom 
and  through  whom  it  opened  up  the  way  which,  by  repentance 
and  faith,  leads  unto  everlasting  life  and  eternal  happiness!  On 
that  day  we  rest,  and  to  us  it  is  the  Sabbath  of  the  Lord — ^ita 
decent  observance  in  a  Christian  community  is  that  which  ought 
to  be  expected. 

It  is  not,  perhaps,  necessary,  to  the  purposes  of  this  case,  to 
rule  and  hold  that  the  Christian  religion  is  part  of  the  common 
lawof  South  Carolina  I  Still  it  may  be  useful  to  show  that  it  lies 
at  the  foundation  of  even  the  article  of  the  constitution  under 
consideration,  and  that  upon  it  rest  many  of  the  principles  and 
usages,  constantly  acknowledged  and  enforced,  in  the  courts  of 
justice  I  The  first  section  of  the  eighth  article  of  the  constitu* 
tion  of  this  state,  dechres  that  "  the  free  exercise  and  enjoy- 
ment of  religious  profession  and  worship  without  discrimination 
or  preference,  diall  forever  hereafter  be  allowed,  within  this 
state,  to  all  mankind;  provided  that  the  liberty  of  conscience, 
therein  declared,  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace  or 
safety  of  this  state." 

What  gave  to  us  this  noble  safeguard  of  religious  toleration, 
which  made  the  worship  of  our  common  Father  as  free  and  easy 
as  the  air  we  breathe,  and  his  temple  as  wide,  capacious,  and 
lofty  as  the  sky  he  has  spread  above  our  heads?  Itwas  not  that 
spirit  of  infidelity  which  deified  reason,  denied  God,  and  was 
stained  with  more  blood  than  ever  flowed  upon  the  altars  of  the 
Aztec  idols!  It  was  Christianity  robed  in  light,  and  descending 
as  the  dove  upon  our  ancestors,  which  gave  us  this  provision. 
It  was  that  same  spirit  which,  when  the  war  of  the  revolution  was 
about  to  commence,  sanctified  a  fast  and  prostrated  a  nation 
before  the  Lord  of  Hosts,  to  ask  his  blessing  and  assistance! 
It  was  that  same  glorious  spirit  of  mercy  and  love,  which  pro« 

4m.  Daa  Vol.  XIiIX-419 
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daimedthe  Urth  of  the  SaTior^azid  as  its  conseqnenoey  '* peace, 
good  will  towards  men."  It  was  that  same  Chzistianil^y  which 
sought  its  promulgators  among  the  humblest  of  the  Jews,  and 
taught  them^  **  love  your  enemies^  bless  them  that  cnrse  yon,  do 
good  to  them  which  hate  yon,  and  pray  for  them  which  de- 
spitefolly  ose  you  and  persecute  you/*  But  this  toleration,  thus 
granted,  is  a  religious  toleration;  it  is  the  free  exercise  and  enjoy- 
ment of  religious  profession  and  worship,  with  two  provisos, 
one  of  which,  that  which  guards  against  acts  of  licentiousness, 
testifies  to  the  Christian  construction,  which  this  section  should 
receiyel  What  are  acts  **  of  licentiousness *'  within  the  meaning 
of  this  section?  Must  they  not  be  such  public  acts,  as  are  cal- 
culated to  shock  the  moral  sense  of  the  community  where  they 
take  place?  The  orgies  of  Bacchus,  among  the  ancients,  were 
not  ofEensiTel  At  a  later  day  the  carnivals  of  Venice  went  off 
without  note  or  observation.  Such  could  not  be  allowed  now ! 
Why?  Public  opinion,  based  on  Christian  morality,  would  not 
suffer  it.  Here,  in  this  city,  an  open  play-house  or  circus,  on 
Sunday,  could  not  exist  for  a  day !  Why  ?  Your  streets  on  Sun- 
day answer  the  question !  Your  people  love  *'  the  house  of  Ghxl " 
more  than  "  the  tents  of  wickedness."  These  hints  are  enough 
to  show  the  spirit  which  breathes  in  the  constitution.  But  the 
law  which  we  are  called  upon  to  administer,  will  be  found  to 
come  to  us  imbued  and  blessed  with  the  same  holy  influence. 
Crimes  are  classed  into  mala  in  se  and  mala  prohibUa,  What 
gives  them  that  character?  We  can  not  answer  as  the  Israelite 
would  do,  by  pointing  to  Mount  Sinai,  and  saying  the  Lord 
Ood  commanded  us,  saying  "  thou  shalt  not  kill,"  **  thou  shalt 
not  steal." 

The  authority  of  these  divine  precepts  comes  to  us  through 
Christianity;  we  are  "  the  wild  olive-tree  grafted,"  in  place  of  the 
broken  branches  of  the  original  tree,  Israel;  and  hence  the  law 
delivered  at  Mount  Sinai,  may  be  by  us  appealed  to  as  pointing 
out  that  which  is  "  evil  in  itself." 

Again,  our  law  declares  all  contracts  covUra  bonaa  mores,  as 
illegal  and  void.  What  constitutes  the  standard  of  good  morals  ? 
Is  it  not  Christiamtj  ?  There  certainly  is  none  other.  Say 
that  can  not  be  appealed  to,  and  I  do  not  know  what  would  be 
good  morals.  The  day  of  moral  virtue  in  which  we  live  would, 
in  an  instant,  if  that  standard  were  abolished,  lapse  into  the 
dark  and  murky  night  of  pagan  immorality.  In  this  state  the 
marriage  tie  is  indissoluble — whence  do  we  take  that  maxim? 
It  is  from  the  teaching  of  the  New  Testament  alone. 
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In  the  oonrtSy  orer  which  we  preside,  we  daily  acknowledge 
Christianity  as  the  most  solemn  part  of  our  administration.  A. 
Christian  witness,  having  no  religions  scruples  against  placing 
his  hand  upon  the  book,  is  sworn  tipon  the  holy  eyangelists — 
the  books  of  the  New  Testament,  which  testify  of  our  Sayior'a 
birth,  life,  death,  and  resurrection;  this  is  so  common  a  matter 
that  it  is  little  thought  of  as  an  eyidence  of  the  part  which 
Christianity  has  in  the  common  law.  All  blasphemous  publica- 
tions, carrying  upon  their  face  that  irreyeront  rejection  of  Gk>d 
and  his  holy  religion,  which  makes  them  dangerous  to  the  com- 
munity, haye  always  been  held  to  be  libels,  and  punishable  ai 
common  law.  Here  they  would  also  be  plain  act  of  licentious- 
ness, haying  no  warrant  of  protection  whatsoeyer  in  our  constitn-^ 
tion.  This,  howeyer,  neyer  could  extend  to  free  and  manly  dis- 
ousbion  on  these  holy  subjects.  For  I  agree  with  Mr.  Jefferson,, 
in  his  notes  on  Virginia,  236:  "  Our  rulers  can  haye  authority 
oyer  such  natural  rights  only  as  we  haye  submitted  to  them. 
The  rights  of  conscience  we  neyer  submitted,  we  neyer  could 
submit.  We  are  answerable  for  them  to  our  God."  But  I 
should  hesitate  long  in  pushing  the  argument  as  far  as  he  does,, 
by  saying,  as  he  does,  that  **  in  its  exercise,  it  does  me  no  injury^ 
for  my  neighbor  to  say  there  are  tweniy  Gods,  or  no  God.*^ 
"While  the  argument  rests  only  in  words,  it  would  be  so  eya- 
nescent  that  it  might  be  no  injury.  But  when  it  comes  to  be  put 
in  print,  to  be  read,  like  Paine's  Age  of  Beason,  by  the  young 
and  the  unwary,  where  is  the  parent  who  would  say  "  it  does 
me  no  injury"?  I  agree  fully  to  what  is  beautifully  and  ap- 
propriately said  in  Vpdegraph  y.  The  CommonweaUh,  11  Seig. 
&  B.  3d4— Christianiiy,  general  Christianity,  is,  and  always  has 
been,  a  part  of  the  common  law:  "  not  Christianity  founded  on 
any  particular  religious  tenets;  not  Christianity  with  an  estab- 
lished church,  and  tithes  and  spiritual  courts;  but  Christianity 
with  liberty  of  conscience  to  all  men." 

But  I  haye  said  all  which  need  be  said  on  this  interesting  sub- 
ject. It  was  not  necessary  for  the  decision  of  this  case;  it  has 
only  been  said,  to  preyent  silence  from  being  interpreted  into  a 
want  of  confidence  in  the  proposition,  that  Christianity  may  be 
justly  appealed  to  as  part  of  our  common  law.  The  case  before 
us  presents  the  yexy  simple  question,  Is  a  law,  punishing  the 
sale  of- goods  on  the  Lord's  day,  Sunday,  a  yiolation  of  the  first 
section  of  the  eighth  article  of  our  constitution,  hereinbefore 
cited  and  set  out?  To  satisfactorily  answer  this  question,  it 
would  be,  perhaps,  well  to  ascertain  what  was  the  sense  in 
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which  the  temers  of  the  constitation  used  Che  woids^  **  Che  free 
exeroifle  and  enjoyment  of  reUgions  profesfiion  and  worship, 
without  discrunination  or  preference/'  Beading  oTer  the  words, 
one  would  say,  the  yenerable  men  who  framed  that  article  meant 
to  say,  that  a  man  might  be  of  any  order  of  religions  worshipers, 
of  of  none  at  all;  that  he  might  worship  Ood  or  not,  as  he 
pleased;  that  his  worship  might  be  in  any  form,  at  any  time  or 
place,  or  none  at  all;  and  that  for  these  differences  in  faith  or 
practice,  no  difference  in  ciyil  condition  should  ever  be  made  by 
law.  It  was  an  abolition  of  all  disabilities — ^the  Christian, 
Isiaelite,  Mohammedan,  pagan,  and  infidel,  all  stand  alike,  in  the 
government  and  people  of  South  Garolina.  To  ascertain,  how- 
ever, more  precisely  the  sense,  we  may  appeal  to  various  other 
sources.  To  the  first  article  of  the  amendments  of  the  constitu- 
tion of  the  United  States,  we  may  very  well  refer  to  ascertain  the 
then  acknowledged  sense:  "  Oongiess  diall  make  no  law  respect- 
ing  an  establishment  of  religion,  or  prohibiting  the  free  exercise 
thereof.'*  This  was  the  general  law  for  all  the  Union,  as  stand- 
ing under  the  legislation  of  congress.  There  could  be  no  union 
of  church  and  state;  no  religion  established  by  law;  nor  could 
there  be  any  law  prohibiting  any  man  from  worshiping  Qod  as 
he  pleased.  These  plainly  pointed  to  the  evils  from  which  we 
had  escaped,  in  our  separation  from  England.  The  church  of 
England,  as  an  established  state  religion,  had  been  felt  as  a 
great  grievance,  in  at  least  one  of  the  states  of  the  Union. 
Against  it  had  been  poured  the  mighty  torrent  of  Henry's  re- 
sistless eloquence,  when  ''he  pleaded  against  the  parson's 
cause."  All  had  felt  the  pains  and  penalties  imposed  by 
English  enactments,  on  all  who  sought  to  worship  as  conscience, 
not  law,  dictated.  These  evils  were  forever  removed  l^  the 
amendment  above  referred  to.  In  the  same  sense  our  constitu- 
tion was  adopted.  This  may  be  further  illustrated  l^  reading 
the  draft  of  the  Virginia  bill  of  rights  in  1776.  The  sixteenth 
article  of  the  first  draft  by  Oeorge  Mason,  will  be  found  in 
Niles'  collection,  called  the  **  Principles  and  Acts  of  the  Bevo- 
lution,"  124.  It  declares  that  religion,  or  the  duty  which  we 
owe  to  our  Creator,  and  the  manner  of  discharging  it,  can  be 
directed  only  by  reason  and  conviction,  not  by  form  or  violence, 
and  that  therefore  all  men  should  enjoy  the  fullest  toleration  in 
the  exercise  of  religion,  according  to  the  dictates  of  conscience, 
unpunished  and  unrestrained  by  the  magistrate,  unless  undei 
color  of  religion,  any  man  disturb  the  peace,  the  happiness,  ot 
the  safety  of  society.     "And  that  it  is  ihe  mutual  duij  of  all  tc 
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piaotioe  Ohzistian  forbeaxaBoe,  loTe,  and  chaziiy  towaids  each 
other/'  The  pzoTiao  is  yexy  mnoh  like  that  in  our  own  ooneti- 
tation,  and  its  closing  deolaxation  of  dniy  shows  how  much 
these  constitutional  principles  of  toleration  rested  on  Ohristian- 
ity.  The  general  definition  of  toleration,  embraced  in  it,  is  but 
an  amplification  of  the  words  of  our  constitution,  which  were 
yerj  probably  condensed  from  it. 

Again,  William  Livingston,  goTemor  of  New  Jersey  in  1778 
(see  Niles'  Acts  and  Principles  of  the  Bevolution,  806),  gives  a 
definition  of  religion:  "By  religion  I  mean,*'  he  says,  ''an 
habitual  reverence  for  and  devotedness  to  the  Deity,  with  such 
external  homage,  public  or  private,  as  the  worshiper  believes 
most  acceptable  to  him."  ''  According  to  this,"  he  says,  **  it  is 
impossible  for  human  laws  to  regulate  religion  without  destroy- 
ing it."  It  was  to  secure  this  privilege  of  worship,  as  he  has 
beautifully  described  it,  and  this  alone,  that  our  constitutional 
provision  was  adopted.  The  sense  in  which  the  fathers  of 
liberiy  used  the  words,  *'  the  free  exercise  and  enjoyment  of  re- 
ligious profession  and  worship,  vrithout  discrimination  or  prefer- 
ence," has,  I  think,  been  sufficientiy  shown.  What  abridgment  of 
religious  profession  and  worship  is  to  be  found  in  a  law  forbidding 
a  shop  to  be  kept  open,  or  goods  to  be  sold,  on  Sunday  ?  I  con- 
fess I  can  see  none;  if  there  were  any,  I  presume  it  will  be 
readily  admitted  it  hardly  would  have  escaped  the  experienced 
eye  of  Doctor  Cooper.  Yet  in  his  notes  to  2  Stat  707,  speaking 
of  this  veiy  article  of  the  constitution,  he  says:  "  This  does  not 
interfere  with  the  right  of  the  legislatore  to  incorporate  relig- 
ious societies  for  civil  purposes,  nor  vrith  the  right  of  appointing 
a  Sabbath,  or  day  of  rest  from  labor,  as  a  municipal  institution, 
conducive  to  civil  expedience."  The  legislation  objected  to  on 
this  occasion  is  no  more  than  what  he  allowed  to  be  proper  and 
legitimate.  It  is  simply  an  ordinance  for  the  better  observance 
of  the  Lord's  day,  as  a  day  of  rest;  it  simply  requires  a  cessa- 
tion of  public  employment  in  the  way  of  trade  or  business. 

But  it  is  said  this  violates  the  free  exercise  and  enjoyment  ol 
the  religious  profession  and  worship  of  the  Israelite.  Why  f 
It  does  not  require  him  to  desecrate  his  ovm  Sabbath.  It  does 
not  say,  you  must  worship  God  on  the  Christian  Sabbath.  On 
the  contrazy,  it  leaves  him  free  on  all  these  matters.  His  even- 
ing sacrifice  and  his  morning  worship,  constituting  the  seventh 
day,  he  publicly  and  freely  offers  up,  and  there  is  none  to  make 
him  afraid.    "Eis  Sundays  are  spent  as  he  pleases,  so  far  as  re> 

ion  is  concerned.    No  one  dare  say  to  him,  in  the  ciide  of  his 
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own  flzeside,  what  doest  ihou  f  None,  as  he  walks  Che  street, 
would  daie  say  to  him,  Turn  in  hither  and  worship  as  we  do  I 
It  is  however  fimcied  that  in  some  way  this  law  is  in  derogation 
of  the  Hebrew's  religion,  inasmuch  as  by  his  faith  and  this 
statute  he  is  compelled  to  keep  two  Sabbaths.  There  is  the 
mistake.  He  has  his  own  free  and  undiminished  1  Sunday  is 
to  us  our  day  of  rest.  We  say  to  him  simply,  Bespeot  us,  by 
ceasing  on  this  day  from  the  pursuit  of  that  tiade  and  business, 
in  which  you,  by  the  securiiy  and  protection  given  to  you  by 
our  laws,  make  great  gain.  This  is  a  mere  police  or  municipal 
regulation.  If  the  Israelite  were  allowed  to  make  the  objection 
that  he  would  not  be  constitutionally  restrained  from  pursuing 
a  public  business  on  Sunday,  the  infidel  would  say,  as  Duke 
said,  "  All  days  are  alike  to  me,  and  therefore  I  will  at  all  times 
pursue  my  business.*'  Such  an  assumption  is  so  preposterous 
that  no  one  would  tolerate  it.  Yet  in  the  case  of  the  Ihwn 
Gounca  y.  (7.  0.  Duke  and  Jlexander  Marks,  2  Strobh.  530,  the 
infidel  and  the  Israelite  placed  themselyes  on  the  same  platform, 
the  first  section  of  the  eighth  article  of  the  constitution.  It  is 
true  the  alliance  was  altogether  unnatural.  Still,  both  together 
invoked  the  decision  of  that  good  man  and  good  judge,  the  late 
Judge  Martin,  on  the  vexy  question  now  before  us;  and  he,  with 
his  accustomed  clearness  and  power,  decided  that  the  constitu- 
idon  did  not  prevent  the  passage  of  an  ordinance  to  prevent 
shop-keepers  from  keeping  their  shops  open  on  the  Sabbath 
-day,  and  from  that  decision  the  parties  dared  not  further  pursue 
their  complaint  by  appeal.  It  was  feared  that,  like  its  noble, 
^ted  autiior,  it  was  no  more;  but  I  rejoice  to  find  it  has  been 
preserved,  and  I  hope,  with  this  opinion,  and  as  one  of  its  main 
pillars  of  support,  it  will  be  given  to  the  world. 

If  it  were  true  that  the  commandment  to  keep  the  Sabbath 
day  holy  also  required  the  Israelite  to  work  six  days,  as  closely 
and  faithfully  as  he  is  to  observe  the  seventh  day  as  a  day  of 
rest,  then  indeed  there  might  be  a  ground  to  say  that  the  ordi* 
nance  which  requires  him  to  desist,  during  Sunday,  from  a  pub- 
lic business,  the  sale  of  goods,  was  unconstitutional.  Let  us 
read  the  commandment,  beginning  Exod.  20 : 8:  ''Bemember 
the  sabbath  day  to  keep  it  holy.  Six  days  shalt  thou  labor,  and 
do  all  thy  work :  but  the  seventh  day  is  the  sabbath  of  the  Lord 
thy  God:  in  it  thou  shalt  not  do  any  work,  thou,  nor  thy  son, 
nor  thy  daughter,  thy  man-servant,  nor  thy  maid-servant,  nor 
thy  cattle,  nor  the  stranger  that  is  within  thy  gates:  For  in  six 
days  the  Lord  made  heaven  and  earth,  the  sea,  and  all  that  in 
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them  is,  and  zested  the  seyenth  day;  wherefore  the  Lord  blessed 
the  seventh  day,  and  hallowed  it."  In  Deuteronomy^  o.  6,  be- 
ginning at  the  twelfth  Terse,  we  have  the  same  commandment 
again  set  before  Israel:  "  Keep  the  sabbath  day  to  sanctify  it,  as 
the  Lord  thy  God  hath  commanded  thee.  Six  days  thou  shalt 
labor,  and  do  all  thy  work;  but  the  seventh  day  is  the  sabbath  of 
the  Lord  thy  God:  in  it  thou  shalt  not  do  any  work,  thou,  nor 
thy  son,  nor  thy  daughter,  nor  thy  man-servant,  nor  thy  maid- 
servant, nor  thine  ox,  nor  thine  ass,  nor  any  of  thy  cattle,  nor 
thy  stranger  that  is  within  thy  gates;  that  thy  man-servant  and 
thy  maid-servant  may  rest  as  well  as  thou.  And  remember  that 
thou  wast  a  servant  in  the  land  of  ISgypt,  and  the  Lord  thy  GU>d 
brought  thee  out  thence,  through  a  mighty  hand,  and  by  a 
«tretched-out  arm:  therefore  the  Lord  thy  God  conmianded  thee 
to  keep  the  sabbath  day."  Leviticus,  23  and  3,  contains,  as  I  con- 
eeive,  the  commentary  of  the  inspired  law-giver  on,  and  the  ex- 
planation of,  this  command: ''  Six  days  shidl  work  be  done;  but 
the  seventh  day  is  the  sabbath  of  rest,  an  holy  convocation;  ye 
shall  do  no  work  therein:  it  is  the  sabbath  of  the  Lord  in  all 
your  dwellings."  The  meaning  of  the  commandment  is  so 
plain,  that  I  almost  fear  to  add  any  explanation  of  my  own.  In 
six  days  the  Israelite  is  to  do  the  work  he  may  have  to  do:  on 
the  seventh  he  must  not  work — ^it  is  his  day  of  rest.  No  one 
ever  supposed  it  could  go  further.  I  fancy  few  among  Israel 
worked  every  day  in  the  six.  If  such  had  been  the  command- 
ment, it  would  have  been  hard  indeed.  But  it  was  intended  to 
set  apart  a  day  of  rest,  and  not  to  give  a  command  to  labor. 
The  Savior  said:  ''  The  sabbath  was  made  for  man,  and  not 
man  for  the  sabbath."  So  it  remains,  and  so  it  is  intended  ever 
to  remain— one  day  out  of  seven,  as  a  day  of  rest — and  as  such, 
it  is  essential  to  every  one  who  labors,  be  it  man  or  beast,  and 
hence  its  institution  and  observance.  There  is  therefore  no 
violation  of  the  Hebrew's  religion,  in  requiring  him  to  cease 
from  labor  pn  another  day  than  his  sabbath,  if  he  be  left  free  to 
observe  the  latter  according  to  his  religion.  It  is  the  seventh 
day  which  is  to  him  a  holiday,  and  made  so  by  his  religion,  and 
to  be  observed,  at  his  peril.  All  other  days  are  to  him  indiffer- 
ent. Hence  he  can  find  no  abridgment  of  his  religion  in  being 
compelled  to  abstain  from  public  trade,  employment,  or  business 
on  one  of  them. 

If  the  legislature,  or  the  ciiy  of  Charleston,  were  to  declare 
that  all  shops,  within  the  state  or  ciiy,  should  be  closed,  and 
that  no  one  should  sell  or  offer  to  sell  any  goods,  wares,  or  mer- 
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I,  on  the  fourih  of  Julj  or  eighih  of  Jannaiy  in  Mach 
year,  would  any  one  believe  such  a  law  was  nnoonstitational? 
It  conld  not  be  pretended  religion  had  anything  to  do  with  that 
What  has  religion  to  do  with  a  similar  regolation  for  Sunday  t 
It  is,  in  a  political  and  social  point  of  Tiew,  a  mere  day  of  rest 
Its  observance,  as  such,  is  a  mere  question  of  expediency.  Bat, 
days  the  argument  on  the  other  side,  we  would  not  object  to  it 
if  it  did  not  give  a  Christian  a  preference  oTer  an  Israelite. 
Where  is  such  a  provision  f  There  is  none  such  in  the  law. 
It  is  general,  operating  upon  all.  The  constitution,  in  the 
lespect  under  consideration,  considers  all  the  people  of  South 
Carolina,  on  whom  the  government  is  to  operate,  as  dtixens 
merely;  it  does  not  divide  them  into  Christians  and  Hebrews, 
or  any  other  classification.  If  the  law  is  according  to  that, 
there  is  no  objection.  It  la  true  the  Israelite  must  cease  from 
business  on  Sunday;  so  do  all  others.  His  religion  makes  him 
also  observe  Saturday !  That  is  not  the  effect  of  our  law.  It 
is  the  result  of  his  religion,  and  to  enjoy  its  cherished  benefits, 
living  in  a  community  who  have  appointed  a  different  day  of 
rest,  he  must  give  to  its  law  obedience,  so  far  as  it  demands  ces- 
sation from  public  employment. 
The  motion  to  reverse  the  decision  below  is  granted. 

BujHABDSoN,  Evans,  and  Fbost,  JJ.,  and  JbmiBiOH,  Dmnni^ 
Caldwell,  and  Daboan,  chancellors,  concurred. 

Wrtmms,  J.,  did  not  hear  the  case. 

Wabdlaw,  J.  (concurring  in  the  result).  I  agree  to  the  result. 
The  defendant  has  submitted  no  question  but  the  abstract  one, 
concerning  the  constitutionaliiy  of  the  ordinance.  Without 
looking  to  the  religious  obligation  of  a  Sabbath,  or  even  to  the 
reasons,  moral  and  political,  which  sustain  the  propriety  of  hav- 
ing certain  portions  of  time  set  apart  as  seasons  of  common  rest, 
I  think  that  established  usage  of  itself,  may  well  justify  a  dis- 
tinction between  Sunday  and  other  days.  Sunday  is  a  holiday, 
kept  by  the  great  mass  of  our  people;  such  a  public  profanation 
of  it,  as  might  reasonably  be  supposed  to  interfere  with  the  good 
order  of  the  communiiy,  may  be  constitutionally  prohibited. 
A  city  ordinance  for  this  purpose  is  a  mere  police  regulation, 
standing  upon  the  same  footing  as  an  ordinance  to  prevent  the 
opening  of  shops  after  a  certain  hour  at  night. 

Motion  granted. 
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domdmiea  of  tfie  ohiifdi,  has,  in  oommemontion  of  the  resnrreoticai  of  Gfarist, 
been  r^geided  with  venenition  by  all  the  nations  of  Chriatendom.  Oonae- 
emted  torn  the  firat  bj  the  aolemnitiea  of  religion*  the  beginnii^of  the  third 
eentnzy  aaw  it  reoogniaed  aa  a  ooatomary  day  of  devotkm  and  zepoae.  Gon- 
atantine,  A.  d.  821,  deoreed  it  a  dies  won  jwidknu^  ezoept  for  the  mannmii- 
aion  of  tiavea,  and  a  oerenumial  day  of  reat  from  all  bnaineM  exoept  that  of 
agrionltam.  Under  Theodoaina  n.,  425,  the  prohibition  waa  extended  to 
gamee  and  theatrical  ezhibitiona;  and  aomething  o?er  a  oentory  later,  the 
third  oomudl  of  Orleans  forbade  all  labor  on  that  day.  Following  the  decree 
of  Constantine,  ecclesiastical  authority  added  '*  Pascha  "  and  <*  2>tef  Naiaiia  " 
aa  days  of  rest  and  worship;  and  in  the  thirteenth  oentory,  holidays,  with  a 
▼iew  to  the  alleviation  of  the  hard  lot  of  predial  slavea,  ranltiplied  to  an 
alarming  extent.  In  1095,  the  French  king,  for  obrioos  reaaons,  forbade  the 
crsation  of  new  holidays,  and  the  ohorch  snpprsssed  many  then  existing.  In 
England,  Sunday  laws,  more  or  lees  stringent,  haye  existed  since  the  days  of 
4thelstan;  but  in  29  Charles  II.,  1678,  an  act  waa  passed  which  baa  served 
aa  the  foondation  of  all  the  laws  that  have  since  been  enacted  on  the  subject, 
both  in  England  and  America.  It  provided  that  "no  tradesman,  artificer, 
workman,  laborer,  or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labor,  business,  or  work  of  their  ordinary  cailinga  upon  the  Lord's 
day,  or  any  part  thereof  (works  of  necessity  and  charity  excepted);"  aud 
that  "no  person  or  persons  whatsoever  shall  publicly  ery,  show  forth,  or 
expoee  to  sale  any  wares,  merchandise,  fruit,  herbs,  goods,  or  chattels  upon 
the  Lord's  day,  or  any  part  thereof."  Under  the  rule  that  prohibitory 
statutes  should  be  construed  striotly,  the  English  oourts  held  this  statute 
within  the  narrowest  possible  limits,  and  defeated  it  of  its  true  intent;  but  in 
the  United  States  the  rigor  of  strict  construction  waa  relaxed,  and  similar 
laws  were  given  the  full  force  and  effect  intended  by  the  legislature.  The 
Puritan  colonists,  holding  the  Sabbath  in  gloomy  veneration,  kept  it  holy  by 
the  prohibition  of  all  labor,  business,  and  amusement.  Indeed,  it  became  a 
standing  jest  that  a  New  Englander  waa  not  permitted  to  make  beer  on  Sat- 
urday, lest  it  should  "  work  "  on  Sunday.  But  New  England  was  not  alone 
in  exacting  a  compulsory  observance  of  the  Lord'a  day,  as  all  the  coloniea 
enacted  Sunday  laws,  which,  when  the  coloniea  were  erected  into  states,  took 
the  form  in  which  they  have  ever  since  appeared,  though  their  obeervanoe 
haa  marvelonsly  relazed  under  the  softening  influences  of  widening  culture 
and  boundless  prosperity. 

2.  OonMuHanalUif  on  RdigUmt  Gtrmnda.—la  the  earliest  contested  oaaea, 
the  constitntionality  of  acts  for  the  obeervanoe  of  the  Lord^  day  waa  de- 
fended on  the  ground  of  the  assumed  right  of  a  free  Ghxiatlan  people,  looking 
to  the  conservation  of  the  public  order,  peace,  and  morality,  and  the  promo* 
tion,  within  well-guarded  limita,  of  the  religions  ideaa  immemorially  pervad- 
ing their  history  and  indelibly  stamped  upon  the  character  ol  their  laws  and 
institutions,  to  set  apart  the  Lord's  day  aa  a  reonrring  period  of  ceremonial 
rest  and  voluntary  worship.  That  ground  seems  to  have  been  abandoned  in 
later  times,  to  a  great  extent,  but  it  has  never  yet  been  conclusively  settled 
that  it  was  not  well  taken.  It  ia  certain  that  the  f onnden  of  the  republic,  in 
their  rage  against  the  eoolesiaatical  dsepotism  that  had  driven  them  from  the 
old  world,  and  haunted  still  by  a  natural  dread  of  the  aeotarian  rivalry  and 
priestly  usurpation  whidi  might  confront  them  in  the  new,  endeavored,  in 
the  emphatic  langnagt  of  the  federal  and  slate  oonatitatioBS,  to  effsat 
the  complete  divorosmsnt  of  ehmrah  and  state,  and  aamre  fomrer  tfie 
absolnte  freedom  of  religious  wonMp,  aeoordiog  to  tfie  dictatea  of  tha 
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indiTidaal  oomoMooe.  And  yet»  it  muat  be  remtmbered  that  tlie  ccHamem 
oarried  their  Sonday  laws  witii  them  into  the  oryataUisttion  of  state- 
hood: 2  Story  on  Con.,  seo.  1873;  and  it  seems  hardly  oonsonant  with 
Boond  reason  that  men  of  strong  religions  feeling  shonld,  by  a  provision  in 
their  organic  law,  deprive  themselves  of  an  institation  long  enjoyed  nnder 
governmental  protection,  snd  thns  destroy  at  once  the  only  dvil  bulwark  of 
tiieir  faith.  One  of  the  clearest  and  strongest  writers  on  oar  ooostitatiooal 
law  leans  visibly  towards  this  view  of  the  snbject.  He  asserts  that  the 
Christian  religion  is  the  religion  of  liberty,  and  may  well  be  regarded  as  the 
tme  basis  of  our  popular  form  of  government;  and  that  at  the  adoption  of  the 
constitution,  and  the  amendment  to  it  which  provides  that  congress  shall  pass 
no  law  respecting  an  establishment  of  religion  or  prohibiting  the  free  exercise 
thereof,  it  was  probably  the  universal  sentiment  in  America  that  CSiristiani^ 
should  receive  the  support  of  the  state,  so  far  as  was  oonsiitent  with  the  gen- 
eral freedom  of  conscience  and  religions  worship:  2  Story  on  Con.,  sees.  1873, 
1874.  And  following  the  English  philosopher,  Locke,  it  seems  to  be  well  said 
that  government  may  support  the  institutions  of  Christianity  in  general,  as  a 
matter  of  revealed  truth  and  approved  policy,  and  yet  conserve  all  the  rights 
of  conscience  in  spiritual  affiurs,  and  the  widest  freedom  of  fsith  and  action: 
Id.,  sees.  1873-1875.  The  reel  object  of  the  amendment  respecting  religion 
was  to  prevent  the  estabUshment  of  a  hierarchy  which  would  control  the  ex- 
clusive patronage  of  the  government;  and  it  may  well  be  conceived  that  a 
proper  recognition  of  the  prevailing  fsith,  supported  by  no  compulsory  accept- 
ance of  its  doctrines  or  attendance  upon  its  rites,  would  still  be  within  con- 
stitutional limits,  as  the  amendment  to  the  federal  constitution  embodies 
the  idea  embraced  in  the  constitutions  of  the  states:  Id.,  sec  1877.  Law- 
makers can  not  safely  ignore  the  dominant  religion.  Indeed,  the  spectacle  of 
a  free  people  bending  in  willing  submission  to  laws  which  have  not  the  sano- 
tion  of  their  spiritual  faith  would  be  an  anomaly  in  history. 

In  the  consideration  of  this  question  it  has  been  deemed  important  to  d^ 
termine:  1.  Whether  the  common  law  of  England,  so  far  as  it  was  applicsUe 
to  our  situation,  became  the  law  of  this  country  f  and,  2.  Whether  Chris- 
tianity was  and  is  a  part  of  the  conunon  law?  On  these  points  neither  the 
text-writers  nor  the  courts  are  agreed.  Sedgwick  is  of  the  opinion  that  the 
great  body  of  the  common  law  of  England,  and  of  the  statutes  of  that  country, 
as  they  exuted  in  1776^  are,  so  far  as  they  are  suitable  to  our  condition,  the 
basis  of  our  jurisprudence;  and  that  it  may  be  assumed  to  be  the  law  of  those 
states  whose  statutes  contain  no  affirmative  provision:  Sedgwick's  Construc- 
tion Stat,  and  Const  L.  12-14.  In  New  York  it  has  been  held  that  the  com- 
mon law,  as  it  existed  April  20,  1777,  subject  to  constitutional  restrictions 
and  legidative  changes,  is  and  has  ever  been  a  part  of  the  law  of  the  state: 
LindenmuUer  v.  People^  33  Barb.  548.  On  the  other  hand,  there  are  not  want- 
ing decidons  which  take  a  contrary  view:  Wheaion  v.  Peters,  8  Pet.  591; 
Van  Ne»  v.  Paeard,  2  Id.  144;  Fisher^a  Lessee  v.  CoekertU,  5  Id.  253. 

It  is  now  pertinent  to  consider  the  other  question.  Is  Christianity  a  part  of 
the  common  law  t  By  some  of  the  text- writers  and  courts  it  has  been  held 
that  Christianity  is  a  part  of  the  common  law  of  the  country,  and  by  others 
that  it  is  not;  while  another  view  is,  that  it  is  a  part  of  the  common  law  in 
only  this  qualified  sense,  that  while  it  is  not  the  religion  of  the.  state  consid- 
ered as  a  political  institution,  it  is  interwoven  in  the  texture  of  our  society, 
and  potentiy  afifects  our  social  habits  and  customs  and  modes  of  Ufe:  JBr  parU 
Burke,  59  CaL  14;  Sedgwick's  Construction  Stat  and  Const  L.  14.  It  was 
the  opinion  of  Justice  Story  that  Christianity  was  a  part  of  the  oommon  la«f 
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d  Pennsylvaomi  bnt  only  in  the  restricted  sense  that  its  divine  origin  and 
troth  are  admitted:  VidtU  v.  Oirard,  2  How.  198.  Sedgwick  adopts  this  view, 
and  for  the  constitntional  reason  that  no  person  is  liable  to  be  ponished  by 
the  civil  power  who  repudiates  the  religion  and  refuses  to  obey  its  ordinances: 
Sedgwick's  Constmction  Stat,  and  Const.  L.  14;  State  v.  Chandler,  2  Harr. 
555.  A  leading  case  in  Arkansas  holds  that  the  Christian  religion  is  recog- 
nized as  constitnting  a  part  of  the  common  law,  and  that  the  Lord's  day, 
being  among  the  first  and  most  sacred  institutions  of  Christianity,  is  entitled 
to  profound  respect  and  legal  protection;  and  that  laws  passed  for  the  proper 
observance  thereof  are  not  in  violation  of  any  constitutional  right  of  religious 
freedom:  Shaver  v.  State^  5  E2ng.  259.  In  New  York  it  was  held  (People  v. 
Buggies,  8  Johns.  291)  that  Christianity  was  a  part  of  the  common  law  of  the 
state,  and  this  decision  became  the  subject  of  a  heated  controversy  in  the 
New  York  conititutional  convention  of  1821.  It  was  conceded  that  the  prin- 
ciple established  in  People  v.  Rugglea  was  to  the  effect  that  Christianity  was 
a  part  of  the  law  of  the  land,  and  entitled  to  recognition  and  protection  by 
the  temporal  courts,  and  an  amendment  was  ofiered  to  obviate  it,  but  voted 
down.  Chancellor  Kent,  Mr.  Bufus  King,  Mr.  Van  Buren,  and  Chief  Justice 
Spencer  appearing  prominently  in  the  debate  agpunst  it:  N.  Y.  State  Conven- 
tion, 1821,  462,  574. 

The  foregoing  questions  lie  at  the  foundation  of  another,  which  also  stands 
on  independent  grounds:  Are  the  Sunday  laws  constitutional,  at  all  events, 
considered  with  respect  to  the  religious  obligations  of  a  Christian  people  T 
This  is  still,  to  some  extent,  debatable  ground,  the  courts  having  elected  to 
abandon  it  for  the  plainer  and  more  tangible  defense  of  sanitary  expedience 
and  necessity.  The  books  abound  in  able  and  elaborate  decisions  affirmative 
of  the  principle,  while  others  oppose  it;  but  in  most  of  the  decisions  there  is  a 
manifest  inclination  to  avoid  it,  and  place  the  defense  on  the  police  power  of 
the  state.  It  must  be  borne  in  mind  that  the  inhibition  in  the  federal  con- 
stitution— "  the  congress  shall  make  no  law  respecting  an  establishment  of 
religion  or  prohibiting  a  free  exerdse  thereof  *' — ^is  a  restraint  upon  congress 
alone,  and  that  the  states  respectively  are  left  in  full  control  of  the  subject. 
While  the  Sunday  laws  of  the  states  are  modeled  after  the  statute  of  29  Charles 
IL,  and  contain  substantially  the  same  provisions,  religion  itself  has,  in  the 
several  constitutions,  been  affected  by  local  feeling.  Some  of  them  exclude 
all  religious  tests,  some  deny  to  ministers  and  religious  teachers  the  right  to 
hold  office,  while  others,  again,  provide  that  no  one  who  denies  the  existence 
of  a  Supreme  Being  shall  occupy  civic  station:  Cooley's  Const.  Lim.  583^  note 
8L  Under  none  of  the  American  constitutions  are  these  things  lawful:  First, 
the  passage  of  any  law  respecting  an  establishment  of  religion;  second,  com- 
pulsory support,  by  taxation  or  otherwise,  of  religious  instruction;  third, 
compulsory  attendance  upon  religious  worship;  fourth,  restraints  upon  the 
exercise  of  religion  according  to  the  dictates  of  the  conscience;  fifth,  restraints 
upon  the  expression  of  religious  belief.  A  Sunday  law,  therefore,  which  does 
not  violate  either  of  these  constitutional  inhibitions  is  valid.  In  a  well-con- 
tested case.  Board  qfEdueatUm  v.  Minor,  23  Ohio  St.  211,  it  was  decided 
that  the  board  of  education  could  not  be  compelled  to  permit  the  reading 
of  the  Bible  in  the  public  schools;  but  on  the  other  hand,  it  has  been  held 
that  the  school  authorities  may,  in  their  discretion,  compel  the  reading  of 
the  Bible  in  the  public  schools:  Donahue  v.  Bieharde,  38  Me.  376;  SpUler  v. 
Wolmm,  12  Allen,  127.  Judge  Cooley  is  clearly  of  the  opinion  that,  while 
the  religious  freedom  of  the  people  is  protected  and  defended  by  the  Ameri- 
can constitutions,  there  is  no  prohibition  against  the  solemn  recognition,  bj 
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the  aothoritifli^  of  a  ropermtunding  providonoe  in  pabUc  traoMMtioiis  and  exer* 
taam,  Ko  oawtttatioiud  proviiion  is  violated  in  the  appointment  of  thanks- 
giving daye,  of  ohaplainii  for  the  anny  and  navy,  opening  fedeiml  and  state  l«g« 
ialatores  with  prayer,  or  the  general  exemption  of  houses  of  religions  worship 
from  taxation:  Cooley's  Coost  lim.  687.  This  reoQgnition  he  pUuies,  not 
wholly,  nor  even  mainly,  npon  our  obligation  to  the  Supreme  Being  m  the 
author  of  all  good  and  all  law,  but  on  the  same  reasons  of  state  policy  whioh 
induoe  the  government  to  aid  institatioos  of  oharity  and  seminariee  c^  learn- 
ing as  the  great  oonservators  of  pnblio  morsls,  and  of  vast  efficiency  in  the 
preeervation  of  ruUio  order:  Id.  688b 

It  is  the  duty  of  the  state  to  promote  good  dtisenship,  and  moral  cultnrs 
lies  at  its  veiy  foundation.    And,  again,  in  preecribing  rules  for  the  oonduet 
of  the  dtiflen,  we  are  not  precluded  from  recognising  the  important  fact  thai 
Christianity  is  the  prevailhig  religion  of  the  states.    Sunday  laws  rest  upon 
the  same  grounds  as  the  laws  against  blasphemy,  and  only  require  that  def- 
erence and  regard  which  those  not  accepting  the  common  belief  may  reaaon- 
ably  be  required  to  pay  to  the  public  conscience:  Cooley*s  Const.  Lim.  59i, 
A  Missouri  case  strongly  defenda  the  position  that  a  Sunday  law  can  be  sus- 
tained wholly  on  the  ground  of  deference  to  the  prevailing  religion.     **  We 
must  regard  the  character  and  condition  of  the  people  for  whom  our  oigwuc  law 
was  made.    It  appears  to  have  been  made  by  Christian  men.    It  shows  on  its 
hoe  that  the  Christian  religion  was  the  religion  of  its  framers.    The  conven- 
tion that  adopted  it  sat  under  a  Sunday  law,  adjourning  in  obedience  to  it; 
and  at  the  c<mcln8ion  of  the  instrument  it  is  solemnly  affirmed  by  its  authon 
that  their  aignatures  were  attached  thereto  a.  i>.  1820,  a  form  adopted  by  all 
Chriatian  nationa  in  aolemn  public  acta:"  State  v.  ^mft*,  20  Mo.  214.    A  New 
York  decision  comes  boldly  to  the  issue,  and  supports  the  constitutionality  of 
Sunday  lawa  on  religious  and  moral  grounds.    The  Sunday  laws  of  that  state 
were  by  the  constitution  of  1770  continued  in  force,  except  such  portions 
thereof  as  might  be  construed  to  establish  or  maintain  any  particular  sect  of 
Christisns.    Under  this  constitution  the  court  held  that  a  city  ordinance  pro- 
hibitiDg  theatrical  performances  on  Sunday  was  valid,  on  tiie  ground  that 
Christianity  was  the  basis  of  our  free  institutions,  the  conservator  of  the 
peace,  order,  morality,  and  social  welfare  of  the  commonwealth,  and  that  the 
compulsory  observance  of  the  Lord's  day  was  not  only  oompstible  with  the 
constitntional  provisions  prohibiting  the  enactment  of  any  law  interfering 
with  religion  or  restraining  the  free  exercise  thereof,  but  conducive  to  eveiy 
end  of  good  government.    The  act  was  passed  in  deference  to  a  prevailing 
sentiment  that  could  not  be  ignored,  and  as  no  religious  test  was  set  up,  na 
religions  rite  or  ceremony  exacted,  and  no  spiritual  privilege  assailed,  it  was 
wholly  within  the  restrictions  of  the  state  constitution:  LmdanmuUer  v.  Peo 
pUt  33  Barb.  648.     To  the  same  effect  are  the  Pennsylvania  cases:   Cbm- 
manweaUh  v.  Woff,  3  Serg.  ft  B.  47;  SpeeJU  v.  CommonweaUht  8  Pa.  St.  312; 
S.  C,  ante,  618;  Warren  v.  SmUh,  SCoiau  14;  Updegraph  v.  GommonweaUhf 
11  Serg.  ft  R.  260;  Bex  v.  WooUtan,  Stra.  834.    Congress  does  not  interdiot 
all  legislation  on  the  subject  of  religion,  mnch  less  does  it  make  void  legisla- 
tion, the  effect  of  which  is  to  promote  religion  in  genersL    On  the  contrary, 
the  incorporation  of  ohurchea,  exemption  at  church  property  from  taxation, 
and  protection  of  religious  devotions  from  interruption,  evince  a  dispositiwi 
and  admitted  right  to  exerdse  control  over  those  affairs:  Sx  patrie  Amdrewt^ 
lOCaL  084;  contra,  ThomaeKn^y.  Staie,  16lnd.  449. 

Viewing  this  question  in  the  Ught  of  all  the  deoisions  and  commentaries, 
and  looking  for  guidance  to  the  history  of  the  tunes,  the  ohamotsr  ol  the 
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people,  and  tfie  geniiu  of  their  institations,  we  are  kd  to  oondnde  that  the 
iathen  of  the  repaUic  and  the  framen  of  the  state  oonstitatiooB  never  meant 
to  eliminate  the  recognition  of  their  faith  from  the  laws  of  the  land,  and  thus 
strike  down  at  once  and  forever  one  of  its  noblest  muniments— the  compul- 
sory observance  of  the  Lord's  day.  Incorporated  into  the  common  law  from 
a  canon  of  the  church,  and  sustained  for  centuries  by  royal  decrees  and  leg- 
islative enactments,  it  is  an  institution  older  than  the  government,  and  haT- 
ing  place  and  recognition  in  our  colonial  laws,  passed  into  the  statutes  of  the 
slates  under  the  new  rigime.  The  "constitution,"  in  the  language  of  Kent, 
will  be  fully  satisfied  by  a  free  and  universal  toleration.  The  Sunday  laws 
do  not  create  or  even  encourage  an  establishment  of  religion;  no  test  oaths  or 
dinbling  acts  are  Introduced,  and  the  will  and  conselence  of  every  one^  In 
matters  of  religion,  are  left  in  untnunmeled  freedom.  In  truth,  though  the 
opponents  of  the  Sunday  laws  have  invoked  the  constitutional  provisions 
securing  religious  liberty,  the  real  ground  of  complaint  has  been  secular  and 
eommerdal^a  tangible  grievance  of  pounds,  shilUngs,  and  pence.  But  even 
religions  freedom  has  its  limits.  The  devotional  side  of  human  nature  is  sub- 
ject to  strange  oonvulsions,  and  from  the  grotesqueness  of  its  action  some  sect 
might  arise  whose  precepts  and  ceremonies,  like  the  BacchoMaiiaiA  old  Bome^ 
would  sap  the  foundations  of  good  citizenship  and  corrupt  the  morals  of  the 
state.  In  such  an  event,  who  could  doubt  the  right  and  duty  of  the  govern- 
ment  to  interfere?  Then,  again,  if  the  lines  be  strictly*  drawn,  has  not  an 
atheist  a  good  cause  of  complaint  against  any  sort  of  legal  recognition  of  a 
flopreme  being — the  incorporation  of  churches,  and  the  designation  of  Sunday 
as  a  diet  nonjwridicuaf  4  BL  Com.  63. 

8.  CmuUtiUionalUy  vnder  the  Police  Power, — As  a  sanitary  and  polios 
measure,  the  constitntionality  of  the  Sunday  laws  is  now  firmly  intrenchedy 
and  the  question  may  be  considered  removed  from  the  arena  of  debate:  Ooo- 
toy's  Const.  Um.  734,  and  cases  cited  in  note  2.  The  police  power  of  a  state 
rests  with  the  l^gialatnre,  under  constitutional  limita,  and,  with  that  excep- 
tion, comprehends  the  almost  boundless  region  of  discretion.  like  all  dis- 
cretionary powers,  founded  upon  human  will  and  wisdom,  it  is  liable  to 
abuse,  and  there  is  no  appeal  but  to  the  Justice  and  patriotism  of  the  law- 
makers, and  that  failing,  to  the  last  resort,  the  body  of  the  people:  Siate 
▼.  BoUf  33  Am.  Bep.  22&  Bladkstone  defines  the  police  power  of  a  state  to 
be  "  the  power  vested  in  the  legislature  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  laws  and  ordinances,  not  repugnant  te 
the  constitution,  as  they  shall  judge  to  be  for  the  good  and  welfare  of  tiie 
eommonwealth  and  the  subjects  of  the  same: "  4  BL  Com.  102;  OommonwetUik 
▼.  Alffer,  7  Gush.  84.  It  is  the  duty  of  government  to  secure  the  moral  as 
well  as  physical  welfare  of  its  subjects,  and  to  this  end  it  has  the  power  to 
restrain  or  altogether  suppress  injurious  acts,  avocations,  and  influences,  such 
as  gambling,  lotteries,  bawdy-houses,  and  the  like:  E*  parte  Andrews^  16 
OaL  079.  And  where  the  power  ezists  to  do  a  particular  thing,  and  the  thing 
Is  done,  the  motive  which  induced  the  act  can  not  be  inquired  into  by  the 
courts.  Mere  abuse  of  power  is  without  a  legal  remedy:  Sedgwick's  Con- 
struction Stat,  and  Const.  L.  182;  Fletcher  v.  Peck^  6  Cranch,  131.  The  legis- 
lature has  power  to  pass  laws  regulating  the  relations,  contracts,  intercourse, 
and  business  of  society  at  large,  and  also  of  its  particular  members  with  re* 
spect  to  each  other:  JBx  parte  Aftdrewe,  18  CaL  679.  Science  sustains  and 
experience  has  justified  the  opinion  that  one  day's  rest  in  seven  is  not  only 
oondueive,  bntaotnally  necessary,  to  the  physical.  Intellectual,  and  moral  wel- 
iws  of  sode^;  snd  the  legidatore  having,  in  Its  discretion,  designated  and 
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■el  apftri  the  CLristian  Sabbatii  as  that  day,  it  is  for  the  objector  to  ahov 
that  the  oonatitatioii  has  been  violated:  4  BL  Com.  63;  Sx  parte  Andrewtp 
18  Gal.  686.  The  paUic  interest  requires  that  the  day  of  rest  observed  by  a 
people  should  be  uniform,  and  that  its  observanoe  should  be  to  sotne  ezteot 
oompidsoiy-,  not  by  way  of  enforcing  the  conscience,  but  as  a  protection  to 
those  who  are  entitled  to  the  day:  lAndenmndl&r  ▼.  People^  83  Barb.  648; 
FrcikhtUin  ▼.  Mayor  of  JfodtZe,  40  Ala.  725.  Under  constitutions  which 
secure  the  fullest  religious  liberfcy,  acts  for  the  observance  of  the  first  day  of 
the  week  as  a  day  of  rest,  on  sanitary  and  moral  grounds,  have  been  repeat- 
edly passed,  and  in  all  of  them  the  constitoiioDality  of  the  acts  has  been  sus- 
tained: CommonweaUh  v.  H<u,  122  Mass.  40;  Bloom  v.  Biehard^  2  Ohio  St. 
887;  Oouvemenr  v.  Bobinson,  11  Wheat.  344;  VogUwng  t.  State,  9  Ind.  112; 
Beptolds  V.  SteveMon,  4  Id.  619;  KurtM  v.  People,  33  Mich.  280;  Hudmn  v. 
Oemy,  4  B.  L  484;  Ex  parte  Burbe,  69  OaL  6;  Story  v.  ElUott,  8  Cow.  127; 
Bogerg  v.  W.  U.  T.  Co,,  33  Am.  Bep.  568;  Cooley's Const.  lim.  734;  Bkhardeom 
V.  Goddard,  23  How.  41;  CanUm  v.  Niat,  9  Ohio  St  439;  Lewis'  U.  S.  Crim 
L.  421;  ^s  parte  Bird,  19  CaL  130.  Contra,  Ex  parte  Newman,  9  Id.  546; 
overruled  by  Ex  parte  AndrewB,  18  Id.  679.  In  their  scope  and  intent,  ihm 
Sunday  laws  of  the  states  are  secular  and  not  religious.  They  do  not  regard 
duties  to  Ood,  but  duties  to  the  state.  They  treat  of  business  matters,  not  re- 
ligious obligations,  and  simply  prescribe  a  rule  of  civil  cooduct  They  do  not 
even  allude  to  religious  belief  and  worship.  That  the  day  of  enjoined  rest  fills 
upon  the  Lord's  day,  is  not  material  The  choice  is  left  with  the  legislature, 
and  they,  in  the  exercise  of  a  wise  disoTBtion,  may,  indeed,  take  notice  of 
the  fact  that  the  selection  of  this  day  would  be  in  accordance  with  the  lead- 
ing maxim  of  free  government — ^the  greatest  good  to  the  greatest  number. 
It  was  competent  for  them  to  remember  that  a  vast  majority  of  the  people^ 
following  a  custom  handed  down  to  them  from  remote  generations,  already 
observed  the  first  day  of  the  week  as  a  day  of  rest  and  devotion.  See  the 
very  able  and  exhaustive  opinion  of  Judge  Field  in  Ex  parte  Neumuui,  9  Id. 
627,  approved  by  the  full  court  in  Ex  parte  Andrews,  eupra;  and  also  the 
equally  strong  decision  of  Justice  Martin  in  Columbia  v.  Duke,  given  at  the 
close  of  CUy  Cauneil  v.  Ber^aamn,  2  Strobh.  608;  Bridges  v.  State,  37  Ark. 
224;  HiUer  v.  English,  4  Strobh.  486. 

4.  ConstitfUionality  under  the  Declaration  qfBights^ — ^In  some  instances,  the 
constitutionality  of  the  Sunday  laws  has  been  challenged,  on  the  ground  that 
they  were  in  violation  of  the  inalienable  ri^ts  of  life,  liberty,  property,  and 
the  pursuit  of  happiness — ^formally  announced  in  the  American  constitution* 
This  question  has  been  firmly  settled  in  the  negative.  The  Sunday  laws  are 
not  unconstitutional  as  a  restraint  upon  trade  or  commerce,  or  because  they 
have  the  effect  to  destroy  the  value  of  a  lease  of  property,  or  to  make  void  a 
contract  for  Sunday  services:  Cooley's  Const.  Lim.  734.  Bighte  of  property, 
like  all  other  social  and  conventional  rights,  are  subject  to  such  limitations  as 
the  legislature  may  deem  needful  for  the  public  good:  CommonweaUh  v.  ^^i;er, 
7  Cush.  53;  Cooley's  Const.  lim.  574.  The  law  determines  under  what  con- 
ditions life  and  liberty  shall  be  enjoyed,  and  when  they  shall  become  forfeited: 
Per  Justice  Field,  in  Ex  parte  Newman,  supra.  The  mode  and  manner  of  the 
acquisition,  possession,  and  protection  of  property  are  matters  upon  which  laws 
are  constantly  enacted;  and  not  only  this,  but  the  legislature  may  specially 
restrict  or  wholly  forbid  certain  classes  of  business  altogether:  Sedgwick's 
Construction  Stat,  and  Const.  L.  435;  per  Justice  Field,  in  Ex  parte  Newman, 
The  laws  prohibiting  the  sale  of  intoxicating  liquors  on  Sundays  and  election 
days,  and  the  general  inhibition  of  immoral  occupations  and  practioes,  are 
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Dotoble  iDttenoet  of  the  exeraiae  of  tliis  powor;  heaoe  the  Itffd  maadoi,  8k 
mlere  luo  tU  aUemtm  non  UBda$, 

IfixsMPnoK  OT  Jbws.  — ^The  contett  in  the  conrte  against  the  oonatitntionality 
of  the  Sunday  laws  has  been  maintained  almost  entirely  by  members  of  the 
Jewish  race,  who  claim,  with  a  slight  oolor  of  rsason,  that  having  already,  in 
obedienoe  to  the  precepts  of  tbeir  religion,  rested  on  the  seventh  day,  they 
should  not  also  be  enjoined  from  labor  and  business  on  the  first.  Bat  it  has 
been  held,  in  aooordiuioe  with  the  well-fonnded  principle  that  the  law  should 
be  uniform  and  universal  in  order  to  be  effectual,  that  the  objection  was  not 
well  taken.  They  rest  on  Saturday  for  their  own  benefit,  in  compliance  with 
their  religion;  but  the  law,  which  looks  to  general  and  not  individual  benefited 
requires  them  to  dose  their  shops  and  cease  from  labor  on  the  day  dedicated 
to  public  recreation  and  repoee.  In  Alabama  it  was  held  that  a  municipal 
ordinance  prohibiting  the  sale  of  goods  on  Sunday  was,  in  its  application  to 
religious  Jews,  not  in  violation  of  a  constitutional  provision  that  "  no  person 
shall,  on  any  pretense  whatever,  be  hurt,  molested,  or  restrained  of  his  relig- 
ious sentiments  or  pursuarions:"  FroUekttem  v.  Mayor  qfMobiU^  40  Ala.  736. 
The  statutes  of  Indiana  specially  exempt  Jews  from  the  operation  of  the  Sun- 
day law,  and  in  one  case  it  is  strongly  intimated  that  a  law  not  exempting 
Jews  and  Seventh-day  Baptists  would  be  invalid:  Jofms  v.  StaU^  78  Ind.  832L 
Under  a  similar  constitution  the  Ohio  courts  have  followed  John»  v.  8taU: 
€Uy  ^f  dnehmali  v.  Bi€e,  15  Ohio,  225;  City  of  CanOtm  v.  2fui,  9  Ohio  St 
439.  The  decision  of  FroUektiem  v.  Mayor  qf  Mobile  has,  however,  been  fol- 
lowed in  the  other  states.  The  distinction  is,  in  fact^  rapidly  losing  its  pointy 
as  the  Jewiih  citisens  have,  by  common  consent,  agreed  to  waive  the 
nial  observance  of  Saturday  as  a  day  of  rest  in  &vor  of  Sunday. 


Weatedbbbt  v.  Covinotok. 

[8  BaaamAxr,  OT.] 

Td  Cosmmm  Lbvt  oy  ExsOunoN,  Actual  Sxizurb  anb  Bbtsmtiom  of 
the  goods  by  the  sheriff  is  unnecessary;  but  it  is  sufficient^  the  defend 
ant  being  in  possession,  that  the  sheriff  having  power  to  take  the  goods» 
indorse  levy  on  the  execution. 

Shxbitf  must  Asskbt  his  Tttlx  to  PoBSBSSioir  07  THX  Goods,  under  ex- 
ecution, by  some  positive  act  or  declaration,  so  that  the  legal  property 
and  control  shall  be  manifestly  transferred  from  defendant  to  him. 

Wbttten  Aoknowlxdomxnt  of  Lkvt  is  SumcixNT  to  transfer  the  legal 
property  in  the  goods  to  the  sheriff  and  give  him  constructive  posssssion, 
and  the  actual  possession  of  defendant  is  that  of  a  bailee. 

OOFTINO    ACKNOWLKDOMKNT  OF    LeVT  ON    OnI    fiXSCUTION  IS  EfFIGTUAL, 

though  there  be  other  executions  against  defendant  in  the  sheriff's  hands, 

on  none  of  which  reference  is  made  to  such  acknowledgment. 
Shxbiff  by  Lkvt  Aoquxrxs  Leoal  Pbopebtt  ur  thx  €rooD6,  and  may 

maintain  an  action  against  defendant  or  any  other  person. 
Law  of  Dokke's  Rbbidencb  Detxrmines  Vauoitt  of  Gift  deliversd  to 

him  there  by  the  donor  residing  in  another  state. 

William  Cotinoton,  a  resident  of  North  Carolina,  sent  to  his 
son-in-law,  B.  D.  Thomas,  a  resident  of  South  Carolina,  two 
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negro  da^ros,  a  young  woman  and  a  girl.  Three  jeara  after^ 
wards  Thomaa  remoTed  to  Norih  Oarolina,  where  he  resided 
two  years,  and  then  retomed  to  South  Carolina.  Just  prior  to 
his  return  some  trouble  arose,  and  Codington  ordered  one  of 
the  slayes  to  remain  with  him.  Inoensed  at  this,  Thomas  sent 
the  other  back  to  his  father-in-law  also.  After  some  years,  these 
slaves,  and  their  children  bom  in  the  interval,  were  returned 
to  Thomas,  and  he  continued  to  exercise  upon  them  all  the 
rights  of  property;  his  neighbors,  by  the  testimony,  believing 
them  to  belong  to  him.  On  sundry  executions  in  his  hands. 
Sheriff  Weatherby  came  to  make  levy  on  these  slaves  as  the 
property  of  Thomas,  and  the  son  of  Thomas  gave  him  a  written 
acknowledgment  of  levy.  Before  the  day  of  sale,  the  slaves 
were  surreptitiously  taken  to  the  home  of  Covington,  in  North 
Carolina,  but  the  sheriff  succeeded  in  recovering  two  of  them, 
and  then  brought  action  for  the  others  against  W.  S.  Coving- 
ton, son  of  William  Covington.  *  The  court  below  ruled  that 
the  law  of  North  Oarolina  requiring  the  gift  of  a  slave  to  be  in 
writing  did  not  apply,  and  that  the  transaction  was  governed 
by  the  common  law,  the  law  of  both  states,  to  the  effect  "  that 
if  a  parent,  on  the  marriage  of  his  child,  placed  negroes  or 
other  chattels  in  the  possession  of  the  child,  without  any  under- 
standing to  the  contrary,  it  was  presumed  to  be  an  advance- 
ment, and  therefore  a  gift."  The  juxy  found  the  slaves  to  be 
the  property  of  Thomas,  and  gave  a  verdict  for  the  full  value 
thereof.  Defendant  moved  for  a  nonsuit  on  the  grounds, 
mainly,  that  there  had  been  no  sufficient  levy,  and  that  Coving- 
ton, who  claimed  to  have  loaned  the  slaves  to  Thomas,  was  still 
the  real  owner  thereof. 

Banna,  for  the  defendant. 

Dudley,  contra. 

By  Court,  Fbost,  J.  Bobert  D.  Thomas,  against  whom  the 
plaintiff  had  an  execution,  gave  a  written  acknowledgment  of 
levy  on  the  slaves  in  dispute.  The  acknowledgment  was  copied 
on  one  of  the  executions.  The  shtves  were  left  in  the  posses- 
sion of  Thomas;  and  when  he  left  the  state  the  plaintiff  required 
his  son  to  give  security  for  the  production  of  them.  Soon  after 
they  were  carried  off  by  the  defendant 

It  is  not  necessary  to  a  levy  that  the  sheriff  should  actually 
seize  and  keep  possession  of  the  goods.  It  is  sufficient  if,  the 
goods  being  in  the  possession  of  tJie  defendant,  and  the  sheriff 
having  power  to  take  them,  with  the  consent  of  the  defendant, 
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he  indorses  a  le^y  on  the  execution.  The  sheriff  must,  hy  some 
uneqoiTocal  act  or  declaration,  assert  his  title  to  the  goods, 
under  the  execution,  so  that  the  legal  possession  And  control  be 
manifestiy  transferred  from  the  defendant  to  Idm.  It  is  not 
material  whether  the  right  of  possession  be  /icquired  by  an 
actual  exercise  of  oflScial  authority,  or  by  the  voluntaxy  act  oi 
the  defendant.  A  written  acknowledgment  of  a  leyy.  is  as 
effectual  as  an  actual  levy;  and  if  the  goods,  in  either  case,  re- 
main in  the  possession  of  the  defendant,  he  is  the  bailee  of  the 
sheriff.  In  this  case  the  sheriff  went  to  the  defendant's  resi* 
dence,  for  the  purpose  of  making  a  le^y;  the  slaTCs  were  at  the 
place,  and  the  sheriff  might  have  taken  them;  it  is  not  proved, 
but  it  may  be  presumed,  the  acknowledgment  of  the  IcTy  was 
then  given.  The  slaves  were  in  the  possession  of  the  plaintiff, 
under  the  levy,  by  the  obligation  of  the  defendant's  son  to  pro- 
duce them  to  him,  at  the  next  sale  day.  The  copying  of  the 
defendant's  acknowledgment,  on  the  execution,  was  a  sufficient 
indorsement  of  the  levy.  It  supplied  evidence  of  the  fact  of  a* 
levy,  for  eveiy  purpose  required  by  an  indorsement.  The  omis- 
sion to  make,  on  other  executions,  a  reference  to  such  indorse- 
ment, can  not  impair  the  legal  effect  aad  validity  of  the  levy. 
It  follows,  that,  if  a  levy  may  be  made  by  the  acknowledgment 
of  the  defendant,  the  evidence  of  that  confession  is  competent 
to  prove  the  levy. 

The  sheriff  by  a  levy  acquires  the  legal  property  in  the  goods. 
He  may  maintain  an  action  against  the  defendant  and  all  other 
persons.  When  the  executions  are  satisfied,  any  goods  which 
may  remain  in  the  sheriffs  hands,  are  revested  in  the  defendant, 
or  any  other  person  to  whom  he  may  have  assigned  his  right. 
To  one  of  these  the  sheriff  is  liable  for  a  redeliveiy  of  such 
goods;  and  to  meet  that  liability  must  have  an  action  against 
a  wrongful  taker.  The  defendant  is  not  the  assignee  of  Thomas. 
He  claims  the  slaves  as  the  agent  of  William  Covington;  but 
Covington's  titie  has  been  negatived  by  Ute  verdict  in  this  case; 
and  Thomas  appears  to  be  the  legal  owner.  The  defendant  is 
a  mere  trespasser,  having  no  interest  in  the  slaves.  It  does  not 
ooncexn  him  whether  the  junior  executions  attached  on  the 
slaves,  or  not;  nor  can  he  question  the  right  of  the  sheriff  to 
sell  the  slaves  and  apply  the  proceeds  to  such  junior  executions. 
If  the  proceeds  be  not  applicable  to  them,  and  if  there  would 
be  a  surplus  of  property,  or  its  proceeds,  after  satisfying  the 
executions  in  the  sheriffs  office,  either  at  the  time  of  the  levy, 
or  of  the  conversion,  the  defendant  has  no  rigb^  to  such  surplus; 
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and  can  not  olaim  an  equiyalent  abatement  from  the  damages 
the  plaintifF  is  entitled  to  recoyer  for  a  wrongful  conyersion. 

Thomas  was  a  resident  of  this  state;  and  after  his  marriage 
and  return  to  Marlboroogh  district,  his  father-in-law,  Coving- 
ton, sent  to  him  the  slaves  in  dispute.  The  deliyeiy  which  gave 
effect  to  the  gift,  was  made  in  this  state,  and  its  validity  must, 
therefore,  be  determined  by  our  law  and  not  bjthe  law  of  North 
Carolina. 

The  motion  is  refused. 

BiSHABDSOK,  CNxALL,  and  Etahs,  JJ.,  oonouned. 


Lkyt,  What  Constitittbs  nr  Gbnkbal:  See  BuUer  y.  Mofpuwd,  27  Am. 
Deo.  100;  ComntofmoeaUh  y.  Strembaek^  24  Id.  351;  Beekman  ▼.  Lmsmg,  211 
Id.  707 — the  latter  partioalarly  when  defeodant  remaiiiB  in  poniwirian,  as  aka 
in  the  case  of  BrtumUr  y.  Vail,  3S  Id.  647;  ITotov  ▼.  i>firaa^  83  Id.  e83,aiid 
note. 

Levtino  an  Ezsoution  akd  Taking  a  Rbosiftoe  ohaage  the  poeaee- 
don  of  goods,  in  contemplation  of  law,  withoat  a  remoTal:  PkUUps  ▼.  Hail, 
24  Am.  Dec  108. 

SsizuBB  oy  Goods  under  Ezboution  bt  Owviokb  giyes  him  a  speoial 
property  therein,  and  he  may  maintain  trover  for  their  oonyernon:  Deseff  y. 
Odell,  38  Am.  Dec.  028.  See  also,  as  to  right  of  officer  to  maintain 
after  leyy,  Ormr  v.  Storms,  18  Id.  643. 


Floyd  v.  Floyd. 

[8  SiBOBHAn,  44.] 

UvDTrs  Iniluxnox,  to  VrriATB  Ezboution  ot  a  Wua,  moat  amoonl  t» 
force  and  coerdcm,  by  ench  violence  or  threats  as  may  be  rmauoMj  rap- 
poeed  to  destroy  the  free  agency  of  a  man  possessing  ordinsiy  stvength 
of  mind. 

AmALS  TO  AyraonoN,  Attaohmxnt,  and  Sxrsb  or  Dutt,  and  obligatian, 
accompanied  by  honest  intercessions  and  modest  persoasions,  will  not,  in 
the  case  of  a  testator  of  competent  sound  mind,  vitiate  the  ezeontioo 
of  a  will;  bnta  person  of  weak  mind  or  laboring  nnder  sickness  may,  by 
false  statements,  sabtle  insinuations,  and  encooraged  enmities  against 
kindred,  be  moved  to  make  a  will  which  may  be  set  aside  on  the  ground 
of  fraud  and  undue  influence. 

Whxbx  Testator  Has  Opfortunitt  to  BEyoKX  his  Will,  subsequent  fa> 
the  operation  of  an  alleged  undue  influence  upon  him,  but  does  not,  the 
conclusion  which  might  have  been  drawn  therefrom  is  destroyed. 

BsyoCATioN  ov  Will,  under  South  Cabouna  Sxatutbb,  can  only  be  ef- 
fected in  three  ways:  by  an  instrument  in  writing,  ezecuted  with  tb» 
same  solenmities  as  the  will  itself;  by  obliteration;  and  by  burning  and 
dsstroying. 

fkAUDULINT  PUyBETXOV  Of  BByOGAnOV  OV  WiLL,  it  SSSBBS,  Wlll  SOl  af«^ 

fold  ground  for  sett  iiig  it  aside. 
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CoaxEos  PlEUonci  oh  Appbal  raoM  Dborbi  ot  OBDnrjAT  dedding  in 
favor  of  a  will  ia,  that  the  witnenes  to  the  will  be  fint  examined,  that 
the  appellant  then  offer  evidenoe  to  attack  the  will,  and,  lastly,  that  the 
appeSlee  giye  evidenoe  In  reply,  and  in  rapport  of  the  will— the  appellant 
having  no  reply  to  the  last  eyidenoe  except  to  impeach  the  witneewe  of 
appeUee. 

Thu  case  oame  before  the  oixcmt  court  on  appeal  from  the 
decree  of  the  ordixuuy  in  fayor  of  the  will  of  Charles  Floyd, 
deceased,  on  the  ground,  first,  that  the  will  was  executed  under 
undue  influence;  and  second,  that  the  testator,  by  undue  influ- 
ence, was  prevented  from  rcToking  the  same.  The  will  was 
dated  June  11, 1846,  and  testator  died  August  20, 1847.  He 
was  a  bachelor,  considerably  in  debt,  and  had  been  for  some 
years  in  feeble  health,  but  until  within  a  year  of  his  death,  able 
to  ride  about  and  manage  his  afEairs.  In  the  year  of  his  death 
he  fell  ill  and  hty  at  the  point  of  death  for  some  time,  but  re- 
covered and  went  about  attending  to  his  business  as  usual  until 
the  final  illness.  On  the  day  the  will  was  executed  he  rode  to 
town,  twelve  miles  away,  imaccompanied  by  appellee,  and  Col- 
onel Fair  drew  the  will  under  his  directions— Colonel  Fair  and 
two  others,  Kenard  and  Bamage,  witnessing  the  same.  At  the 
same  time  he  executed  a  power  of  attorney  to  appellee,  author- 
ising him  to  manage  his  affiurs,  and  even  to  sell,  or  mortgage, 
if  necessary,  parts  of  his  estate.  Bj  this  will,  testator  left  his 
entire  estate  to  appellee,  and  appointed  him  sole  executor. 
Colonel  Fair  communicated  the  contents  of  the  wiU  to  appellee 
in  January,  1846,  but  the  power  of  attorney  seems  to  have  been 
forgotten  by  him  until  after  the  death  of  testator,  and  there 
was  no  proof  that  appellee  had  any  knowledge  of  it.  The  latter 
was  an  unde  of  deceased,  was  a  man  of  means,  and  not  only 
assisted  in  the  management  of  deceased's  esta>te,  but  advanced 
him  money  and  paid  o£f  some  of  his  debts.  Deceased  had  one 
brother,  John,  and  three  married  sisters,  Mrs.  Chandler,  Mrs. 
Burton,  and  Mrs.  Williams.  John  was  an  imbecile,  and  testator 
was,  for  various  reasons,  estranged  from  his  sisters.  Mrs. 
Chandler  released  her  interest  in  the  estate  to  her  brother-in- 
law,  Henry  Burton,  and  appeared  as  a  witness.  Joseph  Daven- 
port testified  that  ike  day  after  the  burial  appeUee  said  "  he  did 
not  know  whether  there  was  a  will  or  not."  Appellee  also  told 
him  that  deceased  called  at  his  gate  on  one  occasion  and  he  had 
let  him  have  some  money,  and  that  deceased  had  then  said  ap- 
peUee would  find  papers  in  Fair's  office  telling  him  what  to  do 
in  earn  he  died  or  went  away.    Noah  Harman  testified  that  de» 
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oeased  oame  to  him  and  told  him  that  **  he  expected  that  Bar- 
ton and  among  fhem  would  break  him  up/'  It  waa  in  evi- 
denoe  that  deceased  attended  to  his  afGurs^  paying  debts  and 
proTiding  household  necessaries  up  to  within  a  short  time  of 
his  death,  and  that  appellee  continually  assisted  him,  financially 
and  otherwise.  The  main  evidence  was  as  to  undue  influence 
exerted  by  appellee  to  prevent  a  revocation  of  the  will.  Mrs. 
Chandler  testified  that  deceased  had  expressed  to  her  a  strong 
desire  to  be  reconciled  to  his  sisters,  but  there  was  conflicting 
testimony  as  to  that.  It  was  shown  that  he  felt  kindly  towards 
his  brother  John,  and  had  often  expressed  his  desire  to  provide 
for  him.  In  April,  1847,  when  he  was  supposed  to  be  dying, 
Jesse  Moats  visited  him,  and  testator  then  told  him  his  afiiEkiis 
were  not  to  his  mind;  that  he  wanted  to  provide  for  John  and 
give  some  negroes  to  Mrs.  Chandler;  that  his  affiurs  were  then 
so  arranged  they  would  get  nothing.  In  the  course  of  the  night, 
he  (Moats)  lay  in  an  adjoining  room  and  could  see  Charles'  bed. 
Heard  loud  talking,  and  saw  that  testator  was  talking  to  ap« 
peilee,  telling  him  he  wished  to  alter  his  will.  Appellee  told 
him  that  Fair,  with  the  will,  should  be  there  by  sunrise,  and  he 
could  make  what  alterations  he  pleased.  Appellee  had  gone 
home,  but  had  returned,  as  witness  supposed,  after  he  had  gone 
to  sleep.  Fair  never  came,  nor  the  appellee,  again,  until  next 
day  in  the  evening,  when  testator  was  incapable  of  doing  any- 
thing. Mrs.  Chandler  testified,  further,  that  about  the  time 
testator  was  getting  up  from  this  spell,  she  was  about  taking 
home  with  her  a  negro  girl  given  her  by  him,  but  appellee  for- 
bade it,  saying  to  testator,  ''  It  must  not  be,  everything  must 
remain  as  before,  or  I  will  do  nothing  more  for  you."  She  also 
testified  that  deceased  told  her  he  was  dissatisfied  with  his  will, 
and  that  he  wanted  her  and  John  to  have  his  properly;  that  she 
had  overheard  a  conversation  between  testator  and  appellee,  in 
which  testator  said  he  wanted  to  alter  his  will,  and  appellee 
answered,  "  Everything  must  remain  as  heretofore,  or  I  will  quit 
you;"  but  appellee  at  last  told  him  he  could  go  down  to  the 
court-house,  when  he  got  well  enough,  and  alter  it  there.  Mr. 
Chandler  testified  that  appellee,  in  April,  told  him  that  testator 
wanted  to  alter  his  will,  but  that  he  (appellee)  was  interested 
and  would  not  allow  it.  J.  Davenport  testified  that  testator, 
the  Sunday  before  he  died,  wished  to  go  home  with  him,  but 
appellee  declared  he  should  not  go,  as  he  would  be  too  near  the 
court-house,  and  might  get  the  papers  altered.  Many  contra- 
dictions in  Mrs.  and  Major  Chandler's  testimony  were  proved. 
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The  faij  found  for  the  will,  and  the  case  ma  appealed  on  the 
gronnds  indicated  in  the  opinion,  whioh  ako  giiree  the  farther 
fnete. 

Pope,  for  the  motion. 

Perry,  oanira. 

By  Conrty  077ball,  J.  This  ease  may  he  conridered  under 
three  heads:  1.  Undue  influence  in  {he  execution  of  the  will. 
2.  Undue  influence  in  prerenting  the  rcTocation.  8.  Frsiid  and 
other  circumstances  rendering  the  will  Toid. 

1.  The  doctrine  of  undue  influence,  as  stated  by  the  judge 
beloWy  in  his  charge  to  the  jury,  meets  with  the  approbation  of 
this  court  The  cases  of  Farr  t.  Thompwn,  Cheyes*  L.  46,  and 
(yNeaU,  Executor,  t.  Farr,  1  Bich.  L.  84,  are  full  and  dear  state- 
ments of  the  rules  by  which  cases  of  this  kind  are  to  be  regu- 
lated. In  Farr  y.  Thompson,  our  late  brother  Earle,  with  his 
accustomed  deamess  and  predsion,  stated  the  result  of  his  ex- 
amination of  that  which  constituted  such  an  exemption  from^ 
undue  influence,  as  to  free  his  will  from  that  objection,  to  be, 
that  the  party  ''  must  be  free  and  under  no  compulsion  from 
such  threat  or  yiolence  as  may  be  reasonably  supposed  to  move 
a  constant  man."  I  am  veiy  much  inclined  to  agree  with  him. 
in  saying,  that  this  whole  doctrine  of  undue  influence  is  an  in- 
noTation  of  our  own.  Unquestionably  such  a  thing  as  avoiding 
a  will,  executed  by  a  sane  man,  with  the  solemnities  required  by^ 
the  statute  of  frauds,  was  neyer  heard  of  in  England,  unless  ^ud 
or  imposition  was  fully  and  clearly  made  out.  A  testament  was- 
a  much  slighter  thing  and  stood  upon  no  such  strongly  fortified 
grounds,  as  a  will  executed  under  the  statute  of  frauds:  and  ta 
such  a  disposition  of  goods,  the  rules  of  the  civil  law  let  in  a 
multitude  of  objections,  which  in  no  sort  applied  to  the  devise. 
Still,  I  have  nowhere  found  such  a  substantive  head  as  undue 
influence.  When  it  amounts  to  putting  in  fear  or  fraud,  then 
it  might  have  such  an  effect,  but  never  otherwise.  In  Williams 
on  Executors,  34,  it  is  said  veiy  justly:  "  The  influence  to  viti- 
ate an  act  must  amount  to  force  and  coerdon,  destroying  free 
agency;  it  must  not  be  the  influence  of  affection  and  attachment; 
it  must  not  be  the  mere  desire  of  gratifying  the  wishes  of  an- 
other, for  that  would  be  a  very  strong  ground  in  support  of  a 
testamentary  act;  further,  there  must  be  proof  that  the  act  was 
obtained  by  this  coerdon;  by  importunity  which  could  not  be 
redsted;  that  it  was  done  merdy  for  the  sake  of  peace,  so  that 
the  motive  was  tantamount  to  force  and  fear."    How  a  man  of 
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mna  mens  in  sano  corpore,  can  be  the  sabject  of  undue  infliience, 
eo  as  to  avoid  his  acts,  I  never  have  be^  able  to  ondentand. 
He  may  have  unreasonable  likes  and  dislikes^  he  may  act  from 
false  reasoning,  he  may  act  unjustly,  and  even  cruelly  towards 
his  family,  in  the  disposition  of  his  estate,  still  his  will,  when 
legally  expressed,  must  be  supported.  When,  however,  it  can 
be  shown  that  he  is  a  man  of  weak  capadiy,  or  laboring  under 
sickness,  rendering  him  incapable  of  seeing  and  understanding 
as  he  would  do  if  well,  then  it  may  well  be  that  one  having  influ- 
ence over  him,  may,  by  false  statements,  or  by  encouraging  enmi- 
ties against  his  kindred,  lead  him  to  make  a  will,  which  is,  like 
its  origin,  false,  and  therefore,  originating  in  fraud,  must  be  void. 

But  even  in  such  a  case  of  weakness  *' it  is  not  unlawful "  to  lead 
such  a  mind  '*  by  honest  intercessions  or  modest  persuasions  to 
xDake  a  will."  If,  however,  the  will  of  such  an  one  be  procured 
by  bix  and  flattering  false  speeches,  or  he  be  in  the  power  of 
another,  and  to  increase  his  comfort  or  insure  his  safety,  in 
health  or  property;  or  if  it  be  the  result  of  great  importunity 
addressed  to  such  weakness — ^in  these  and  similar  cases  it  would 
be  avoided.  In  this  case  the  testator  was  a  man  of  weak,  infirm 
health,  but  up  to  the  period  of  the  execution  of  his  will  he  was 
perfectly  able  to  attend  to  his  own  afGurs.  There  is  not  the 
slightest  evidence  of  any  persuasion  or  influence  exercised  hy 
the  defendant  over  him.  The  testator  prepared  his  will  by  the 
aid  of  counsel,  and  executed  it  in  the  presence  of  gentlemen  who 
were  far,  very  far,  from  giving  any  sort  of  encouragement  to  undue 
influence.  Up  to  that  time  there  is  no  reason  to  believe  that  the 
defendant  had  paid  a  dollar  for  him:  nor  does  it  appear  that  he 
made  any  promise  to  advance  money  to  cover  his  wants.  I  have 
little  doubt,  from  the  proof,  that  the  testator  was  displeased 
with  his  youngest  sister's  marriage;  that  Henry  Burton,  the 
husband  of  his  second  sister,  had  seriously  ofiended  him;  that 
he  heard  Chandler,  the  husband  of  his  eldest  sister,  was  insolv- 
ent, and  that  their  cruelly  to  slaves  was  such  he  was  unwilling 
to  give  them  any,  and  that  he  believed  his  unfortunate  de- 
mented brother  John  was  incapable  of  managing  his  own  affibirs; 
and  that  these  things  induced  him  to  make  the  will  which  he 
did.  If  this  be  so,  there  is  no  ground  to  say  the  will  propounded 
is  not  his. 

2.  The  next  matter  to  be  considered  is  that  of  undue  influence, 
in  preventing  the  revocation,  and  thus  creating  (if  true),  as  the 
parties  suppose,  an  implied  revocation.  Here,  again,  it  might 
be  enough  to  say,  that  aftei*  the  supposed  interference  or  influ- 
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enoe  to  prevent  the  revocation,  the  testator  had  the  oppor* 
tonilj  to  revoke  his  will>  and  yet  did  not;  and  this,  aooording 
to  Swinb.  991,  destroys  the  conclusion  which  might,  without  it, 
have  been  drawn  from  the  influence  exercised.  For  the  testator, 
after  the  time  proved  by  Jesse  Moats,  Mrs.  Chandler,  and  Major 
Chandler,  when,  as  they  allege,  the  appellee  exercised  a  con- 
trolling influence  to  prevent  the  revocation  of  the  will,  was  twice 
at  Newbeny  court-house,  and  Colonel  Fair,  in  whose  possession 
the  will  was,  was,  at  both  of  those  times,  at  home. 

But  a  will  executed  according  to  our  acts  of  1789  and  1824 
can  not  be  thus  revoked.  They  require  in  real  and  personal 
estate  that  a  will  can  only  be  revoked  in  three  ways:  1.  By  an 
instrument  in  writing,  executed  with  the  same  solemnities  as 
the  will  itself.  2.  By  obliteration.  3.  By  burning  or  destroy- 
ing. The  case  of  Doe  on  the  demise  of  Beed  v.  Harris^  83  Eng. 
Com.  L.  129,  was  a  case  of  freehold  devised  to  the  defend- 
ant, claimed  by  the  heir.  It  appeared  that  the  testator,  in- 
tending to  revoke  the  will,  threw  it,  inclosed  in  an  envelope,  on 
the  Are;  the  devisee  standing  by  snatched  it  o£f;  the  envelope 
was  only  slightly  burned,  the  will  was  untouched;  the  devisee 
secreted  it  from  him,  and  afterwards  induced  him  to  believe  that 
she  had  burned  it  herself.  It  was  held  by  Denman,  Patterson, 
Williams,  and  Coleridge,  of  the  king's  bench,  that  this  was  no 
revocation  within  the  statute  of  frauds,  the  provision  of  which 
in  that  respect  is  identical  with  our  acts  of  1789  and  1824. 
Another  case  between  the  same  parties,  on  the  same  will,  for 
copyhold  lands,  was  Beard  in  the  exchequer  chamber  before 
Denman,  Littledale,  Williams,  and  Coleridge,  and  they  held 
that  as  copyhold  lands  were  not  within  the  statute,  the  will 
must  be  judged  of  as  if  the  statute  had  not  been  passed.  '*  In 
such  case,''  said  Lord  Denman,  ''  the  law  would  have  required 
clear  evidence  of  a  positive  declaration  of  the  intent  to  revoke, 
at  the  time  such  declaration  was  made,  or  some  act  done 
with  the  intent  thereby  to  revoke;  and  the  jury  would  have 
had  to  determine  whether  in  fact  such  declaration  was  made 
or  act  done."  Taking  these  two  cases  together,  it  is  dear, 
when  the  law  is  as  under  our  acts,  in  relation  to  real  and 
personal  property,  that  there  can  be  a  revocation  in  no  other 
mode  than  that  pointed  out  by  the  law,  unless  it  be  in  the  case 
of  implied  revocation  by  marriage  and  birth  of  issue,  which  was 
considered  well  settled  before  either  of  our  acts  was  passed. 

3.  This  makes  it  necessary  to  look  at  the  third  inquiry — were 
there  such  facts  proved,  in  this  case,  as  showed  that  this  will 
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was  pretmited  flrom  being  revoked  by  fmad,  and  being  inope- 
ratire  tintil  the  testator'B  death,  it  is  therefdre  to  be  regarded 
as  infected  bj  fraud,  and  therefore  Toid  ?  I  am  not  prepared 
to  say  that  even  a  frandnlent  prevention  of  revocation  would  set 
aside  the  will.  For,  at  most,  to  say  so,  would  be  only  giving 
effect  to  that,  in  another  form,  which  it  is  denied  can  have  effect 
as  a  revocation.  But  assuming  that  it  might  have  such  an 
effect,  in  this  case  there  is  no  pretense  to  say  that  any  such 
fraud  existed.  It  most  abundantly  appears  that  the  testator, 
for  very  good  reasons,  might  have  wished  to  place  his  property 
in  other  hands  than  his  heirs:  his  discontents  with  his  will  have 
been  mostly  proved  by  Mrs.  Chandler  and  her  husband — ^his 
statements  to  the  former  may  all  be  very  well  accounted  for  in 
his  desire  to  conciliate  her,  and  his  belief  that  the  ajypellee 
would  carry  out  his  wishes  as  to  her;  as  to  the  proof  of  Major 
Chandler,  it  may  be  remarked  that  it  is  hardly  likely  that  a  sen- 
sible man,  as  ihe  appellee  is  represented  to  be,  would  have 
made  such  statements  as  he  proved,  to  the  very  man  who  would 
use  them  against  him.  As  to  Jesse  Moats'  proof,  there  was 
great  reason  to  believe  he  was  mistaken.  For  there  certainly 
was  as  strong  proof  of  an  abUi  as  ever  I  heard.  But  put  all 
they  have  proved  together  as  true,  and  it  only  makes  this  case, 
that  in  April,  1847,  the  testator  wished  to  alter  his  will,  that 
the  appellee  promised  that  he  should  have  that  opportunity  the 
next  day,  by  bringing  the  will  and  Colonel  Fair,  in  whose  pos- 
session it  was,  to  his  house,  that  the  appellee  failed  to  comply 
with  this  promise — ^that  again  he  told  him  everything  must  re- 
main as  it  was,  or  he  (the  appellee)  would  quit  him,  and  that 
he  (the  appellee)  was  interested,  and  would  prevent  him,  if  he 
could,  from  altering  his  will.  Stating  the  testimony  thus,  makes 
a  strong  prima  facie  showing.  Still,  out  of  it,  no  inference  can 
certainly  arise  that  the  testator  was  prevented  against  his  will 
from  revoking.  He  knew  where  his  will  was — ^he  had  friends 
constantly  about  him — ^he  had  means  by  which  he  could  have 
had  anything  done  which  he  desired.  If  he  had  simply  whis- 
pered in  the  ear  of  Major  Chandler  or  Mrs.  Chandler,  that  he 
wished  to  alter  his  will,  and  that  he  needed  a  lawyer's  aid  for 
that  purpose,  one  would  have  been  at  his  bedside  in  less  than 
six  hours.  There  is  little  doubt  that  in  his  sick-hours,  as  he 
was  approaching,  as  he  supposed,  the  gates  of  death,  and  as  he 
was  recovering,  that  he  thought  and  spoke  of  altering  his  will: 
there  is  very  little  doubt  that  the  appellee  may  then  have  desired 
him  to  defer  it  to  a  more  suitable  occasion,  and  that  h<^  might 
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Qfven  have  argued  wiihhim  against  it.  Still  fhd»  isnoefidenoe 
of  fraud  in  all  this.  For  the  appellee  might  legally  reason  with 
him/ and  eren  persuade  him  not  to  alter  his  wiU.  The  testator, 
too,  had  months  to  reflect  upon  it;  and  opportunities  and  means 
to  revoke  his  will.  He  did  not  do  so,  and  we  are  therefore 
bound  to  say  that  the  will  propounded  is  not  aSBoted  by  fraud. 

The  Tarious  other  grounds  of  appeal  need  no  other  answer 
than  such  as  are  given  in  the  report. 

The  motion  is  dismissed. 

BxQBAVDSoify  Etass,  Fbost,  and  WrrBKBS,  JJ.,  ooncnrred. 


Vimum  iMVLimraB,  Wbat  CoiviinruTBs:  See  SmaU  ▼.  8maB^  10  Am.  Dee. 
268»  and  note,  where  the  mihject  is  thoroughly  diaooaed;  Clark  ▼.  Fkhtt, 
19  Id.  402,  and  note.  It  must  amount  to  ooercion,  destroying  free  agency, 
or  haraasing  importanity,  prodnoing  oomplianoe  for  the  sake  of  peaoe:  CTot^ 
ner  v.  OardneTf  d4  Id.  d40. 

Tbstatob*8  Capaottt  is  heet  evidenoed  by  the  will  itMlf :  Cbtcdk  t.  OmmA, 
42  Am.  Bea  602. 

Rkvogation  of  a  Will  reqnirea  ooncaRenoe  of  intent  and  aot:  See  Oairn 
T.  Chums,  12  Am.  Deo.  375,  and  note,  where  the  aobjeot  is  folly  diaonsaed; 
Malane'9  Adm*r  v.  Hobbi,  30  Id.  263. 

Retsmtion  or  Will  Unsetoksd,  where  testator  had  an  opportunity  to 
revoke,  creates  a  presumption  that  he  intended  it  to  stand:  IrUh  y.  SmUkt 
11  Am.  Dec.  648. 

CmD  TO  THE  ponrr  that  proYiaiona  of  deceaaed,  ineffectual  to  aocompliah 
the  pniposea  intended,  can  not  operate  aa  a  revocation  of  a  will  dnly  ezecated: 
OcdbM  Y.  Vance,  14  S.  0.  476. 

Following  ths  principal  oabb,  it  ia  dedded  that  if  all  ia  UAr  and  the 
resolt  of  honest  argument  and  persnasion,  or  of  such  inflnence  as  one  may 
properly  obtain  over  another,  the  will  must  stand,  on  the  principle  that  a 
person  can  dispose  of  his  property  by  will  aa  he  may  chooae,  if  he  be  of 
Boond  mind  and  memory.  Lnpioper  interoomne  not  enoogh:  Didbie  y.  Cowier, 
42I1L388. 


Upson  v.  Hobn. 

(8  SXBOBHAKC,  108.] 

JuDOMXNT  or  Btsbt  Ck>nBT,  WITHIN  ITS  Ju&iSDiOTioH,  IS  f«s /ncflcala,  and 
concludes  all  irregnlarities,  not  positiYely  fatal,  in  the  proceedings  lead* 
ing  np  to  it. 

Ibbbqulab  Sksvicb  or  Summons  is  Cubsd  bt  Dborxb  of  ordinaiy  for  the 
sale  of  land,  where  the  objection,  which  might  have  been  raised  in 
proper  season,  is  allowed  to  sleep  mxtil  after  execution. 

Bbmblb,  Whethbb  Judomsnt  will  bb  Set  Asidx  on  the  ground  that  an 
interested  deputy  sheriff  had  served  the  original  writ  is  questionable^ 
even  where  the  objection  has  been  taken  ia  time. 


634  IJpsoN  V.  Horn.  [S.  Oarolina, 

TBBSPAflsto  try  titleB.  Plaintiff  claimed  nnder  deed  of  convey- 
ance from  an  oidinaiy.  The  land,  bj  order  of  the  oourt,  had 
been  sold  for  partition  among  the  heirs  of  George  Horn. 
Daniel  Boon,  who  had  purchased  the  interest  of  one  of  the 
heirs,  was  the  applicant.  By  permission  of  the  ordinary,  he 
serred  the  smnmons  on  the  parties  and  made  retnm,  on  oath, 
of  service  on  defendant,  an  heir.  The  ordinary  testified  that 
defendant  appeared  on  the  return  of  the  citation  and  objected 
to  the  sale  on  the  ground  that  he  had  purchased  the  interest  of 
some  of  the  distributees.  Daniel  Boon  was  offered  as  a  witness 
to  prove  the  actual  appearance  of  defendant.  Proceedings  be- 
fore the  ordinary  were,  in  several  particulars,  irregular.  The 
circuit  judge  held  that  defendant  had  not  been  legally  served 
with  summons,  and  that  proper  evidence  of  service  should  have 
appeared  upon  the  record,  either  by  the  sheriff's  return  or 
defendant's  acknowledgment  of  service;  that  Daniel  Boon's 
affidavit  of  service,  indorsed  on  the  citation,  would  not  answer, 
and  that  it  was  not  competent  to  supply  the  want  of  such  legal 
service  by  parol  evidence  that  defendant  had  in  fact  obeyed  the 
citation  by  appearing  in  court  when  the  case  was  heard  and  the 
order  made,  wherefore  the  judgment  and  all  the  proceedings 
against  defendant  were  without  jurisdiction  of  the  person  and 
void.  Plaintiff,  who  was  purchaser  of  the  land  at  the  sale,  sub- 
mitted to  a  nonsuit,  and  moved,  in  the  court  of  appeals,  for  a 
new  trial. 

Wardlaw^  for  the  plaintiff. 

Oriffin,  contra. 

BiOHABnsoK,  J.  We  need  not  dedde  finally  whether  Daniel 
Boon,  a  party  interested  in  the  sale  of  the  land,  was  a  proper 
person  to  serve  the  summons  on  the  defendant  to  appear  before 
the  ordinary;  if  the  objection  had  been  made  before  the  decree 
to  sell  the  land.  The  facts  are,  that  D.  Boon  did  serve  the  sum- 
mons— ^that  Jacob  Horn  appeared  and  objected,  not  to  the  man- 
ner of  the  summons,  but  because  he  had  purchased  the  land  of 
some  of  the  heirs  of  George  Horn,  the  intestate  freeholder. 
But  the  ordinary  ordered  the  sale,  and  the  plaintiff,  Marcus 
Upson,  purchased  the  land  at  the  public  sale,  made  by  the  sheriff 
under  the  ordinary's  decree,  and  took  a  conveyance  accordingly. 
The  question  then  occurs— does  not  such  conveyance  assure  the 
land  to  Upson?  or,  will  the  court  look  behind  the  ordinary's 
decree,  and  hold  it  null  and  void?  and  thereby  invalidate  the 
titie  of  Upson,  on  account  of  the  irregular  service  of  the  original 
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Bnmmons  by  D.  Boon;  though  not  objected  to  at  the  time  of  the 
decree;  i.  e.,  can  the  objection  inure  to  set  aside  the  purohase  at 
this  late  day? 

In  the  case  of  Lylea  t.  Bobinson,  1  Bail.  25,  the  court  decided 
that  where  a  sum  of  money  had  been  decreed  by  the  ordinary 
against  the  administrator,  on  his  bond,  he  could  not  deny  that 
he  had  been  duly  cited.  In  that  case,  on  a  collateral  motion, 
made  in  a  suit  to  reooyer  the  money,  the  court  held  such  decree 
final  and  condusiye,  and  the  irregularity  cured.  Assuredly, 
then,  and  much  less  will  this  court  lift  the  decision  of  the  ordi- 
nary; when  it  has  been  carried  into  effect  by  the  actual  sale  of 
the  land,  as  in  the  present  case;  unless  the  irregulariiy  be  posi- 
tively fatal.  Non  darmierUibua  mibvenierU  leges,  would  seem  the 
proper  reply.  In  the  case  of  Henry  v.  F^gvmon,  1  Bail.  512, 
the  court  unanimously  held  that,  in  a  sale  of  land  by  the  sheriff, 
they  would  not  look  beyond  the  judgment  for  irregularities. 
They  considered  the  judgment  authoritatiye,  as  long  as  it  stood 
unreyersed.  Among  several  of  our  own  cases  bearing  on  this 
point,  see  Barldey  y.  Screven,  1  Nott  &  M.  408,  where  the  court 
say,  **  the  purchaser  is  not  required  to  look  into  the  regulariiy 
of  the  proceedings  in  obtaining  the  judgment."  So  also  the 
sale  of  the  land  in  the  recent  case  of  Ingram  y.  BeUc,  2  Strobh. 
861  [47  Am.  Dec.  691],  was  upheld,  although  there  was  irregu- 
larity in  the  original  writ  of  sot.  fa.  under  which  the  land  was 
sold.  And  in  the  more  recent  case  of  Sherman  y.  BarreU,  1 
Rich.  L.  469,  the  court  of  errors  refused  to  look  beyond  the 
judgment  from  which  issued  the  process  of  contempt.  In  that 
case,  as  in  the  one  now  before  the  court,  the  party  to  the  pro- 
ceedings moved  to  have  them  set  aside,  after  the  judgment  had 
been  obtained.  In  such  cases  the  party  having  omitted  to  object 
to  the  supposed  irregularity,  when  he  might  have  objected,  leaves 
a  just  inference  that  he  acquiesced  in  the  manner  of  such  proceed- 
ings; and,  therefore,  all  objections  prior  to  the  judgment  were 
concluded.  Is  it  not  plain  that,  if  such  untimely  objections 
were  upheld,  judgment  would  no  longer  be  the  final  resjudicaia, 
which  estops  further  litigation;  and  reviews  or  new  trials  might 
be  had  by  the  device  of  willful  omissions  of  unessential  points 
at  the  proper  opportunity  ?  The  motion  on  the  circuit,  in  the 
present  case,  went  to  overturn  the  entire  decree.  If  it  pre- 
vailed, the  ordinaiy  would  have  to  proceed  de  novo,  and  make 
another  decree,  whereas,  constitutionally  and  legally,  the  judg- 
ment of  every  court,  within  its  jurisdiction,  is  resjtuticata.  The 
case  of  Samuel  Singleiary  v.  Oeorge  Carter,  1  Bail.  267  [21  Am. 
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Dee.  480]«  is  ene  of  the  adjadications  idied  upon  to  wBanaaii 
the  eiicmt  decision:  and  it  will  senre  well  to  illnstrnte  the  dia- 
tinction  before  ns.  John  D.  Singletaiy  and  Samuel  Singletarj 
had  obtained  judgment  against  George  Carter.  John  D.  Sin- 
gletaiy was  a  deputy  sheriff;  he  levied  upon  Garter's  land*--eold 
it,  and  his  co-plaintiff,  Samuel  Singletaiy,  purchased;  and  the 
court  held  the  sale  absolutely  null  and  Toid,  because  the  le^ 
had  been  made  by  a  deputy  sheriff  who  was  one  plaintiff,  and 
the  other  plaintiff  bought  the  hind. 

The  point  of  the  argument  from  this  case  is  that  D.  Boon's 
service  of  the  summons  is  no  better  than  Singletaiy's  levy  on 
Garter's  land.  Doubtless  the  adjudication  in  Singlelary  v.  Carier 
was  sound  and  legal.  It  is  wise  to  restrain  ofBcers  from  pro- 
ceeding to  have  their  own  judgments  satisfied  through  their 
own  official  levy,  and  by  a  consequent  purchase  by  themselves. 
But  the  objection  was  not,  as  in  the  present  case,  to  the  judg^ 
ment  against  Garter;  it  was  to  the  subsequent  levy  and  sale  of 
Garter's  land.  Such  posterior  proceedings  were  no  part  of  the 
original  reajudiccUa^  and  were  never  before  the  court  till  the 
trial  to  decide  the  title  of  Samuel  Singletaiy.  It  therefore  re- 
mains to  be  adjudged  (if  the  sales  had  been  regular,  and  only 
the  original  writ  against  Garter,  served  by  the  plaintiff,  J.  D. 
Singletary),  whether  the  judgment  would  have  been  set  aside  by 
reason  of  such  stale  objection  to  the  service  of  the  writ.  The 
distinction  is  obvious;  and  notwithstanding  the  general  stric- 
tures in  Singletary  v.  Carter^  it  may  be  questionable  whether  a 
judgment  of  record  would  be  set  aside  upon  the  mere  fact  that 
an  interested  deputy  sheriff  had  served  the  original  writ.  The 
cases  I  first  cited,  indicate  veiy  differently;  at  least  after  judg> 
ment.  And  see  Ghit.  Gen.  Pr.  262,  and  many  cases  cited  to 
show  the  contrary,  even  if  the  objection  had  been  taken  before 
the  judgment.  Any  one  may  serve  a  process.  But  such  are 
not  for  our  present  consideration.  To  conclude,  then,  the  dis- 
tinction recognized  in  the  cases  I  have  first  cited,  is  between 
irregularities  in  obtaining  a  judgment,  which  are  concluded  ^psa 
facto ^  i.  e.,  by  the  rendition  of  the  judgment;  and  such  irregu- 
larities as  occur  after  the  judgment,  which  could  not  have  been 
before  considered.  This  was  Singletary*8  Case;  and  be  it  con- 
ceded that  that  case  has  some  general  dicta  bearing  upon  the 
one  before  the  court.  But  the  adjudication  proper  of  that  case 
rests  upon  legal  principles,  admissible  in  this  case  only  if  D. 
Boon's  agency  had  occurred  after  instead  of  before  the  or- 
dinaiy's  decree.    A  new  trial  is  therefore  ordered.    I  would  not 
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haye  dwelt  upon  fhe  distinction  upon  which  liie  caw  baras,  and 
which  seems  to  q^ak  for  itself,  bnt  because  of  similar  attempts 
made  to  set  aside  former  proceedings,  and  in  this  way  to  force  a 
rehearing;  and  because  all  the  court  may  not  haye  felt  as  fully 
as  myself  the  principle  of  judicial  estoppels  to  past  litigatioa 
after  judgment. 

CNxALL  and  Etass,  JJ.,  concurred. 

Motion  granted. 

Fbost,  J.,  deliTeved  a  dissenting  opinion. 

IsBsouLAB  JuDOMBHT  18  Vaud  WTtL  SsT  Asmst  IRmIow  ▼•  Andtnom^ 
•2  Am.  Deo.  esi;  Burher.  BOioU,  42  Id.  142;  Jachtmr.  Adcr^nid.  281| 
Jb«  ▼.  JEToyl,  81  Id.  700;  Paiiie*f  Zenae  ▼.  ifooreloNifl,  45  Id.  0B8. 


TiNDAL  V.   TOUOHBEBBY. 

[8  Qmamum,  177.] 

AOBIKMMNT   TO  AnSWXB   FOB  THE  DeBX  OT  AnOCHKB  1%    iHmO  WlppOttsd 

by  a  oopajdeiation  of  benefit  to  the  promiaor  or  buxt  to  the  iraniiee»  «b 
original  oontraot,  and  not  within  the  statate  of  franda. 

SuMMABT  process  on  special  agreement  Under  a  domestio 
attachment^  plaintiff,  a  sheriff^  leyied  upon  a  mare  belonging  to 
the  debtor,  J.  H.  June.  Defendant,  on  the  consideration  that 
the  sheriff  would  allow  June  to  retain  possession  of  the  maze, 
promised  to  give  a  bond  that  the  animal  should  be  deliyered  up 
next  day.  Sheriff  consented,  and  a  justice  of  the  i>eace,  who 
testified  to  the  &ct,  indorsed  on  the  attachment:  *'  I,  Thomas 
Tonchberry,  agree  to  stand  securiiy  for  the  appearance  of  the 
aboTe-named  gray  mare,  to  be  delivered  to  S.  S.  Tindal  to- 
morrow, or  pay  the  amount  of  sixty-eeyen  dollars  fort^-seren 
cents,  and  all  costs  that  may  oocur  on  this  attachment,  this 
sixth  of  September,  1847."  Defendant  put  his  initials, ''  T.  T.,'' 
to  the  indorsement,  but  refused  to  complete  the  execution.  June 
absconded  with  the  mare.  Defendant  moved  for  a  nonsuit  on 
the  ground  that  the  contract  came  within  the  statute  of  frauds, 
and  the  circuit  judge  oveiruled  the  motion.  Defendant  lenewed 
his  motion  for  a  nonsuit  in  the  court  of  appeals. 

Eichardson,  for  the  defendant. 

Hdynotworthf  contra. 

Evans,  J.  In  the  consideration  of  this  case  I  shall  snmnne 
that  the  promise  made  by  the  defendant  was  that  which  was  pnfc 
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in  miting,  and  which  was  rerified  by  the  defendant's  patting 
the  initials  of  his  name,  viz. :  **  that  he  would  stand  seoniitjr  for 
the  appeaianoe  of  the  aboye-named  giay  maie»  to  be  delivered 
to  S.  S.  Tindal  to-morrow,  or  pay  the  amount  of  sixfy-seren 
dollars  and  forty-seven  cents/'  etc.  In  the  oonstmction  of  the 
fourth  section  of  the  statute  of  frauds  we  have  decided,  in  the 
case  of  Fyler  v.  GiveriM,  8  Hill  (S.  0.)  L.  48;  S.  0.,  Biley  L.  56, 
that  the  word  "  agreement"  means  the  same  as  **  promise/'  and 
that  the  statute  does  not  require  that  the  consideration  of  the 
promise  shall  be  in  writing,  but  only  the  promise  itself.  As  to 
the  consideration,  the  statute  does  not  dispense  with  it.  A 
sufficient  consideration  is  equally  necessary  since  as  before  the 
statute.  The  promise  without  a  consideration,  although  the 
promise  be  in  writing,  is  not  binding.  For  this  reason  it  has 
always  been  held  that,  where  the  promise  was  to  answer  for  a 
debt  or  default  of  another,  the  original  debtor  should  be  dis- 
charged, or  there  would  be  no  consideration  to  support  the 
promise — it  would  be  only  collateral;  that  is,  to  pay  in  case  the 
other  did  not.  But  in  cases  where  no  previous  liability  ezisted, 
the  question  always  is.  To  whom  did  the  promisee  look  for  the 
performance  of  the  contract;  did  he  look  to  the  promisor  alone, 
or  only  in  case  a  third  person  did  not  pay  or  perform?  In  the 
first  case,  the  promise  was  original  or  primary.  In  the  last,  it 
was  secondaiy  or  collateral.  The  first  would  not  be  within  the 
statute:  the  last  would  be.  This  is  illustrated  by  the  cases  put 
in  the  books.  If  one  teU  a  shop-keeper  to  ''  let  A.  have  goods, 
and  I  will  pay  for  them,"  this  is  an  original  promise;  but  if  he 
had  said  "  let  A.  have  goods,  and  I  will  be  securily  that  he  will 
pay  for  them;  or  if  he  does  not  pay,  I  will,"  this  is  but  a  collat- 
eral liability,  and  not  binding  unless  it  be  in  writing.  If  in 
writing,  it  would  be  a  binding  promise,  because  the  deliveiy  of 
the  goods  to  A.  would  be  a  sufficient  consideration  to  support 
it.  In  the  case  of  Jihinaan  t.  Barfidd,  1  Nott  &  M.  576,  the 
plaintiff,  a  constable,  had  levied  a  domestic  attachment  on  a 
horse,  and  the  defendant  promised  that,  if  he  would  surrender 
the  horse  to  him,  he  would  pay  the  debt.  This  was  held  to  be 
a  promise  not  within  the  statute,  because  it  was  a  direct  promise 
to  pay,  supported  by  a  sufficient  consideration.  The  same 
remark  will  apply  to  the  cases  of  WUliaTns  T.Leper,  8  Burr.  1886; 
Edwards  v.  Kelly,  6  Man.  &  Sel.  204,  and  the  case  of  Casaing 
V.  Auberi,  2  East,  826.  In  all  these  cases,  the  plaintiib  being 
about  to  enforce  a  distress  for  rent,  the  defendants  promised  to 
fajtheicnt  if  the  plaintiib  would  forbear  to  enfoioe  the 
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Bat  if  no  rent  had  been  due,  then  the  promise  would  not  have 
been  binding,  as  well  becanse  there  was  no  writing,  as  because 
there  was  no  consideration.  Thus  in  the  case  of  Thomas  t.  WUl- 
iama,  21  Eng.  Com.  L.  281,  the  promise  was  not  only  to  pay  the 
rent  that  was  due,  bat  also  that  which  woold  be  dae  at  a  fatare 
time.  This  promise  was  held  to  be  within  the  statate,  or,  to 
speak  more  accurately,  it  was  held  to  be  Toid,  becaase,  as  to  the 
rent  which  was  not  due,  the  landlord  had  no  lien,  and  there  was 
no  consideration  to  support  the  promise. 

In  the  case  of  Farley  ▼.  Cleveland,  4  Oow.  432  [16  Am.  Dec. 
887],  it  was  held  that,  where  the  promise  was  founded  on  a  new 
and  original  consideration,  of  benefit  to  the  defendant,  or  hurt 
to  the  plaintiff,  the  subsisting  liability  of  the  original  debtor  was 
no  objection  to  the  recovery.  In  the  English  cases  it  would 
seem  to  be  considered  as  necessary  that  the  original  debtor 
should  be  discharged.  In  the  case  of  Edwards  ▼.  KeUy,  it  was 
held  that  the  original  debtor  was  discharged  by  the  distress, 
which  was  a  satisfaction.  The  proceeding  by  attachment,  is  a 
proceeding  in  rem,  and  is  like  the  seizing  of  goods  under  a  dis- 
tress warrant,  or  under  execution;  a  presumptive  satisfaction, 
until  the  goods  seized  are  sold,  or  accounted  for.  The  case  of 
AiJcinson  t.  Barfield  is  authority  that,  by  the  levy  of  the  attach- 
ment, the  original  debtor  was  discharged;  or  that  his  discharge 
was  immaterial,  where  the  promise  was  founded,  as  in  Farley  t. 
Cleveland,  on  a  new  and  original  consideration  of  benefit  to  the 
promisor,  or  hiurt  to  the  promisee— either  will  be  sufficient  for 
this  case. 

Apply  these  principles  to  the  case  under  consideration,  and 
what  is  the  result  ?  The  plaintiff  deliyered  up  the  mare,  in  which 
he  had  a  qualified  property,  at  the  defendant's  request.  This 
was  a  consideration  of  injury  or  hurt  to  him,  sufficient  to  sup- 
port the  contract.  In  consideration  of  this,  the  defendant 
promised  that  he  would  be  security  for  the  appearance  of  the 
mare  the  next  day,  and  for  her  deliyery  to  the  plaintiff.  Words 
are  to  be  construed  according  to  the  intention  of  the  parties. 
The  eyidence  authorizes  no  such  conclusion  as  that  June  was 
bound,  by  any  promise,  to  deliver  the  mare,  for  the  performance 
of  which  he  was  liable,  but  all  the  evidence  shows  that  June  was 
resisting  the  levy,  and  endeavoring  to  carry  off  the  mare  without 
the  plaintiff's  consent.  The  promise  was  not,  therefore,  that 
the  defendant  would  guarantee  that  June  should  return  the 
maie,  conunitted  to  him  as  a  bailment  by  the  plaintiff,  but  the 
defendant  took  upon  himself  the  obligation  that  the  mare  should 
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be  delivered  at  the  time  specified.  It  iras,  theref ore,  an  original 
promiaey  and  not  within  the  statate  of  ftauda.  It  is  not  like  the 
ease  of  Bitcianyr  v.  Damall,  2  Ld.  Baym.  1086.  There  the  al- 
legation was  ihat  the  defendant  promised  that  Edwards,  to 
whom  the  horse  was  loaned,  should  return  him;  not,  as  in  this 
case,  that  the  horse  should  be  returned.  In  that  case,  the  court 
say,  that  as  Edwards  was  liable  in  detinue  on  the  bailment,  the 
defendant's  liability  was  only  collateral  to  answer  in  the  default 
of  another.  In  this  case  it  does  not  appear  that  the  plaintiff 
gave  any  credit  to  June  whatever;  the  bond  to  be  giyen  was  the 
defendant's  bond,  not  June's  bond  with  the  defendant  as  secur- 
ity. It  seems  to  me,  therefore,  that  this  case  is  within  the 
reasons  of  the  court,  in  the  case  of  Buckmyr  t.  DamaUt  that 
where  the  whole  credit  is  giyen  to  the  undertaker,  so  that  the 
other  party  is  but  his  servant,  and  there  is  no  remedy  against 
him,  it  is  not  a  collateral  undertaking,  as  it  would  be  where  the 
undertaker  comes  in  aid  of  another's  liability,  and  both  axe 
answerable  according  to  their  distinct  engagements. 

According  to  the  beet  intezxnretation  I  can  give  to  the  promise 
of  the  defendant,  he  alone  was  looked  to  for  the  performance  of 
it.  It  is  the  same  as  if  the  mare  had  been  deliyered  to  him. 
The  bailment  was  to  him  and  not  to  Jime,  and  consequently  it 
is  an  original  undertaking  on  his  part 

The  motion  is  dismissed. 

BioHABDSON,  O'NxALL,  and  Fbost,  JJ.,  conouxied. 
Wabdlaw  and  WnHms,  JJ.,  dissented. 
Motion  refused. 


FBomsB  TO  IvDBDnFT  A  SHSBivr  lOB  Rniobcino  Air  Bzsoimov,  mikU 
by  one  other  than  the  ezeoation  creditor,  is  not  yold  for  want  of  oonrfdem- 
tkxi,  and  being  aa  original  ooatmet,  need  not  bein  wtiting:  2Vstt.  JITortliy^ 
Sft  Am.  Deo.  282. 


Bask  of  Sodth  Gaboijna  i;.  S.  0.  M.  Go- 
es SXBOBBABT,  190.] 

Vhkjsriww  MUST  HAVB  LioAL  TiTLB  at  oommenoement  of  aotion  totry  titie. 

SnBinr'B  Dbkd,  Datsd  attkb  Com memcxmsmt  or  Aoixok,  will  not  rap- 
port treepaM  to  try  title  to  land  pnrohaaed  by  plaintiff  at  jndielal  aale 
prior  to  the  proceeding. 

Tbbspass  to  tiy  title.  Plaintiff  held  a  judgment  against  Abra- 
ham Markley,  and,  on  his  death,  xevived  the  same  against  his 
administrator  cum  testamenlo  annexo  de  bonis  non,  anda  tn^t  of 
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land  alleged  to  belong  io  tiie  estate  was  sold  under  execution  of 
the  jadgment.  Plaintiff  beoame  the  purchaser,  and  received  a 
sheriffs  deed«  dated  October  14, 1847.  The  land  was  located, 
being  known  as  the  Gibbes  tract,  and  plaintiff  produced  a  grant 
of  the  same  to  Abraham  Markley,  dated  Noyember  8,  1788. 
Plaintiff  also  gave  in  evidence  a  deed  from  B.  A.  Markley,  ex- 
ecutor of  A.  Idburklej,  to  defendant,  dated  November  9, 1886,  of 
the  land  in  controversy.  The  writ  in  this  case  was  issued  in 
October,  1846.  Motion  was  made  for  nonsuit,  on  the  ground 
that  plaintiff  had  no  title  to  the  land  when  the  action  com- 
menced. The  exception  was  waived,  and  defendant  proceeded 
to  establish  title  by  possession.  It  was  proved  that  Gibbes,  the 
original  settler,  had  lived  upon  and  cultivated  the  land  for  up- 
wards of  fifty  years.  It  was  not  caUed  the  Markley  tract  until 
within  a  year  past.  It  was  also  proved  that  defendants  gave 
permission  to  some  persons  to  put  up  a  school-house  on  the  land 
in  the  summer  of  1886,  and  that  in  the  fall  of  this  year  they 
began  to  dear  a  field,  which  had  been  cultivated  to  date  of 
action.  On  the  ruling  of  the  court  that  plaintiff's  title  must  be 
referred  to  the  date  of  the  sheriff's  deed,  and  that  the  writ  was 
issued  before  the  execution  of  the  deed,  a  nonsuit  was  taken, 
and  plaintiff  moved  the  court  of  appeals  to  set  it  aside.  The 
other  facts  appear  in  the  opinion. 

By  Court,  Evahs,  J.  The  plaiiitiib  purchased  the  land  at 
sheriff's  sale  in  October,  1846.  They  sued  out  their  writ  in 
trespass  to  try  titles  against  the  defendants  immediately  after. 
The  sheriff's  deed,  made  in  consequence  of  the  sale,  was  dated 
the  fourteenth  of  October,  1847,  about  a  year  after  the  com- 
mencement of  the  action.  The  question  is.  Can  the  action  be 
sustained?  In  the  action  of  trespass  to  try  title,  as  well  as  in 
other  actions,  the  question  alvirays  is.  Had  the  plaintiff  a  cause 
of  action  when  the  suit  was  conmienced?  No  action  lies  except 
for  some  infraction  of  legal  right  or  the  omission  of  some  legal 
duty;  and  how  can  it  be  said,  in  the  usual  language  of  the  writ, 
that  the  defendant  with  force  and  arms  entered  the  close  of  the 
plaintiff  and  him  therefrom  did  eject,  etc.,  when  the  plaintiff 
was  not  at  that  time  the  owner  of  the  land?  unless  the  sheriff's 
sale  without  a  deed,  will  operate  to  transfer  to  the  purchaser  the 
legal  estate  in  the  land.  In  Holmes  v.  McMofder,  1  Bich.  Eq. 
340,  the  court  of  equity  decided  that  the  title  of  a  purchaser  at 
sheriff's  sale  should  be  referred  to  the  date  of  his  conveyance 
and  not  to  the  day  of  the  sale.  This  seems  to  me  to  be  an  inev- 
itable conclusion  from  legal  principles.    Until  the  deed  is  made, 
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the  title  is  inchoate.  It  is  merely  executory.  No  legal  estate 
passes.  It  is  at  best  bat  an  equitable  title,  and  I  presume  it  has 
never  been  supposed  that  a  possessory  action  conld  be  brooghi 
on  a  mere  equitable  title.  By  the  forty-fifth  section  of  the  act 
of  1786y  it  is  enacted  that ''  no  conyeyance  of  any  lands,  tene- 
ments, or  hereditaments  within  this  state  shall  pass,  alter,  or 
change  from  one  person  to  another,  any  estate  of  inheritance, 
in  fee-simple,  etc.,  unless  the  same  be  in  writing,  signed,  sealed, 
and  recorded."  This  act  must  apply  as  well  to  transfers  of  real 
estate  made  by  the  sheriff  as  to  other  oonveyanoes.  The  sheriff 
is  the  agent  appointed  by  law  to  sell  and  transfer  the  legal  estate^ 
from  the  debtor  to  the  purchaser.  In  inyestigating  a  title  de- 
riyed  from  the  sheriff,  it  is  the  daily  practice  to  refer  to  the  leyy^ 
and  sale  book,  not  as  constituting  the  title  to  the  land,  but  Uy 
ascertain  whether  the  sheriff  has  conyeyed  the  land  he  levied  on 
and  sold.  For  the  same  purpose,  in  a  case  where  the  deed  wa» 
made  under  a  power  of  attorney,  we  would  look  to  the  power  to 
know  if  the  agent  had  authority  to  convey  the  land  in  dispute. 
But  it  is  supposed  this  case  is  settled  by  the  case  of  McOaU  v. 
Campbell,  9th  vol.  MS.  Dec.  117,  and  the  case  of  Kingman  v. 
Ohver,  8  Rich.  27  [45  Am.  Dec.  756].  In  these  cases  the  ques- 
tion was  whether  a  purchaser  at  sheriff's  sale  who  paid  the  pur- 
chase money  and  went  into  possession,  but  received  no  title 
until  after  he  was  sued,  was  liable  for  mesne  profits.  A  ques- 
tion very  different  from  that  which  this  case  presents. 

In  the  case  of  JfbCofl  y.  OompfteS,  it  is  said  that  when  the  suc- 
cessor of  the  sheriff  who  sold  the  land  and  received  the  pur- 
chase money,  made  the  title,  it  should  have  relation  to  the  time 
when  the  title  should  have  been  executed.  This  dictum  was 
true  so  fiur  as  it  applied  to  the  question  then  before  the  court 
It  should  have  relation  back  so  as  to  protect  Campbell  from  any 
liability  for  mesne  profits;  but  that  is  vexy  far  from  deciding 
that  Campbell  could  have  brought  an  action  to  recover  the  land 
before  he  had  any  legal  conveyance  of  the  estate.  In  eveiy  ac- 
tion the  question  is,  whether  the  plaintiff  has  such  an  interest  as 
entities  him  to  recover  when  the  suit  v^as  commenced.  No 
plaintiff  can  recover  without  showing  this.  Were  the  phdntifiEs 
the  legal  owners  of  this  land,  when  they  sued  out  the  writ?  I 
think  it  veiy  clear  they  were  not;  and  of  course  they  could  not 
maintain  the  action.  If  they  had  gone  into  possession  under 
the  equitable  tiUe  acquired  by  the  sale,  and  the  license  which 
that  gave  them,  and  the  heirs  of  Markley  had  sued  them, 
before  the  sheriff's  tiUe  was  made,  then  they  would  have  been 
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protected  from  any  liability  for  mesne  profits,  on  the  authority 
of  the  cases  above  cited;  bat  they  could  not,  as  plaintiffs,  demand 
the  possession  of  the  land,  until  they  were  inyested  with  the 
legal  estate,  which  can  be  done  only  by  a  conyeyanoe  in  writing, 
signed,  sealed,  and  deliyered  by  the  owner,  or  some  one  author- 
ized by  law  to  oonyey.  I  think,  therefore,  the  nonsuit  was 
properly  ordered,  and  the  motion  to  set  it  aside  is  dismissed. 

^e  whole  court  concurred. 

Motion  refused. 


BiOBT  ov  Acnov  at  Law  n  Vistid  Solblt  in  the  psrty  haying  the  ttrio* 
Uk^  title  and  interat  in  exdnsion  of  the  equitable  claim:  Som  y.  Lqfan^  43 
Am.  Deo.  876;  Owen  y.  Bcurhadale,  47  Id.  348.  The  following  deoiaione 
oppose  the  prinoiple  of  the  leading  oate:  Fergu&on  y.  if ilet,  44  Id.  702;  Hunter 
V.  HaU<m,  45  Id.  117. 

Tex  fbingifal  oass  is  oitxd  to  the  point  that  the  title  which  the  exeoation> 
defendant  had  at  the  time  of  aale  remains  with  him  until  the  exeontion  and 
delivery  of  the  sheriff's  deed  to  the  poiohaser:  Leffer  y.  Doyte^  11  Bich.  118. 

"I>iD  Plaintiif  HAys  Caubb  or  Aonov  at  the  commencement  of  the 
salt  ?  **  is  the  question  in  an  action  to  try  titles,  as  in  all  other  actions.  Fol- 
lowing the  principal  case,  it  has  been  decided  that  plaintiff  can  not  by  snpple- 
mental  complaint  set  up  a  deed  of  partition  obtained  from  the  probate  Judge. 
after  commencement  of  the  aotfon:  Moen  y.  Johmmm^  14  8.  C.  486. 


MoElHENNY  v.   WyiiEBL 

[S  SnoBBUff,  184.) 

QfiiaiouB  AnmANOB  or  Qvfigbr  in  Lsyruro  Eubuution  is  at  the 
ant*s  peril,  in  showing  that  he  is  in  every  respect  faultless. 

I^yr  UvNBOissABiLT  Madk  at  Night  is  TssspAas,  even  on  the  part  of  a» 
officer,  when  accompanied  by  acts  of  violence  or  insult,  and  much  mors* 
the  officious  act,  under  such  circumstances,  of  a  person  who  has  volun- 
teered  to  assist  an  officer,  and  has  been  forbidden  by  a  party  rightfully 
in  possession  of  the  property  to  enter  his  house. 

Tbsspasb,  for  entering  plaintiff's  bouse  in  the  nighi-time,  and 
committing  acts  of  yiolence.  It  was  proyen  that  Leroy  Dayis, 
on  specious  pretense,  got  a  bill  of  sale  of  plaintiff's  slayes,  and 
then  bought  up,  at  a  great  discount,  enough  of  the  plaintiff's 
paper  to  coyer  the  amount  due  for  them.  Plaintiff  still  retained 
possession  of  the  slayes  on  a  contract  of  hire.  A  judgment  was 
confessed  by  Dayis,  and  execution  issued  thereon;  and  the 
deputy  sheriff,  accompanied  by  Dayis,  defendant,  and  another, 
went  to  plaintiff's  house  at  a  late  hour  of  night  to  leyy  on  the 
slayes.  Aiter  examining  the  negro-quarters  and  kitchen,  the 
deputy,  defendant,  and  another  entered  the  dwelling,  when  the 
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defendant  pushed  adde  a  plank  in  the  ceiling  and  climbed  into 
the  ganet.  He  found  the  slayes  there,  and  handed  them  down 
to  the  deputy,  who  then  leyied  upon  them.  Many  acts  of  rude- 
ness and  violence  were  testified  to  by  plaintiff's  family,  but 
denied  by  the  deputy.  The  defendant  acted  of  his  own  head, 
and  the  deputy  did  not  ask  his  assistance.  He  went  along  as 
the  fast  friend  of  Davis,  to  show  the  property.  The  other  facts 
appear  in  the  opinion.  Jury  found  for  plaintiff  one  hundred 
and  serenty-fiye  dollars  damages,  and  defendant  moved  the  court 
of  appeals  for  a  new  trial. 

MsAliUy,  for  the  defendant. 

RuUand,  canira. 

By  Court,  O'Nball,  J.  The  second  sentence  of  the  fifty- 
second  section  of  the  act  of  1889, ''  concerning  the  ofllce,  duties, 
and  liabilities  of  sheriff,"  provides:  ''  The  sheriff  by  himself,  or 
his  regular  deputy,  shall  have  power  to  call  out  the  posse  comr 
Uatus  to  his  assistance,  whenever  he  is  resisted,  or  has  reasonable 
grounds  to  suspect  and  believe  that  such  assistance  will  be 
necessary  in  the  service  or  execution  of  process,  in  any  criminal 
case."  If  expressio  unius  be  exclusio  aUerius,  then  it  would 
seem  to  be  too  plain  to  admit  of  doubt  that  the  posse  can  only 
be  called  out  in  criminal  oases.  If,  however,  the  power  still 
remains  in  executing  final  process  in  civil  cases,  it  does  not 
authorize  such  a  resort,  until  there  be  resistance,  or  a  show  of 
it.  Here  there  was  nothing  like  resistance.  The  slaves  wece 
merely  concealed. 

It  may  be,  and  I  think  that  is  the  better  opinion,  that  the 
sheriff  or  his  deputy  may  take  with  him  assistants,  in  the  execu- 
tion of  final  or  mesne  process.  It  is  true,  it  is  said,  in  Bac. 
Abr.,  tit.  Trespass,  G. :  "  If  a  stranger  have  officiously  assisted 
a  sheriff  in  the  execution  of  a^.  /a.  which  issued  upon  a  regular 
judgment,  he  is  not  liable  to  an  action  of  trespass,  for  it  is  not 
only  lawful,  but  it  is  the  dufy  of  eveiy  man  to  assist  in  the  exe- 
cution of  such  writ."  Templeman  v.  Oase^  10  Mod.  24,  25,  is 
referred  to;  and  it  is  true,  in  the  third  ruling  it  is  said,  '*  the 
command  or  desire  of  the  bailiff  is  not  necessary,  for  every  one 
not  only  may,  but  is  by  law  bound  to  give  their  assistance  to 
officers  in  execution  of  justice."  But  on  referring  to  the  case 
it  does  not  seem  to  have  been  necessarily  involved.  The  de- 
fendant pleaded  that  he  entered  in  aid  of  a  bailiff,  who  had  a 
writ  of  execution  and  took  the  goods  of  another,  and  not  the 
plaintiff.    The  plaintiff  demurred.    In  such  a  case  an  entry  in 
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of  a  bailiff  was  to  be  presumed  to  be  by  bis  oommand.  In 
Bac.  Abr.y  at  the  same  refezence,  it  will  be  found  that  an 
officioiiB  assistant,  entering  without  the  command  of  the  sheriff 
or  his  deputy,  or  bailiff,  can  not  justify  as  they  can.  He  takes 
upon  himself  the  peril  of  showing  that  he  is  in  every  respect 
faultless. 

In  this  case  there  are  many  features  like  the  case  of  Park  and 
Percival  v.  Evans,  Hob.  62,  under  bailiff.  It  appears  there  that 
the  bailiff  and  others  knocked  at  the  door  of  Park's  house, 
with  private  process  to  arrest  one  Brocklesberry,  who  lodged 
there.  Park's  wife  opened  the  door  a  little;  Uiey  thereupon 
rushed  in  with  drawn  swords,  bore  down  the  lady,  and  broke 
open  the  chamber  door;  and  also  broke  open  Percival's  house 
adjoining,  to  get  instruments  to  break  doors.  The  Lord  Chief 
Baron  and  Chief  Justice  Hobart  held  the  first  entry  unlawful, 
for  the  opening  of  the  door  was  occasioned  by  their  craft,  and 
then  used  to  the  violence  which  they  intended.  Here  the  de- 
fendant was  in  company  with  the  deputy;  there  is  no  evidence 
whatever  that  he  went  at  his  request:  they  went  at  night  after 
the  family  had  retired  to  rest.  They  opened  and  entered  the 
kitchen;  there  the  son  of  the  defendant  found  them;  the  deputy 
followed  him  into  the  dwelling,  as  he  said.  After  examining  a 
negro-house,  the  pariy  returned  to  the  kitchen;  the  fire  was 
extinguished  by  one  of  the  plaintifl^s  sons.  The  party  then 
builded  a  fire  near  the  door  of  the  dwelling-house.  They 
entered  it  against  the  will  of  the  plaintiff.  The  defendant  in 
the  entry  and  in  going  up  aloft  acted  of  -his  own  head.  The 
witness  of  the  plaintiff  proved  that  they  carried  torches  through 
the  bouse,  examined  under  the  beds,  where  the  plaintiff,  his 
daughters,  and  other  members  of  the  family  were  sleeping. 
This  was  as  much  an  entry  by  craft  as  was  the  case  in  Park  and 
Percival  v.  Evans,  and  the  entiy,  like  that,  unlawful. 

But  in  another  point  of  view,  the  defendant  ought  to  be  re- 
garded as  a  trespasser  without  justification.  It  is  plain  that  the 
whole  affiur  was  got  up,  so  as  to  give  to  Davis  the  possession  of 
the  slaves.  He  was  in  company,  but  did  not  go  to  the  house; 
he  waited  in  the  road,  until,  like  the  lordly  beast  of  the  forest, 
his  pr^  could  be  hunted  down  for  him.  It  is  the  first  time  in 
the  history  of  jurisprudence  that  a  defendant  in  execution  was 
one  of  the  sheriff's  assistants  to  make  a  levy.  It  is  only  to  be 
believed  that  he  did  assist  in  order  to  secure  the  property  to 
himself.  The  defendant  was  his  friend;  he  was  one  of  the  ap- 
praisers of  the  property,  when  he  was  to  take  it  at  a  valuation 
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from  the  plaintiff:  he  was,  I  think,  one  of  the  witnesses  to  the 
deed;  the  next  day  after  this  afEedr,  he  and  his  brother  came  hack 
and  demanded  the  negroes'  clothes — ^they  were  xefosed;  he  and 
his  brother  then  went  into  the  negro-hoose,  on  the  plaintiffs 
land,  tore  down  a  dresser,  and  took  away  the  negroes'  dothes. 
These  occnrrenoes,  on  the  next  day,  were  in  proof,  bat  were  not 
allowed  to  enter  into  the  rerdict.  They,  howeyer,  show  that  the 
acts  of  the  defendant  were  not  in  aid  of  the  law;  bat  that  they 
were  the  resnlt  of  the  strong  willful  man's  power  over  the  poor 
and  the  weak.  I  think,  too,  that  the  leyy  in  the  night  may,  as 
in  The  State  y.  Thaokam  and  Maii^aan,  1  Bay,  860,  be  yeiy  well 
thrown  into  the  scale  to  show  that  this  was  a  mere  naked  tres- 
pass under  color  bat  withoat  the  sanction  of  law.  It  is  troe 
that  it  may  often  be,  that  a  leyy  can  only  be  made  at  night,  and 
where  that  necessity  is  shown,  I  should  think  it  might  excuse 
the  officer.  But  when  he  goes  without  any  preyious  attempt  to 
leyy,  at  a  late  hour  of  the  night,  and  thus  unnecessarily  intrudes 
on  the  rest  of  the  debtor  and  his  family,  it  shows  a  wantonness 
which  may  eyen  make  a  sheriff  a  trespasser  from  the  beginning, 
much  more  an  officious  assistant. 

It  is  true,  as  is  ruled  in  De  Orqffertreid  y.  MUcheU,  8  McCord, 
506  [15  Am.  Dec.  648],  a  man  can  not  make  his  house  the  pro- 
tection of  another's  goods  against  execution.  But  in  this  case, 
although  legally  the  slayes  were  the  property  of  Dayis,  yet  they 
were  not  in  the  possession  of  the  plaintiff,  asm  De  Qraffeareid  y. 
MUchellf  to  assist  the  owner  in  keeping  them  from  seizure  under 
execution.  They  had  been  rightfully  in  the  plaintiffs  posses- 
mon,  under  the  contract  of  hiring,  which  had,  it  is  troe,  termi* 
nated.  But  the  owner  had  not  demanded  possession.  Indeed^ 
he  liyed  in  North  Carolina,  and  I  am  not  aware  that  he  had 
made  any  application  for  the  slayes  personally,  or  by  agent. 
The  plaintiff,  too,  had,  I  think,  a  great  equity  to  retain  the  pos- 
session, until  this  whole  a£EiEur  was  inyestigated,  in  another 
forum,  and  Dayis'  accounts  were  properly  arranged  and  set* 
tied.  Hence  this  case  is  not  at  all  parallel  to  De  Chxffenreid 
y .  MUcheU,  and  the  sanctity  of  the  plaintiffs  house  is  not  affected 
by  officiously  attempting  to  conceal  the  property  of  another. 

The  trespass  of  the  defendant,  without  justification  or  excuse^ 
being  made  out,  we  think  there  is  nothing  in  any  of  the  grounds 
of  appeal,  which  ought  to  send  this  case  back  for  another  triaL 

The  motion  is  dismissed. 

The  whole  court  concurred, 
refused. 
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Pkbsov  AxmsQ  as  Quickr  wrrHoirr  Color  of  Biobt  Is  a  nsittper  and 

pemoally  responsiUe  for  his  act:  Pljfmouth  ▼.  PabUer,  44  Am.  Deo.  574; 

Beed  ▼.  i^aes,  10  Id.  122.    Am  to  officer's  liability  for  illegal  and  oppraasiTa 

«oIb  in  serring  proesss,  see  Board  ▼.  Frtrtman,  12  Am.  Deo.  197;  BarrtU  r. 

IFMte,  14  Id.  802. 


Rat  i;.  Hill. 

[S  SiaonLurv.  39T.] 
BLDni  ICak  mat  Haki  a  Will,  if  other  requisite  peroeptiTa  faonUlflS  ffo- 

aaiii,  and  he  be  of  sound  mind. 
WmriBBn  of  Will  Muarr  Sign  in  Fkssejuce  of  Buxm  Tmbsatob,  so  that 

lie  may  know  and  verify,  by  his  remaining  senses,  that  they  an  aetoally 

patting  their  signatures  to  the  right  document. 
Mabx  of  Blivd  Testator  is  Equitalknt  to  Sionatubx,  when  thron^^ 

want  of  learning  or  nenroos  debility  he  is  incapable  of  sabscribing  his 

name;  and  in  affixing  his  mark,  it  is  competent  for  some  one  to  goide 

his  hand. 

Appeal  from  the  yerdict  in  the  drotdt  court  sustaimiig  the  de- 
cision of  the  ordinary,  whereby  the  will  of  John  Calvert  was 
approved.  Testator  was  an  aged  man  and  wholly  blind,  his 
bearing,  also,  being  somewhat  affected,  but  still  of  firm  mind 
and  capable  of  understanding  and  transacting  business.  At  his 
request  and  under  his  dictation,  Hugh  Dickson  wrote  and  read 
to  him  his  will,  which  he  approved.  Testator  affixed  his  mark, 
in  lieu  of  signature,  to  the  will  in  the  presence  of  Dickson  and 
two  other  neighbors,  Stewart  and  Bobinson,  and  these  three 
subscribed  their  names  as  attesting  witnesses.  The  other  facta 
appear  in  the  opinion.  The  jury  found  for  the  will  under  the 
instructions  of  the  court,  and  defendants,  executors  of  John 
Calvert,  moved  the  court  of  appeals  for  a  new  trial,  mainly  on 
the  following  grounds:  1.  Because  the  judge  charged  that  the 
testator,  though  wholly  blind,  was  capable  of  making  his  will. 
2.  The  testator  being  blind,  ninety-three  years  old,  and  partially 
deaf,  the  will  should  have  been  read  to  him  in  the  presence  of 
all  the  attesting  witnesses.  8.  Because  his  honor  should  have 
charged  that  it  was  not  sufficient  for  the  witnesses  to  subscribe 
within  the  reach  of  the  testator's  remaining  senses,  and  within 
the  power  of  his  observation;  but  that  the  witnesses  should 
bave  been  so  near  testator  that  he  could  have  known,  by  actual 
touch  and  hearing,  that  they  were  honestly  subscribing  the  will. 
4.  Because  his  honor  held  that  the  testator,  though  blind,  could 
sign  by  his  mark,  his  hand  being  held  and  guided  by  another. 

Tfilson,  for  the  defendants. 

Martin  and  Perrin,  conira. 
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By  Ootirt,  Eyahb,  J.  Hie  questions  azgaed  in  this  case  ate: 
1.  Oan  a  blind  man  make  a  will  ?  2.  Was  tliis  will  si^ed  hj 
the  testator,  within  the  meaning  of  the  act  of  1789  f  8.  Was  it 
sabscribed  in  his  presence  by  the  witnesses?  These  I  propose 
briefly  to  consider  in  their  order. 

1.  It  may  be  tme,  as  stated  in  the  aigoment  by  the  appel- 
lant's counsel,  that  there  is  no  reported  case  in  which  it  has 
been  deci%)ed  that  a  blind  man  may  make  a  will,  but  the  propo- 
sition is  affirmed  in  all  the  elementary  writers;  and  wherever 
spoken  of,  is  assumed  as  an  undeniable  fact.  In  Williams  on 
Executors,  16,  it  is  said  a  ''  blind  man  may  make  a  will,  but  cer- 
tainly there  is  more  difficulty  in  proving  the  requisites  of  the 
statute  than  in  the  case  of  one  who  can  see."  In  the  case  of 
Neil  V.  NsU,  1  Leigh,  23,  and  in  our  own  case  of  Reynolds  t. 
Beynolds,  1  Speers'  L.  253  [40  Am.  Dec.  699],  the  fact  that  a 
blind  man  may  make  a  will  is  assumed,  and  referred  to  as  illus- 
trating the  meaning  of  the  reqtiirement  of  the  statute  that  the 
will  must  be  attested  and  subscribed  in  the  presence  of  the  tes- 
tator. This  class  of  persons  are  not  excepted  by  the  act,  as 
infants,  femes  covert,  and  persons  non  compos  mentis  are,  unless 
they  come  within  the  last  description,  a  proposition  which  I 
presume  none  will  affirm.  Even  among  those  who  are  bom 
blind,  instances  are  not  wanting  of  the  highest  degree  of  mental 
culture  and  attainment,  eren  in  those  sciences  where  it  would 
seem  sight  was  of  the  greatest  importance:  and  among  those 
who  hare  become  blind  from  disease  or  accident,  are  to  be  found 
some  of  the  greatest  names  in  ancient  and  modem  times.  I 
think  therefore  we  may  safely  conclude  that  it  is  settled  law 
that  mere  blindness  does  not  incapacitate  a  man  from  making  a 
will,  and  if  no  adjudged  case  on  the  point  is  to  be  found,  it  ia 
because  no  one  ever  doubted  it  before. 

2.  The  testator  being  unable  to  write  made  his  mark.  Is  thia 
a  signing  within  the  meaning  of  the  statute  ?  Here  again  it  ia 
said  there  is  no  adjudged  case  which  decides  that  the  testator^a 
mark  is  equivalent  to  a  signing.  Such  a  signing  to  a  bond  or 
note  or  deed  has  always  been  held  sufficient.  In  the  case  of 
McNinch  v.  Charles,  2  Bich.  L.  229,  the  will  was  signed  by  the 
testator's  mark,  he  being  too  weak  to  write  his  name.  It  is  true 
the  question  was  not  made,  but  if  there  had  been  anything  in 
the  fact  it  would  hardly  have  escaped  the  notice  of  the  veiy 
sagadons  and  learned  attorney  by  whom  that  case  was  con- 
ducted. The  same  statute  requires  that  the  witnesses  should 
attest  and  "  subscribe ''  their  names.     Subscribe  would  seem 
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from  its  deriTstion  more  imperiously  than  sign  to  reqnire  writ- 
ing. In  many  adjudged  cases  it  has  been  held  that  it  is  no 
Talid  objection  to  a  subscribing  witness  that  he  made  his  mark. 
This  was  decided  in  the  case  of  Addy  t.  Orix,  8  Yes.  604;  and 
in  our  own  case  of  Adams  t.  Champlin,  1  Hill's  Oh.  266^  it  was 
held  a  sufficient  subscribing  within  the  statute^  although  one  of 
the  witnesses  subscribed  by  the  initials  of  her  name.  I  come, 
therefore,  to  the  conclusion,  that  the  mark  of  the  testator,  which 
he  used  to  represent  his  name,  is  a  sufficient  signing  within  the 
meaning  of  the  statute. 

8.  Did  the  witnesses  subscribe  in  the  presence  of  the  testator? 
It  is  certainly  true,  as  said  by  Williams,  that  in  case  of  a  blind 
man's  will  there  is  more  difficulty  in  proving  that  the  requisites 
of  the  statute  have  been  complied  with  than  in  case  of  one  who 
can  see.  The  commentators  on  these  words  in  the  statute  of 
frauds  suppose  that  the  object  in  requiring  the  subscription  of 
the  witnesses  to  be  in  the  presence  of  the  testator,  was  to  pre- 
yent  a  surreptitious  will  from  being  imposed  on  him,  by  the 
witnesses  subscribing  a  different  paper  from  what  he  had  signed. 
The  word  '*  presence  "  is  derived,  by  Richardson  in  his  diction- 
ary, from  prcB  and  ens,  being  before,  in  the  sight  of,  in  front  of, 
in  the  view  of,  as  contradistinguished  from  absent.  Webster's 
dictionary  is  to  the  same  effect.  In  the  case  of  a  will  made  by 
one  who  can  see,  we  have  numerous  cases  construing  the  words 
in  reference  to  the  object  which  seems  to  have  been  in  the  view 
of  the  law-maker,  viz.,  the  prevention  of  fauds.  The  construc- 
tion may  be  thus  stated:  There  must  be  an  actual  presence;  the 
witnesses  must  be  within  the  view  of  the  testator.  There  must 
be  no  intervening  impediment  to  prevent  his  seeing;  but  the 
cases  do  not  require  it  to  be  proved  that  he  actually  did  see;  it 
is  enough  if,  from  the  position  in  which  he  was,  he  could  have 
seen  them  subscribe.  The  substance  of  the  cases  requires 
that  the  subscription  by  the  witnesses  should  be  within  the 
inspection  of  the  testator,  that  he  might,  if  he  choose,  look  at 
them  at  the  moment  of  subscription,  and  thus  by  means  of  his 
sight  prevent  the  practice  of  any  fraud.  In  the  case  of  a  blind 
man  we  have  none  of  the  light  which  adjudged  cases  shed  upon 
a  subject.  It  is  said  by  one  of  the  judges  of  the  supreme  court 
of  Virginia,  in  Neil  v.  Neil,  1  Leigh,  29,  before  referred  to,  that 
**  the  circumstance  that  the  blind  man  had  directed  his  will, 
and  when  it  was  read  to  him  directed  attestation  to  be  made,  it 
being  attested  in  the  same  room  in  his  presence,  and  the  terms 
of  the  statute  complied  with,  although  he  had  lost  the  control- 
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ling  power  of  sight,  and  no  fraud  being  alleged^  lias  been  held 
sufficient  for  probate/'  The  fact  that  it  was  attested  by  the 
witnesses  in  the  same  room  where  the  testator  was,  though  good 
if  the  testator  could  see,  yet  that  might  not  suffice  in  the  case 
of  a  blind  man. 

The  better  rule,  I  think,  is  that  intimated  in  the  case  of  Bey^ 
nolda  T.  Beynolds,  1  Speers'  L.  266  [40  Am.  Dec.  599],  in  which 
it  is  said:  "  It  was  correctly  said  in  the  argument  that  a  blind 
man  may  make  a  will;  but  then  he  must  first  be  made  sensible 
through  his  remaining  senses  that  the  witnesses  subscribed  in 
his  presence,  which  may  be  done  by  great  care."  In  the  case  of 
a  blind  man  the  superintending  control  which  in  other  cases  is 
exercised  by  sight  must  be  transferred  to  the  other  senses;  and  if 
they  are,  or  may,  at  his  discretion,  be  made  sensible  that  the  wit- 
nesses are  subscribing  the  same  will  that  he  had  signed,  I  should 
think  it  ought  to  suffice.  This  is  in  accordance  with  the  charge 
of  the  circuit  judge.  He  says  the  question  submitted  to  the 
jury  was,  '*  Whether  the  witnesses  attested  and  subscribed  the 
will  within  the  reach  of  the  testator's  remaining  senses,  when 
he  was  conscious  of  what  they  were  doing,  and  might  if  he 
chose  have  ascertained  that  they  were  subscribing  his  will.'' 
According  to  the  evidence,  the  subscription  by  the  witnesses 
was  within  two  feet  of  the  testator.  Bobinson  says:  '*  I  think 
the  testator  knew  what  we  were  doing  when  we  signed — ^he  might 
have  heard  the  scratching  of  the  pen."  Dickson  says,  the  sign- 
ing was  *'  so  near  that  the  testator  must  have  been  aware  of  what 
we  were  doing."  **  He  did  not  touch  them,  but  he  might  easily 
have  done  so." 

I  am  of  opinion  the  law  was  correctly  stated  to  the  jury  by  tha 
circuit  court,  and  the  motion  is  therefore  dismissed. 

The  whole  court  concurred. 

Motion  refused. 


Will  or  Blind  TiarAica  Vaud:  See  HemplM  v.  ffemphiU,  21  Am.  Dm. 
S31.  Aa  to  capacity  of  testator  in  general,  eee  Kmne  ▼.  Kntne^  Id.  78^ 
Den  V.  Johnson,  8  Id.  610. 

Attbstatiom  of  Will:  See  BwrwtU  ▼.  (7or6ia,  10  Am.  Dec  404,  and  doK 
where  the  qaestion  is  considered  at  length. 

TssTAToa  MAT  Makb  HIS  Mark,  for  signatore:  Cke^ot  ▼.  BopM  ifle> 
tkmarjf  Convention,  40  Am.  Dec  225. 
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• 

Ball  v.  Deas  ajs[d  Wifb  eef  al. 

Ukbt  of  Subtxtobship  in  Jozht  DBynaB.^Wli«rB  by  a  will  the  dtnrimm 
are  mede  joint  tenantB  and  one  diee  beforo  tbe  testetor,  the  otfaen  take 
his  share  by  right  of  earvivonhip. 

Tbe  opinion  states  the  facts. 

NorOirop^  for  the  appellant. 

JoBHSOH,  Chancellor.  The  late  John  Coming  Ball,  of  St. 
Johns,  Berkeley,  by  his  last  will  and  testament,  dated  the 
eleyenth  of  May,  1839,  beqneathed  and  devised  as  foUows:  **  I 
give  and  bequeath  all  my  estate,  real  and  personal,  to  my  sister, 
I^dia  Jane  Waring,  and  her  three  children,  John  Ball  Waring, 
Ann  Simons  Waring,  and  Francis  M.  Waxing,  to  iheir  heirs  and 
assigns.''  He  left  some  few  specific  legacies,  made  no  residuaiy 
danse  to  his  will,  and  appointed  ihe  defendants,  E.  H.  Deas,  and 
Keating  S.  Ball,  and  James  Simons,  Esq.,  execntors;  the  last- 
named  of  whom  has  not  qualified.  Mrs.  Lydia  Jane  Waring 
died  in  1840,  leaving  her  last  will  and  testament,  bearing  date 
fhe  eleventh  of  July  of  that  year,  whereby  she  gave  all  her  real 
and  personal  estate  to  her  iliree  children  above  named.  The 
testator  died  in  May,  1845,  leaving  surviving  him  the  complain- 
ant, Elizabeth  Ball,  daughter  of  the  deceased  brother,  of  the 
whole  blood;  Ann  Deas,  a  sister  of  the  whole  blood,  and  the 
above-named  children  of  Mrs.  Waring,  who  was  a  sister  of  the 
whole  blood,  and  Keating  S.  Ball,  a  brother  of  the  half  blood. 
All  fhe  parties  are  before  the  court.    The  question  is,  whether 
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the  deyise  and  beqneet  to  Ifn.  Waxing  and  her  ohildxen  has 
lapsed,  as  fiur  as  she  is  oonoemed,  l^  her  death  before  the 
testator. 

I  do  not  think  that  this  case  can  bedistingaished  in  principle 
from  Ea^rs  of  Herbemont  ▼.  TJumuis^  Cheres*  Ch.  21.  In  that 
case,  Mrs.  Herbemont  directed  by  her  will  that  certain  property 
specified  should  be  divided  into  ten  shares,  and  after  disposing 
of  six  of  these  shares,  proceeded  as  foUows:  ''And  I  devise  and 
bequeath  the  remainiug  four  tenths  to  my  four  nieces  in  G^igia, 
daughters  of  my  brother,  Sampson  Neyle,  to  wit:  Maiy  Bryan 
Neyle,  Eliza  Hesther  Neyle,  Charlotte  Neyle,  and  Emily  Neyle." 
Mary  Bryan  Neyle  married  and  died,  leaving  a  husband  and  chil- 
dren, before  the  death  of  testatrix.  The  surviving  sisters  claimed 
the  four  tenths  as  a  joint  tenancy.  The  court  of  appeals  held 
that  the  words  above  recited  were  such  as  would  have  created  a 
joint  tenancy  at  common  law,  one  of  the  acknowledged  incidents 
of  which  was  that  upon  the  death  of  any  of  the  tenants,  either 
before  or  after  the  vesting  of  the  right,  the  survivors  would  take 
the  whole.  Our  statutes  have  not  altered  the  principle  as  ac- 
knowledged at  the  common  law,  where  the  interest  has  not 
vested.  And  therefore,  as  Mrs.  Waring  died  before  the  testator, 
and  consequently  before  the  interest  could  have  vested,  the 
principle  of  the  common  law  must  apply,  and  the  right  of  sur- 
vivorship take  effect. 

There  is  nothing  else  in  the  will  of  John  Coming  Ball  which 
can  limit  or  qualify  the  terms  of  the  devise  to  Mrs.  Waring  and 
her  children,  nor  indeed  was  it  contended  at  the  bar  that  there 
was.  The  bill  must  therefore  be  dismissed.  And  it  is  so  or- 
dered. The  complainant  appealed,  and  submitted  that  it  should 
have  been  decreed  by  the  court  that  the  testator  died  intestate 
as  to  one  fourth  of  his  estate,  on  the  following  grounds: 

1.  Although  it  is  a  settled  rule  in  the  English  chancexy,  when, 
by  the  terms  of  a  devise,  an  estate  in  joint  tenancy  is  created, 
and  one  or  more  of  the  devisees  die  in  the  life-time  of  the  testa- 
tor, that  the  survivors  take  the  whole  estate;  yet  the  principle  of 
construction  on  which  the  rule  depends,  would  lead  to  the  opjKV 
site  in  this  state.  In  the  construction  of  wills,  the  primary  ob- 
ject is  to  ascertain,  and  give  effect  to,  the  intention  of  the  tes- 
tator; and  in  the  above  case,  upon  the  death  of  one  or  more  of 
the  joint  devisees,  the  estate  is  disposed  of  according  to  its 
nature;  and  the  surviving  devisees  take  the  same  interest  aa 
they  would  have  taken  if  all  the  devisees  had  outlived  the  tes- 
tator; for  the  ju8  aocre&sendi^  being  a  well-known  and  distin* 
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gaiBhing  inoideiit  of  joint  iemaicy,  the  teslftkir  nuqr  fidrlj  be 
presomed  to  intend  each  of  his  devisees  to  haye  the  right  of 
surviyorship  among  themselyes  acoording  to  the  nature  of  the 
estate.  For  the  same  reason,  when  this  is  not  an  incident  of 
the  estate  created  by  the  terms  of  the  devise,  it  can  not  be  pre- 
sumed that  the  testator  intended  what  was  contrazy  to  the 
nature  of  the  estate.  In  England,  everj  joint  tenant  may  be 
said,  partionhirly,  to  have  a  right  to  an  eqnal  share  of  the  estate, 
and  also  the  jus  aocreacendi.  In  South  Carolina  he  has  not  the 
latter,  and  tiierefore  the  principle  of  construction  being  the 
same  in  both  jurisdictions,  its  application  to  contrary  syatema 
will  lead  to  opposite  conclusions. 

2.  The  rule  of  English  chancery  in  such  cases  is  opposed  to 
the  principle  that  wills  are  ambulatory  until  the  death  of  tes- 
tator, and  in  fact  partly  refers  the  operation  of  the  devise  to  the 
life-time  of  the  deceased  devisee.  Joint  tenancy  has  respect  to 
the  ownership  of  estates.  The  persons  who  are  to  take,  as  ob- 
jects of  a  testator's  bounty,  are  more  likely  to  be  the  objects  of 
his  consideration  than  their  relations  to  the  estate  devised.  It 
can  not  be  said  that  the  deceased  devisee  was  ever  joint  tenant 
with  her  co-devisees,  for  there  was  no  devise  untQ  after  his 
death;  nor  that  any  mutual  right  of  survivorship,  as  to  the  sub- 
ject of  the  devise,  could  exist  for  the  benefit  of  the  living,  be- 
tween the  living  and  the  dead.  If  the  legal  refinement  that 
each  devisee  is  entitled  to  the  whole,  can  preserve  the  estate  to 
those  who  are  living,  when  the  will  takes  effect,  why  should  not 
its  correlative,  that  all  are  entitled  to  the  whole,  prevent  the 
vesting  of  the  estate,  because  all  are  not  living  to  take? 

8.  In  the  case  of  Eerbemoni  v.  Thamaa,  Cheves'  Ch.  21,  it 
seems  to  be  assumed  that  although  the  A.  A.  1791  abolishes  the 
right  of  survivorship  among  joint  tenants  where  an  estate  of 
joint  tenancy  really  exists;  yet  it  is  a  subsisting  incident  of 
joint  tenancy,  where  such  an  estate  is  prospective  and  not 
actually  vested:  whereas  it  is  respectfully  submitted  that  in  the 
case  of  a  devise  to  joint  devisees,  which  has  no  effect  until  the 
death  of  the  testator,  the  right  of  survivorship  among  the  living 
devisees  depends  only  on  a  rule  of  construction  derived  from  an 
imperfect  analogy,  and  from  the  presumed  intention  of  the 
testator — and  that  the  A.  A.  1791  is  contrary  to  any  such  con- 
struction, since  it  can  not  be  supposed  that  the  rule  now  in 
question  would  ever  have  been  adopted  if  joint  tenancy  had 
always  been  what  it  is  now,  and  has  been  since  A.  A.  1791, 
in  respect  to  the  right  of  survivorship.    Had  Ifrs.  Waring  sur- 


654  YlLLABD  V.  BOBEBT.  [S.  CMTolfaa^ 

lived  the  testator  and  afterwards  died,  her  share  would  not 
have  enrviyed  to  her  co-tenants  (as  it  would  have  done  in 
England);  yet,  by  an  erasion  of  the  A.  A.  1791,  and  a  blind 
adoption  of  the  English  rale,  if  she  nerer  lived  to  take  at  all, 
her  share  wonld  surviye  to  them. 

4.  The  rule  in  Eerhemont  y.  Thomas^  while  following  the  de- 
cisions of  England  without  reference  to  the  principle  of  con- 
straction  on  which  they  depend,  and  disregarding  the  effect  of 
the  A.  A.  1791,  by  an  unnatural  and  artificial  construction  of  its 
terms,  is  opposed  to  the  spirit  of  the  English  chanoezy,  which 
has  always  been  averse  to  devises  and  legacies  in  joint  tenancy, 
and  only  construes  them  such  when  the  terms  of  the  vrill  can 
bear  no  other  interpretation;  and  also  to  the  maxim  of  the  civil 
law  (from  which  we  borrow  ours  with  regard  to  wills),  that 
"there  is  no  survivorship  among  legatees."  Joint  tenanqr 
among  devisees  who  are  not  all  living  when  the  devise  takea 
effect,  is  a  solecism  not  recognized  in  the  ecdesiastLcal  courts. 

Johnston,  Chancellor.  The  court  is  satisfied  with  the  de» 
cision  in  the  case  refexred  to  by  the  chancellor,  and  this  case  can 
not  be  distinguished  from  that.  It  is,  therefore,  ordered  that 
the  decree  of  the  chancellor  be  a£Brmed  and  the  appeal  dis* 
missed. 

The  whole  court  concurred. 

Decree  affirmed. 


ViLLABD  Ain>  Wife  v.  Bobbbt  and  Ghovin. 

[9  SSBOBBABTli  SQmTT,  40.] 
OUAXa>IAN  CAN  ErPEND  No  MORB  THAN  THB  InOOMN  of  lus  WUd*!  Mfcllto  fOS 

her  maintenance  and  education,  without  the  sanction  of  the  ooort. 

McEenzib  died,  leaving  his  property  amounting  to  about 
two  thousand  five  hundred  dollars  to  his  wife  and  daughter 
equally.  Chovin  became  administrator  with  the  will  annexed, 
and  received  the  money.  He  afterwards  married  McEenzie'a 
widow.  He  then  expended  the  whole  fund,  except  about  two 
hundred  dollars,  on  Mrs.  Yillard,  his  own  share  by  virtue  of  his 
marriage,  as  well  as  hers,  buying  for  her,  among  other  things, 
a  piano,  harp,  and  wardrobe.  At  the  hearing  of  the  commission- 
er's  report,  Yillard  and  wife  objected  to  it,  on  the  ground  that 
he  had  no  right  to  expend  Ifrs.  Yillard's  share  of  the  funds  on 
her,  but  should  have  confined  his  expenditures  to  the  income 
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from  the  firncL    13ie  ooart  sustained  ihe  objectum,  and  Ghorin 
appealed. 

Ooloockf  m)lieOor,  for  the  defendants. 

JUMin,  for  the  complainants. 

Bj  Court,  Daboan,  Chancellor.  The  defendant,  ChoTin,  was 
not  the  guardian  of  the  complainant's  wife,  but  the  administrator 
de  bonis  non  with  the  will  annexed  of  her  father's  estate.  By 
Tirtae  of  his  administration  he  became  possessed  of  the  estate  of 
the  complainant's  wife,  who  was  an  infant,  and  who  resided  with 
him,  he  haying  married  her  mother,  the  widow  of  the  testator, 
Daniel  W.  McEenzie.  In  settling  with  the  complainant's  wife 
for  the  share  to  which  she  was  entitled  under  her  father's  will, 
the  defendant,  ChoTin,  set  up  charges  against  her  for  disburse- 
ments made  in  the  way  of  maintenance  and  education,  which,  if 
they  do  not  swallow  up,  encroach  largely  on  the*  capital  of  her 
estate. 

The  chancellor's  decree  disallowing  those  charges  that  en- 
croached upon  the  corpus  of  the  infant's  estate  was  in  accordance 
with  the  plainest  principles  which  goyem  the  decisions  of  ttiis 
court  in  cases  like  the  present.  Placing  the  defendant  in  the 
most  faTorable  point  of  view,  and  regarding  him  in  the  character 
of  a  guardian,  such  must  be  the  result.  A  guardian  will  not  be 
permitted  to  expend  upon  the  maintenance  and  education  of  his 
ward  more  than  the  income  of  the  estate  without  the  sanction 
of  the  court.  The  court  itself,  on  an  application,  proper  as 
to  time,  would  proceed  with  the  utmost  degree  of  caution, 
and  would  withhold  its  sanction,  except  in  a  case  of  strong 
necessity  or  advantage  to  the  ward,  very  clearly  made  out.  In 
a  case  where  the  ward  had  considerable  expectancies,  or  his 
estate  had  not  yet  been  reduced  to  possession,  or  he  was  likely 
to  suffer  for  the  common  necessaries  of  life,  or  exhibiting  fine 
talents,  it  was  desirable  to  expend  his  small  estate  in  his  edu- 
cation, with  a  view  to  his  future  advancement  in  life;  in  these 
and  similar  instances  of  necessity  or  advantage  to  the  ward,  the 
court  would  authorize  the  expenditure  of  the  capital  of  his 
estate.  The  master  of  the  rolls,  in  WdUcer  v.  WethereU^  6  Yes. 
478,  says:  **  My  impression  is,  that  the  rule  has  been  never  to 
permit  trustees,  of  their  own  authority,  to  break  in  upon  the 
capital.  I  am  not  aware  that  the  court  has  ever  sanctioned  that 
conduct  in  a  trustee.  It  very  rarely  has  occurred  that  the  court 
itself  has  broken  in  upon  the  capital  for  the  mere  purpose  of 
Dudntenanoe;  though  frequently  for  th^  purpose  of  putting  the 
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child  out  in  lif^;  bat  as  to  mere  maintenaooe,  I  doubt  it,  eTen 
upon  a  petition  pxeeented.  It  is  a  great  miaf ortane  if  the  capital 
is  so  small  as  not  to  leaTe  a  comfortable  maintenance  and  edu- 
cation; bat  what  can  the  court  do  f 

**  But  whatever  might  be  done  upon  particular  circumstances, 
it  is  impossible  to  sanction  a  trostee  in  breaking  in  upon  the 
capital.  There  are  no  particular  circumstances  in  this  instance 
upon  the  one  side  or  the  other.  It  is  not  shown  that  there 
were  expectancies  of  fortune,  which  made  it  necessary  to  pro- 
vide a  suitable  education.  The  capital  might  be  exhausted  in  a 
few  years.  On  the  other  hand,  no  particular  extravagance  upon 
the  part  of  the  executor  appears.  On  the  contrary,  applications 
were  made  to  him  by  some  of  the  executors,  stating  that  the 
children  could  not  live  upon  the  interest.  This  cLum  is  there- 
fore ungracious.  But  it  is  better  that  an  individual  should  suf- 
fer a  hardship,  than  that  a  general  rale  of  the  court  should  be 
broken  through,  in  a  point  that  would  endanger  the  interests  of 
all  children/' 

When  we  turn  to  the  facts  of  the  case  under  consideration, 
we  find  that  the  expenditores  were  in  the  highest  degree  im- 
proper, and  such  as  would  not  have  been  sanctioned  if  an  appli- 
cation had  been  previously  made  to  the  court.  They  were  for 
an  expensive  education,  a  piano,  harp,  wardrobe,  etc.,  that  were 
unsuited  to  the  condition  and  estate  of  the  infant.  It  was  said 
in  the  argument,  that  Mrs.  YiUard  had  other  estate  or  expectan- 
cies; but  to  what  amount  was  not  stated.  Such  a  fact,  if  it  ex- 
isted, does  not  appear  in  the  brief,  nor  in  the  master's  report,  as 
it  should,  and  was  not  submitted  to  the  chancellor.  But  if  it 
had,  I  am  not  prepared  to  say  that  it  would  have  varied  the 
decree;  the  objectionable  expenditores  run  through  a  course  of 
years,  during  which  it  was  easy  to  have  made  application  for 
the  sanction  of  the  court.  An  e^[»enditure  made  upon  an  emer- 
gency, suddenly  arising  and  acted  on  by  the  guardian,  might 
afterwards  be  sanctioned  by  the  court,  where  it  proved  to  have 
been  for  the  benefit  of  the  ward.  But  these  unauthorized  en- 
croachments upon  the  capital,  by  the  guardian  or  trustee,  are  not 
to  be  encouraged,  and  it  must  be  a  strong  case  that  would  be 
exempt  from  the  operation  of  the  general  rule. 

As  to  the  second  ground  of  appeal,  that  the  chancellor  did 
not  decree  a  restoration  to  the  defendant  of  the  piano,  harp,  etc., 
it  is  sufficient  to  say  these  questions  were  not  made  in  the  plead- 
ings. If  Mr.  Chovin  has  a  right  to  these  artudes,  he  moat 
assert  it  in  the  proper  w|iy. 
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The  decree  of  tlie  cironit  oonrt  is  affirmed,  and  ttie  appeal 
dismissed. 

The  whole  courfe  concurred. 
Decree  affirmed. 

Ouabdiak'8  EzrBNDXTUBa  OF  Mobs  thak  thb  Inooms  o#  his  Wabd.— II 
it  the  primary  dnty  of  »  goarduui  to  provide  for  the  support,  maintenaaoe, 
and  education  of  hia  ward,  to  whom  he  stands  in  loco  parentis;  bat  in  doing 
«o  he  is  boond  by  the  general  role  of  the  common  law  to  keep  the  expenses 
within  the  income  or  profits  of  the  estate,  and  not  encroach  npon  the  princi- 
pal. The  object  of  the  mle  is  to  protect  the  property  of  the  ward.  The 
inducements  for  guardians  to  invent  for  their  wards  artificial  wants  that  thej 
may  reap  an  incidental  benefit  in  the  expenditure  of  their  estate  has  admon* 
ished  the  courts  to  guard  well  the  property  of  wards  who  are  unable  to  pro- 
tect themselves,  and  this  salutary  rule  has  been  adopted  to  prevent  the  ward 
from  becoming  the  victim  of  an  unscrupulous  guardiau,  and  to  avert  the  pos- 
sibility of  the  dissipation  of  ample  estates  to  the  advantage  of  the  guardian 
and  not  of  the  ward  during  the  latter's  prolonged  minority.  If  the  guardian 
were  allowed  to  go  on  from  year  to  year  expending  the  ward's  estate,  trustiug 
in  the  end  to  have  his  accounts  allowed  upon  gross  estimates  of  possibly  in- 
terested witnesses,  the  ward  would  be  practically  without  protection.  Such 
a  oourae  is  enveloped  in  too  much  suspicion  to  receive  the  sanction  or  encour- 
agement of  a  court  of  justice.  Though  courts  sometimes  ratify  acts  of  the 
guardian  in  expending  more  than  the  income  of  the  estate  upon  the  ward,  yet 
the  general  principle  that  the  guardian  must  not  trench  upon  the  corptu  of 
the  estate  is  generaUy  clearly  recognized,  and  the  allowances  for  expendi- 
tures in  advance  of  the  income  are  only  made  when  clearly  demanded  by  jus- 
tice, as  we  shall  show  ir^fra  :  DanU  v.  Harknesa  etoLfl  Gilm.  (HI )  173;  Beekr 
V.  Dtmn,  3  Head,  87;  PhXUips  v.  Andenrn^  2  Sneed,  620;  Cohen  v.  8hyer^  I 
Tenn.  Ch.  195;  OHheii  v.  McEachen  tt  oL^  38  Miss.  460;  AugUn  v.  Lamar,  23 
Jd.  189;  Frdiek  v.  Turner,  26  Id.  393;  Moore  v.  Caaon,  1  How.  (Miss. )  63;  Broum 
T.  MuUine,  24  Miss.  204;  Bybee  v.  Thorpe,  4  B.  Mon.  313;  Dalton  v.  Jones, 
M  Miss.  685;  Myere  v.  Wade,  6  Rand.  444;  Shaw  v.  Cobb,  63  N.  C.  377;  ifc- 
JhweU  V.  Caldwell,  2  McCord's  Ch.  68;  Teague  v.  Dendy,  Id.  211;  Sweei  ▼. 
Sweet,  Spoors'  £q.  309;  BMer  v.  SireU,  33  Gratt  663;  Boeeborough  v.  Bote- 
borough,  59  Tenn.  314;  Speer  v.  Tinetey,  65  Ga.  89;  Saa  parte  Oreen,  1  Jao.  & 
W.  253;  ExparU  Swi/t,  1  Ky.  &  M.  676;  Harvey  v.  Harvey,  2  P.  Wms.  23; 
In  re  England,  1  Buss.  &  M.  499;  Clay  v.  Pemmgtan,  8  Sim.  359;  Carmiehael 
V.  FUMm,  3  MolL  84, 88;  WaIierY.Welherea,^YiM.4HiC(i^eyr.MeMiehael, 
<I4  N.  C.  507. 

The  fact  that  guardians  are  prohibited  from  using  the  principal  necessarily 
Implies  the  right  to  use  the  income  of  an  estate  in  the  support,  maintenance^ 
And  education  of  the  ward;  and,  indeed,  this  becomes  a  dnty  incumbent  upon 
him  if  no  other  means  for  such  purposes  are  provided:  dark  v.  Montgomery, 
23  Barb.  464.  Even  if  a  fund  has  been  set  apart  by  a  testator  for  the  educa- 
tion and  support  of  his  infant  children,  and  he  has  directed  in  his  will  that 
"any  money  that  should  remain "  should  be  divided  between  them  when  the 
youngest  should  arrive  at  the  age  of  twenty-one  years,  this  will  not  prevent 
the  guardian  from  applying  the  rents  of  the  land  to  the  support  and  main- 
tenance of  the  children  if  the  provision  made  be  hardly  adequate,  and  a  oonrt 
ni  equity  will  sanction  and  ratify  such  appropriations  of  the  rents  if  it  would 
have  authorized  them  had  application  first  been  made  for  that  purpose: 
Am.  Dbc.  Vol.  XLQL— 42 


658  YiLLABD  u  Robert.  [S.  Oaroliiu^ 


▼.  IhUtmift  5  Dana  (Ey.)>  589.  Nor  is  the  gnardian  oompeDed  to 
keep  the  ezpenses  of  each  year  withio  the  profits  or  inoome  of  the  year  in 
which  the  ezpenditare  is  made,  bat  may  in  a  proper  ease  aDtidpate  the  profits 
of  the  estate:  WUken  v.  Iliebnan,  6  B.  l^oa.  2d2;  OoU  ▼.  Gulp,  45  Mich. 
205;  Speer  v.  Tindey,  55  Ga.  89.  Although  the  geoeral  role  is  that  the  in- 
come of  the  ward  is  at  the  disposal  of  the  guardian  for  his  snpport,  edocatiQii, 
and  maintenance,  yet  this  is  not  always  so.  It  is  nndonbtedly  the  dnty  of  a 
parent  to  support  his  child  if  he  is  able  to  do  so:  Vail  v.  Vail,  10  Barb.  89,  71 ; 
Tompkiiu  r.  TtmplAnB,  3  Stock.  512;  P(ote  ▼.  Rotebury,  4  Dutch.  146;  Timp- 
luM  V.  TomplwM,  8  G.  E.  Green,  803;  MeKmglU  v.  WaUh,  8  Id.  138.  In 
Illinois  it  was  held  that  maintenance  of  one's  children  was  a  natural  obliga- 
tion, but  that  there  was  no  municipal  law  enforcing  the  duty:  Hunt  v.  Thomp- 
ton,  3  Scam.  180.  The  duty  of  maintenance  of  their  children  being  already 
upon  the  parents,  if  they  are  able  to  properly  support  them,  no  allowance 
will  be  maide  for  that  purpose  out  of  the  estate  where  the  parents  are  the 
guardians:  Hughes  y.  Hughes,  1  Bro.  C.  C.  387;  Hill  v.  Chapman,  2  Id.  231; 
Andrews  v.  Partington,  3  Id.  60;  Mundy  v.  Earl  Howe,  4  Id.  224.  But  if 
the  parents  are  not  able  to  maintain  their  minor  children  and  give  them  an 
education  suited  to  the  fortune  they  enjoy  or  expect,  an  allowance  will  be 
made  from  such  children's  estate  for  their  education  and  necesaary  support: 
Bvchworth  y.  Buchworth,  1  Cox,  80.  But  the  courts  will  look  at  each  case 
with  a  view  to  make  such  order  as  the  rule  prescribed  by  the  giTsr  justifies 
and  the  conduct  of  the  parties  allows:  Maheriy  v.  Tvrlon,  14  Ves.  499;  Bse 
parUlkurUngton,  1  Ball  &  B,  240;  Carmiehael  v.  Hughes,  6  Bng.  L.  &  Eq.  71. 
An  exception  is  made  in  the  case  of  mothers  becoming  the  guardians  of  the 
estates  of  their  children.  By  the  English  decisions  maintenance  will  be  allowed 
the  minor  child,  after  the  Other's  death,  without  regard  to  the  ability  of  the 
mother  to  support  it:  Landy  v.  Duchess  qf  Athol,  2  Atk.  447;  Ex  parte  Lord 
Petre,  7  Ves.  403;  Brasly  v.  MeAgrath,  2  Sch.  &  Lef.  35.  So  also  the  rule  is 
ohanged  where  a  fund  is  expressly  given  to  the  father  for  the  maintenance  of 
his  child.  In  such  case  the  fund  amounts  to  a  legacy  to  the  father,  and  he  is 
at  liberty  to  appropriate  it  to  the  use  intended  by  the  giver:  Andrews  y.  Part' 
ington,  2  Cox,  223;  RMnson  v.  Tichell,  8  Ves.  142;  Proton  v.  Casanuj^ar,  4 
Id.  498.  A  guardian  uses  even  the  interest  of  his  ward's  estate  at  his  periU 
and  it  is  always  safer  to  apply  to  the  courts  for  pemussion  to  appropriate  it 
for  the  ward's  benefit  before  using  it:  Ex  parte  Whit^/ield,  2  Atk.  315. 

COUBITS   OAN    AND    WILL    AUTHOBIZB    AN    EnCBOACHMSNT    ON    PaiNdPAL 

OF  Wabd,  When. — ^While  expenditures  are  usuaUy  to  be  confined  to  the 
inoome  of  the  ward's  estete,  yet  when  the  legacy  is  small  and  the  income  or 
profito  from  it  are  wholly  insufficient  to  properly  maintain  the  ward,  or  when 
it  dearly  appears  that  an  encroachment  upon  the  principal  to  raise  a  sum  of 
money  Lb  for  the  benefit  of  the  ward,  courts  will  not  hesitate  to  authorise  the 
guardian  to  break  in  upon  the  estete  and  use  the  principal,  if  properly  applied 
to,  for  that  purpose:  Ex  parte  Oreen,  1  Jac  .&  W.  253;  Clay  y.  Pennington,  S 
8im.  359;  In  re  England,  1  Buss.  &  Ky.  499;  Ex  parte  8w\fi,  1  By.  k  M. 
575;  Harvey  v.  Harvey,  2  P.  Wms.  23;  Bostwiek,  Matter  qf,  4  Johns.  Ch.  100; 
Barlow  v.  Orani,  1  Vem.  255.  But  it  is  not  considered  to  the  wards'  inters 
est  to  be  permitted  to  consume  the  principal  of  their  patrimony  in  idleness. 
If  they  are  able  to  support  themselyes,  guardians  should  keep  them  employed^ 
and  if  they  are  not  employed,  the  court  will  not  authorise  tranching  upon  the 
corpus  of  the  estate  for  their  nudntenanoe:  State  v.  Clark,  16  Ind.  97.  In 
South  Carolina  and  North  Carolina,  the  rule  seems  to  be  somewhat  stricter 
than  in  other  stetee,  and  it  is  there  held  that  the  court  will  not  permit  th# 
mpgliimikn  by  >  gmwdian  of  any  of  theoapitdof  his  wards*  estate  to  theii 
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Bmintenanoe  exoepi  in  oAse  of  uigeDt  neoeisity:  Prines  ▼.  Logan,  Speen'  Ch. 
29;  MeDowtU  ▼.  Ocddwett,  2  MoOord's  Ch.  43;  Johmon  r.  Coleman,  8  Joom 
(N.  C.)Eq.  290. 

Whin  Coubt  gav  not  Adtboszsb  an  Bngboachjoent  on  thb  Pbinci- 
PAL  ov  A  Wabb. — It  it  not  always  that  even  the  oonrt  oaa  aathoriae  break- 
ing in  upon  theoapital  of  the  ward.  Thna  if  an  estate  is  devised  to  an  infant 
with  a  limitation  over  in  oaae  he  should  die  without  issne  before  arriving  aa 
the  age  of  twenty-one  years,  the  income  only  oan  be  applied  to  hu  support 
and  maintenance:  Bradlegr.  Amidon,  lOFkdge,  235;  andsee  JBrcnon  v.  Knapp, 
79  N.  Y.  136.  So,  too,  where  the  income  is  devised  to  a  female  for  life,  and 
the  principal  to  her  children  surviving  her  at  her  death  and  the  issue  of  such 
as  have  died,  maintenance  can  not  be  ordered  out  of  the  principal,  though  the 
mother  consent.  The  reason  is,  that  until  the  death  of  the  mother  it  is  unoer^ 
tain  who  will  be  entitled  to  the  principal,  and  it  can  not  be  used  by  any  one 
nnta  that  is  made  certain:  Matter  qf  Ryder,  11  Ptuge,  18&  And  althou^^ 
■nf-inf^Tii^n^  may  be  allowed  to  a  class  of  infants  out  of  the  fund  where  it  is 
given  to  a  class  of  them  with  the  right  of  survivorship,  yet  it  can  not  be 
allowed  to  an  infant  out  of  a  fund  which  belongs  contingenlly  to  others:  i/orf* 
ter  qfDoMmm,  6  Fiuge,  136. 

Ck>nHT'8  BATinCATlON  ov  AN  BNOBOAOflMSNT  ON  THX  PBINOIPAL  OV  THB 

Wa&d's  Eotatb. — ^The  doctrine  as  to  when  and  under  what  circumstances  a 
court  may  and  will  protect  a  guardian  in  breaking  in  upon  the  principal  of  the 
ward's  estate,  and  an  allowance  be  made  him  for  advances  made  beyond  the 
amount  of  the  income  of  the  estate,  is  not  settled,  and  the  authorities  can  not 
readily  be  reconciled.  They  may  be  grouped  under  three  classes:  1.  Those 
which  hold  that  where  expenditure  has  been  made  beyond  the  income,  a  court 
of  equity,  in  settling  the  account  of  the  guardian,  can  not  render  such  expendi- 
ture valid  by  decree,  and  will  not  allow  the  guardian  any  compensation 
therefor.  2.  Those  which  hold  that  it  is  only  in  very  rare  cases  that  a  court 
will  pass  accounts  for  diBbursements  beyond  the  income  of  the  ward.  8^ 
Those  which  hold  that  if  the  act  appears  to  the  court  on  inquiry  to  be  such 
as  the  court  would  have  ordered  to  be  done  had  application  been  properly 
made  for  tiiat  purpose,  the  guardian  will  be  protected  in  the  expenditure. 
The  strict  adherence  to  the  rule  first  stated  not  infrequently  works  hardship, 
but  that  has  not  prevented  its  being  rigidly  adhered  to.  The  court  in  Vir- 
ginia, upon  refusing  to  allow  for  disbursements  beyond  the  income,  made 
without  previous  authority  from  the  courts  adverted  to  this  and  said:  *'As 
was  said  by  Bronson,  chief  justice,  *  courts  of  justice  should  take  care  that 
they  are  not  misled  by  the  hardship  of  a  particular  case  *  *  *  to  make 
a  precedent  which  would  run  counter  to  well-ettablished  principles.'  Lord 
Tenterden  is  reported  to  have  said,  <  Hard  cases  make  bad  law: ' "  Sinker  and 
Wife  V.  Streit,  33  Gratt.  663.  And  it  seems  the  same  rule  would  be  applied 
in  South  Carolina:  McDoweU  v.  Caldwell,  16  Am.  Bee.  635;  and  it  is  cer- 
tainlj^the  rule  lately  followed  in  North  Carolina:  Johnston  v.  Haynes,  68  K. 
C.  514.  See  also  Hill  v.  Chapman,  3  Bro.  C.  C.  231,  where  the  doctrine  was 
rigidly  adhered  to:  but  the  case  has  been  overruled,  and  is  not  now  law  in 
Enghmd.    See  cases  under  3,  poeL 

2.  In  Long  v.  ^oroom,  2  Ired.  Bq.  354,  the  harsh  dootrine  was  modified  ix. 
a  slight  degree,  and  it  was  held  that  the  guardian  was  entitled  to  be  reim- 
bursed out  of  the  capital  of  the  estate  for  his  expenditores  in  behalf  of  his 
ward,  who  was  of  a  very  foeUe  oonstitation,  and  whose  health,  and  indeed 
life,  required  that  he  should  leave  the  locality  in  which  he  resided:  Ce^eg  v. 
Jf .sJf tdbw;  64  K.  a  507.    In  Hisnasippi  the  court  held  that  it  was  ooly  in 
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ver\  npeoial  omm»  muh  i»  oonld  not  be  loreMea,  that  the  oonrl  oQ^t,  under 
any  cireomeluioes,  to  aanotion  an  ezpenditwre  beyond  the  inoome  of  the 
wttd,  without  prerioiifl  avthoiiaitioii  by  the  conrt,  and  the  mere  fact  that 
the  chaige  was  not  nnreaM>nafa]e  waa  no  ezciue:  IMiek  ▼.  Turner^  26  Miaa. 
393.  And  in  TiOiiUiana,  to  entitle  the  tutor  to  recover  for  adTanoementi 
beyond  the  ward's  income,  he  must  show  that  the  indebtedness  was  abso- 
lutely necessary,  and  that  it  inured  to  the  ward's  benefit:  San^ford  ▼.  Waff- 
ffoman,  14  La.  Ann.  852. 

3.  The  prepondersnoe  of  authority  is  undoubtedly  in  fayor  of  a  still  more  re- 
laxed and  equitable  doctrine.  The  English  rule  now  followed  by  some  of  our 
state  courts  seems  to  meet  more  general  approval  than  any  other.  This  mis 
is,  that  guardians  and  trustees  will  be  protected  by  the  court  Lu  necessary, 
proper,  and  economical  dlBbursements  made  for  the  benefit  of  the  ward,  even 
though  no  order  authorudng  the  expenditure  has  been  made  by  the  court: 
Carmichaely.  TTttem,  3MqU.  84,  68;  Waikerv.  WethereO,  e Vet.  474;  JanL 
V.  Andrews,  7  Bush,  311;  CdUiottn  v,  Calhoun,  41  Ala.  369;  Maupm  v.  Dukmy, 
30  Am.  Dec.  609;  Ro9ebaroughY,  RoBthorongh,  59  Tenn.  314;  Beeon  v.  Bryman, 
6  Ves.  425;  Sherwood  v.  8mUK  Id.  454;  Bintm  v.  Shaw,  9  Id.  285;  Chaomben 
V.  QMwm,  11  Id.  1;  Maberlyr.  Turton,  14  Id.  499;  In  the  Matter  qfBoetwUk, 
4  Johns.  Ch.  100;  WVhee  v.  Rogers,  6  Johns.  566;  Smith's  Appeal,  30  Penn. 
897;  Bond  v.  Lockwood,  83  SI.  212;  StaU  ex  rd.  DruUner  v.  Clark,  16  Ind. 
97;  Qott  V.  Cvlp,  45  Mich.  265.  And  this  is  especially  true  if  the  acts  done 
by  the  guardian  turn  out  eventually  to  be  much  to  the  benefit  of  the  ward: 
Eari  of  Chesterfield  v.  Cromwell,  1  Eq.  Abr.  287;  Smith  v.  Low,  I  Atk.  489. 
But  in  Iowa,  while  the  courts  do  not  refuse  to  allow  for  expenditures  made  in 
excess  of  the  income,  they  hold  that  to  Justify  an  order  of  allowance  for  past 
support  would  require  a  stronger  showing  than  for  a  future  allowance:  WeUk 
V.  Burris,  29  Iowa,  186.  So  long  as  a  guardian  limits  his  expenditures  for 
hii  ward  to  necessaries,  though  he  exceed  the  income,  the  argument  that  the 
court  should  reimburse  him  upon  his  making  his  final  account  seems  unan- 
awerable.  If  the  income  is  not  sufficient,  and  the  guardian  should  refuse  to 
act  as  such,  he  might  then,  as  a  stranger,  pay  for  necessaries  for  the  ward, 
and  recover  from  him  their  ressonable  value:  Watson  v.  Cross,  2  Duval,  149; 
mad  certainly  the  mere  fact  of  his  guardianship  ought  not  to  place  him  in  a 
more  unfavorable  attitude  than  that  of  a  stranger:  Jaret  v.  Andrews,  7  Bush, 
311.  Whether  a  guardian  should  be  allowed  interest  on  advances  made  te 
pay  hiB  ward's  expenses  is  not  settled.  In  Massadhusetts  it  is  allowed:  Hay* 
ward  V.  Ellis,  13  Pick.  272;  but  in  South  Gbunolina  it  is  not;  MeDoweB  v.  Oald* 
well,  16  Am.  Dec.  636. 

Wabd  hat  BaTiFT  Ezran>iTUB»  by  the  gnardiain  in  azosos  of  the  in- 
come, and  even  for  things  which  are  not  strictly  niiofwiriss;  and  when  hs 
does  so  ratify  the  acts  of  his  guardian,  after  he  has  become  of  age,  the  guar- 
dian wiU  be  alkwed  for  the  disburseiMnts  made  by  him:  0(b|^t.  Jfeifidb^ 

04N.C.6O7. 


lh:^i:i: 


Steedman  v.  Wi 

[2  BnoBEAax's  KQum,  U6.] 

Wun  aw  Pabtitiok  wiix  bx  Graktxd,  whether  the  sabjMl-nattar  la  wn^ 
oeptible  of  division  or  not. 

Wbxu  DivinoN  IK  Pabtition  gau  not  bx  Madb  withoat  manifest  la- 
justice,  the  commissioners  may  recommend  a  sale»  and  the  oovt  wiU 
Judge  of  the  propriety  of  confirming  such  return. 
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The  court  below  tefosed  to  gx«nt  a  writ  for  a  partition  of 
standing  timber,  and  complainant  appealed. 

Baaskeii,  for  the  motion. 

BeUmger,  carUra. 

DuxKiN,  Chancellor.  The  defendant  is  the  owner  of  a  tract 
of  land  containing  some  eeyenteeu  hundred  acres,  situate  on 
ShaVs  creek  in  Barnwell  district.  On  the  twentjrHEieventh  of 
Februaiy,  1846,  he  and  the  plaintiff  entered  into  an  agreement 
to  build  a  saw-mill  on  the  said  tntct  at  their  joint  expense,  with 
two  saws,  and  after  the  mill  was  completed,  each  party  was  to 
use  one  saw  on  his  own  separate  account,  with  other  stipulations 
for  the  right  of  way  through  the  lands  of  each  other,  etc.  On 
the  same  day  the  defendant  by  another  deed,  in  consideration 
of  the  sum  of  one  thousand  dollars,  sold  and  conveyed  to  the 
plaintiff  "  one  half  of  all  the  timber  suitable  for  sawing  lumber 
on  all  the  said  tract  of  land,  together  with  all  the  right  and 
privilege  of  cutting  said  timber,  together  with  the  privilege  of 
roads  to  and  through  said  lands,  for  the  purpose  of  hauling 
said  timber  for  mill  purposes,'^  etc.,  as  appears  by  a  copy  of  the 
deed  filed  with  the  pleadings. 

The  mill  was  completed;  and,  in  March,  1847,  the  saws  were^ 
started,  each  one  taking  his  own  saw  and  sawing  on  his  separate^ 
account,  and  continuing  to  do  so  from  that  period.  But  in  a. 
very  short  time  strife  arose  in  selecting  the  timber  and  procur- 
ing the  greatest  quantity  most  convenient  to  the  mill— com-^ 
plainant  alleges  that  the  defendant  has  employed  an  unusual 
and  unnecessaiy  number  of  azmen  in  felling  the  best  of  th& 
timber,  in  larger  quantity  than  his  saw  can  cut,  and  does  it 
with  a  view  of  appropriating  it  now  to  his  exclusive  use,  and,  in 
the  language  of  the  bill,  *'  with  the  waste,  speed,  and  strife  with 
which  the  defendant  has  been  cutting  said  timber,  the  most 
valuable  portion  of  it  will  soon  be  exhausted."  Under  these 
circumstances  the  complainant  asked  the  aid  of  this  court  in 
making  a  fair  and  equal  division  of  said  timber.  The  defend- 
ant admits  the  strife,  but  ascribes  it  to  other  causes,  and  enters 
into  matters  of  recrimination,  which  it  is  not  necessary  to  con- 
sider, but  denies  that  it  is  a  case  for  partition.  His  honor,  the 
presiding  chancellor,  made  a  short  order,  refusing  the  partition, 
and  dismissing  the  bill.  From  this  decree  the  complainant  ap- 
pealed, on  the  ground  that  he  was  entitled  to  a  decree  for  parti- 
tion of  the  timber  standing  on  said  tract  of  land,  as  assured  to 
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him  bjr  the  defendant's  deed,  bo  that  each  may  hold  and  enjoy 
his  own  in  severalty. 

In  the  view  which  this  court  takes  of  the  case,  it  does  not 
seem  very  material  to  inquire  what  is  the  character  of  the  com- 
plainant's estate — whether  real  or  personal — ^whether  tenement 
or  hereditament — ^whether  sayoring  of  the  reaUy,  or  altogether 
personal.  The  argument  of  the  defendant  was  that  the  interest 
of  the.  complainant  does  not  fall  within  the  description  of 
estates  authorized  to  be  partitioned  by  the  statutes  31  and  32 
Henry  VULl.  But  the  powers  of  the  court  of  chancery  in  South 
Carolina  have  never  been  supposed  to  be  limited  to  the  cases 
mentioned  in  those  statutes.  The  act  of  1791  authorizes  the 
courts  of  law  or  equity  to  make  partition  both  of  real  and  per- 
sonal estate.  It  has  been  authoritatively  ruled,  that  this  act 
applied  only  to  the  distribution  of  intestates'  estates.  In  all 
other  cases  it  is  the  invariable  usage  to  resort  to  the  jurisdiction 
of  the  court  of  equity  for  the  partition  both  of  real  and  per- 
sonal property.  In  Pell  v.  BaU,  Cheves'  Ch.  99,  it  is  said  to 
have  been  the  practice  of  the  court  of  equity  in  South  Carolina, 
**  long  before  the  act  of  1791,  to  order  partition  not  only  of 
real  estate,  but  of  slaves,  and  to  order  a  sale,  when  necessary 
for  the  purpose  of  partition.'' 

Again,  it  was  urged  that  there  would  be  difiGlculty  in  executing 
the  commission.  But  since  the  decision  of  Warner  v.  Baynes, 
Amb.  689,  by  Lord  Hardwicke,  in  1750,  it  has  been  uniformly 
held,  even  in  England,  that  the  difficulty  of  making  partition 
has  formed  no  objection  in  this  court.  In  Parker  v.  Oerard, 
Id.  236,  Sir  Thomas  Clarke,  master  of  the  rolls,  sayia  that  par- 
tition is  a  matter  of  right,  and  that  there  is  no  instance  of  not 
succeeding  in  it  but  where  there  is  not  proof  of  title  in  the 
plaintiff;  and  he  cites  the  case  of  Warner  v.  BayneSy  which  was 
for  partition  of  a  water-spout,  cold  bath,  etc.,  and  ''  where," 
says  he,  "  the  strongest  arguments  of  inconveniency  imaginable 
were  used,  but  did  not  prevail."  Instances  of  partition  of  an 
advowson,  of  titles,  etc.,  are  cited  in  the  books;  and  in  Agar  v. 
Fairfax^  17  Yes.  533,  the  proceeding  was  for  partition  of  Bil- 
brough  moor  among  a  number  of  persons  having  a  variety  of 
interests,  and  where  there  had  been  a  covenant  not  to  inclose. 
It  was  held  that  the  variety  of  interests  was  no  obstacle:  that 
partition  did  not  render  inclosure  necessary,  but  that,  if  it 
amounted  to  a  covenant  against  partition,  it  was  against  com- 
mon right.  The  commission  was  accordingly  ordered  by  Sir 
William  Grant,  and  the  decree  affirmed,  on  appeal,  by  Lord 
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Eldon.  In  Ihimer  ▼.  Morgan,  6  Id.  148,  the  oommissionera 
allotted  to  the  plaintiff  the  whol6  stack  of  chimneys,  all  the 
fire-places,  the  only  staircase,  and  all  the  conveniences  in  the 
yard.  The  lord  chancellor,  nevertheless,  oyermled  the  defend- 
ant's exception.  He  "had  granted  the  commission,"  he  said, 
"  with  great  reluctance,  but  he  was  bound  by  authority.  But 
the  parties  ought  to  agree  to  buy  and  sell."  In  England,  the 
court  has  no  authority  to  order  what  the  lord  chancellor  thus 
recommends  to  the  parties.  But  in  Pell  v.  Ball,  this  authority 
of  the  court  was  vindicated,  on  the  ground  of  long-established 
usage  and  great  practical  convenience.  The  rule  in  England  is, 
that  whatever  can  be  divided  is  the  subject  of  partition.  But 
in  South  Carolina,  interests  may  be  severed,  and  the  share  of 
each  ascertained  and  set  off,  where  the  subject-matter  is  not 
susceptible  of  division,  as  in  the  instance  of  a  slave  belonging 
to  two  persons.  It  not  only  secures  peace,  but  promotes  indus- 
tiy  and  enterprise,  that  each  should  have  his  own.  The  defend- 
ant sold  one  half  of  the  timber  for  the  valuable  consideration 
of  one  thousand  dollars.  He  is  bound  to  afford  his  vendee 
every  practicable  faoiliiy  for  enjoying  the  benefit  of  his  pur- 
chase. 

The  complainant  suggests  that  a  fair  and  equal  division  of  the 
timber  may  be  made  by  drawing  a  line  through  the  tract  of  land 
00  that  each  might  use  the  timber  exclusively  on  the  part  or  lot 
that  should  be  thus  assigned  to  him.  This  mode  may,  or  may 
not,  be  just  or  practicable,  but  this  is  a  matter  for  the  commis- 
sioners. If,  in  their  judgment,  no  division  can  be  made  without 
manifest  injustice,  they  are  at  liberty  to  recommend  a  sale  for 
the  purpose,  and  the  court  will  judge  of  the  propriety  of  con- 
firming such  return.  It  is  ordered  and  decreed  that  the  decree 
of  the  circuit  court  be  reversed,  and  that  a  writ  of  partition 
issue,  according  to  the  prayer  of  the  bill. 

JomnrroH  and  Oaldwxll,  chancellors,  concurred. 

Daboait,  chancellor,  dissented. 

Decree  reversed. 


Bight  ov  Co-tenant  to  Pabtition:  See  note  to  LowaBe  v.  Menard,  41 
Am.  Dec.  161,  105;  Witdy  ▼.  Fhidlay,  15  Id.  712;  Hanwn  x,  WiUard,  28  Id. 
102. 

Salb  ov  thx  Pbemisbs  on  Pabtition  is  merely  incidental  when  permit- 
ted, and  is  resorted  to  only  to  prevent  a  sacrifice  of  the  property  l^  a  divis- 
ion: Striher  v.  Mott,  22  Am.  Dec  640. 
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[a  fixBOBHAxr*!  IqunTT,  U8.] 

Pabsxt  hay  Waits  his  Bmar  to  Sibyiois  of  his  childniL 
OomanrANOi  ibom  Fabbnt  to  Ekur  n  hot  an  ABTAHamm  If  asds  is 

oonddenition  of  aerrioet  rendered  bj  the  eon,  for  which  the  psisnt  w«i 

under  morml  oUigstloiis  to  pay. 
BwnuooEn  Mabs  bt  Dctebibutbb  of  thi  Pbopxbtt  osn  not  be  opened. 

except  upon  allegation  and  proof  of  fraud,  mJsrepreeentation,  oonoeel* 

ment,  or  mistake^  and  the  bill  mutt  state  the  ipeoiflo  ground  upon  whioh 

relief  is  Bought. 
Pabtisb  to  a  SsniiSifBfT  ABB  Bgi'OfyBU  to  daim  more  tiisn  the  eetUa- 

ment  gave  them,  unleee  it  is  alleged  and  proved  that  thej  were  ipmt- 

reached  by  fraud,  misrepresentation,  concealmentk  or  nustake. 

Bill  to  open  settlemeiit  of  an  estate,  and  for  a  veatnting  d 
aooonnt.  The  ooort  dismieaed  the  oziginal  faill.  The  defend- 
ante  appealed.    The  opinion  etatee  the  faotB. 

OarroU,  for  the  motion. 

Oriffin  and  Banham,  contra. 

By  Court,  Dabgan,  Ohanoellor.  Ftom  ibe  fcMsts  of  the  OBse^ 
as  reported  in  the  bill,  it  appears  that  the  distribatees,  who 
were  the  ehildien  of  Randolph  Mnnel,  being  all  of  age  and  sui 
juris,  had  a  settlement,  which  was  stated  for  them  by  the  ordi- 
nazy  of  the  district,  though  not  in  the  form  of  a  decree  nor  in 
his  judicial  character.  The  settlement  was  intended  to  be  in 
full,  and  the  parties  gave  discharges  in  full,  to  the  defendants^ 
who  were  the  administrators,  with  the  eBception  of  one  thou- 
sand dollars  of  the  funds  of  the  estate,  which  by  the  agreement 
of  all  parties  was  to  be  left  in  their  hands.  Out  of  the  interest 
of  this  sum,  an  aged  grandmother  of  the  parties,  who  was  with- 
out the  means  of  support,  was  to  be  maintained  during  her  life, 
and  at  her  death  the  principal  was  to  be  subject  to  distribution, 
as  a  part  of  the  estate  of  Randolph  Murrel.  This  sum  was  as- 
certained and  set  apart,  and  left  in  the  hands  of  the  defendants. 
All  the  rest  of  the  estate  was  intended  to  be  settled,  and  a  dis- 
tribution made  according  to  the  rights  of  the  parties. 

But  the  defendants,  who  were  the  two  oldest  sons  of  the  in- 
testate, bad  receiTed  lands  from  their  &ther  in  his  life-time, 
which  the  complainants  in  this  bill  contend  were  advancements, 
and  that  the  value  of  these  lands,  as  advancements,  was  not  in- 
cluded, but  should  have  been  included,  in  the  aforesaid  settle- 
ment. In  this  settlement,  advancements  were  taken  into  the 
estimate  and  were  rendered  in  by  the  parties  themselves.     The 
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lands  given  bjr  the  testator  to  the  defendants  were  not  on  thai 
oooasion  claimed  to  be  considered  in  the  light  of  adyancements, 
though  the  consideration  upon  which  they  were  giren  mnai, 
from  the  evidence,  have  been  known  to  the  complainants.  The 
consideration  alleged  by  the  father  for  the  conveyance  of  these 
lands  to  the  defendants,  was  that  they  were  his  oldest  sons,  and 
that  he  being  poor,  they  had  worked  for  him  like  negroes,  and 
had  greatly  assisted  in  laying  the  foundation  of  his  estate,  and 
that  they  were  fairly  entitled,  as  a  matter  of  justice,  to  an  extra 
share.  It  also  appeared,  that  during  the  time  the  services  were 
being  rendered  the  father  held  out  promises  of  remuneration  to 
his  sons  for  their  eztraordinaxy  exertions,  to  be  realized  in  the 
distribution  of  his  estate,  and  thus  stimulated  them  to  an  un* 
common  degree  of  activity  in  his  service. 

The  chancellor,  under  this  state  of  facts,  considered  that 
though  a  parent  is  entitled  to  the  services  of  his  children  while 
under  age,  he  may  waive  his  right  and  may  make  the  services  of 
his  children  the  consideration  of  a  contract  or  promise,  and  thai 
he  may  give  property  honafde  in  the  performance  of  such  obli- 
gation of  justice,  without  its  being  subject  to  a  claim  on  the 
part  of  the  other  children,  to  consider  it  in  the  light  of  aa 
advancement.  The  chancellor  says  ''it  would  deserve  consid- 
eration whether  these  conveyances,  considered  in  the  light  of 
advancements,  were  not  con<duded  by  the  settlement.  But  my 
opinion  is  that  the  defendants  are  not  accountable  for  the  value 
of  these  lands.  They  were  not  advanced  (in  the  sense  in  which 
the  statute  uses  the  word)  by  these  conveyances,  although  the 
lands  were  given  to  them  by  their  father.'' 

This  court  is  entirely  satisfied  with  what  the  chancellor  has 
said  on  this  question  of  advancements,  and  it  is  deemed  unneo- 
essaiy  to  add  anything  to  the  views  he  has  presented  on  that 
subject.  But  it  is  deemed  of  importance  to  say  that  in  the  opin- 
ion of  this  court  the  complainants  are  concluded  from  making 
the  question  as  to  the  alleged  advancements,  in  consequence  of 
the  settlement  which  they  had,  and  which  was  intended  to  be 
final  and  conclusive,  save  only  as  to  the  thousand  dollars  reserved 
for  the  use  of  their  grandmother  during  her  life.  They  have  no 
right  to  open  that  settlement  except  upon  the  allegation  and 
proof  of  fraud,  misrepresentation,  concealment,  or  mistake  of 
facts.  And  as  a  matter  of  pleading,  the  bill  should  state  the 
specific  ground  upon  which  it  is  sought  that  the  account  should 
be  opened  and  relief  be  given,  in  order  that  the  defendants  may 
meet  the  case  made  in  the  bill  fairly.    If  parties  come  to  a  set- 
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Uement  and  will  not  see  th^ir  rights  in  their  tme  character,  or 
nee  proper  diligence  in  ascertaining  them,  or,  peroeiving  their 
rights,  think  proper  hy  their  silence  to  waiye  them;  there  is  no 
reason  why  this  court  or  any  other  should  be  called  upon  to  pro- 
tect them  from  the  consequences  of  their  own  default  or  folly. 
There  are  but  few  settlements  or  accountings  in  which,  by  a 
searching  scrutiny,  some  errors  or  omissions  might  not  be  de^ 
tected.  And  this  court  will  not  open  them  when  by  a  proper 
vigilance  they  might  have  been  guarded  against,  and  unless  some 
of  the  circumstances  aboTS  adverted  to  as  affording  grounds  for 
relief  are  alleged  and  proved.  A  party  fully  competent  to  pro- 
tect himself;  under  no  disabUiiy ;  advised  as  to  all  circumstances 
by  which  he  may  be  saved  in  his  rights;  or  in  a  situation  where 
he  might  by  due  diligence  be  so  advised;  not  overreached  by 
fraud,  concealment,  or  misrepresentation,  nor  the  victim  of  a 
mistake  against  which  prudence  might  have  guarded;  has  no 
right  to  call  upon  courts  of  justice  to  protect  him  against  the 
consequences  of  his  own  carelessness,  and  to  disturb  the  peace 
of  society  by  his  clamors  for  that  justice  which  he  has  volun- 
tarily or  negligently  surrendered.  More  especially  is  it  wise 
that  these  family  settlements  should  not  be  disturbed  upon  light 
grounds.  The  criminations  and  recriminations  incident  to  such 
proceedings  oftentimes  sunder  forever  the  ties  of  consanguinity 
and  result  in  the  disruption  of  the  friendships  of  a  long  life. 
What  is  true  as  to  families  in  this  particular,  is  true  as  to  the  in- 
terests of  society  in  general.  The  rule  from  the  foregoing  oon- 
iderations  is  vindicated  upon  principle.  It  is  not  less  strongly 
sustained  by  authority.  For  it  will  be  perceived,  that  everything 
which  I  have  said  is  supported  by  decisions  which  are  directly 
in  point. 
The  decree  is  a£Srmed  and  the  appeal  is  dismissed. 

JomrsTOH  and  Caij>wkll,  chancellors,  concurred. 
DusxiN,  chancellor,  absent  at  the  hearing. 
Decree  affirmed. 


Parent  mat  RsLiNQcnsH  ms  Right  to  his  Son's  EABNnros:  OortifY,  Carejf 
81  Am.  Deo.  117;  and  Bach  relinqoiahment  ii  irrevooaUe:  Moner.  WeUon^ 
16  Id.  73,  and  note. 

CoNVXTANCB  OF  Land  fbom  Fathkbto  Son,  to  whom  he  is  in  debt,  will  be 
preeomed  in  satisfaction  of  the  debt  unless  oiroamstances  prove  a  contracj 
intention:  KeUtf  v.  Kelly,  18  Am.  Dec  710. 

Partition  Dxxd  in  which  All  thk  Hxnts  Jon  oonstitates  as  valid  a 
division  as  one  made  by  the  order  of  the  probate  jndge,  provided  the  heirs  are 
of  age  and  the  property  is  in  a  condition  to  be  divided:  Btibbard  v.  Bicarit  23 
Am.  Deo.  ISS. 
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PoLLT  Galhodn,  by  heb  Next  Fjoesd^  v.  J.  J. 

Calhoun. 

[S  BzbobbabVs  EQvtrx,  28L] 
FlMS  COTSaT  OAH  NOT  DISPOSE  OF  HER  SsPABATE   Pb&SOKAL  EbTATB  M  » 

/»Ne  »oU  unless  empowered  by  the  deed  of  settlement,  and  if  so  em- 
powered, the  mode  there  prescribed  most  be  strictly  followed. 

GOUBT  OF  BqUITT  CAN  NOT  CONVIBM  ▲  SaLB  OV  A  WiTE'B  SbPABATB  EbTATB 

where  the  deed  creating  the  estate  expressly  prohibits  her  alienatJon  of  it. 
Salb  of  Fbmb  CJovbbt's  Sbpabatb  Pbopebtt  by  her  will  not  be  snstained  by 

a  ooort  of  equity  unless  it  is  volontsry,  even  if  there  are  no  restriotioiii 

in  the  deed  of  oonveyanoe  to  her. 
8a£b  of  Wifb'8  Pbofbbtt  to  Pat  Debts  of  the  Husband  will  not  be  con- 

firmed  by  a  oonrt  of  equity. 

Bill  to  set  aside  a  sale  of  a  slave.  Mrs.  Polly  Oalhoim  before 
her  marriage  with  J.  J.  Callioim  had  conveyed  to  her  two  slaveSy 
Dinah  and  Mary;  the  deed  provided  that  they  should  not  be 
*'  subject  to  any  alienation  whatever  in  case  of  her  marriage,  and 
excluding  forever  every  claim  or  pretense  of  claim  by  her  hus- 
band to  the  said  slaves."  After  her  marriage,  her  husband  ob- 
tained credit  of  various  parties  and  purchased  com,  sugar,  coffee, 
shoes,  a  saddle,  etc.,  the  value  of  which  does  not  appear.  Polly 
borrowed  forty  dollars  from  one  Beck,  but  how  it  was  used  does 
not  appear.  These  creditors  sued,  and  the  constable  was  about 
X)  levy  upon  their  horse  and  some  com,  when,  under  the  per- 
suasion of  her  husband  and  the  threat  of  the  officer,  Polly  exe- 
cuted a  bill  of  sale  of  a  n^gro  girl  to  one  Thompson  for  a  stated 
consideration  of  two  hundred  and  seventy-five  dollars.  It  was 
also  signed  by  her  husband  and  a  witness.  Thompson  then  settled 
with  the  creditors.  The  court  below  held  the  sale  good,  and  the 
complainant  Polly  Calhoun  appealed. 

Patterson  y  for  the  complainant. 

CoUmet  BuUer,  for  the  defendant. 

By  Court,  CNeall,  J.  At  common  law  ek/eme  covert  was  re- 
garded as  legally  incapable  of  making  any  contract,  which  would 
bind  her.  This  disability  was  intended  to  be  her  protection.  It 
was  founded  on  the  notion  that  her  existence  was  legally  merged 
in  her  husband.  They  were  regarded  in  law  as  one  person.  She 
was  supposed  to  have  no  will  of  her  own,  and  hence  was  legally 
incapable  of  charging  herself  by  contract.  Neither  could  she 
have  a  personal  estate  which  did  not  vest  in  the  husband  jure 
nuarUe,  From  her  real  estate,  he  was,  during  coverture,  entitled 
to  the  receipt  of  the  rents,  issues,  and  profits;  and  after  hei 
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death,  he  was  entitled^  if  there  was  iBStie  of  the  mairiage,  bom 
aliye,  to  hold  doxing  his  life,  bj  tiie  onrtesj,  tiie  whole  of  her 
land  of  which  he  had  aotoal  poaeesaion  daring  the  covertoie. 
In  the  progress  of  time,  and  oat  of  the  refinements,  and  perhaps 
the  necessiiieSy  of  society,  it  was  permitted  in  eqaity  that  the  wife 
should  haye  both  personal  and  real  estate  separate  from  her 
husband.    Incidental  to  this  right  of  property,  it  was  held,  with 
different  modifications  at  different  times,  that  she  was  as  to  It  a 
feme  stole,  with  power  to  charge  or  dispose  of  it:  Fettiplace  ▼. 
Oarges,  1  Yes.  48.    From  the  English  cases  it  may  be  deduced 
as  a  general  rule,  that  a  feme  covert,  unless  restrained  by  the  deed 
of  settlement,  had  the  right  to  dispose  of  or  charge  her  separate 
personal  estate  as  a  feme  sole.    For  in  Pybits  t.  SmUh,  Id.  193, 
Lord  Chancellor  Thurlow  states  the  rule  to  be,  that  **  she  (a 
feme  covert)  is  sole,  so  far  as  she  has  a  power  of  appointment; 
but  with  any  limitations  in  the  deed  giving  her  that  power."   In 
Jackson  y.  Hobhouse,  2  Meriy.  482,  where,  by  a  settlement,  the 
interest  of  a  sum  of  money  was  to  be  reoeiyedto  the  separate  use 
of  the  wife,  with  a  proviso  against  the  wife  assigning  or  other* 
wise  disposing  of  the  interest  in  anticipation,  the  wife  and  her 
husband,  in  order  to  obtain  an  annuity,  assigned  the  future  in- 
terest, and  the  Lord  Chancellor  Eldon  held  that  the  clause 
against  an  assignment  in  anticipation  was  good,  and  restricted 
the  power  of  the  wife  over  her  separate  estate.    He  says:  '*  It  is 
now  too  late  to  contend  against  the  validity  of  a  clause  in  re- 
straint of  anticipation.''    In  Jaquss  v.  The  Mslhodist  Episcopal 
Church,  17  Johns.  648  [8  Am.  Dec.  447],  the  court  of  errors  of 
the  state  of  New  York  held  that  a  feme  covert,  with  respect  to 
her  separate  property,  was  to  be  regarded  in  a  court  of  equity  as 
a  feme  sole,  and  might  dispose  of  it  without  the  assent  and  con- 
currence of  her  trustee,  unless  she  was  speciaUy  restricted  by 
the  instrument  under  which  she  acquired  her  sejiarate  estate. 
In  the  same  case,  Methodist  Church  v.  Jaques,  3  Johns.  Ch.  113, 
Chancellor  Kent,  after  a  full  review  and  elaborate  examination 
of  all  the  cases,  comes  to  the  conclusion  that  a  feme  covert  in 
equity,  as  to  her  separate  estate,  is  to  be  regarded  as  Skfeme  sole, 
'*sub  modo,  or  to  the  extent  of  the  power  clearly  given  by  the 
instrument."    In  Ewing  v.  Smith,  8  Deseau.  417  [6  Am.  Dec. 
667],  a  majority  of  the  court  of  appeals  in  equity,  in  this  state, 
held  that  a  married  woman  who  has  a  separate  estate  can  not 
part  with  it  or  charge  it  in  any  way,  without  an  examination; 
that  as  by  marriage  she  loses  all  the  powers  of  a  feme  sole,  a  sepa- 
rate estate  does  not  confer  ail  those  powers  on  her,  and  thai 
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therefore  the  power  of  appomting  such  estate  must  be  expressly 
giyen,  and  the  mode  prescribed  be  strictly  pnrsaed.  Since  this 
decision  the  mle  has  been  considered  settled  as  laid  down  in  it; 
and  if  I  was  disposed  to  doubt  its  correctness,  I  should  not  fed 
at  liberty  to  hiy  down  another.  But  I  concur  fully  in  its  wis- 
dom. To  permit  any  other  would  be  to  defeat  eveiy  separate 
estate.  For  to  the  kindness,  force,  or  a  necessity  created  by  the 
acts  of  an  improyident  husband,  most  women  would  at  some 
period  be  compelled  to  yield  up  the  property  which  the  kind  and 
prudent  care  of  parents  or  friends  had  intended  as  a  permanent 
provision  for  herself.  The  rule  laid  down  in  Ewing  v.  Smilh 
would  dispose  of  this  case.  Tor  the  wife,  in  the  deed  from 
which  her  separate  estate  is  derived,  has  no  power  of  disposi- 
tion: and  her  alienation  has  been  without  examination  in  the 
court  of  equity.  If  the  deed  had  merely  given  her  a  separate 
estate  without  restriction,  and  she  had  voluntarily  aliened,  for 
the  necessary  support  of  herself  and  her  children,  her  sale  might 
have  been  sustained.  For  in  that  case,  the  court  of  equity 
would  have  permitted  the  sale  to  have  been  made  if  it  had  been 
applied  to  for  that  purpose,  and  acting  upon  the  equity  maxim, 
that  it  considers  that  as  done  which  ought  to  have  been  done, 
the  sale  would  have  been  confirmed. 

In  the  deed  in  this  case  there  is,  however,  an  express  restric- 
tion upon  the  power  of  the  wife:  after  conveying  the  property 
in  trust  for  the  complainant  and  the  heirs  of  her  body,  the  deed 
provides  that  it  shall  not  be  '*  subject  to  any  alienation  whatever 
in  case  of  her  marriage,  and  excluding  forever  every  claim  or 
pretense  of  claim  by  her  husband  to  the  said  slaves.''  This, 
according  to  the  English  cases,  and  the  decision  of  the  New 
York  court  of  errors,  in  the  case  of  Jaquea  v.  The  MeOiodid 
Episcopal  Churchy  is  such  a  restraint  upon  the  power  of  the  wife 
over  her  separate  property  as  would  prevent  her  alienation  from 
taking  e£BBci  If  this  restraint  had  been  imposed  on  a  donee 
not  laboring  under  any  legal  disability,  it  would  even  then  pre- 
vent an  alienation.  For  unless  contrary  to  some  rule  of  law,  a 
donor  has  the  right  to  impose  such  limitations  and  restrictions 
on  his  gift  as  he  may  think  proper.  In  thecase  of  a/eme  coveri, 
who  at  common  law  is  considered  as  incompetent  to  do  any  legal 
act  of  alienation,  it  can  not  be  that  she  would  have  greater 
powers  than  one  who  is  under  no  legal  disability.  But  it  is  said 
that  the  sale  was  necessary  to  her  support,  and  hence  it  ought 
to  be  sustained.  The  court  of  equity  has  no  power  either  to 
make  or  confirm  a  sale  of  a  separate  estate,  which,  hy  the  dsed 
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ofeating  it»  is  expieaalj  prohibited  from  being  sold.    On  the 
faetB,  howeyer,  I  ehonld  be  disposed  to  think  (if  this  restrietion 
in  the  deed  did  not  exist),  that  the  sale  conld  not  be  sustained. 
In  such  a  case  the  sale  most  have  been  the  volnntaiy  act  of  the 
wife,  and  for  such  purposes  as  the  court,  on  her  examination, 
would  have  ordered  it  to  be  made.     In  this  instance,  it  ap- 
pears that  the  wife,  by  the  persuasion  of  the  husband  and 
the  threats  of  the  constable,  Beck,  did  sign  the  bill  of  sale. 
It  is  true  the  commissioner  and  chancellor  both  conclude  she 
was  under  no  actual  constraint;  hj  which  I  understand  there 
was  no  legal  duress.     This,  however,  was  not  necessary  to  be 
shown  to  avoid  her  acts.    In  law,  she  is  always  in  the  presence 
of  her  husband,  supposed  to  act  by  his  compulsion,  and  her  act 
is  therefore  considered  as  his.     It  was  for  those  undertaking  to 
sustain  the  sale,  to  show  it  to  be  the  result  of  her  own  will.    If 
it  arose  from  the  persuasion  of  the  husband,  who  has  been  pro- 
nounced by  the  chancellor  to  be  of  that  class  * '  who  are  described 
as  worse  than  an  heathen,''  it  was  his  sale  and  not  hers :  but  when 
we  add  to  this  that  the  officer  of  the  law  was  saying  to  her — ^if 
you  do  not  sign  the  bill  of  sale,  I  will  levy  executions  on  your 
com  and  horse,  it  would  surely  be  asking  a  great  deal,  to  re- 
quire a  court  to  pronounce  a  sale  so  made  by  a  feme  covert  to 
be  her  own  voluntary  act.    The  propriety  of  the  sale,  too,  has 
not  been  made  out.    For  all  the  debts,  to  pay  which  the  sla^e 
was  sold,  were  debts  contracted  by  the  husband.    It  is  possible 
they  were  for  supplies  for  his  family,  but  the  credit  was  given 
to  him  and  not  to  his  wife,  and  in  such  a  case  it  would  be  in 
vain  to  ask  an  order  for  the  sale  of  the  wife's  separate  estate 
from  the  court  of  equity.    The  report  of  the  commissioner  is  no 
answer  to  the  inquiries  which  Chancellor  Harper  directed  him  to 
make.    It  was  his  business  to  examine  as  to  the  points  submitted 
to  him,  and  give  the  chancellor  the  benefit  of  his  judgment  upon 
them.    If  his  report  can  be  regarded  as  deciding  anything,  it 
must,  instead  of  being  against  the  complainant,  be  considered 
in  her  favor:  1.  In  deciding  that  the  bill  of  sale  was  executed 
unwillingly  by  her;  2.  That  the  proceeds  of  the  sale  were  ap- 
plied to  the  payment  of  debts  contracted  by  the  husband  before 
the  sale;  and  3.  That  a  part  of  those  debts  were  not  necessary 
to  the  support  of  the  complainant.    In  every  point  of  view  I 
think  the  sale  by  James  J.  Calhoun  and  wife,  of  the  slave  Jemi- 
ma,  to  Dixon  Thompson,  the  defendant,  can  not  be  sustained. 
It  is  therefore  ordered  and  decreed  that  the  decree  of  Chan- 
cellor De  SausBure  be  reversed;  that  the  defendant,  Dixon 
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Thompson,  do  deliyer  up  the  slave  Jemima  and  her  child  or 
children  (if  any)  and  aooonnt  for  her  hire,  to  such  trostee  as 
maj  be  appointed  hj  the  court  of  equity  for  Barnwell  district, 
for  the  complainant,  and  that  the  said  Dixon  Thompson  do  paj 
the  costs  of  this  suit. 

The  whole  court  concurred. 
Decree  reversed. 

Power  or  Fms  Govkbt  ovxb  her  Sxpabats  Eratb. — ^F6r  a  diaonirioD 
of  both  the  l*i"glM^  and  American  doctrine  with  ngaxd  to  thia  tabjeot,  lee 
note  to  Thomas  v.  FolwdL^  90  Ahl  Deo.  233.  See,  alao^  Cbry^  v.  DiMtofi, 
ORle,  489  and  note. 


Coleman  v.  The  Bane  of  ELimbttbo  et  al. 

[3  BXBOBHABT'S  EqoxTT.  38S.] 

SBSBurr's  Sals  will  not  bb  Set  Asidb  fob  Inadbquaot  or  Pbzob,  where 
there  have  been  no  unfair  means  employed  to  prevent  competition. 

Onb  Bedheimer  had  an  interest  in  a  certain  tract  of  land 
on  which  Coleman  held  a  mortgage.  Bedheimer  became  em- 
barrassed; judgments  were  rendered  against  him,  and  the  prop* 
erty  sold  subject  to  the  mortgage  of  Coleman,  and  was  knocked 
off  at  one  doUarl  A  crowd  was  present,  and  the  mortgage 
handed  about  amongst  them.  Bedheimer  remained  on  the  land, 
but  in  the  employ  of  Coleman,  superintending  the  place.  The 
question  made  on  this  appeal  was,  whether  the  sale  was  valid 
or  not. 

BauskeU,  for  the  motion. 

Booger,  contra. 

By  Court,  Daboan,  Chancellor.  In  this  case  very  little  is 
necessary  to  be  said,  in  addition  to  the  views  taken  by  the  pre- 
siding chancellor  in  his  decree.  It  is  as  well  to  remark,  that  the 
manner  in  which  the  case  has  been  presented  in  the  brief  does 
not  meet  the  approbation  of  this  court.  All  the  evidence  bear- 
ing on  the  questions  raised  in  the  grounds  of  appeal  should  be 
printed  with  the  brief,  which  has  not  been  done  in  this  case. 

XTpon  a  careful  review  of  the  evidence,  I  perceive  no  reasons 
for  impeaching  the  fairness  and  validity  of  the  sale  by  the  sheriff 
to  the  complainant.  It  is  settled  law,  that  where  unfair  means 
have  not  been  employed  to  prevent  competition  at  sherifBi' 
sales,  inadequacy  of  price,  however  great,  is  no  ground  for  set 
ting  them  aside.    Whether  wise  or  not,  this  is  the  law  of  South 
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Carolina.  While  the  steni  policy  of  the  law  requires  that  the 
nnf  ortonate  debtor  shall  sabmit  to  take  the  highest  bid  that  is 
fairly  made,  it  is  in  the  highest  degree  important  that  these 
forced  and  peremptory  sales,  so  frequently  attended  with  sacri- 
fices and  loss  to  a  suffering  class  of  the  commnnily,  should  be 
preserved  pure  and  free  from  any  taint  of  fraud.  To  subject 
the  debtor  to  a  forced  sale  of  his  property,  at  whatever  price  it 
may  bring,  is  a  hard  case  enough.  The  policy  of  the  law,  how- 
erer,  and  the  inviolability  of  contracts,  demand  that  concession 
to  the  rights  of  creditors.  To  make  him  the  victim  of  corrupt 
combinations  or  artifices  on  the  part  of  unfeeling  and  voracious 
speculators  is  what  this  court  will  not  permit.  The  rule  laid 
down  in  Martin  S  Wdtter  v.  Evans,  2  Rich.  Eq.  874,  will  be  ap- 
plied in  a  case  proper  for  its  application,  either  on  the  part  of 
the  debtor  himself  or  of  creditors  interested  in  the  sale  of  his 
properly. 

But  between  that  case  and  this  there  is  no  analogy.  There  is 
not  a  circumstance  here  which,  when  properly  interpreted,  war- 
rants the  imputation  of  unfairness  in  the  sale.  The  only  evi- 
dence which  can  be  distorted  into  such  a  view  of  the  transac- 
tion is  that  of  the  witness  John  Cullum.  It  appears  that  this 
witness,  together  with  the  complainant,  was  the  surety  of  Peter 
Bedheimer  for  a  debt  due  to  Richard  Coleman,  executor  of  M. 
Coleman.  Peter  Bedheimer  had  given  his  sureties  a  mortgage 
of  negroes,  as  indemnity  for  their  liability  on  this  debt  Cid- 
Inm,  however,  was  not  satisfied  with  his  position,  and  had  come 
to  the  sheriff's  sale  with  the  intention  of  bidding  on  the  land, 
to  the  amount  of  the  debt  due  the  estate  of  Coleman;  which 
was  at  that  time  in  execution  against  himself,  his  co-surety,  and 
their  principal,  Peter  Bedheimer.  His  intention  to  bid  was  not 
communicated  to  Coleman.  He  applied  to  the  complainant  to 
idease  or  indemnify  him  on  his  debt.  This  the  complainant 
had  refused,  telling  him  he  must  get  rid  of  the  judgment  in  the 
best  way  he  could.  The  expression  used  by  the  complainant  to 
this  witiiess,  so  much  commented  on  in  the  argument,  when  he 
told  him  **  not  to  be  troubled,  he  should  not  be  hurt,"  is  fairly 
susceptible  of  an  innocent  and  entirely  different  interpretation. 
I  think  he  referred  to  the  joint  indemnity  which  he  and  the 
witness  held  in  the  mortgage  of  the  negroes;  which,  from  all 
that  appears,  was  entirely  sufficient.  Between  two  and  three 
years  afterwards,  the  complainant  assumed  upon  himself  the 
liabilities  of  Cullum  on  the  debt  of  the  executor  of  Coleman,  on 
Cullum's  BHSigning  to  him  his  interest  in  the  mortgage  of  the 
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negroes.  This,  howeyer,  was  not  daixned  by  Oullmn  as  a  ful- 
fillment of  any  agxeement,  express  or  implied^  as  growing  out 
of  the  sheriff's  sale  of  the  land.  Bat  on  the  oontmyy  he  testi- 
fies that  he  **  did  not  obsenre  Coleman  say  or  do  anything  to 
injure  the  sale  of  the  land/'  The  land  was  sold  sul^ect  to  a 
mortgage  due  to  the  complainant's  wife.  This  mortgage  he 
exhibited}  as  he  should  have  done,  with  a  correct  statement  ae 
to  the  amount  due  upon  it,  thirteen  or  fourteen  hundred  dol- 
lars. The  land  having  been  exposed  at  sale  subject  to  the 
mortgage,  was  bid  off  at  one  dollar;  which  made  its  cost  to  the 
oomphunant  the  balance  due  upon  the  mortgage. 

This  court  peroeiTes  no  ground  whatever  for  impeaching  the 
validily  of  tbd  sale.  The  decree  is  afllrmed  alid  the  appeal  dis- 
missed. 

The  whole  court  ooneaned. 

Decree  aflhmed. 


IsABmogOAtn  ov  Pun  is  aov o» Innv Suimmr  tossl  aridssMkof 
ttodar  an  eisoirtkMii  Aoetes  v.  Owk^gB,  IS  Am.  Dm.  f02|  Imtif  it  to 
poaly  insdeqiMiU  it  to  a  strong  oirooaMtaaoe  to  show  fraud:  Cfrmrp  ▼. 
Spmiite,  27  Am.  Dm.  110}  migJU'9  HHn  ▼.  Ibta,  18  Id.  219;  N$Mi  t. 
XMfafls  28  Id.  286;  JPM  Y.  Aw.  29  U.  S08. 
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Obatrl  Intkubst  to  Commmsoe  ufon  thx  Dbath  or  thb  Gkaktob  eaa  bo 
created  only  by  deed  duly  deliveradt  and  the  operation  of  the  deed  miifll 
bo  soeh  that  the  present  title  paoMo  to  the  donee  with  a  right  to  fatnre 
ijoynent. 


Tbb  only  questions  made  upon  the  appeal  were  oonoeming 
the  instrument  set  forth  in  the  opinion. 

Oregg^  for  the  motion. 

WiUiafM  and  WaUia  Thonqtson^  eonira. 

By  Court,  Daboan,  Chancellor.  On  the  twelfth  of  April,  1820» 
Thomas  G.  Jaggers  executed  in  favor  of  Elizabeth  Jaggers,  an 
instrument  of  which  the  following  is  a  copy: 

*'  South  Carolina.  Enow  all  men  by  these  presents,  that  I, 
Thomas  G.  Jaggers,  of  the  district  of  Chester  and  state  aforesaid, 
for  and  in  consideration  of  the  love,  good  will,  and  affection 
which  I  have  and  do  bear  towards  my  sister  Elizabeth  Jaggers, 
of  the  district  of  Chester,  and  state  aforesaid,  do  give  and 
make  over  one  woman  and  child,  named  Polly  and  Joe,  unto 
the  aforesaid  Elizabeth  Jaggers,  her  heirs,  executors,  or  admin- 
istrators or  assigns,  the  above  negro  woman  and  child,  with  her 
increase,  to  the  said  Elizabeth  Jaggers,  and  her  heirs  of  her 
begotten,  forever,  in  as  ample  and  full  a  manner  as  I  am 
capable  of  bestowing:  to  have  and  to  hold  the  said  negroes, 
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PoUy  and  Joe,  imto  {be  said  Elizabeth  Jaggera,  her  heirs  and 
assigns,  from  henceforth  and  forever,  as  her  lawful  right  and 
property  at  my  death.  In  witness  whereof  I  hare  hereunto  set 
my  hand  and  seal,  this  twelfth  day  of  April,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  twenty,  and  in  the  forty- 
fifth  year  of  the  independence  of  the  United  States  of  America* 
Signed,  sealed,  and  deliTsied  in  the  presence  of  us. 

'' (Signed)  Ihoicas O.  Jaooibs.    [us.] 

''lhst»  witness:    John  P.  BoDmr. 

Caleb  Davis.'' 


There  was  some  question  raised  as  to  the  deliTezy  of  this  deed, 
which  will  be  disposed  of  hereafter.  But  the  first  question  to 
be  considered  and  adjudged,  is  this:  assuming  that  the  deed 
was  duly  deliyered,  what  estate,  if  any,  does  it  create  in  Eliza- 
beth Jaggers  ?  And  this  will  inTolve  the  inquiry,  whether,  by  the 
laws  of  South  Carolina,  it  is  competent  for  any  person,  on  the 
consideration  of  love  and  affection,  l>y  deed  or  other  writing 
properly  and  duly  executed  and  deliTCied,  to  create  in  personal 
chattels  an  estate,  or  future  interest,  to  take  effect  or  yeet  in 
possession,  after  the  termination  of  a  life  estate,  reserved  by  the 
donor  to  himself  in  the  same  deed  or  writing.  The  chancellor 
who  heard  this  case  on  the  circuit,  after  a  very  careful  and  elalK 
orate  examination  of  the  subject,  decided  the  above-stated  prop- 
osition in  th^  negative.  As  the  result  of  his  aigument  and 
review  of  the  authorities,  in  the  conclusion  of  his  decree,  he  ex- 
presses himself  in  the  following  language:  ''Although  a  chattel 
interest  may  be  created  to  commence  in  /uiuro,  it  must  not  be 
at  an  indefinite  time,  such  as  the  death  of  the  donor,  unless 
founded  on  a  valuable  consideration:  when  the  consideration  is 
love  and  affection,  and  the  event  on  which  the  gift  is  to  take 
effect,  is  the  death  of  the  grantor,  these  circumstances  place  the 
parties  and  the  property  exactly  in  the  condition  of  a  will,  and 
not  of  a  deed — ^nothing  is  actually  given  or  received.  It  can 
not  be  a  gift  inter  vivos,  as  neither  possession,  title,  or  property 
passes  any  more  than  by  a  will,  which  the  maker  may  make  when 
he  pleases."  Carrying  out  this  view  of  the  subject,  and  this 
construction  of  the  deed,  the  chancellor  holds  that,  supposing 
the  deed  to  have  been  duly  delivered,  Elizabeth  Jaggers  could 
take  nothing  under  it,  and  dismisses  her  bill,  which  had  been 
filed  against  the  defendant  for  the  specific  delivery  of  the  ne- 
groes. And  this  is  a  motion  to  reverse  the  decree,  on  the  ground 
**  that  the  instrument  of  writing  in  question,  after  being  signed 
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and  aealed  by  tbe  maker,  Thomas  G.  Jaggem,  liaTing  been  alao 
duly  delivered  by  him  to  the  donee,  the  complainant,  according 
to  tbe  tme  meaning  and  constmction  thereof,  a  present  Yeeted 
interest  in  the  slayes  therein  named,  passed  irreyocably  to  the 
donee,  to  be  enjoyed  in  futuro,  the  same  operating  as  an  irrev- 
ocable deed,  and  not  as  a  mere  testamentary  paper;  and  the 
subsequent  possession  of  the  slaves  by  the  maker,  having  been 
according  to  the  provisions  of  the  deed,  the  complainant  was 
not  barred  either  by  the  statute  of  limitationB,  or  by  length  of 
time/'  The  complainant's  ground  of  appeal  substantially  em- 
braces the  same  question  which  I  have  stated  in  a  more  abstract 
form  in  the  beginning  of  this  opinion. 

It  has  been  vehemently  urged  in  support  of  the  opinion  which 
the  chancellor  has  delivered  in  his  circuit  decree  upon  this  inter- 
esting question,  that  it  is  entirely  in  accordance  with  the  prin- 
ciples of  the  common  law,  and  the  decisions  of  our  own  courts, 
and  that  a  different  decision  by  this  court  would  be  a  mischiev- 
ous, if  not  dangerous  violation  of  the  established  law  of  the 
land.  A  majority  of  this  court  are  of  the  opinion  that  the  cir- 
cuit decree  must  be  reversed,  on  the  ground  that,  upon  the 
question  stated,  it  is  not  in  accordance  with  the  law  of  South 
Carolina.  And  as  the  duty  has  been  imposed  upon  me  of  ex- 
pressing their  judgment,  it  will  be  necessary  that  I  should  re- 
view and  examine  the  course  of  our  own  decisions  on  the  subject. 
And  as  a  preliminaiy  to  this  review,  I  will  reman  that  it  may 
be  conceded,  without  in  the  slightest  degree  invalidating  the 
opinion  of  the  majority  of  this  court,  that  their  judgment  in 
this  case  is  not  in  accordance  with  the  ancient  principles  of  the 
common  law* 

There  are  many  principles  recognised  as  law  in  South  Caro- 
lina, as  well  as  in  England,  not  founded  upon  statute,  that  are 
diametrically  opposed  to  what  was  considered  the  well-estab- 
lished principles  of  the  common  law.  It  is  a  system  of  law 
resting  for  its  authority  upon  usages,  and  these  usages  are  evi- 
denced by  judicial  interpretations,  and  the  decision  of  cases 
brought  before  the  courts  for  adjudication.  From  such  a  system 
we  must  naturally  look  for  mutations,  and  even  revolutions,  in 
the  judicial  exposition  of  the  law.  XTpon  such  a  code  it  would 
be  unreasonable  to  expect  that  the  changing  features  of  each 
succeeding  age  would  not  be  characteristically  impressed.  The 
common  law  has  ever  been  admitted  to  possess  a  remarkable 
flexibility,  which  renders  it  capable  of  being  adapted  to  tbe  ever- 
varying  wants  of  a  progressive  civilizRtion  in  matters  too  minute 
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or  unimporiaiit  to  etli  for  legialatiTB  action.  Upon  the  prin- 
ciple of  ohfloletiam  (if  I  may  nee  the  expression)  it  drops  or 
throws  off  by  its  own  inherent  energy,  that  which  the  progress 
of  society  has  rendered  nseless  or  inexpedient,  and  by  the  same 
▼ital  force  it  eliminates  new  principles  and  develops  extensiTS 
branches  of  jnrispradence,  which  are  found  in  the  ancient  sys- 
tem, if  there  found  at  all,  only  in  a  mdimental  state.  The 
common  law  of  early  times  was  the  code  of  a  semi-civilized 
people,  in  a  state  of  militaiy  subjection  to  feudal  chiefs,  with 
little  wealth  and  few  wants.  It  was  then  as  rude  as  their  own 
manners,  or  their  own  early  Gothic  monuments.  What  is  it 
now?  A  vast  system  of  jurisprudence,  admirably  adapted  to 
the  necessities  of  a  great,  powerful,  and  wealthy  people,  pos- 
sessed of  a  commerce,  and  boasting  a  refinement  and  civiliza- 
tion which  surpasses  that  of  any  other  people  of  any  other  age 
of  the  world.  Ponderous  in  its  proportions,  it  is  yet  perfect 
and  complete  in  its  finish;  alike  adapted  to  the  greatest  exi- 
gencies and  interests,  as  well  as  to  the  minutest  wants  of  so- 
cieiy.  How  has  this  vast  and  complicated  system  been  built 
up  ?  In  the  progression  of  ages,  mainly  by  what  is  opprobriously 
termed  judicial  legislation.  Thus  it  is  that  the  common  law  of 
to-day  is  not  that  of  fifiy  years  since.  Nor  that  of  fifty  years 
since,  the  common  law  of  the  preceding  century.  Nor  is  the 
common  law  of  South  Carolina  always  that  of  the  mother 
country.  It  has,  in  many  particulars,  received  a  new  impress 
and  a  new  direction  from  our  peculiar  circumstances,  habits,  and 
institutions;  and  it  would  be  absurd  to  say  that  we  are  under 
any  obligation  to  follow  the  decisions  of  the  English  courts  with 
blind  submission. 

The  flexifailiiy  of  the  common  law  can  not  be  better  illustrated 
than  by  a  reference  to  its  course  upon  the  very  question  which 
we  are  now  considering.  It  can  not  be  doubted,  that,  by  the 
early  common  law,  a  future  estate  in  chattels  could  not  be  cre- 
ated either  by  deed  or  by  will.  The  possessdon  and  the  title 
went  together.  The  possession  drew  after  it  the  title,  and  he  who 
was  entitled  to  the  possession  was  regarded  as  the  owner  of  the 
fee.  This  rule  answered  very  well  for  a  rude  people,  possessing 
but  little  personal  property,  and  regarding  real  estate  as  of 
paramount  importance.  But  with  commerce,  manufactures,  and 
the  arts  came  a  vast  increase  of  the  quantity  and  value  of  per^ 
sonal  property.  And  in  the  wants  and  refinements  of  a  highty 
eivilized  and  complex  social  state  it  was  felt  that  this  strict  rule 
of  the  common  law  was  inconvenient  in  its  operation.    Then 
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oommenoed  those  umovali^ns  of  which  I  have  spoken.  It  had 
been  settled  in  the  times  of  Lord  Coke  that  chattels  real  might 
be  limited  by  will.  But  as  yet»  the  common  law  allowed  of  no 
limitation  of  a  chattel  personal,  and  a  gift  to  one  for  life  carried 
the  absolute  estate  or  interest.  Then  a  distinction  was  taken 
between  the  use  of  a  chattel  and  the  property,  and  it  was  held 
that  the  use  might  be  given  to  one  for  life,  and  the  properly 
afterwards  to  another;  the  legal  estate  being  supposed  in  the 
mean  time  to  remain  in  the  executor  of  the  testator.  The  courts, 
perceiving  the  inaptitude  of  this  rule  to  the  wants  of  sodely ,  and 
still  struggling  to  free  themselves  from  its  embarrassment,  went 
further,  and  held  that  future  interests  in  chattels  might  be  created 
by  executory  devise;  and  after  the  introduction  of  uses  into  the 
common  law  (itself  also  an  innovation),  they  held  that  limit- 
ations of  chattels  might  also  be  created  by  way  of  trusts.  And 
at  length.  Sir  William  Blackstone,  writing  in  the  latter  part  of 
the  eighteenth  century,  informs  us  that  all  these  distinctions  are 
now  disregarded,  ''and  therefore,''  he  observes,  "if  a  man, 
either  by  deed  or  will,  limits  his  books  or  furniture  to  A.  for 
life,  with  remainder  to  B.,  the  remainder  is  good.'' 

After  this  authoritative  declaration  of  the  learned  and  illus- 
trious commentator  as  to  what  was  the  received  rule  of  the  com- 
mon law  acknowledged  and  administered  in  Westminster  hall,  at 
the  publication  of  his  commentaries,  it  is  not  with  a  little  surprise 
that  we  turn  to  our  own  reports  and  find  our  courts  in  1810,  in 
ihe  case  of  Cooper  v.  Cooper,  2  Brev.  856,  still  clinging  to  a 
•doctrine  which  had  long  before  been  repudiated  by  the  Fingliflh 
judges  themselves,  and  holding  that  a  limitation  by  deed  of  a 
chattel,  after  the  termination  of  a  life  estate  in  the  same,  was 
not  valid;  at  the  same  time  scoffing  at  the  unreasonableness  of 
the  rule  that  bound  them,  and  deploring  the  necessity  of  ad- 
hering to  it.  Four  years  after  the  decision  of  Cooper  v.  Cooper, 
that  learned  and  distinguished  jurist.  Chancellor  De  Saus8ure» 
asserted  an  entirely  different  doctrine  in  2leciber  v.  Stevens,  A 
Desau.  682,  deciding,  by  a  circuit  decree  not  appealed  from, 
that  a  limitation  by  deed  of  slaves  to  one  for  life,  and  after  her 
death  to  issue,  was  a  valid  limitation  to  the  issue.  And  I  will 
here  remark  that  the  case  of  Cooper  v.  Cooper  appears  to  be 
the  earliest  case  in  this  state,  so  far  as  I  have  been  able  to  dis- 
cover, in  which  a  contrary  doctrine  has  been  asserted.  And  it 
does  not  appear  to  have  any  support  in  the  history  of  our  early 
jurisprudence.  For  in  the  case  of  DoU  v.  Cunnington,  1  Bay, 
463  [1  Am.  Deo.  624],  decided  in  January,  1795,  and  StookUm  v.. 
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Martin^  2  Id.  471,  decided  in  Jannoiy ,  1802»  it  seems  not  to  haTe 
been  diflpated,  but  that  the  doctrine  which  we  have  seen  Sir 
William  Blackstone  acknowledging  as  the  rule  which  pxevailed 
in  Westminster  hall  in  his  day,  was  the  law  of  South  Caro- 
lina. For,  on  the  implied  but  strong  sanction  of  these  early 
cases  and  others,  we  find  Chancellor  Johnson,  in  Powell  t. 
Brawn^  1  Bail.  100,  denying  the  authority  of  Cooper  ▼.  Cooper, 
and  on  the  question,  whether  a  remainder  in  a  personal  chat- 
tel could  be  created  by  deed  to  take  effect  after  a  precedent 
life  estate  in  the  same,  deciding  that  such  a  limitation  was  valid. 
The  following  is  his  emphatic  language:  "  I  take  it,  therefore, 
to  be  well  settled,  whatever  may  have  been  the  rule  in  England, 
that  here  a  limitation  over  in  a  personal  chattel  may  be  created 
by  deed,  otherwise  than  by  a  conveyance  to  uses.'' 

In  perfect  accordance  with  this  language  is  that  of  Judge 
Nott,  in  Duke  v.  Ih^hea  [2  Strobh.  Eq.  853].  I  will  hereafter 
advert  to  this  case  in  another  branch  of  this  discussion.  I  refer 
to  it  in  this  connection  for  the  purpose  of  showing  how  per- 
fectly the  opinion  of  that  eminent  judge  harmonizes  with  that 
of  Judge  Johnson  in  Powell  v.  Brown.  The  former  asserts  that 
whatever  may  be  the  rule  in  the  English  courts  as  to  limitations 
of  chattels,  it  was  changed  in  South  Carolina  as  far  back  as 
1794,  or  rather  that  it  was  never  recognized  in  this  state  at  any 
period,  and  that  from  that  time  such  limitations  have  been  sup- 
ported by  the  decisions  of  our  courts. 

The  next  case  which  I  shall  notice  is  that  of  Brummet  v. 
Barber,  2  Hill,  543,  decided  in  1834.  Here  the  donor  under- 
took by  parol  to  give  a  life  estate  to  his  niece,  with  a  remainder 
over  on  her  dying  without  leaving  issue.  Assuming  (as  well 
settled)  the  principle  that  such  a  limitation  by  deed  would  be 
valid,  the  court  proceeds  to  discuss  the  question  whether  a  valid 
limitation  over,  after  the  determination  of  a  precedent  life 
estate,  might  not  be  created  by  parol;  deciding  that  question  in 
the  affirmative.  Judge  O'Neall,  in  delivering  the  opinion  of 
the  court,  uses  the  follo\ring  language:  ''  There  is  nothing  to 
prevent  a  trust  in  personal  property  from  being  created  by  parol, 
either  written  or  unwritten,  and  that,  even  without  resorting  to 
the  doctrine  in  relation  to  trusts  of  personal  properly;  as  it  was 
clear  that  anything  that  was  good  and  effectual  in  law  to  pass 
personal  property,  was  equally  so  to  limit  it."  This,  in  my  con- 
ception, applied  the  finishing  stroke  in  the  utter  demolition  of 
the  rigorous  principle  of  the  old  common  law,  that  did  not 
allow  limitations  of  personal  properly.    In  the  case  of  Hill  v. 
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JTtU,  Dud.  Eq.  71  (decided  in  1887),  the  donor,  by  deed,  con- 
Tq^  fllaves  to  bis  fonr  children,  and  in  case  any  of  Chem  died 
without  issue,  then  to  the  surviTors  or  sunriyor.  The  limitation 
was  held  Talid,  and  I  refer  to  it  here,  only  for  the  pnipose  of 
completing  my  analysis  of  this  class  of  the  cases  on  this  subject, 
which  have  been  decided  by  our  courts. 

But  why,  it  may  be  asked,  introduce  in  this  opinion  a  notice 
of  the  foregoing  cases,  as  they  only  prove,  what  the  chancellor 
distinctly  admits  in  his  decree,  ''  that  a  chattel  interest  may  be 
created  to  commence  inftUaro  **  t  My  object  is  twofold:  first, 
to  present  a  brief  review  of  the  whole  course  of  adjudications 
on  this  subject  in  South  Carolina,  and  secondly,  to  show  to 
what  a  small  extent  the  ancient  maxims  of  the  common  law  have 
prevailed  on  this  question  from  the  earliest  times  to  the  present; 
and  how  far  Judge  Nott  was  supported  in  the  opinion  which  he 
expressed  in  DvJce  v.  Dychss^  that  this  principle  of  the  common 
law  has  not  prevailed  in  South  Carolina  since  1794',  if  it  ever 
was  recognized  at  all. 

But  the  chancellor,  distinctly  admitting  that  "  a  chattel  inter- 
est may  be  created  to  commence  in  future**  proceeds  to  say,  *'  it 
must  not  beat  an  indefinite  time,  such  as  the  death  of  the  donor, 
unless  founded  on  a  valuable  consideration.  When  the  consid- 
eration is  love  and  affection,  and  the  event  in  which  the  gift  is 
to  take  effect  is  the  death  of  the  grantor,  these  circumstances 
place  the  parties  exactly  in  the  condition  of  a  will,  and  not  of  a 
deed;  nothing  is  actually  given  or  received."  From  this  quota- 
tion it  appears  to  be  the  opinion  of  the  chancellor  that  even 
where  the  donor  intends  to  do  an  irrevocable  act,  and  to  make 
a  deed  of  personal  properly,  couched  in  proper  words  to  pass 
the  title  to  the  donee  presently,  but  not  to  take  effect  in  posses- 
sion until  the  death  of  the  donor,  and  although  the  deed  nuij 
have  been  duly  delivered,  the  reservation  of  a  life  estate  in 
the  donor,  or,  in  other  words,  the  postponement  of  the  en- 
joyment of  the  donee  tmtil  the  death  of  the  donor,  constitutes 
the  act  as  testamentary,  and  renders  it  void  as  a  deed.  The* 
chancellor  admits  that  precisely  such  a  deed  would  be  valid, 
if  founded  on  a  valuable  consideration.  What  difference  could 
there  bo  between  deeds  for  love  and  affection  and  for  valuable 
consideration,  to  take  effect  at  the  death  of  the  grantor,  aris- 
ing from  the  objection  as  to  there  being  no  delivery  of  pos» 
session  ?  The  possession  of  the  property  could  not  be  ddiv- 
ered  in  either  case.  And  yet  in  &e  one  case  the  deed  ia 
admitted  to  be  valid,  and  in  the  other  it  is  not.    Here  is  a  dia» 
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tinotioiiy  {he  foimdation  of  which  I  am  anaUe  to  peroeiTe. 
Again:  if  it  be  conceded  that  a  chattel  interest  can  be  created 
to  commence  inJuhirOf  why  may  it  not  be  made  to  commence 
at  an  indefinite  period,  or  upon  a  contingent  event  f  I  know  of 
no  reafion  why  A.  shonld  not,  for  a  valnable  consideration,  con- 
vey a  title  in  his  skve  to  B.,  with  a  condition  that  the  possession 
should  be  delivered  at  a  future  time;  in  one  or  ten  years,  or 
upon  some  future  contingent  event;  upon  the  death  of  some 
third  person  or  that  of  the  vendor.  And  is  there,  I  would  ask, 
any  difference  between  executed  conveyances  of  properly  founded 
on  valuable  consideration,  or  that  of  love  and  affection,  except 
as  to  the  rights  of  creditors?  In  both  of  these  classes  of  cases 
the  title  passes  under  the  same  forms  and  ceremonies. 

But  it  is  objected  that  where  the  donor  reserves  a  life  estate 
in  himself,  as  in  the  case  of  Jaggers'  deed,  there  can  be  no  de- 
livery of  tiie  possession;  which,  it  is  lurged,  is  indispensably 
necessary  to  pass  the  title  to  personal  property.  I  will  not 
pause  here  for  the  purpose  of  showing,  what  has  already  been 
hinted  at,  that  the  objection  applies  with  equal  force  to  convey- 
ances of  future  interests  in  chattels  founded  on  a  valuable  con- 
sideration. But  I  apprehend  that  I  am  well  supported  by 
authority  in  saying  that  where  there  is  a  deed  or  writing  con- 
veying the  title,  no  delivery  of  possession  of  the  chattel  is 
necessary  to  the  perfection  of  the  title.  In  such  cases  the  de- 
livery of  the  deed  or  writing  passes  the  title,  and  is  a  substitute 
for  tiie  delivery  of  the  properly.  In  all  other  cases  tradition, 
actual  or  symbolical,  is  necessary.  Chancellor  Kent,  after 
commenting  upon  this  last  proposition,  remarks:  "  It  is  never- 
theless assumed  in  ancient  and  modem  cases,  that  a  gift  of  a 
chattel  by  deed  or  writing  might  do  without  delivery."  In 
Boss  on  Vendors,  197,  it  is  said  that "  the  property  in  goods 
passes  by  the  delivery  of  the  deed."  In  Key's  Maxims,  107, 
''  if  a  deed  be  made  of  goods  and  chattels  and  delivered  to  the 
use  of  the  donee,  the  property  in  the  goods  and  chattels  is  in 
the  donee  presently."  In  Irons  v.  SmaUpiece,  2  Bam.  &  Aid. 
652,  Chief  Justice  Abbott  says:  ''  I  am  of  opinion  that  by  the 
law  of  England,  in  order  to  transfer  property  by  gift,  there 
must  be  either  a  deed  or  written  instrument,  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee."  And  in  Younge 
V.  Moore,  1  Strobh.  L.  48,  it  is  decided  that  the  delivery  of  a 
deed  of  chattels  to  the  donee  vests  the  property  in  the  donee 
without  a  delivery  of  the  possession. 

I  will  in  the  next  place  proceed  to  discuss  another  bmneh  of 
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this  queetion,  and  to  consider  ho^r  far  thd  diatinetiolis  taken  in 
the  decree  of  the  circnit  court  are  sustained  by  authorily,  and 
this  discussion  will  involve  the  review  and  analysis  of  another 
class  of  decisions  on  this  subject.  And  in  the  6xHi  place  I  will 
dispose  of  Pitts  v.  Mdngum,  2  Bail.  688,  and  MsOinney  v.  Wdlr 
lace,  8  Hill  L.  254,  both  of  which  are  quoted  in  the  circuit 
decree  in  support  of  the  views  there  taken.  In  my  opinion 
these  cases  are  not  pertinent  to  the  question  arising  under  the 
deed  of  Thomas  G.  Jaggers.  They  are  both  cases  in  which  the 
donor  attempted  by  parol  to  give  a  slave  to  the  donee,  reserving 
to  himself  a  life  estate.  Both  these  cases  (as  it  will  be  seen  by 
reference  to  them)  turned  upon  the  question  of  deUveiy.  It 
was  ruled,  with  great  propriety  and  with  unanswerable  logic, 
that  there  could  be  no  such  thing  as  a  parol  gift  of  a  chattel  to 
commence  infuiuro.  In  the  first  of  these  cases  Judge  O^Neall 
remarks:  "  In  order  to  constitute  a  gift  by  parol  there  must  be 
a  delivery  of  possession  with  a  view  to  pass  a  present  right  of 
property.  There  can  be  no  such  thing  as  a  i>arol  gift  to  com- 
mence in  fuhiro."  It  will  be  observed  that  there  is  no  intima- 
tion of  an  opinon  here,  that  the  gift  of  a  chattel  in  writing 
to  commence  in  fiUwro  might  not  be  valid.  And  in  the  case 
of  McQinney  v.  Wallace,  Judge  Richardson,  who  tried  the  case, 
says:  "  The  donor  transferred  no  dominion  or  exclusive  control 
of  the  slave  to  the  donee,  but  kept  it  to  himself,  and  left  no 
room  for  a  constructive  delivery  by  the  reservation  of  his  life 
estate.  .  All  parol  gifts,"  he  proceeds  to  observe,  "  require  to  be 
perfected  by  delivery,  or  a  transfer  of  the  donor's  control  over 
the  thing  given."  These  cases  have  no  bearing  whatever  on  the 
question  now  before  the  court,  and  serve  only  to  qualify,  and 
they  properly  qualify  the  doctrine  of  parol  limitations  of  chai- 
tels,  as  laid  down  in  Brummet  v.  Barber. 

I  come  now  to  consider  the  case  which  may  be  regarded  as 
the  pivot  on  which  the  decree  of  the  circuit  court  was  made  to 
turn;  the  source,  I  apprehend,  of  all  the  difficulty,  misconcep- 
tion, and  error  with  which  this  subject  has  been  invested;  the 
case  of  Vernon  v.  InabnU,  2  Brev.  411.  I  differ  with  the  counsel 
for  the  appellant  in  the  opinion  which  he  so  emphatically  ex« 
pressed,  that  what  Judge  Brevard  said  on  this  question  was  a 
mere  cbUer  dictum.  True  that  the  statute  of  limitations  was 
also  involved,  but  on  account  of  the  infancy  of  the  plaintiff, 
the  view  which  the  court  took  of  the  law  as  to  the  limitation  of 
the  chattels  became  highly  important  to  the  issue  of  the  cane. 
One  John  Yemon,  by  deed  bearing  date  in  1788,  gave  a  female 
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daye  (the  mother  of  the  negroeB  in  dispute)  to  his  minor  son, 
James  Vernon,  in  fee,  reserving  to  himself  a  life  estate.  The 
ease  came  on  for  trial  in  1810,  the  same  year  in  vrhieh  Cooper  t. 
Cooper  was  adjudged,  and  it  is  a  strikiug  fact,  that  both  cases 
were  decided  upon  the  same  general  principle,  to  wit:  that  the 
law  did  not  admit  of  the  limitation  of  a  chattel  except  by  will, 
or  deed  of  trust;  a  principle  which  I  haTc  already  shown  was 
exploded  even  in  the  English  courts  long  before  that  period. 
**  It  is  settled  law,''  says  the  judge,  *'  that  a  man  can  not  limit  a 
personal  chattel  to  one  for  life  and  remainder  to  another,  ex- 
cept by  will  or  deed  of  trust.  In  the  first  case  the  property 
passes  by  way  of  executory  devise;  and  in  the  second  it  vests  in 
the  trustees  for  the  uses  and  purposes  declared  in  the  deed. 
Now,  if  a  life  estate  in  a  chattel  can  not  be  carved  out  by  deed, 
without  the  interrention  of  trustees,  with  what  propriety  can  it 
be  contended,  that  a  man  can  carve  out  of  a  chattel  interest,  a 
life  estate  for  himself,  and  conyey  the  remainder"  to  another, 
etc.  ?  The  postulate  being  conceded,  the  reasoning  is  unanswer- 
able. But  the  error  consists  in  the  fact  (to  speak  in  the  lan- 
guage of  the  school-men),  that  the  major  proposition  is  untrue, 
to  wit,  '*  that  a  man  can  not  limit  a  personal  chattel  to  one  for 
life,  remainder  to  another,  except  by  vnll  or  deed  of  trust." 
But  suppose  the  proposition  to  be  reversed,  and  that  it  be  con- 
ceded that  a  future  interest  in  a  chattel  may  be  created  by  a 
deed  without  the  intervention  of  trustees,  and  to  commence  at 
a  future  and  uncertain  period  (and  this  is  undeniably  the  law), 
would  it  not  follow  from  anything  in  reason  to  the  contrary, 
that  the  grantor  might  and  should  be  allowed  to  make  that 
future  interest  vest  as  to  the  period  of  possession  on  the  termi- 
nation of  his  own  life  as  well  as  upon  any  other  future  event  t 
This  decision,  then,  does  not  sustain  the  distinction  taken  in 
the  circuit  decree,  which,  admitting  that  a  future  interest  in  a 
chattel  can  be  created  otherwise  than  by  will  or  deed  of  trust, 
denies  that  the  grantor  can  retain  in  such  chattel  a  precedent 
life  estate  to  himself. 

The  case  which  approximates  nearest  to  Vernon  t.  Inabnii,  is  /n^ 
gram  t.  Porter,  4  McCord's  L.  198.  This  case  has  always  appeared 
to  me  to  be  of  an  anomalous  character.  The  donor  granted  to 
his  daughter  a  slave  in  words  conveying  the  fee,  with  a  haben- 
dum that  restricted  the  commencement  of  her  possession  and 
enjoyment  to  the  period  of  his  death.  The  final  judgment  of 
the  court  was,  not  as  in  Vernon  v.  Inabnity  that  the  remainder  was 
void,  but  that  the  life  estate  reserved  to  the  donor  was  void^ 
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igid  that  the  donee  took  the  entire  estate;  on  the  ^eiy  technical 
gionnd  that  the  habendum  was  xepngnant  to  the  premises  of 
tiie  deed.  Apocryphal  as  is  the  anthoriij  of  this  case  on  this 
point,  it  is  the  only  one  I  have  been  able  to  find  in  our  reports, 
that  does  support  the  distinctions  taken  in  the  decree.  I  haTe  al- 
ready shown  that  PiUs  y.  Mangum  and  McOinney  ▼.  WaUace  do 
not.  I  will  now  proceed  to  show  that  two  other  cases  cited  for 
that  purpose  fall  equally  short  of  furnishing  the  analogy  that 
they  are  supposed  to  present.  In  the  first  of  these,  BagadcUe  t. 
Booker^  decided  in  1826,  and  which  is  not  reported,  no  question 
was  made  as  to  whether  a  future  interest  in  a  chattel  can  be 
created,  or  whether  the  donor  could  oonyey  a  chattel  to  a  donee, 
reserving  to  himself  a  life  estate.  I  write  with  a  copy  of  the 
decree  of  the  court  of  appeals  before  me,  and  I  say,  that  no 
such  question  was  considered  by  the  court.  Judge  Nott,  in 
deliyering  the  opinion,  says:  '*  The  court  do  not  deem  it  neces- 
saiy  to  go  into  a  consideration  of  any  of  the  grounds  taken,  ex- 
cept the  third,  which  is  the  following:  Because  the  deed  under 
which  the  complainants  claim,  is  a  testamentaiy  paper,  and  Tests 
no  legal  interest  in  the  complainants  until  the  death  of  John  H. 
Bagsdale."  The  form  of  the  deed  is  the  same  as  given  in  the 
circuit  decree.  The  court  proceeds  to  disonss  the  question  in- 
Tolyed  in  the  third  ground  of  appeal,  and  pronounces  the  instru- 
ment to  be  testamentaiy,  laying  much  stress  on  the  &ct,  that 
it  was  not  deliyered.  But  nothing  in  that  judgment  will  be 
found  to  support  the  doctrine,  that  a  man  may  not  by  a  deed, 
couched  in  proper  and  apt  words,  convey  a  future  interest  in  a 
chattel  to  vest  in  possession  on  his  own  death. 

The  same  remarks  apply  with  peculiar  force  to  the  case  of 
Welch  T.  Kinard,  1  Speers'  Eq.  256,  which  has  been  cited  with 
great  confidence  in  support  of  the  view  of  the  question  opposed 
to  the  conclusion  of  the  majoriij  of  this  court.  The  form  of  the 
instrument  is  given  in  the  circuit  decree,  and  need  not  be  here 
repeated.  Chancellor  Johnson,  who  tried  the  case,  observes, 
"  the  case  of  Bagsdale  y.  Booker  is  in  principle  this  case."  But 
he  goes  on  to  observe  that  ''the  same  question  again  came 
up  in  DuJce  y.  Dyches,  on  a  deed  to  the  same  effect,  differ- 
ing something  in  phraseology."  And  losing  sight  of  the  taci 
that  the  instrument  in  Bagsdale  y.  Booker  was  held  to  be  test»* 
mentaiy,  and  that  in  Duke  y.  Ihfchee  it  was  held  to  be  a  deed, 
he  proceeds  to  decree  a  deliyery  of  the  negroes  to  the  oomplaia« 
ant,  who  was  the  donee. 

On  fipeel  the  decree  was  reversed.    The  whole  question  dis- 
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cussed  and  decided  by  fhe  court  of  appeals,  vnm  whether  the 
instrument  was  testamentary,  or  a  deed.  Ohancellor  Harper, 
in  delivering  the  opinion  of  the  court,  says:  **  The  case  of  Bag9' 
dale  ▼.  Booker y  cited  by  the  chancellor,  appears  to  us,  as  it  did 
to  him,  to  be  in  point.  It  is  sujyposed,  howcTcr,  to  be  OTcr- 
ruled  by  that  of  Duke  t.  Dyches,  apart  from  the  consideration, 
that  the  words  in  that  case  import  the  passing  of  a  present  in- 
terest or  estate:  '  I  have  given  and  granted  andl^  these  presents 
do  give  and  grant;'  and  in  the  present  case  purport  to  give 
nothing  till  the  testator's  death."  And  on  this  distinction  the 
instrument  is  adjudged  to  be  a  testamentary  fopet.  But  it  is 
manifest,  and  highly  pertinent  to  the  present  issue,  that  the 
authority  of  Duke  t.  Dyches  is  fully  and  distinctly  recognized 
both  by  the-circuit  decree  and  in  the  opinion  of  the  court  of 
appeals. 

Having  now  disposed  of  all  those  cases  which  have  been 
supposed  to  support  the  opinion  of  the  chancellor,  I  will,  in  the 
next  place,  present  a  rapid  review  of  that  series  of  cases  which 
sustain,  and  in  my  judgment  establish  on  impregnable  grotmds, 
the  opposite  opinion.  The  array  of  cases  is  strong,  and  if  the 
doctrine  of  Vernon  t.  InaJbnU  CTcr  was  the  law,  they  are  sufficient 
to  oTerthrow  and  oyerrule  it. 

Taking  these  cases  in  their  chronological  order,  the  first  is 
Duke  T.  Dyches,  to  which  I  have  already  seyeral  times  adverted  in 
the  preceding  remarks.  It  was  decided  December  term,  1829,  and 
is  not  reported.  It  was  an  action  of  trover,  by  the  executors  of 
Duke,  for  the  recoyery  of  certain  negroes  that  had  by  deed  been 
given  and  granted  by  plaintiffs  testator  to  his  natural  daughter, 
Esther  Benson,  "  to  be  and  remain  as  her  proper  right  and 
properly  at  the  death  of  the  said  Moses  Duke,"  etc.  The  re- 
mainder to  Esther  Benson  was  sustained  by  the  unanimous 
opinion  of  the  court.  The  chancellor,  in  his  decree  in  the  pres- 
ent case,  with  the  view  to  weaken  the  force  of  this  decision, 
observes:  ''The  court  held  the  limitation  to  be  good,  but  did 
not  decide  whether  the  instrument  was  testamentaiy;  that  ques- 
tion does  not  appear  to  have  been  made,  but  as  the  case  occurred 
since  1824,  doubtless  it  was  considered  as  a  deed."  I  refer  to 
this  observation  for  the  purpose  of  saying,  that  throughout  the 
whole  opinion  of  Judge  Nott,  the  instrument  is  considered  as  a 
deed.  In  the  vexy  statement  of  the  question  it  is  treated  as  a 
deed.  "  The  only  question,"  says  he,  **  now  submitted  to  us,  is 
whether  personal  property  can  be  limited  over  by  deed  to  take 
effect  after  the  termination  of  a  life  estate."    In  I\rotH,  Eicecuior^ 
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▼.  Dy^hes  ei  dl,,  wbieli  was  a  case  in  equity  before  Chancellor  De 
Sanssore,  and  was  bronght  before  the  court  of  appeals  at  Decem- 
ber term,  1828,  the  same  question  on  this  identical  instrument 
was  decided  bjr  the  chancellor.  On  a  question  made  by  the 
widow  of  Moses  Duke,  to  reduce  the  proyision  made  for  his  ille- 
gitimate daughter,  Esther  Benson,  under  the  act  of  1795,  it  was 
of  importance  to  determine  the  character  of  this  instrument.  It 
was  executed  before  Duke  was  married.  If  it  was  a  deed  it 
escaped  the  operation  of  the  act  of  1795.  But  if  it  was  testa- 
mentaiy,  the  property  given  to  Esther  by  it  was  to  be  taken 
into  the  estimate,  in  reducing  her  legacy  under  her  father's 
will,  to  the  one  fourth  of  the  dear  value  of  his  estate.  The 
question  was  distinctly  made,  and  Chancellor  De  Saussure  says 
"  it  was  clearly  intended  to  be  a  deed  of  gift,  and  not  a  testament 
taiy  paper;  yet  the  enjoyment  of  the  property  was  not  to  take 
effect  until  the  death  of  the  testator,  or  sooner  if  he  chose  it" 
He  proceeds  to  decide  that  the  deed  having  been  executed  in 
1804,  when  the  donor  had  neither  wife  nor  lawful  child,  he  had 
consequently  a  clear  right  to  make  a  gift  to  his  bastard  child. 
The  defendants  api>ealed  from  this  decree,  among  other  grounds, 
on  the  following:  "  Because  the  deed  of  1804  is  either  void,  or 
inoperative  as  a  testamentary  paper,  and  revoked  by  the  subse- 
quent will."  This  ground  appears  to  have  been  abandoned  by 
the  counsel,  as  it  does  not  appear  to  have  been  discussed  in  the 
judgment  of  the  court  of  appeals. 

Hie  next  case  to  which  I  refer  is  Harris  v.  Saunders^  2  StroUi. 
370,  decided  at  Columbia,  spring  term,  1835.  The  case  is  not 
reported.  It  was  trover  for  a  negro,  which  was  alleged  to  be 
gift  from  the  plaintiff's  putative  father.  The  deed  was  lost, 
but  a  witness  on  the  trial  proved  that  he  had  drawn  the  deed^ 
and  that  it  was  a  deed  from  John  Harris  to  the  plaintiff  for  the 
negro,  in  which  he,  John  Harris,  reserved  to  himself  a  life 
estate.  There  were  various  questions  made,  and  among  them 
that  of  delivery  of  the  deed.  But  the  case  did  not,  as  was 
observed  by  Chancellor  Harper  in  Welch  v.  Kinard,  turn  upon 
the  question  of  delivery.  But  the  question  as  to  the  testa- 
mentary character  of  the  instrument  was  distinctly  submitted. 
The  fourth  ground  of  appeal  was  that  the  instrument  was 
revocable.  Judge  Earle,  in  delivering  the  opinion  of  the  court 
of  appeals  on  this  question  observes:  ''Nor  does  there  appear 
to  be  any  reason  for  regarding  the  paper  as  testamentary  and 
revocable.  All  the  evidence  tends  to  establish  the  paper  as  a 
deed.    It  was  executed  as  a  deed,  published  and  recited  as  a 


1848.]  Jagosbs  v.  EsTEa  687 

deed,  and  the  tranaactiion  was  always  relamd  to  aa  an  aetual 
gift  to  the  plaintiff/' 

The  next  case  which  I  will  cite  is  the  mureported  case  of 
Sunday  ▼.  Boon^  decided  by  Chanoellcr  Johnston,  at  Edgefield, 
Jnne  tenn,  1886.  In  this  case  Mary  King,  by  deed,  in  consid- 
eration of  natoral  love  and  affection,  '* granted  and  sold'*  to 
her  children,  who  were  named,  all  her  real  and  personal  estate, 
to  have  and  to  hold  the  same,  etc.,  "  from  henceforth  and  for- 
erermore;"  with  a  provision  that  the  grantees  should  permit 
her  to  use  all  the  properly  thus  conveyed  **  during  her  natmal 
life,  without  paying  or  yielding  anything  for  the  same.''  The 
deed  goes  on  to  provide  that,  at  her  death,  the  children  should 
.have  and  enjoy  the  estate,  '*  and  dispose  thereof  to  their  own 
proper  use  and  behoof  as  they  shall  see  fit."  This  instrument 
was  held  b^  the  chancellor  not  to  be  testamentaiy;  that  it  was 
valid,  and  could  not  be  discharged  of  the  trusts  therein  created 
by  a  subsequent  deed  inconsistrait  therewith;  which  decree  was 
unanimously  affirmed  by  the  court  of  appeals.  It  may  be  re- 
marked en  passani,  that  this  case  does  not  appear  to  be  so 
directly  to  the  point  as  some  of  the  others,  as  the  instrument 
may  be  regarded  as  a  deed  of  trust,  conveying  the  whole  fee 
directly  to  the  children,  and  charging  it  with  an  equitable  estate 
in  the  donor  for  her  life,  according  to  the  reservations  of  the 
deed. 

The  next  and  last  in  this  series  of  cases  is  that  of  Dawwn  v. 
Dotr^on,  Bice's  Eq.  243,  decided  in  1889.  It  has  been  asserted 
that  this  case  has  no  application  to  the  question,  but  in  my  judg- 
ment there  is  no  case  in  the  books  which  has  a  more  important 
or  direct  bearing  on  the  subject.  Dawson,  the  elder,  made  a 
will  which  was  duly  executed  on  the  second  of  May,  1820,  and 
was  subsequently  modified  by  a  codicil.  On  the  third  of  June, 
1821,  he  executed  a  very  imique  and  informal  instrument, 
which  was  held  to  be  a  deed,  and  to  have  been  duly  delivered. 
By  this  deed  he  says:  "I  give  to  my  named  children  in  my 
will,  all  my  real  estate  and  all  my  porsional  propify  and 
goods  and  chattels  to  my  named  children  in  my  will,  and  I 
do  acknolege  this  day  to  be  them  and  no  others  then  those 
that  are  named  in  my  will,  and  the  use  therein  menshend. 
I  appoint  Captin  Thomas  Dawson  in  trust  to  the  same.  I  give 
up  all  I  have."  Bichard  Dawson,  sen.,  lived  some  eighteen 
years  afterwards.  The  chancellor,  who  tried  the  case,  decided 
that  the  provisions  of  the  will  were  incorporated  in  the  deed, 
and  that  the  joint  effect  of  the  two  taken  together,  was  to  reserve 
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to  the  donor  a  life  estate,  with  a  ramainder  to  the  ohfldxen  named 
in  the  will.  Hear  the  language  of  the  chancellor  on  this  ques- 
tion: "  Can  the  paper/'  says  he,  '*  operate  as  a  deed?  I  shall 
not,  after  the  decisions  that  haTe  been  made  in  this  state,  tronble 
myself  by  inquizing  whether  a  present  vested  interest,  to  be  en- 
joyed in  ftituro^  can  be  directly  conveyed  by  deed  either  as  to 
i^ij  or  personalty.  That  is  a  settled  question.  That  is  pre- 
cisely the  character  of  this  instrument.  The  title  passes  now 
by  the  deed,  to  take  effect  in  enjoyment  at  Mr.  Dawson's  death, 
according  to  the  provisions  therein  referred  to.  Himself  to 
stand  seised  in  the  mean  time."  The  decree  was  affirmed  by  the 
court  of  appeals. 

I  have  now  reviewed  the  whole  course  of  our  adjudications  on 
this  subject,  and  it  appears  to  me  that  there  is  a  pcnrfect  harmony 
among  idl  of  them,  from  the  earliest  timee  to  the  {{pesent,  with 
the  exception  of  the  cases  of  Cooper  v.  Cooper,  Verrum  v.  huih 
wU,  and  the  somewhat  anomalous  case  of  Ingram  v.  Porter,  in 
which  three  cases  the  decision  was  placed,  as  I  have  shown, 
upon  the  untenable,  exploded,  and  now  confessedly  erroneous 
doctrine,  that  a  future  interest  in  a  chattel  could  not  be  created 
by  deed  at  all,  except  by  way  of  trust;  for  which  reason  alone 
those  cases  are  not  entitled  in  any  sense  to  be  considered  author- 
itative. The  result  of  all  the  oases  may  be  summed  up  in  a  few 
general  propositions,  to  wit:  That  a  future  interest  in  a  chattel 
can  be  created  by  deed  otherwise  than  by  trust,  and  even  by 
parol;  that  a  person  can,  by  a  deed  duly  delivered  as  such,  give 
to  another  a  chattel,  reserving  to  himself  therein  a  life  estate; 
provided  that  by  the  operation  of  the  deed  a  present  title  paooos 
in  the  chattel  to  the  donee,  with  the  right  of  future  enjoyment. 
But  in  the  case  of  parol  gifts,  on  account  of  there  being  no  de- 
livery of  dominion  over  the  chattel,  or  of  a  deed  or  title  as  a 
substitute  therefor,  one  can  not,  by  parol,  give  a  chattel  to  an- 
other, reserving  to  himself  a  life  estate. 

In  all  cases  like  the  present,  where  the  donor  by  an  instru- 
ment in  writing  gives  personal  property  to  another,  reserving 
to  himself  a  life  estate,  or  providing  that  the  interest  of  the 
donee  shall  commence  at  his  death,  the  first  inquiiy  must  neces- 
sarily be,  whether  the  purpose  was  to  make  a  deed  or  a  will. 
If  it  appears  from  a  construction  of  the  whole  instrument  that 
the  donor  intended  to  do  an  irrevocable  act,  and  to  pass  a  pres- 
ent title  to  the  property,  deferring  only  the  enjoyment  of  the 
donee  to  the  period  of  his  death,  then  it  is  to  be  considered  as  a 
deed,  and  will  have  an  operation  as  such,  and  the  remainder  to 
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fhe  donee  will  be  tbUcI,  and  take  effect  in  poBseedon  aooording 
to  the  proTisions  of  the  deed;  prpyided  altraya  that  the  in- 
fltnunent  be  duly  deliyered.  Such,  I  am  authorized  to  say,  is 
the  opinion  of  the  majoriiy  of  this  court.  And  the  majority  of 
this  court  is  further  of  opinion  that  the  deed  of  Thomas  O.  Jag- 
gOTBy  by  which  he  conyeys  the  slaTes  in  question,  to  the  com- 
plainant, Elizabeth  Jaggers,  reserving  to  himself  a  life  estate, 
if  the  same  was  duly  deliTered,  is  a  good  and  Talid  deed,  and 
that  the  effect  thereof  was  to  pass  a  present  title  to  Elizabeth 
Jaggers  of  a  future  interest — a  life  estate  being  reserved  to  the 
donor.  It  is  therefore  ordered  and  decreed  that  the  decree  of 
the  chanceUor,  on  the  oonstmotion  of  the  deed  of  Thomas  Q. 
Jaggers  to  Elizabeth  Jaggers,  be  reversed.  But  inasmuch  as 
the  evidence,  in  regard  to  the  due  deUveiy  of  the  said  deed,  is 
not  entirely  satisfactory,  the  case  is  remanded  to  the  circuit 
court  for  the  purpose  simply  of  trying  the  question  as  to  the  due 
deliyery  of  the  said  deed. 

DuHDN,  chancellor,  and  Bicbubdsos,  Evavs,  and  Fnosr,  JJ.» 
concurred. 

JoKHSioH,  chancellor,  being  interested  in  the  questian,  gave 
no  opinion. 

Decree  reversed. 

A  DooiBoni  ooBacBHivo  CknrvBTAwn  ot  GBimLi  to  tnke  cIBmiI  aftar 
a  lib  estate,  diffeiwt  from  that  maiiitaiiMd  in  the  prindpd  0^ 
Md  ia  North  Omdina:  Sm  J7OIM0  V.  JJoiaeO;  47  Am.  Dm.  S3& 
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Kat  v.  Connor. 

[8  Bmrnnsn,  OA.] 

"CHUBS'*  n  Tkjbvigal  Wobd,  and  Always  OomRBUBD  a  Wobd  om 
Limitation  and  not  of  purohase,  acoording  to  the  mle  in  8Miqf%  Obte» 
nnksB  controlled  by  other  words  clearly  showing  a  contrary  meaning. 

mChUDEEN"  IB  TlOHNIOAL  WOBD,  AlWATS  Ck>N8TEUXD  A  WOB1>  OT  Pu»- 

OBASS,  nnlen  controlled  by  other  words  showing  it  Intended  as  a  woni 
of  limitation. 

DONOB  USINO  WOBDS  "HbIBS**  AND   "CmLDBIN"  IN    DiFnBXNT   PaB» 

07  Dbed  of  gift  in  bestowing  difforent  parcels  of  property  on  the  doiiee» 
Is  presumed  to  have  known  the  di£forenoe  in  meaning,  and  to  haye  naed 
both  words  in  their  technical  sense. 

CoTBHAUT  for  breach  of  warmnty  of  title  on  a  bill  of  sale  of 
oertain  slaves,  sold  by  the  defendant  to  the  plaintiff,  on  the 
ground  that  the  slaves  in  fact  belonged  to  the  heirs  of  one 
ghohariah  Gent,  who  had  taken  them  out  of  the  plaintiff's  pos- 
session. The  defendant  purchased  the  said  slaves  from  one  wlu> 
bought  them  of  Zaohariah  Gent,  who  held  them  under  a  deed 
of  gift  mentioned  in  the  opinion.  The  plaintiff  had  verdict  and 
judgment  under  the  construction  given  by  the  court  to  the  word 
"  heirs  "  in  the  deed  oi  gift,  and  the  defendant  appealed. 

8.  Januigin^  for  the  plaintiff  in  error. 
2).  if.  Gurrin^  for  the  defendant  in  enor. 

By  Oourt,  Tublkt,  J.  The  question  presented  for  our  oqik 
ddraition  in  this  case,  is  whether  the  word  '*  heirs,'*  as  used  in 
a  deed  of  gift,  from  Charles  Gent  to  his  son,  Zachariah  Gent,  ia> 
to  be  construed  under  the  rule  in  BheXieffn  Oase^  1  Oo.  94,  as  i^ 
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word  of  limitation  or  a  word  of  purchase;  it  was  holden  by 
the  dronit  judge  to  be  a  word  of  purohase,  and  from  this  judg- 
ment the  defendant  appeals  to  this  court. 

The  clause,  in  the  deed  of  gift,  in  which  the  word  is  used,  is 
as  follows:  ''One  negro  boy  called  Jacob,  about  seven  or  eight 
years  old,  and  one  n^gro  girl  going  on  six  years,  called  Frankey , 
and  aU  her  future  increase,  I  give  to  him  {viz,,  Zachariah  Gtent), 
during  his  life,  in  trust  for  his  heirs  after  his  death."  To  give 
any  efficient  meaning  to  these  words,  they  must  be  construed  as 
if  they  had  read:  '*  I  give  to  him  for  life,  with  remainder  to  his 
heirs  after  his  death."  The  word  "  heirs"  is  a  technical  word, 
and  is  always  construed  to  be  a  word  of  limitation  and  not  of 
purchase,  unless  there  be  other  controlling  words,  clearly  show- 
ing that  a  contrary  meaning  was  intended  by  its  use.  This,  it 
is  said,  is  the  case  here;  but,  we  can  not,  upon  legal  principles, 
think  so.  There  is  another  clause  in  the  deed,  by  which  a  tract 
of  land  is  given  to  him  in  the  words  following:  **  In  considera- 
tion of  the  good  will  and  affection,  I  bear  towards  my  son, 
Zachariah  Qent,  I  do  give  and  make  over  to  him,  in  trust,  for 
the  benefit  of  all  the  children  that  he  may  have,  one  tract  of 
land,"  etc.  Now,  in  this  clause,  the  word  "  children"  is  used, 
which  is  also  a  technical  word  and  is  always  construed  to  be  a 
word  of  purchase,  unless  it  be  so  controlled  by  other  words 
used  BO  as  to  show  that  it  was  intended  as  a  word  of  limitation. 
It  is  argued  that  by  the  use  of  the  word  '*  children"  in  the  first 
clause  of  the  deed,  it  is  fairly  to  be  inferred  that  the  donor, 
when  he  used  the  word  "  heirs"  in  the  second,  meant  children. 
This  inference  is  not  legitimate;  it  would  be  as  fair  to  argue» 
that  by  the  use  of  the  word  "  heirs,"  in  the  second  clause,  he 
meant  heirs,  when  he  used  the  word  ''children"  in  the  first. 
But  the  legal  inference  to  be  drawn  from  the  use  of  these  differ- 
ent words  in  two  clauses  of  the  deed,  is  that  the  donor  knew 
their  legal  meaning  and  used  them  accordingly,  for  why  should 
he  vary  them  ?  and  this  inference  is  strengthened  by  the  man- 
ner of  using  them:  in  the  first  clause  the  gift  is  to  all  the  chil- 
dren that  he  may  have,  showing  a  disposition  to  provide  for 
future  children,  and  that  in  the  second  clause  the  gift  is  to 
heirs,  generally,  showing  no  disposition  to  provide  for  children, 
but  to  keep  the  property  from  desoending  otherwise  than  in  the 
limitation. 

We  are  therefore  constrained  upon  l^gal  grounds  of  con- 
struction to  hold  that  the  word  **  heirs,"  aa  used  in  the  second 
dauae  of  this  deed,  is  a  word  of  limitation,  and  not  a  word  of 
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purchase,  and  that  the  oiicuit  judge  erred  in  holding  that  the 
rule  in  SheOetfs  Com  is  not  applicable  to  it. 
Judgment  rerersed  and  case  remanded* 

KiTLB  IN  *'Shsixkt'8  Cabb**  IS  diaoDflted  at  length  m  to  th«  eztont  of  iti 
prevalenco  in  thk  ooantry  in  the  note  to  Pott  t.  Fari»^  80  Am.  Dea  415.  See 
ftlM  IkM  y.  Oummgtan,  1  Id.  624,  and  note;  FmdUt^  t.  RkUOe,  6  Id.  355,  and 
]iote;2;y<0y.Z>VPM,14Id.28i;  JfeJlK^v.  i#bori,S4Id.814.  AatowlietlMr 
ornot  the  word  ''heirs'*  may  be  ooostraed  a  word  of  porohase  in  a  deriee  t» 
the  "heifs^of  a  Uving  pemon,  see  Heard  v.  HorUm,  48  Id.  609;  darkw. 
Mo§diff  44  Id.  220»  and  notes. 


Shaw  v.  Wilkins'  Adm'b. 

[8  Hmcpmns,  SAT.) 

RiQBT  ov  AonoN  roB  Bbxach  of  Contbact  to  ComrKT  LAvn  Subtitb  to 
the  personal  representatives  of  the  vendee  and  not  to  his  heirs  where  the 
breach  oocnrs  and  the  action  is  bronght  in  the  vendee's  life-ttme,  the 
vendor  having  no  title. 

VBVBBa  NXXD  NOT  SuaRBNDU  POSSKBIOV  OB  DbMAVB  DxbD  BEVOBB  SuiT 

for  breach  of  a  contract  to  conv^  land  on  a  day  named,  whese  no  pre- 
cedent act  is  to  be  performed  by  the  vendee,  nor  even  thongh  sach  pre- 
oedent  act  is  required  if  the  vendor  has  no  title. 

Valub  of  Land  at  Tiux  of  Brxaob  m  Mbasubb  of  Dakaobs  for  breach  of 
a  contract  to  oonvey  land. 

Vbhdbb  is  not  Bntitlbd  to  Intbbbst  on  Damaobb  fob  BBBAOHof  a  oontnol 
to  oonv^  land  from  the  time  of  the  breadi,  as  matierof  law,  though  the 
jury  may,  perhaps,  allow  interesti  in  their  diBoretion»  by  way  of  enhaa* 
«ing  the  damages  under  proper  cironmstsooes. 

AnBUMiwii'  to  leoorer  damages  for  breach  of  a  eontnust  to  oon- 
vey land.  The  plaintiffB  reooveeed  under  the  ingtmotiana  «f  the 
eoort.  and  the  defandanto  aonealed.  The  oaee  ia  stated  in  tiha 
opinion. 

Baines  and  King,  for  the  plaintifb  in  error. 

8.  WUUams^  for  the  defendants  in  error. 

By  Court,  MaKnunBT,  J.  Tim  is  a  special  action  of  mmumpmi 
pxoseented  by  the  defendants  in  error,  who  ara  the  personal 
reprseniatives  of  L.  J.  WiUdns,  deceased,  against  the  plaintifh 
in  error,  in  the  circuit  court  of  Gibson  county,  to  reooTer  dam;- 
ages  for  tiie  breach  of  an  unsealed  written  agreement,  whereby 
the  plaintiffs  in  error  stipulated  and  agreed  to  ooniriqr  to  the 
intestate  the  western  half  of  a  fiTe-hundred-^MSse  entry  of  land 
situate  in  the  thirteenth  surveyor's  distziot,  third  section  and 
third  range,  which  they  had  bargained  and  sold  to  him  for  the 
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ecmsidenition  of  one  tbonsttiid  three  htmdied  dolbun.  The 
agreement  was  entered  into  on  the  nineteenth  day  of  December^ 
1845,  and  in  terme  "  binds  the  abore-named  parties  to  make  the 
said  L.  J.  Willdns  a  good  warranij  deed  bj  the  first  day  of 
March,  1846,  to  the  above-described  land/'  This  suit  was  brought 
the  twenfy-eighth  of  Jannaiy,  1847,  by  the  said  L.  J.  Willdns,  in 
his  life-time;  and  after  his  death,  which  happened  in  the  Febru- 
ary ensuing,  was  revived  in  the  names  of  the  defendants  in 
error,  his  personal  representatives.  On  the  trial  in  the  circuit 
court,  the  juiy  found  a  verdict  in  favor  of  the  plaintiflb  below, 
for  one  thousand  four  hundred  and  fifty-six  dollars,  upon  which 
the  court  rendered  a  judgmient,  and  a  new  trial  being  refused, 
an  appeal,  in  the  nature  of  a  writ  of  error,  was  proseeuted  to  this 
court. 

The  defense  in  the  circuit  court  rested  on  grounds  purely 
technical.  The  bill  of  exeeptions  shows  that  the  plaintiffs  in 
error  admitted,  on  the  trial,  the  execution  of  a  written  agree- 
ment, upon  which  the  suit  is  founded;  and  that  the  full  amount 
of  the  consideration,  being  one  thousand  three  himdred  dollars,, 
was  paid  to  them  by  said  Wilkins  at  the  date  of  the  agreement. 
It  was  further  admitted  by  them,  that  neither  at  the  date  of  the 
agreement,  nor  on  the  first  day  of  March,  1846,  nor  at  any  time 
since,  had  they  any  title  to  said  land,  or  any  part  thereof,  the' 
title  then  and  now  being  in  Love's  heirs.  It  was  likewise  ad- 
mitted that  Wilkins  took  possession  of  said  land  about  the  time* 
of  the  agreement;  that  he  remained  in  possession  during  his  life,, 
and  that  possession  has  been  continued  since  his  death  by  hi» 
heirs  at  law.  Wilkins  was  informed  at  the  time  of  his  purchase' 
that  the  title  to  the  land  was  in  Love's  heirs,  from  whom  the 
plaintiffs  in  error  expected  and  undertook  to  obtain  it.  The  errors 
assigned  are  upon  the  charge  of  the  court.  His  honor  instructed 
the  jury,  in  substance,  that  the  legal  interest  in  the  contract 
declared  on  in  this  case  did  not,  on  the  death  of  Wilkins,  de- 
scend to  or  vest  in  his  heirs  at  law,  as  contended  by  the  counsel 
of  the  defendants,  but  survived  to  his  personal  representatives, 
by  whom  this  suit  was  properly  prosecuted.  That  if  the  death 
of  Wilkins  had  occurred  before  the  breach  of  the  agreement,  the 
contract  and  right  of  action  thereon  would  have  descended  and 
vested  in  his  heirs  at  law ;  but  that  his  death  having  happened  after 
breach,  the  personal  representatives  were  entitled  to  sue.  The 
jury  were  further  instructed,  that  if  the  vendors  had  no  title  to 
the  land,  and  therefore  could  not  comply  with  the  agreement,  it 
was  not  necessary  that  a  deed  should  have  been  demanded  by 
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the  intefitate^  before  entiiiiiig  himaelf  to  maintain  this  suit; 
neither  vnm  it  neoeaaaiy  that  he  should  have  surrendered  the 
possession,  or  offered  to  do  so,  before  the  institution  of  the  suit. 
The  court  also  *'  directed  the  jury  to  compute  interest  from  the 
time  of  the  breach  of  the  agreement  sued  on/'  It  is  argued  on 
the  part  of  the  plaintifb  in  error,  that  in  each  of  the  foregoing 
propositions  there  is  error. 

1.  Did  the  court  err  in  holding  that  the  rightof  action  in  this 
case  sunriTcd  to  the  personal  representatives  of  the  intestate  ? 
We  think  not.  It  is  laid  down  in  Com.  Dig.,  tit.  CoTenant,  B., 
that  ''if  a  man  covenants  with  B.,  his  heirs  and  assigns,  upon 
a  grant  or  conveyance  of  an  inheritance,  the  executor  or  admin- 
istrator may  have  covenant  for  damages  upon  a  breach  in  his 
life-time:''  and  the  same  author  (tit.  Administration,  B.  18,  Cov- 
enant, B.  1)  states  the  rule  thus:  "  The  personal  representative 
may  sue  not  only  for  a  debt  due  to  the  deceased,  by  specialty  or 
otherwise,  but  also  for  all  covenants,  and,  indeed,  all  conbncts, 
with  the  testator  or  intestate,  broken  in  his  life-time."  The  rule 
is  laid  down  in  these  general  and  unqualified  terms  inBac.  Abr. 
(Ex'rs,  N.)  and  other  old  authorities.  This  rule,  however,  is  not 
without  exceptions;  and  it  has  been  limited  and  qualified  by 
modem  decisions.  Thus  in  the  case  of  Kingdon  v.  NotUe,  1  Man. 
t  Sel.  356,  where  the  grantor  of  an  estate  in  fee  had  covenanted 
with  the  grantee,  that  he  was  seised  in  fee,  and  had  a  right  to 
convey,  etc.,  it  was  held,  that  the  executor  of  the  grantee  could 
not  maintain  an  action  assigning  for  breach,  that  the  grantor 
was  not  seised  in  fee,  and  had  not  a  right  to  convey.  But  it 
was  said  by  Mr.  Justice  Bayley  in  that  case,  that  if  the  executor 
could  allege  in  his  declaration  that  the  testator  was  prevented 
from  selling  the  estate  by  reason  of  the  breach  of  covenant 
assigned,  perhaps  he  might  maintain  the  action.  In  the  case  of 
King  v.  Jones,  6  Taunt.  418;  8.  G.,  Jones  v.  King,  4  Man.  &  Sel. 
188,  the  vendor  had  covenanted  with  the  vendee  and  his  heirs 
for  further  assurance  on  request;  and  the  vendee,  in  his  life- 
time, had  requested  to  have  a  fine  levied,  which  was  not  done, 
and  the  heir  was  evicted  after  the  death  of  the  vendee.  And  it 
was  held  that  as  the  ultimate  damage  had  not  been  sustained  in 
the  life-time  of  the  ancestor,  the  action  remained  to  the  heir  in 
prefereiice  to  the  executor,  although  the  breach  occurred  in  the 
ancestor's  life-time,  by  the  request  or  refusal  to  levy  a  fine.  But 
it  was  admitted  by  the  judges  in  tiiese  cases,  that  when  the  ulti« 
mate  damage  is  sustained  in  the  life-time  of  the  ancestor,  and 
the  land,  and  consequentiy  the  covenant,  does  not  descend  to 


Apxil,  184&]        Shaw  v.  Wilkinb'  Adm'b.  696 

the  heir,  than  the  ezeeatoxB  only  oan  sue  upon  the  ooremmt:  See 
1  Wms.  Ex.  670.  And  in  the  late  case  of  Orme  t.  Brwighkm^  10 
Bing.  638,  which  was  an  action  of  asswmpmi  hj  the  pezBonal 
repreeentatiTe  of  the  yendee  against  the  Tender,  for  failing  to 
deliver  an  abstract  of  a  good  title  to  the  vendee  in  proper  time: 
The  defendant  demurred  to  the  declaration,  upon  the  ground 
that  the  damage,  if  any,  was  to  the  heir,  and  not  to  the  admin* 
istrator.  But  the  court  of  common  pleas  held,  that  the  plaintiff 
was  entitled  to  judgment;  for  there  appeared  on  the  face  of  the 
record  a  i>erBonal  contract,  a  breach  of  it  in  the  life-time  of  the 
intestate,  and  a  loss  to  his  personal  property.  The  court,  in 
that  case,  said:  *'  It  was  clear  that  the  heir  could  not  sue  the 
vendor;  for  in  aU  cases  where  the  heir  had  sued,  the  action  had 
been  on  a  covenant,  but  he  could  have  no  right  of  action  on  a 
mere  agreement  to  sell/' 

We  do  not  deem  it  necessary  to  notice  other  cases  referred  to, 
as  they  decide  nothing  in  opposition  to  the  right  of  the  personal 
representative  to  mftin^m  the  action  in  a  case  like  the  present. 
Here  the  breach  was  in  the  life-time  of  the  purchaser,  and  this 
suit  was  commenced  by  him.  The  vendors  having  no  title  to 
the  land  agreed  to  be  conveyed,  nothing  passed  to  the  vendee» 
and  consequenUy  nothing  descended  to  the  heir;  therefore  he 
could  have  no  right  of  action  for  the  breach  of  the  agreement. 
The  personal  estate  was  injured  and  diminished  to  the  extent  of 
the  consideration  money  paid,  and  was  entitled  to  be  reimbursed 
out  of  the  damages  recovered  for  the  breach,  and  therefore, 
only  the  representative  of  the  i>erBonal  estate  could  sue. 

2.  Did  the  court  err  in  instructing  the  jury  that  to  entitie  the 
plaintifltt  below  to  maintain  this  action  it  was  necessary  that  the 
intestate  should  have  surrendered,  or  offered  to  surrender  the  ^ 
land,  or  have  demanded  a  deed?  The  settied  and  uniform 
principle  at  law  is,  that  '*  when  a  conveyance  is  to  be  executed,  on 
or  before  a  certain  specified  day,  the  time  fixed  is  considered  to 
be  of  the  essence  of  the  contract,  and  the  vendee  may  rescind 
the  contract,  if  the  vendor  be  not  ready  on  or  before  the  exact 
day:"  Chit,  on  Con.,  6th  Am.  ed.,  810;  Sugd.  on  Y.  &  P.  419. 
It  necessarily  results  from  the  foregoing  principle,  that  when 
the  vendor  has  taken  it  upon  himself  to  execute  a  deed  on  a 
certain  day  specified  in  the  covenant  or  agreement,  and  no  pre- 
cedent or  concurrent  act  is  to  be  performed  by  the  vendee,  the 
vendor  must,  at  his  peril,  execute  and  tender  the  deed  within 
the  time  limited.  If  he  fails  to  do  so,  the  covenant  or  agree- 
ment is  broken,  and  the  vendee  will  be  entitled  to  sue  for  the 
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braaflb  witbont  either  demanding  a  deed  or  snxrendexing  poe- 
flesfidon  of  the  land  ooTenanted  to  be  conrejed;  sacfa  is  nndar- 
fltood  to  huve  been  the  settled  oonrse  of  adjndication  in  this 
state.  And  the  oases  cited  and  relied  upon  bjr  the  oonnsel  of 
the  plaintifb  in  error,  are  not  at  variance  with  the  foregoing 
principle.  It  is  admitted  that  the  law  is  otherwise  when  no 
time  is  fixed  for  the  execution  of  the  deed:  or,  when  there  are 
mtitaal  and  dependent  covenants,  the  performance  of  which 
mmst  be  simnltaneons;  or  where,  although  a  time  be  fixed,  there 
feibains  some  precedent  or  concurrent  act  to  be  performed  bjr 
the  Tendee;  and  within  one  or  the  other  of  these  exceptions,  all 
the  cases  relied  upon  in  argument  will  be  found  to  &11.  But  if 
the  rule  were  admitted  to  be  as  contended  for,  on  the  part  of 
the  plainti£Fs  in  error,  it  could  haye  no  application  to  the  case 
under  consideration.  In  the  case  of  Seward  v.  WiUock,  6  East, 
196,  it  is  held,  that  although  a  purchaser  is  expressly  required 
to  prepare  a  conreyance:  yet,  if  a  bad  titie  be  produced,  he  may 
maintain  an  action  for  recovery  of  his  deposit,  without  tender- 
ing a  conveyance.  And  when  the  vendor,  by  selling  the  estate, 
has  incapacitated  himself  from  executing  a  conveyance  to  the 
first  purchaser,  further  trouble  and  expense  on  his  part  is  un- 
necessaiy,  and  he  may  maintain  an  action  without  tendering  a 
conveyance  or  the  purchase  money:  Thomson  v.  IRZes,  1  Esp. 
184;  St.  Albans  v.  Shore,  1  H.  Bl.  270. 

It  would  be  most  absurd,  in  the  case  under  consideration,  to 
hold,  that  it  was  necessary  to  demand  a  deed  from  the  plaintiib 
in  error,  or  to  surrender  the  possession  of  the  land  to  them, 
when  they  admit  that  they  had  no  pretense  of  titie,  or  right  of 
possession  thereto;  upon  this  point,  there  is,  therefore,  no  error 
in  the  charge  of  the  circuit  judge. 

8.  The  only  remaining  inquiry  is,  whether  or  not  the  court 
erred  in  directing  the  jury  to  compute  interest  from  the  time  of 
the  breach  of  the  agreement  sued  on.  The  record  does  not  in- 
form us  which  rule  of  damages  was  laid  down  by  the  circuit 
judge.  It  is  stated  in  argument,  however,  to  have  been  the 
consideration  money  paid,  with  interest  thereon  from  the  time 
of  the  breach.  If  so,  the  rale  was  misstated.  It  is  well  settied 
in  this  state,  that  in  an  action  for  breach  of  a  covenant  or 
agreement  to  convey,  the  value  of  the  land  at  the  time  of  the 
breach,  is  tiie  measure  of  damages.  And  in  an  action  for 
breach  of  covenant  of  warranty  or  other  covenants  in  a  deed, 
the  purchase  money  with  interest  thereon.  The  question  as 
to  the  rule  of  damages,  however,  does  not  properly  arise  upon 
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ibis  record:  we  assume  it  to  lunre  been  ooneoUy  stated  to  the 
juyy  from  the  silenoe  of  the  record.  We  think  the  court  ened 
in  directing  the  jnry  to  compute  interest.  Interest,  as  snch, 
was  not  recoverable  in  this  case.  The  jury  might,  perhaps, 
have  allowed  interest,  by  way  of  enhancing  dami^fes,  if,  under 
all  the  circumstances  of  the  case,  they  had  deemed  it  proper  to 
do  so;  but  it  was  a  matter  resting  purely  in  their  discretion. 
The  court  erred,  therefore,  in  assuming  it  as  a  rule  of  law,  that 
the  plaintiff  was  entitled  to  recover  interest:  and  upon  this 
ground  the  judgment  must  be  reversed,  and  the  case  remanded 
for  a  new 
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OoNVXT  Lakd^  and  not  the  heir:  Walton  v.  BUdne,  14  Am.  Deoi  600. 

Vbndu's  Riobt  to  Sub  fob  Bbbaoh  or  Ck>KTaACT  to  Comvbt:  See  FuUet 
y.  Hubbard,  16  Am.  Deo.  423;  Duncan  ▼.  Jeter,  39  Id.  842.  As  to  whether 
or  not  it  is  the  duty  of  the  vendee  to  demand  or  tender  performanoe  of  the 
eontnct  before  sning  for  a  breach,  see  FuUer  v.  Hubbard,  16  Id.  423;  BU)od 
V.  Ooodrieh,  24  Id.  121;  Stow  v.  Stevens,  29  Id.  139.  That  a  vendee  in  pos- 
session may  resist  an  action  for  the  pnrohase  money  without  snirendering 
possession,  where  the  vendor  is  onable  to  make  title,  is  held  in  Oans  v.  Se»' 
tkaw,  44  Id.  152;  and  see  the  citations  appended  to  that  case. 

Measubb  of  Daxaobs  fob  Brbagh  of  Ck>NTBACT  TO  CoNVBT  Laio):  See 
ThompmCe  Ex'r  v.  Ovihrie'e  AdmW,  33  Am.  Deo.  226;  iZd4r  v.  KMU^  39  Id. 
68;  and  notes  referring  to  prior  oases  in  this  series. 
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{f  Hmcrmons,  48.] 

8f  ATUTB8  Aim  Constitutions  must  be  Ck>N8TRnBD  with  Rbrbbngi  «o 
Common  Law,  and  so  as  to  make  no  change  not  expressly  declared, 

Indiotmbnt  fob  Mbrb  Misdemsanob  is  NOT  Nbcessabt  at  oommon  law, 
bnt  the  prosecution  may  be  by  information. 

WoBDS  must  be  Construed  in  Pbopeb  Technical  Sbnsb  in  Statutes  and 
constitutions,  unless  a  contrary  intention  appears. 

Constitutional  Pbovisioks  Rbquibino  Inbictmbnt  and  Trial  bt  Jubt 
on  '*  criminal  charges  '*  do  not,  it  seems,  apply  to  misdemeanors. 

Btatutb  Providing  that  Person  mat  Plead  Gutltt  of  Misdbmxanob 
BEFOBE  JusncB,  without  indictment  or  trial  by  jury,  is  constitutional, 
such  statute  not  being  compulsory  on  the  defendant. 

Justice  has  Jubisdictton  in  Case  of  Assault  to  take  a  plea  of  guilty 
under  the  Tennessee  act,  giving  jurisdiction  of  misdemeanors,  except 
''where  the  offense  is  punishable  expressly  by  both  fine  and  imprison- 
ment,'* although  at  common  law  assault  may  be  punished  by  fine  and 
imprisonment. 

PoBMZB  Conviction  under  Unconstitutional  Law,  having  been  ae- 
quiesced  in  by  the  accused,  is  a  bar  to  a  second  prosecution  for  the 
sameoflfonae. 
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IimionaiiT  for  aaaanlt.  Demtmer  to  plea  of  f oxmer  oonTio- 
tion  Bostained.  Judgment  of  oonTioiiony  and  the  defendant 
appealed.    The  opinion  states  the  case. 

Barton,  for  the  phiintiff  in  error. 

Humphreys,  aUomey  general,  for  the  state. 

By  Court,  McExmrsr,  J.  The  plaintiff  in  eizor  mm  indicted, 
tried,  and  con^ioted  at  the  April  term,  1848,  of  the  drcait 
oonrt  of  Ghndnger  oouniy,  of  an  assault  and  battery  upon  one 
John  Dalton.  Upon  being  arraigned,  the  defendant,  in  the 
court  below,  pleaded  in  bar  to  the  indictment,  a  former  trial 
and  oouTiction  for  the  same  offense,  before  Henry  Williams,  a 
justice  of  the  peace  for  said  county,  pursuant  to  the  act  entitled 
**  an  act  for  the  punishment  of  small  offenses,"  passed  Januaiy 
10, 1848.  The  proceedings  in  the  case  before  the  justice,  seem 
to  haye  been  regular,  and  are  incorporated  into  said  plea.  The 
judgment  of  the  justice  is  as  follows,  viz. :  "  This  day  came  be- 
fore me,  Aaron  McGinnis,  who  being  charged  upon  the  within 
warrant,  says  he  is  guilty  of  the  chaxge  in  manner  and  form  as 
is  therein  alleged  against  him;  and  after  hearing  witnesses  as 
well  on  behalf  of  the  state  as  of  the  defendant,  and  fully  under- 
standing the  premises,  it  is  considered  by  me  that  the  said 
Aaron  McGinnis  be  fined  the  sum  of  two  dollars,  and  that  he 
pay  all  the  costs  of  this  prosecution;  which  being  done,  the  de- 
fendant is  by  me  discharged."  To  this  plea  of  the  defendant 
the  attorney  general  demurred,  and,  on  argument,  the  demurrer 
was  sustained  upon  the  ground,  that  the  act  referred  to  was  un- 
constitutional and  void,  and  that,  therefore,  the  former  trial  and 
couTiction,  under  its  provisions,  formed  no  bar  to  this  prosecu- 
tion; and  the  court  proceeded  to  render  judgment  upon  the  de- 
murrer, ''that  the  defendant  for  the  offense  charged  in  said 
indictment  be  fined  the  sum  of  two  dollars  and  fifty  cents,  and 
that  he  pay  the  costs  of  this  prosecution."  From  this  judgment 
the  defendant  appealed  in  error  to  this  court;  and  on  his  behalf  it 
is  insisted,  that  the  proceedings  in  the  circuit  court  were  erro- 
neous and  illegal,  because  the  former  trial  and  conviction,  be- 
fore the  justice,  constituted  a  bar  to  any  other  prosecution  for 
the  same  offense.  In  answer  to  this,  it  is  argued  by  the  attor- 
ney general  for  the  state,  first,  that  the  act  passed  tenth  Janu- 
ary, 1848,  is  unconstitutional,  and  that  it  was  therefore  properly 
treated  by  the  circuit  court  as  a  nullity;  and,  second,  that,  if 
constitutional,  it  does  not,  by  any  proper  construction,  confer 
jurisdiction  upon  a  justice  of  the  peace  to  proceed  to  take  the 


Sepi  184a]  McOiNNis  v.  State.  699 

iubmismon  of  ^  and  assess  a  fine  against,  the  defendant  in  cases 
of  assault  and  battery;  and  that  upon  either  of  these  gronnds 
the  demurrer  was  properly  sostained. 

It  is  azgaed  by  the  attorney  general,  that  the  first  section  of 
the  act  in  question,  Tiolates  alike  the  sixth  and  fourteenth  seo- 
tions  of  the  declaration  of  rights,  which  now  forms  the  first 
article  of  the  amended  constitution — ^the  latter  of  which  dedaras 
that  *'  no  freeman  shall  be  put  to  answer  any  criminal  charge, 
but  by  presentment,  indictment,  or  impeachment;"  and  the 
former,  '*  that  the  right  of  trial  by  jury  shall  remain  iuTiolate." 

1.  It  will  be  observed,  in  the  first  place,  that  the  fourteenth 
section  cited  above  relates  only  to  the  mode  of  prosecution,  or 
formal  accusation  of  ofienders.  And  we  are  not  prepared  to 
hold  that  its  prohibition  includes,  or  at  all  applies  to,  prosecu- 
tions for  mere  misdemeanors.  With  a  view  to  this  question,  let 
us  inquire  how  the  law  of  England  stood  upon  the  subject,  at 
the  time  of  the  American  revolution,  in  order  to  ascertain  what 
law  in  relation  to  the  prosecution  of  ofifenses  our  ancestors 
brought  with  them  to  this  country,  as  part  of  their  *'  birthright 
and  inheritance.''  For  we  apprehend,  the  rule,  that  statutes 
are  to  be  construed  in  reference  to  the  principles  of  the  com- 
mon law,  is  alike  applicable  to  a  provision  of  the  constitution, 
or  fundamental  law,  and  for  the  same  reason,  that  the  framers 
of  the  law,  in  either  case,  are  not  to  be  presumed  to  have  in- 
tended to  make  any  change  or  innovation  upon  the  common 
law  further  than  is  expressly  declared. 

The  provision  of  the  fourteenth  section  is  in  substance  bor- 
rowed from  Magna  Charta,  as  are  also  the  provisions  of  several 
other  sections  of  the  **  declaration  of  rights.''  The  great  char- 
ter, chapter  29,  9  Henry  m.,  declares  that  **  no  freeman  shall 
be  taken,  or  imprisoned,  or  be  deprived  of  his  freehold,  or  free 
customs,  or  be  outlawed,  or  exiled,  or  any  other  wise  destroyed; 
nor  will  we  pass  upon  him,  nor  condemn  him,  but  by  lawful 
judgment  of  his  peers,  or  by  the  law  of  the  land: "  2  Inst.  46. 
And  in  his  exposition  of  the  meaning  of  the  words,  "  but  by  the 
law  of  the  land,"  in  the  foregoing  chapter.  Sir  Edward  Coke 
says:  "  For  the  true  sense  and  exposition  of  these  words,  see 
the  statute  of  87  Edward  in.,  c.  8,  where  the  words  '  by  the 
law  of  the  land '  are  rendered,  without  due  process  of  law,  for 
there  it  is  said,  though  it  be  contained  in  the  great  charter, 
that  no  man  be  taken,  imprisoned,  or  put  out  of  his  freehold 
without  process  of  the  law ;  that  is,  by  indictment,  or  presentment 
of  good  and  lawful  men,  where  such  deeds  be  done  in  due  man- 
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iwr,  or  hj  wsH  original  of  Oxe  ^sommon  law,  wifhoat  heing 
htooght  in  to  anwer  but  by  dne  prooesB  of  the  eommon  law:" 
2  Inst.  60.  And  according  to  the  sanie  author^  '*  this  chapter 
is  but  deolamtorj  of  the  old  law  of  England." 

What,  then,  was  the  common-law  mode  of  prosecution? 
Blackstone,  in  his  Commentaries*  toI.  4,  801,  informs  as,  that 
**  this  is  either  upon  a  previous  finding  of  the  fact  by  an  inquest 
or  grand  jury;  or  without  such  preTious  finding.  The  former 
way  is  eitiier  by  presentment  or  indictment."  The  mode  of  pro- 
secution, without  a  previous  indictment,  or  presentment  by  a 
grand  jury,  "  to  fix  the  authoritatiye  stamp  of  verisimilitude 
upon  the  accusation,"  is  that  of  information :  Id.  807, 808.  Infor- 
mations, exhibited  in  the  name  of  the  king,  are  of  two  kinds; 
first,  those  properly  his  own  suits,  and  filed  ex  officio  by  the 
attorney  general;  and,  second,  those  in  which,  though  the  king 
is  nominal  prosecutor,  are  yet  at  the  relation  of  some  private 
person.  The  objects  of  the  latter,  are  **  any  gross  and  notorious 
misdemeanors,  riots,  batteries,  libels,  and  other  inmioralities  of 
an  atrocious  kind."  And  when  an  information  of  either  kind 
was  filed,  it  was  tried  by  a  petit  jury  of  the  county  where  the 
ofiiense  arose.  And  this  mode  of  prosecution,  according  to  the 
learned  commentator,  is  as  ancient  as  the  common  law  itself: 
Id.  809.  "  But  these  informations  are  confined,  by  the  consti- 
tutional law  of  England,  to  mere  misdemeanors  only;  for,  when- 
ever any  capital  offense  is  charged,  the  same  law  requires  that 
the  accusation  be  warranted  by  the  oath  of  twelve  men,  before 
the  party  shall  be  put  to  answer  it:"  Id.  810.  From  this  brief 
view  of  the  usual  manner  of  prosecuting  offenders  at  common 
law,  it  appears,  that  for  mere  misdemeanors,  persons  might  be 
put  to  answer,  without  presentment  or  indictment  previously 
found  by  a  grand  jury;  and  that  it  was  only  for  **  crimes"  in 
the  proper  sense  of  that  term,  or  felonious  offenses,  that  it  was 
indispensable  that  the  accusation  should  be  warranted  by  the 
finding  of  a  grand  jury,  before  the  offender  could  be  put  to 
answer.  When  our  ancestors  removed  to  America,  they  brought 
with  them  this  privilege,  as  part  of  the  common  law,  and- it  has 
been  incorporated,  in  substance,  into  the  constitution  of  the 
United  States,  and  perhaps  all  our  state  constitutions.  The 
fifth  article  of  the  amendments  to  the  federal  constitution  de- 
clares, that  *'  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  ax 
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naTal  forces,  or  in  the  militia,  when  in  actual  serriea,  in  time  of 
ma,  or  public  danger." 

In  commenting  upon  this  article,  Mr.  Justice  Stoiy  sajs: 
"  The  first  clause  requires  the  interposition  of  a  grand  jury,  by 
^vay  of  presentment  or  indictment  before  the  party  accused  can 
be  required  to  answer  any  capital  and  infamous  crime  charged 
against  him.  And  this  is  regularly  true,  at  the  common  law,  ot 
all  offenses  above  the  grade  of  common  misdemeanors:"  Com- 
mentaries on  Con.,  Tol.  8,  sec.  1778.  The  phrase  "  criminal 
charge"  in  the  fourteenth  section  of  our  declaration  of  rights, 
must  be  taken  to  hare  be^i  used  in  its  proper  and  technical 
sense.  Such  is  the  rule  of  construction  in  reference  to  statutes, 
unless  it  clearly  appears  that  the  words  were  intended  to  be  applied 
differently  from  their  ordinary  legal  acceptation.  The  terms 
**  crime  and  misdemeanors,"  in  their  legal  signification,  are  de- 
scriptive of  offenses  of  different  and  distinctive  grades.  ''  In  the 
English  law  misdemeanor  is  generally  used  in  contradistinction  to 
felony;  and  misdemeanors  comprehend  all  indictable  offenses, 
which  do  not  amount  to  felony :"  4  Bl.  Com. ,  note  8,  by  Christian. 
It  can  not  for  a  moment  be  supposed  that  the  term  "  criminal 
charge  "  was  intended  to  comprehend  or  apply  to  misdemeanors, 
because  by  the  common  law  as  well  as  by  statutory  enactments 
in  North  Carolina,  in  force  in  this  territory  at  the  adoption  of 
our  constitution,  and  still  in  force,  numerous  offenses,  of  the 
grade  of  misdemeanors,  were  summarily  tried  and  punished, 
without  presentment  or  indictment,  by  a  single  magistrate,  as 
in  cases  of  drunkenness,  profane  swearing.  Sabbath-breaking, 
vagrancy,  and  others  that  might  be  enumerated. 

We  incline  te  the  opinion  that  the  sixth  and  foarteenth  seo> 
tions  of  the  declaration  of  rights  were  merely  designed  to  secure 
the  mode  of  prosecution,  in  cases  of  felony,  and  of  the  trial  bj 
jury,  as  they  respectively  existed  at  the  common  law.  The  fact 
that  the  practice  had  been,  in  North  Carolina,  and  has  con- 
tinued to  be  in  this  state,  to  prosecute  misdemeanors,  not  upon 
information,  but  by  presentment  or  indictment,  weighs  nothiog 
in  settling  the  true  meaning  of  the  constitutional  provision  in 
question;  because  the  object  of  tiiis  provision  was  not  to  forbid 
the  prosecution  of  misdemeanors  by  the  finding  of  an  indict- 
ment or  presentment  by  a  grand  jury,  nor  does  it  forbid  this; 
but  to  guarantee  to  every  freeman  the  great  privilege  and  secu- 
rity of  not  being  put  to  answer  any  criminal  charge  affecting  the 
right  to  life  or  liberty,  without  a  written  accusation,  previously 
vcoified  by  the  oatii  of  a  grand  jury,  in  the  form  of  a  pressni* 
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ment  or  indictment.  But  we  deem  it  nnneowMy  to  diaoiiM 
this  qneetion  any  further,  m  its  dedaion  is  not  neoessaiy  in  the 
determination  of  this  ease. 

2.  Oonoeding,  for  the  sake  of  the  argoment,  that  the  four- 
teenth section  of  the  declaration  of  rights,  applies  to  misde- 
meanors, is  either  the  proTision  of  this,  or  of  the  siacth  section, 
Tiolated  by  the  act  in  question  f  The  first  section  provides, 
''  that  any  person  brought  before  a  justice  of  the  peace  for 
any  misdemeanor,  may  plead  guilty.  Whereupon  the  justice 
shall  hear  eyidence,  and  fine  the  offender  according  to  the 
aggravation  of  his  offense,  not  less  than  two  dollars,  and  not 
exceeding  fifty  dollars,  together  with  the  costs/*  The  fifth  sec- 
tion directs,  ''that  if  the  offense  merit  a  fine  exceeding  fifty 
dollars,  or  imprisonment  and  fine  of  any  amount,  or  imprison- 
ment alone,  or  if  the  offense  is  punishable  expressly  by  both  fine 
and  imprisonment,  the  justice  shall  not  render  judgment  against 
the  offender,  but  shall  proceed  as  usual."  And  by  the  twenty- 
second  section  it  is  provided,  that  **  if  any  person  proceeding  un- 
der this  act,  abuse,  or  exceed  his  power,  or  exercise  power  not 
granted,  the  injured  parfy,  by  written  petition,  alleging  the 
grieTance,  and  yerified  by  his,  or  his  agenf  s  affidavit,  and  ad- 
dressed to  the  circuit  judge  of  the  county  in  which  the  proceed- 
ing is  had,  shall  have  a  writ  of  superaedeaa  and  certiorari,  granted 
by  any  circuit  judge,  by  which  the  proceeding  shall  be  trans- 
ferred to  the  circuit  court  of  the  county,  and  be  there  determined 
as  though  nothing  had  been  done  under  this  act."  We  confess 
ourselves  utterly  unable  to  perceive  how  either  of  the  seetiona 
of  the  declaration  of  rights  referred  to,  is  in  the  slightest  djdgtee 
infringed  by  any  one  of  the  provisions  of  the  foregoing  act;  or 
that  they  are  in  any  respect  incompatible  with  each  other.  How 
does  this  act ''  put  the  defendant  to  answer"  vrithout  his  con- 
sent; or  how,  without  his  consent,  deprive  him  of  a  trial  by  jury, 
as  is  the  true  import  of  the  prohibitions  contained  in  the  two 
sections  of  the  bill  of  rights  in  question  ?  When  brought  before 
the  justice  upon  warrant,  if  of  sufficient  l^gal  discretion  to  be 
amenable  to  the  law  for  his  offense,  and  left  to  the  exercise  of  his 
own  volition,  why  may  he  not  be  ]>ermitted,  in  order  to  escape 
the  delay  and  expense  of  a  formal  prosecution  in  the  circuit 
court,  to  submit  to  a  mere  fine,  and  thereupon  be  discharged  t 
There  is  nothing  compulsory  in  the  act.  The  privilege  is  for  the 
ease  and  benefit  of  the  defendant.  It  is  at  his  election  whether 
to  avail  himself  of  it  or  not.  The  justice  can  not  move  a  step 
under  the  act,  unless  the  defendant  prays  the  benefit  thereof. 
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The  propodtton  that  the  priTil^ge  seonxed  to  defendantfl  by 
this  act  is  a  yiolation  of  any  oonstitatioiial  right,  is  acaroely 
worthy  of  serious  discassion.    It  inYolves  the  palpaUe  ab- 
enrdily  that  a  pariiy  is  deprired  of  a  right  whioh  he  Yolontarily 
waives  or  surrenders.    Has  it  not  been  the  eveiy-day  practice 
in  the  circuit  courts,  for  defendants,  bound  oyer  to  answer  for 
misdemeanors,  to  plead  guilty  and  waive  a  trial  by  jury?  and 
this  not  unfrequently  even  before  the  finding  of  an  indictment. 
And  who  ever  supposed  that  the  judge,  in  yielding  to  the 
prayer  of  the  defendant  in  such  case,  was  violating  the  consti- 
tution, and  depriving  the  defendant  of  a  right  secured  to  him  ? 
In  the  case  under  consideration  we  take  it  his  honor,  the 
circuit  judge,  who  rendered  judgment  i^;ainst  the  defendant 
upon  the  demurrer,  never  suspected  that  he  was  violating  the 
constitutional  rights  of  the  defendant,  although  he  was  de- 
prived of  a  trial  by  jury,  and  that  too  upon  a  mere  fiction  of 
law,  not  by  his  own  consent.    The  numerous  cases  of  summary 
trial  and  conviction,  before  alluded  to,  have  never  been  re- 
garded as  in  violation  of  the  constitution.    Filiation  cases,  in 
which  the  party  is,  by  positive  law,  deprived  of  a  trial  by  jury, 
are  held  not  to  be  in  violation  of  the  right  of  trial  by  jury.    In 
dvil  cases,  the  extensive  and  vastly  important  jurisdiction  oon- 
ferred  upon  courts  of  chancery,  and  the  summary  proceedings 
by  motion,  grown  so  common  in  courts  of  law,  are  not  deemed 
to  be  in  violation  of  the  right  of  trial  by  jury.    But  it  is  need- 
less to  argue  a  proposition  that  requires  only  to  be  stated  to 
show  that  it  is  destitute  even  of  plausibility.    The  power  of  the 
justice  is  so  guarded  and  circumscribed  as  to  secure  the  defend- 
ant from  any  serious  injury.    And  he  has  it  in  his  power,  in 
case  of  the  least  excess  or  abuse,  of  the  discretion  conferred 
upon  the  justice,  to  avoid  the  proceeding  altogether,  bj  having 
the  case  transferred  to  the  circuit  court.    With  the  wisdom  or 
policy  of  the  act  we  have  nothing  to  do— our  duty  is  confined 
to  the  determination  of  the  question  whether  it  be  or  be  not 
constitutional;  and  this  question,  we  think,  admits  of  no  doubt. 
8.    The  aigument,   that  the    act   confers   no    jurisdiction 
upon  the  justice  in  cases  of  assault  and  battery,  we  think  is 
wholly  untenable.    The  eighth  section  in  veiy  explidt  terms 
enumerates  the  cases,  or  classes  of  cases,  in'  which  the  justice 
shall  not  exercise  jurisdiction,  "but  shall  proceed  as  usual/' 
1.  Where  the  offense  merits  a  fine  exceeding  fifty  dollars.    2. 
Where  the  o&nse  merits  both  imprisonment  and  fine  of  any 
amount.    8.  Where  the  offense  merits  imprisonment  alone.    4. 
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Where  the  offense  is  punishable  eq^ressly  by  both  fine  and  im- 
prisomnent.  In  all  the  foregoing  oases  the  justice  has  no  powes 
to  assess  a  fine  or  to  take  the  submission  of  the  defendant* 
although  he  should  plead  guilty  and  seek  to  avail  himself  of  the 
benefit  of  the  act.  In  all  such  cases  it  is  the  dutj  of  the  justice 
to  bind  the  defendant  over  to  the  circuit  court  as  formerly.  The 
jttxisdiction  is  limited  and  restricted  to  ordinary  cases  of  misde- 
meanor, accompanied  with  no  serious  aggraration;  and  which,  in 
the  exercise  of  a  sound  and  enlightened  discretion,  are  vegaxded 
as  meriting  only  a  fine.  The  argument  of  the  attorney  general 
is,  that  by  the  common  law,  assaults  and  batteries  are  **  punish- 
able expressly  by  both  fine  and  imprisonment,"  in  the  discretion 
of  the  judge,  and  that,  therefore,  by  the  very  letter  of  the  eighth 
section,  this  ckss  of  misdemeanors  is  excluded  from  the  juris- 
diction of  the  justice.  This  is  obviously  not  the  meaning  of  the 
act.  The  ckss  of  cases  here  contemplated,  are  those  misde- 
meanors, of  whatcTcr  character,  where,  by  express  provision  of 
law,  both  fine  and  imprisonment  must  be  inflicted  as  part  of  the 
punishment  to  be  rendered  in  the  case,  and  in  respect  to  which  no 
discretion  is  left  to  the  judge,  as  by  the  act  of  1803,  c.  9,  in 
cases  of  malicious  mischief,  selling  spirituous  liquors  to  shtTee, 
etc.  But  there  jb  another  ground  upon  which  this  proceeding 
was  wholly  unwarranted — all  other  questions  aside.  Supposing 
the  act  to  be  utterly  unconstitutional  and  void,  to  every  intent 
and  purpose,  still,  if  the  state  by  whose  sanction  it  was  enacted 
has  treated  it,  in  this  instance  at  least,  as  a  valid  and  constitu- 
tional law,  and  has,  under  its  forms  and  by  its  authority^  caused 
the  plaintiff  in  error  to  be  tried,  convicted^  and  punished,  and 
the  conviction  has  beez^  acquiesced  in  and  remains  in  force,  upon 
what  principle  or  authority  is  it,  that  the  state  shall  be  permitted 
to  treat  such  trial  and  conviction  as  a  nullity,  and  demandasee- 
ond  trial,  conviction,  and  punishment  of  the  individual  in  another 
tribunal  for  the  same  identical  offense  ?  The  defendant,  whose 
rights  were  invaded,  according  to  the  aigument  of  the  attorney 
genecal,  might  have  refused  to  submit,  and  have  demanded  a 
legal  trial,  but  he  did  not  do  so;  and  surely  a  second  prosecution^ 
at  the  instance  of  the  state,  would  be  as  much  putting  the  offender 
twice  in  jeopardy,  and  twice  inflicting  punishment  for  the  same 
aflEenee,  as  if  the  first  conviction  and  punishment  had  been  un- 
der a  constitutional  and  valid  law.  The  state  is  estopped  to 
demand  such  second  prosecution. 

We  are  of  opinion,  therefore,  upon  all  the  foregoing  grounds, 
that  the  defendant's  plea  constituted  a  bar  to  the  indictment. 
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The  judgment  of  the  dreuit  oourt  will  be  reversed^  and  aziested, 
the  indictment  qnaahedf  and  the  plaintiff  in  eizor 


WofiDS  IN  StATUTI    OB   CONSTITUTION  ABB  TO  BE  CONSTBUBD  IN   THXIB 

Common-law  Sxnbi»  where  they  have  a  definite  common-law  meaioing,  mi- 
lese  explained  eo  as  to  ehow  that  they  were  not  need  in  that  eenae:  CarpenUr 
T.  Suue^  S4  Am.  I>ea  116;  Bvekner  v.  Heal^  41  Id.  105,  and  notes.  And, 
generally,  words  are  to  be  taken  in  their  ordinary  signification:  Stale  ▼.  Bed' 
Hmort  etc.  R,  R,  Co.,  38  Id.  317.  In  coDstming  a  constitntional  provision, 
no  word  is  to  be  rejected  or  disregarded  which  has  a  material  bearing  on  the 
rights  of  citiiens,  and  that  oonstmotion  is  to  be  preferred  whiek  will  best 
preserve  private  rights:  Thonymm  v.  Oremd  Otijf  etc  Co. »  34  Id.  81.  And 
see  the  dtatioos  in  the  notes  to  those  eases. 

CoNRTrnmoNALmr  ov  Statutes  Dkntino  Eight  or  Tbial  by  Jubt: 
See  the  note  to  FUtU  Rhter  SieambotU  Co.  t.  Roberta,  48  Am.  Dec.  186,  where 
this  sabjeot  is  disonssed  at  length.  See  also  FUfU  River  StesmlbwU  Co.  t. 
FoaUr,  48  Id.  248,  and  the  note  thereto. 

FOBMXB  JBOPABDT,  AoQUTTCAL,  OB  CONTXOnON  AS  A  BsnENSB.— As  to 
what  constitntes  legal  jeopsrdy  generally,  see  the  note  to  8taU  v.  MeKee,  21 
Am.  Dec.  499,  diMmssing  the  snbject  at  length.  See  also  Staie  v.  Homebjf, 
41  Id.  814,  and  note.  As  to  a  former  aocqmttal  as  a  defense,  see  Durham  t. 
People,  39  Id.  407;  State  t.  Hand,  42  Id.  689;  Mount  t.  State,  45  Id.  642, 
and  the  notes  thereto.  Arraignment  on  a  void  indictment  is  no  jeopardy, 
and  an  acquittal  thereon  is  no  bar:  State  t.  Ray,  33  Id.  90,  and  see  the  dta- 
tioDs  in  the  note  thereto.  Nor  is  a  prisoner  pat  in  jeopardy  by  being  plaeed 
on  trial  before  a  jndge  and  jury  at  a  special  term  not  called  as  aathoriaed  by 
law,  for  the  proceedings  are  void:  Dunn  v.  State,  35  Id.  64.  Where  the 
Jndge  who  presides  at  a  criminal  trial  is  judge  of  another  dronit,  and  the 
prisoner,  having  been  tried  and  found  guilty  on  a  valid  indictment,  obtains 
an  arrest  of  judgment  or  a  setting  aside  of  the  verdict  solely  on  the  ground 
that  the  judge  is  not  authorised  to  hold  the  court,  it  is  no  bar  to  another 
trial  on  the  same  indictment,  whether  the  decision  in  arresting  the  judgment 
or  setting  aside  the  verdict  is  correct  or  not,  for  as  the  state  can  not  have 
error,  the  decision,  though  erroneous,  is  binding  on  it,  and,  the  defendant 
having  procured  it  to  be  made,  it  is  binding  on  him  upon  the  principle  of 
estoppel:  SntaU  v.  State,  83  Qa.  888.  In  that  ease  Bleekley,  J.,  delivering 
the  opmion,  thus  lays  down  the  rule:  "If  we  take  it  that  there  was  no 
superior  oourt  at  the  special  term,  we  must  ocmsider  the  proceedings  bad; 
and  if  we  take  it  that  there  was  a  superior  court,  they  have,  by  that  very 
court,  been  finally  and  conclusively,  though  erroneously,  adjudicated  to  be 
bad.  We  need  not,  and  will  not,  look  behind  that  adjudication  to  determine 
lor  ourselves  whether  they  were  bad  or  good.  We  accept  the  decision  which 
the  prisoners  caused  to  be  made,  and  by  which  they  forced  the  state  to 
abide."  His  honor  cites  the  principal  case  among  many  others,  not  as  strictly 
in  pomt,  but  as  illustrating  the  application  of  the  doctrine  of  estoppel  to 
such  proceedings.  A  conviction  before  a  justice,  and  performance  of  the  sen- 
tence, is  a  bar  to  another  indictment  for  the  same  ofiense^  though  the  judg- 
ment is  so  defective  that  it  might  have  been  reversed  on  error:  CommonweaUk 
T.  Lomd,  87  Am.  Dec  139,  and  note. 
AM.  Dao.  TOL.  ZLIX-4B 
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validity. 


Apkioatiov  to  be  inducted  into  an  ofiSoe.  Application  gianted,- 
and  the  prior  incnmbent  appealed.  The  facts  appear  trom  tli* 
opinion. 

W.  B.  Evans  and  8.  B.  Bodgers^  for  ihe  plaintiflf  in  error. 

Bogan^  for  the  defendant  in  error. 

By  Oonrty  MoEzmnet,  J.  The  qneetion  in  this  case  is,  whether 
the  plaintiff  in  error,  or  the  defendant,  is  entitled  to  the  office  of 
clerk  of  the  circuit  court  of  Hancock  conniy.  The  act  to  estab- 
lish said  county  was  passed  on  the  scTenth  day  of  January,  1844. 
By  the  seyenth  section  of  the  act,  it  is  proTided,  that  tike  elec- 
tion of  comity  officers  for  said  county  shall  be  on  the  same  day 
and  under  the  same  rules  and  regulations  as  proTided  by  the  law 
for  the  election  of  officers  in  the  other  counties  in  this  state.  And 
by  the  twentieth  section  it  is  further  proTided,  that  if  said  couniy 
**  shall  fail  to  organise  against  the  first  Saturday  in  March  next, 
and  consequently  fail  to  elect  necessary  couniy  officers,  as  pre- 
scribed in  the  seyenth  section  of  thisgact,  they  shall  proceed  ta 
elect  their  county  officers  on  the  first  Saturday  in  July  next 
thereafter,  under  the  same  rules  and  regulations  as  now  pre- 
scribed by  law,  and  such  officers,  so  elected,  shall  hold  their 
offices  until  the  regular  time  of  electing  couniy  officers  in  this 
state,  and  no  longer."  There  was  no  organisation  of  said 
couniy  under  the  foregoing  act,  and,  at  the  ensuing  session  of 
the  general  assembly,  viz.,  on  the  tweniy-ninth  day  of  January, 
1846,  an  amended  act  was  passed,  authorizing  the  commission- 
ers to  procure  a  resuryey  of  said  county,  so  as  to  ayoid  con- 
stitutional objections.  The  second  section  of  said  amended  act 
provides,  "that  after  the  commissioners  shall  have  made  the 
resuryey  of  said  county  of  Hancock,  as  provided  for  in  the  first 
section  of  this  act,  they  shall  then  proceed  to  oiganize  said 
couniy  of  Hancock,  as  required  by  the  act  which  this  is  intended 
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to  amend."  It  appears  from  the  statement  of  facts  agreed  upon 
by  the  parties,  and  set  forth  in  the  record,  that  said  county  was 
organiased  "  by  the  election  of  county  officers  on  the  third  day  of 
December,  1846,  at  which  election  Marshal  Brewer  was  elected 
clerk  of  the  dronit  court  of  Hancock  county;  and  at  the  Octo- 
ber term,  1847,  of  said  circuit  court,  said  Brewer  was  admitted 
to  the  office  of  derk  of  said  court; "  and  it  is  further  agreed 
that  at  the  election  for  county  officers  in  said  county,  at  {he 
regular  time  of  election,  viz.,  on  the  fourth  day  of  March,  1848, 
the  defendant  in  error,  William  B.  Da^is,  was  lawfully  elected 
by  the  people  derk  of  said  court. 

At  the  May  term,  1848,  of  said  court,  the  defendant  in  error 
produced  to  the  cDurt  the  certificate  of  his  election,  and  mored 
to  be  admitted  to  qualify,  and  to  be  inducted  into  said  office. 
This  motion  was  opposed  by  the  plaintiff  in  error,  who  claimed 
the  right  to  hold  said  office  for  the  term  of  four  years  from  his 
election,  and  leaye  was  granted  him  by  the  court  to  appear  and 
defend  his  right  thereto.  On  argument,  the  circuit  judge  held 
that  the  defendant  in  enor  was  legally  entitled  to  said  office,  and 
ordered  that  he  should  be  qualified  and  admitted  accordingly — ^to 
reverse  which  order,- an  appeal  in  error  is  prosecuted  in  this  court. 
We  are  of  opinion,  upon  the  foregoing  state  of  facts,  that  the  de- 
fendant in  error  was  properly  held  entitled  to  be  admitted  to  said 
office;  but  for  a  reason  yery  difiEerent  from  that  urged  in  argument 
in  his  behalf.  It  is  unquestionably  true,  that  the  election  of 
Brewer  to  the  said  office  on  the  third  of  December,  1846,  had 
such  election  been  authorized  by  law,  would  haye  entitled  him  to 
hold  the  office  for  the  full  term  of  four  years  from  the  time  of 
his  qualification,  notwithstanding  any  restriction  which  the  1^- 
islature  may  haye  attempted  to  impose,  limiting  his  continuance 
in  office  to  a  shorter  period.  The  amended  constitution,  art.  6» 
sec.  13,  in  plain  terms,  proTides,  that  *'  clerks  of  such  inferior 
courts  as  may  be  hereafter  established,  which  shall  be  required 
to  be  holden  in  the  respectiye  counties  of  this  state,  shall  be 
elected  by  the  qualified  Toters  thereof  for  the  term  of  four  years." 
There  is  no  authority  to  be  found  in  the  constitution  for  an 
election  for  a  shorter  period.  And,  although  the  election  may 
be  fixed,  as  in  this  case,  at  a  time  different  from  that  appointed 
by  law  for  the  election  of  county  officers,  in  the  other  counties 
of  the  state,  or  to  fill  a  Tacancy  occasioned  by  the  death,  resig- 
nation, or  removal  of  the  prior  incumbent,  still  in  either  case, 
the  person  elected  will  be  entitled  to  hold  his  office  for  the  full 
constitutional  term.    It  is  not  competent  for  the  legislature  to 
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shorten  the  term,  and  any  enactment  to  that  eflEBct  is  Toid.  Such 
is  the  mle  applicable  to  all  elections  under  the  constitation, 
whether  by  the  legislatore  or  people.  The  aignment  that  this 
role  will  lead  to  confusion,  and  want  of  uniformity  in  the  time 
of  holding  the  elections,  is  of  little  force;  for,  as  is  said  in 
the  case  of  Powers  t.  Burst,  2  Humph.  24,  such  uniformifyis  of 
no  practical  utility,  and,  were  it  otherwise,  is  not  attainable. 

If,  therefore,  the  case  rested  solely  upon  this  ground,  we 
should  not  hesitate  to  reverse  the  judgment  of  the  circuit  courL 
But  we  regard  the  election  of  Brewer  as  illegal  and  Toid  ab  inUio, 
The  act  of  the  tweniy-ninth  Jannary,  1846,  makes  no  provisioii 
whateyer  for  holding  an  election  for  county  officers  in  said 
county,  except  it  be  impliedly,  by  reference  to  the  provisions  of 
the  previous  act  of  1844.  But,  were  it  allowable  by  construc- 
tion, to  hold  that  the  provision  of  the  twentieth  section  of  the 
act  of  1844,  was  applicable  to  the  subsequent  act;  and  that  the 
intention  of  the  legislature  was,  that  if  said  county  were  not 
organized  in  time  to  hold  an  election  for  county  officers  on  the 
first  Saturday  of  March,  1846,  that  such  election  might  be  held 
on  the  first  Saturday  of  July  next  thereafter,  though  this  would  be 
pressing  the  doctrine  of  construction  to  the  veige  of  the  law,  if 
not  beyond;  still,  it  would  avail  the  plaintiff  in  error  nothing, 
inasmuch  as  it  would  not  authonase  an  election  on  any  other  or 
different  day  than  that  specified.  The  right  to  hold  an  election 
can  not  exist,  or  be  exercised,  without  an  express  grant  of  the 
power  to  do  so  by  the  legislatuHd.  Hence,  the  election  of  the 
plaintiff  in  error  on  the  third  day  of  December,  1846,  was  with- 
out authority  of  law,  and  consequentiy  vested  him  with  no  legal 
right  to  said  office.  And  the  defendant  in  error,  having  been 
legally  elected,  is  entitled  to  be  admitted  and  qualified  as  derk 
of  said  court  Upon  this  ground,  we  affirm  the  order  and  judg- 
ment of  the  oironit  court. 

CoHsnTunovAL  Guabamtt  or  Ioitoth  op  QmciAL  Tutu. — ^Wh«re  a  jadgs 
mm  elected  to  fill  a  vacancy  on  the  death  of  the  prior  inoombent  of  the  offic«», 
nnder  a  oomtitation  providing  that  the  Judges  "shall  hold  their  offices  for  a 
term  of  six  jrears,"  it  was  held  that  the  election  was  for  the  foil  term  of  mx 
years,  and  not  merely  for  the  nnexpired  term,  and  the  prindpal  case,  with 
others,  was  cited  and  commented  on,  showing  the  imperative  nature  of  saoh 
a  eoBstitiitioiial  provisioD:  ii^  IMTte  if«f«Aa  Olid  iJorriio^ 
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^iATEmmtm  bt  Pbosboutbix  ior  Rapb  Mads  Sooh  Met  the  oocnrwaot> 
detefling  the  efaPomnstanoeB,  are  admissible  in  oonobonifclon  of  ber  tHti- 
roony  on  the  trial,  but  not  aa  independent  eridenoe. 

Ihdiotmeht  for  rape,  and  conviction.  The  defendant  appealed. 
The  &ct8  appear  from  the  opinion. 

Oardenhire,  for  the  plaintiff  in  error. 

Humphrei^,  attorney  general,  for  the  state. 

By  Court,  Gkesn,  J.  The  plaintiff  in  error  was  indicted  and 
oonvicted  in  the  oircnit  court  of  Orerton  county,  for  a  rape  com- 
mitted on  the  person  of  Celia  Wilson,  a  married  woman.  A 
new  trial  was  moyed  for,  which  was  refused,  and  an  appeal  in 
error  has  been  prosecuted  to  this  court.  It  appears  from  the  bill 
of  exceptions,  that  Mrs.  Wilson  was  examined  as  a  witness  for 
the  state  on  the  trial,  and  that  after  her  examination,  her  hus- 
band, Moses  Wilson,  was  also  examined  as  a  witness  for  the 
prosecution,  and  was  permitted  by  the  conrt  to  relate  to  the 
jniy  the  statement  of  the  circumstances  and  particulars  of  the 
alleged  offense,  made  to  him  by  his  wife  recently  after  the  per- 
petration thereof.  This  evidence  was  objected  to  by  the  cotmsel 
of  the  prisoner  when  offered,  but  the  objection  was  overruled. 
And  the  only  question  in  the  case  which  merits  consideration  is. 
Did  the  court  eir  in  admitting  this  evidence  ?  Upon  this  ques- 
tion there  is  some  diversity  of  opinion.  All  of  the  authorities 
ooncur  that  where  the  injured  party  is  examined  as  a  witness, 
her  complaint  of  the  injury  in  general  terms,  if  made  recently 
after  the  commission  of  the  offense,  is  admissible,  and  may  be 
proved  by  the  persons  to  whom  such  complaint  was  made,  as 
confirmatory  of  her  credibility.  But  it  would  seem,  according 
to  some  authorities,  that  her  statement  of  the  circumstances,  or 
particulars  of  the  complaint,  should  be  excluded  from  the  jury; 
while  others  lay  it  down  that  such  evidence  is  admissible.  We 
think  the  latter  is  the  correct  rule,  both  upon  principle  and 
weight  of  authority  And,  upon  a  careful  examination,  it  will 
perhaps  be  found  that  the  conflict  of  authority  is  apparent  rather 
than  real. 

Mr.  Starkie,  in  his  treatise  on  Evidence,  vol.  2.  pp.  699,  700, 
6th  Am.  ed.,  says:  "  The  &ct  that  the  prosecutrix  made  com- 
plaint recently  after  the  commission  of  the  alleged  crime,  seems 
to  be  considered  as  admissible  generally.    It  is  a  test  applicable 
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to  the  aooimqy  as  well  as  the  veracity  of  the  witneBs,  and  there- 
fore  it  seems  that  her  account  of  the  transaction,  if  conununicated 
recently,  is  admissible.  In  principle,  such  eyidenoe  is  not  in 
general  admissible,  until  the  testimony  of  the  witness  has  been 
in  some  degree  impeached  by  an  attempt  to  show  that  the  state- 
ment is  a  fabrication.  But  in  a  case  of  this  nature,  after  prima 
facie  eridence  has  been  giyen  of  the  perpetration  of  the  crinie« 
the  defense  usually  rests  upon  some  impeachment  of  either  the 
honesty  or  the  accuracy  of  the  witness,  and,  in  either  case,  the 
CTidence  seems  to  be  admissible  on  the  strictest  principles," 
The  same  author,  1  Id.  186, 187,  after  stating  the  general  rule, 
that  evidence  in  confirmation  of  a  witness  is  not  admissible 
until  after  his  credit  has  been  impeached,  says:  "There  maj 
be  many  cases  where,  under  special  circumstances,  such  evi- 
dence might  possibly  be  admissible;  as,  for  instance,  in  contra- 
diction of  evidence  tending  to  show  that  the  account  given  by  the 
witness  was  a  fabrication  of  late  date.  So,  where  an  immediate 
account  is  given,  or  comphunt  made  by  an  individual  of  a  per- 
sonal injury  committed  against  him;  so  upon  an  indictment  for 
a  rape,  or  upon  an  action  for  a  trespass  and  assault  upon  the 
wife." 

The  authorities  reUed  upon  by  the  counsel  of  the  prisoner  laj 
it  down,  that  the  &ct  of  the  injured  party  having  made  com- 
phunt, is  admissible  as  original  evidence,  but  that  the  particu- 
lars of  the  complaint  are  to  be  excluded,  because  they  are  not 
evidence  of  the  truth  of  her  statements:  See  1  Greenl.  Ev.,  see. 
120.  It  is  certainly  true  that  proof  of  the  particulars  of  the 
•complaint  made  by  the  injured  party  can  not  be  admitted  aa 
original  evidence  to  prove  the  truth  of  the  statements,  or  to 
establish  the  charge  made  against  the  prisoner,  because  not 
made  in  his  presence,  and  likewise  because  the  ordinaiy  tests 
which  the  law  has  provided  for  the  ascertainment  of  truth  are 
wanting,  viz.,  the  sanction  of  a  judicial  oath,  and  the  oppor- 
tunity for  cross-examination.  And,  if  this  be  the  proper  mean- 
ing and  extent  of  the  rule  as  laid  down  in  the  authorities  last 
referred  to,  it  is  unquestionably  correct.  Such  evidence  is  onlj 
admissible  in  confirmation  of  the  witness,  or  to  repel  the  pre- 
sumption that  her  statement  is  a  fabrication. 

The  cases  cited  from  the  English  conunon-law  reports,  as  we 
understand  them,  are  not  in  conflict  with  the  principle  laid  down, 
by  Mr.  Starkie.  In  the  case  of  King  v.  Clarke,  2  Stark.  211» 
which  was  an  indictment  for  an  assault  with  intent  to  commit 
a  rape,  the  prosecutrix  was  examined  as  a  witiiess,  and  bet 
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husband  being  examined  as  to  oomplaint  made  by  her  soon 
after  the  assault,  Holroyd,  J.,  held:  "  That  the  &ct  of  her  hay- 
ing made  the  complaint  was  cTidence,  as  also  was  the  descrip- 
tion of  her  state  and  appearance  at  the  time;  but  that  the  par- 
ticulars of  the  complaint  were  not  eTidenoe,  as  to  the  truth  of  her 
statement/'  In  the  case  of  The  Qiieen  v.  Msgson,  and  two  oth- 
en,  9  Gar.  &  P.  420,  for  a  rape  committed  on  the  person  of  Ann 
Stuart,  who  died  shortly  thereafter,  it  was  proposed  to  prove 
the  terms  in  which  she  had  made  the  complaint,  which  being 
objected  to,  Mr.  Baron  Bolfe  said:  "  There  is  a  wide  difference 
between  receiving  such  statements  as  confirmatory  of  a  prose- 
cutrix's credibility  on  a  charge  of  rape,  in  which  she  is  exam- 
ined as  a  witness,  and  in  a  case  like  the  present,  whero  the  com- 
plaint made  is  to  be  received  as  independent  evidence; "  and,  in 
summing  up,  he  said:  **  In  ordinary  cases  of  rape,  whero  a  wit- 
ness describes  the  outrage,  in  the  witness-box,  evidence  of  her 
complaint,  soon  after  tiie  outrage,  is  properly  admissible  to 
show  her  credit  and  the  accuracy  of  her  recollection.  Hero, 
however,  the  object  was  to  give  in  evidence  the  particulars  of 
the  complaint,  as  independent  evidence,  with  a  view  of  showing 
who  wero  the  persons  who  committed  the  offense.  All  that 
could  be  safely  received  was,  I  think,  her  complaint  that  a 
dreadful  outrage  had  been  committed  upon  her."  This  case  was 
correctly  decided,  and  is,  we  think,  an  authority  against  the 
position  assumed  by  the  counsel  of  the  prisoner.  The  injured 
party  not  being  a  witness,  having  died  before  the  trial,  it  is 
clear  that  her  statement  could  not  be  admitted  as  confirmatory 
evidence,  and  much  less  as  original  evidence  to  identify  the  pez^ 
son  accused,  or  to  establish  the  charge  in  the  indictment. 

In  the  case  of  The  Queen  v.  Outndge  etdl.,9  Car.  &  P.  471, 
who  were  indicted  for  a  rape,  the  prosecutrix  was  called  on  the 
trial,  but  did  not  appear,  and  it  was  proposed  to  prove  by  a  wit- 
ness that  she  made  complaint  the  next  day.  The  counsel  for 
the  prisoner  objected  on  the  ground  that  evidence  of  recent 
complaint  is  received  to  confirm  the  evidence  of  prosecutrix]  but, 
as  she  was  absent,  her  evidence  was  not  before  the  jury  to  be 
confirmed.  Mr.  Baron  Parke  said:  "  I  think  the  safest  course 
will  be  to  reject  the  evidence,  as  it  is  not  part  of  the  res  geslce, 
but  merely  confirmatory  evidence."  This  case  was  also  properly 
decided,  because  it  is  only  in  cases  where  the  person  injured  is 
called  and  examined  as  a  witness  that  evidence  either  of  her 
complaint,  in  general  terms,  or  of  her  detail  of  the  circumstances 
.  and  particulars  of  ihe  transaction  can  be  admitted.    And  in 
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rach  68060,  upon  an  examination  of  all  the  authoritieo  to  which 
we  have  had  aooeea,  we  entertain  no  donht  as  to  theadmissihililj 
of  each  eTidence  for  the  pnrpoee  of  testing  the  aoooxacy  as  well 
as  the  yeraciiy  of  the  witness,  and  of  enabling  the  court  and 
jnrj,  from  the  fullest  view  of  all  the  minute  drcnmstanoes  of  the 
case,  to  arriye  at  a  true  conclusion.  Upon  this  point,  therefore, 
there  is  no  error.  We  are  also  of  opinion  that  the  circuit  judge 
did  not  err  ia  refusing  to  grant  a  new  trial. 

The  testimony  of  Mrs.  Wilson  fully  sustains  the  couTiction, 
and  her  credibility,  though  attempted  to  be  assailed,  was  well 
supported,  and  there  is  no  opposing  eTidence,  nor  is  any  ezcep* 
tion  taken  to  the  charge- of  the  court. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


Admibsibilitt  or  "Bbxwiovb  Statbhxmts  or  WmrEss  to  Cobiiobobats 
his  testimony  on  the  trial:  See  Johnaon  ▼.  PaUermmf  11  Am.  Deo.  766,  snd 
the  note  thereto^  discnssing  the  subject.  See  also  Hendenon  r,  Jone§,  13  Id. 
676;  Munaon  ▼.  HutHngB^  86  Id.  Sifi.  That  statements  made  by  a  proseca- 
trix  for  rape,  soon  after  the  injury,  are  admissible,  to  oorroborate  her  teati- 
nony,  see  SUiU  y.Ih  Woff,  20  Id.  00. 


QoLD  V.  Gabxesb. 

[9  HuKPBBsn.  seQ.] 

BrxDuroB  or  Bbnbiits  Contbrbxd  bt  Obstbuotion  or  Natioablb  fiiYKa 

upon  the  community,  as  where  the  obetrnotion  consists  of  a  mill  which 

.   is  greatly  needed  in  the  neighborhood,  is  inadmissible  to  divest  it  of  its 

oharacter  as  a  nuisance  in  case  for  an  injury  therefrom  to  one  navigating 

the  river. 

Tbxspabs  on  the  case  for  an  injury  to  the  plaintiffia*  boat  whila 
nayigating  the  Cumberland  riyer  by  an  obstruction  placed  therein 
by  the  defendant.  The  obstruction,  it  appeared,  was  a  floating 
mill,  erected  in  the  riyer  by  the  defendant  under  a  privilege 
granted  by  the  couniy  court,  pursuant  to  an  act  of  the  legifllature 
authorizing  the  court  to  grant  such  privileges  under  such  rules 
and  regulations  as  they  might  think  proper,  provided  that  such 
obstructions  should  not  in  any  way  obstruct  navigation  in  said 
river.  In  rebuttal  of  evidence  as  to  the  injury  to  navigation 
caused  by  the  obstruction,  evidence  was  introduced  to  show  thai 
the  mill  was  of  great  benefit  to  the  surrounding  country,  and 
the  judge  instructed  the  jury,  among  other  things,  that  if  the 
public  advantage  from  the  erection  of  the  mill  overbalanced  the 
alight  inconvenience  to  navigation,  it  mis  no  nuisance.    This 
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was  the  only  qneition  oomidered  on  the  appeal  whidi  was  taken 
by  the  plaintifffl  after  verdict  and  judgment  for  the  defendant. 

Meiys  and  OuUd,  for  the  plaintifffl. 

OanUhers,  for  the  defendant. 

By  Oonrty  MdKixnm,  J.  In  reepeet  to  the  trae  application 
and  extent  of  the  principle  upon  which  this  case  was  placed  by 
the  circuit  judge,  in  his  instructions  to  the  jury,  viz.,  the  prin- 
ciple of  compensation  for  nuisance,  as  it  is  denominated  in 
some  of  the  cases,  there  is,  in  the  books,  at  least  an  apparent 
disagreement.  The  case  of  The  King  t.  Ward,  4  Ad.  &  El.  884; 
S.  0.,  81  Eng.  Com.  L.  92,  is  relied  upon,  with  other  cases,  of 
similar  import,  to  maintain  the  proposition,  that  every  structure 
or  erection  in  a  river  declared  navigable  by  law,  not  of  a  char- 
acter to  improve  or  facilitate  the  navigation,  is,  in  law,  a  nui- 
sance, and  that  collateral  benefits  resulting  to  the  public,  or  to 
a  different  part  of  the  public,  from  such  erection,  will  not  di- 
vest it  of  the  character  of  a  nuisance;  that  the  countervailing 
benefit,  sufficient  for  that  purpose,  must  be  to  the  public,  or 
that  portion  of  it  engaged  in  the  navigation  of  the  stream;  or, 
in  other  words,  that  the  public  have  been  more  benefited  than 
injured  in  the  ordinary  and  legitimate  uses  of  the  stream:  See 
also  Hart  v.  Mayor  of  Albany,  9  Wend.  671  [24  Am.  Dec.  165]; 
Beapuhlica  v.  Caldwell,  1  Dall.  150. 

On  the  other  hand,  the  case  of  The  King  v.  Bussell,  6  Bam. 
&  Cress.  566;  S.  0.,  18  Eng.  Com.  L.  258,  is  supposed  to  be 
an  authority  to  support  the  doctrine,  that  an  abridgment  of  the 
right  of  navigation,  or  passage,  may  be  justified,  if  the  erection 
be  productive  of  a  greater  public  benefit:  or,  even,  if  the  ben- 
efit conferred  upon  a  different  part  of  the  public,  be  greater,  in 
degree,  than  the  injury  done  to  that  part  engaged  in  naviga- 
tion. This  case  does  not  require  that  we  should  attempt  to 
reconcile  the  cases  upon  this  subject:  neither  does  it  require 
that  we  should  lay  down  what  might  be  deemed  the  correct 
principle  in  such  cases,  did  our  views  altogether  coincide  upon 
that  point.  For  all  the  purposes  of  the  present  case,  it  is  sufficient 
to  hold,  as  we  all  do,  that,  whatever  may  be  the  correct  prin- 
ciple, it  manifestly  has  no  sort  of  application  to  the  facts  of  this 
case,  and  was  wholly  misapplied  by  his  honor,  the  circuit  judge. 
It  is  clear,  that  no  amount  of  benefit  conferred  upon  an  in- 
definite number  of  private  individuals,  or  upon  a  local  oomr 
mumtgr,  can  be  admitted  to  countenrail  the  public  injuiy,  and 
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inooiiTiBnieiiee  xesoltiQg  from  the  obBtrqciion  of  a  naTigaUe 
river. 

The  drcnit  court  therefore  erred  in  adnuttiiig  eyidenoe  of  the 
supposed  public  benefit,  as  it  is  called,  derived  from  the  use  of 
the  defendant's  floating  mill;  and,  also,  in  submitting  it  to  the 
jury  to  determine  whether  such  benefit  countervailed  the  injuiy 
to  the  public,  occasioned  by  the  obstruction  of  the  navigalion. 

Upon  this  ground,  the  judgment  will  be  reversed,  and  tha 
case  be  remanded  for  a  new  trial. 


OBsntuonoN  or  Kavioabls  Bivkb  ab  NuiaAXCB:  See  Gommcmoeaiih  t. 
Okmreh^  44  Am.  Deo.  112;  Peopie  v.  6U.  L&ttit,  48  Id.  839,  and  cases  oiled  ia 
the  note  thereto. 

PuBur  BxNxrrra  AaiBiira  prom  OBSxauonoir  of  Bivkb  do  not  make  it 
any  the  leae  a  noiianoe  if  it  infringea  the  pablio  right  of  navigatioa:  Ptopk 
T.  £U  Lauk.  48  Am.  Deo.  889. 


Gaxhet  t;.  Gashet. 

4m] 


TtotAsoa's  GmLDBSV  Takb  VBemsD  Imtbbbst  m  Bstatb  Dbvibbd  to  Wm^ 
TO  bb  Divzdbd  '*amongrt  my  children  as  she  may  think  best,"  and  on 
failure  of  appointment  the  children  take  equally  at  the  wife's  death. 

FowBft  or  ApporaTMBNT  icAT  bb  Ezbouteb,  though  rot  Revbxbbd  td^  Btr 
Wnx  disposing  of  the  property,  where  there  is  nothing  for  the  will  ta 
act  on  except  in  execution  of  the  power. 

Will  bt  Doneb  or  Powbb  or  Appoimtmbnt  Makbs  No  Duposmov  of  the 
property  and  ii  no  execution  of  the  power,  where  such  will  merely  di- 
rects the  property  to  be  kept  together  under  the  management  of  oertaia 
psnons  **  until  the  heirs  may  wish  a  division;"  and  where  the  power  was 
to  divide  the  property  among  the  donor's  children  as  the  donee  should 
think  beet^  they  take  equally. 

Bill  to  obtain  construction  of  certain  wills.  The  chancellor 
decreed  a  distribution  according  to  the  statute  of  distribationa. 
Appeal.    The  opinion  states  the  case. 

B.  HausUm  and  Nicholson,  for  the  complainant. 

N.  Baxter  and  8.  D.  Frieraon,  for  the  defendants. 

By  Court,  Green,  J.  The  complainant  is  the  administrator 
of  James  Cathey,  with  the  will  annexed,  and  the  executor  of 
H.  B.  Cathey's  will.  This  bill  is  brought  to  obtain  a  constmo- 
tion  of  these  wills,  and  to  get  directions  from  the  dhanceiy 
court  as  to  the  disposition  of  the  properly.  In  James  Gath^a 
will,  is  the  following  clause:  '*  I  give  and  bequeath  to  my  be- 
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loved  wife.  Honor  B.  Oaihey,  all  my  jpropexty,  both  real  and 
personal,  for  her  to  divide  among  my  children,  as  she  may  think 
best,  but  if  she  should  marry  after  my  death,  then,  in  that  case, 
it  is  my  will  and  desire  that  my  estate  be  equally  divided  between 
her  and  my  children,  share  and  share  alike,"  etc.  The  testatoi 
had  five  children  at  his  death.  Two  of  his  daughters  married, 
and  died  before  their  mother,  one  of  them  (Mrs.  Hart)  leaving 
one  child,  and  the  other  died  without  issue.  Mrs.  Cathey  did 
not  many,  nor  did  she  make  any  disposition  of  the  property 
during  her  life.    Her  will  is  the  following  words:  **  I,  Honoi 

B.  Cathey,  being  of  sound  mind  and  perfect  memory,  do  make 
and  publish  this  my  last  will  and  testament,  in  manner  and  form 
following:  First,  it  is  my  will  that  all  my  property,  both  real 
and  personal,  remain  together  on  my  farm  as  heretofore.  And 
further  it  is  my  wish,  that  brother  lliomas  D.  Cathey,  and  my 
son,  James  D.  Cathey,  have  the  management  of  it  entirely,  imtQ 
the  heirs  may  wish  a  division  or  distribution  of  the  property 
made  among  themselves.    It  is  also  my  wish  that  Dr.  Thomas 

C.  Moore  have  five  hundred  dollars,  or  a  n^gro  boy  worth  that 
amount,  as  brother  Thomas  D.  Cathey,  and  my  son,  James  D. 
Cathey,  may  think  beet." 

1.  We  think  that  by  the  will  of  James  Cathey,  his  children 
took  a  vested  interest  in  his  estate,  immediately  upon  his  death. 
He  gives  his  property  to  his  wife,  for  her  to  divide  among  his 
children,  as  she  may  think  best.  This  is,  in  fact,  a  gift  to  his 
children,  in  such  proportions,  and  so  distributed,  as  their  mother 
might  think  beet,  but  still  it  must  go  to  his  children.  No  one 
else  can  take,  and  no  one  of  them  can  be  excluded.  The  time 
for  a  distribution,  is  left  to  the  discretion  of  Mrs.  Cathey.  She 
might  have  made  it  forthwith,  if  she  had  chosen,  but  she  had 
the  right  to  enjoy  the  property  during  her  life,  and  give  or  '*  di- 
vide "  it  by  her  will.  Although  the  * '  children"  of  James  Cathey, 
as  a  class,  took  a  vested  interest  in  the  property,  and,  of  course, 
each  of  them  took  a  vested  interest,  yet  the  quantum  each  one 
took,  remained  uncertain  until  Mrs.  Cathey  should  make  the  di- 
vision; for  although  she  was  required  to  divide  among  all  the 
children,  she  was  not  required  to  make  them  all  equal:  1  Bop. 
on  Leg.  420. 

2.  These  being  the  legal  rights  of  the  parties,  the  next  ques- 
tion is.  What  becomes  of  the  estate  if  the  power  of  appointment 
is  not  exercised  ?  We  think  that  the  interest  which  had  vested 
in  the  children,  as  a  class,  and  which  might  by  the  exercise  of 
the  power  of  appointment,  have  been  divided  unequally  among 
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Onua,  remained  vested  in  them  in  equal  proportionsyinfailnre  of 
any  appointment:  Bristow  ▼.  Warde^  2  Yes.  335,  note  8. 

8.  The  next  inquiiy  is.  Did  lira.  Oathey  exercise  the  power  of 
appointment  in  this  case  ?  We  think  the  anthorities,  referred  to 
by  the  complainant's  counsel,  support  the  position  that  a  power 
raay  sometimes  be  executed  by  will,  although  the  power  itself, 
nor  the  subject  of  it,  be  referred  to,  provided  the  will  contain  a 
disposition  of  properly,  and  there  is  nothing  for  it  to  operate 
upon  except  in  execution  of  the  power:  2  Kent's  Com.  334; 
Broton  y.  Bichetts,  3  Johns.  Oh.  655;  1  Jar.  on  Wills,  567. 

But  the  question  recurs.  Does  Mrs.  Cathey's  will  purport  to 
dispose  of  any  property?  Her  will  in  substance  is,  that  she 
desires  her  property  to  remain  together  on  the  farm,  until  the 
heirs  wish  a  division  among  themselyes.  She  does  not  purport 
to  give  it  away,  or  to  divide  it.  She  directs  that  it  shall  be 
safely  kept  together,  until  the  heirs  shall  choose  to  divide  it — 
thereby  leaving  it  for  the  operation  of  her  husband's  will,  under 
the  law,  without  the  exercise  of  the  power  she  had  to  divide  it. 
She  seems  to  indicate,  veiy  indefinitely  though,  that  the  heirs» 
whosoever  they  might  be,  were  entitled  to  the  property,  and 
would  divide  it,  when  they  might  think  proper.  With  their  sup* 
posed  right,  she  does  not  choose  to  interfere. 

We  think,  therefore,  that  no  appointment  has  been  made,  and 
that  the  estate  will  go  under  the  will  of  James  Oathey,  accord- 
ing to  the  statutes  of  distribution  of  intestates'  estates. 

Affirm  the  decree. 


Cmu)  or  TKsrAToa  Takss  V  istbd  Intkbwt  as  exacatoiy  deviaae  imd«r  a 
devise  to  the  testator's  wife  for  life,  "and  at  her  decease  to  be  left  to"  sack 
child:  IMey  y.  OUmer,  46  Am.  Deo.  249.  And  where  a  testator  devises  to  his 
wife  for  life  or  during  widowhood,  and  provides  that  if  she  mairies  or  dies  the 
estate  shall  he  equally  divided  among  the  testator's  children,  each  child  tafcaa 
a  vested  transmissible  interest:  BenUey  v.  Lcfng,  47  Id.  623.  Under  a  devise 
to  the  testator's  wife  for  Ufe,  and  of  the  residue  to  two  of  his  brothers,  to  dia- 
poee  of  the  same  "  among  our  brothers  »nd  sistecs  and  their  ohildren  as  they 
shall  judge  shall  be  most  in  need  of  the  same,'*  a  trust  estate  is  vested  in  the 
two  brothers  for  the  benefit  of  the  other  brothers  and  sistecs  and  the  children 
of  all  of  them  living  at  the  testator's  death,  to  be  enjoyed  by  them  after  the 
wtfe's death:  BMv.  BuU,  20 Id.  86. 

Detiss  wttb  Powxb  or  ArronfTMSMT  Ybbto  Absoluts  Estats  in  Da- 
▼ISBB,  Whxm:  See  8mUh  v.  Starr,  81  Am.  Dec  4Qa  bee  also  the  note  te 
Rubey  v.  BohmU,  anU,  115. 

BzBounov  or  Powxb  of  ArroumfBirr,  What  SumonaiT:  See  Hadmt 
V.  JTeoa,  7  Am.  Deo.  718;  JBwimg  v.  HmmUeif,  14  Id.  140;  LemooBter  t.  Doiam, 
IS  Id,  625;  .4a(v  v.  JToomt,  45  Id.  718.  As  to  the  ooostmotioa  of  a  will  ez- 
eeated  mdsr  a  power  to  appoint  by  will,  see  Thtmymm  t.  Oansoerf»  31 M*  80SL 
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(9  Hmmnm.  661.] 

▼OLDinrABT  001ITE7AV0S  OF  WhOUB  EbTATB  BT  HUIBIAVB  »0V  iHBBBnft 

at  the  time  to  trottees  for  hie  wife's  benefit}  duly  reoordedt  is  vilid  if  not 
made  with  a  yiew  to  fatore  debts;  and  the  fact  that  the  oonveyanoe  pro- 
tides  that  the  property  shall  be  free  from  the  grantor's  ''fatore  debts," 
directs  the  tmstees  to  pay  moneys  collected  to  the  wife  ''  to  be  used  at 
her  discretion/'  and  that  the  property  undisposed  of  shall  remrt  to  the 
hwband  if  he  sorviyes  the  wife,  is  not  eyidenoe  of  frand  which  will  in- 
validate the  deed  as  against  snbseqnent  erediton. 


Bill  to  set  aside  a  certain  conveyance  as  frandnlent  as  to  sab- 
sequent  cxeditors,  and  to  subject  the  property  conyeyed  to  the 
payment  of  the  plaintiflF's  claim  for  medical  services  rendered 
to  the  defendant,  W.  S.  Olliver,  and  his  family.  The  convey- 
ance in  question  v^as  made  by  the  said  Olliver  to  Isaac  A.  OUi- 
Ter,  of  certain  lands  and  slaves  specified;  all  the  lands,  negroes, 
and  other  property  to  which  the  grantor  might  succeed,  or  had 
succeeded,  as  heir  to  his  father  and  mother;  all  his  cash  on  hand 
and  book  accounts,  to  hold  the  same  in  trust,  for  the  separate 
use,  benefit,  and  maintenance  of  the  grantor's  wife,  free  from 
his  control  and  future  debts;  the  trustee  to  permit  the  wife  to 
use,  rent,  and  hire  the  property,  to  sell  the  property  upon  her 
written  request,  and  inyest  the  proceeds  upon  the  same  trusts; 
to  collect  the  accounts  and  pay  the  proceeds  with  the  cash  on 
hand  to  the  wife,  to  be  used  at  her  own  discretion;  and  to  con- 
Tey  and  hand  over  to  the  grantor,if  he  survived  his  wife,  all  the 
uncollected  claims,  cash,  etc.,  to  be  owned  by  him  thereafter 
absolutely.  Other  facts  appear  from  the  opinion*  Decree  die* 
missing  ilie  bill,  and  the  complainant  appealed. 

Meigs^  tor  the  complainant. 

Fogg  and  THnMe,  for  the  defendants. 

By  Court,  MoEihhxt,  J.  On  the  twenty-sixth  of  October,  1841, 
the  defendant,  W.  S.  Olliver,  made  a  conveyance  of  certain  real 
and  personal  property  to  Isaac  A.  OUirer,  in  trust,  for  the  sepa- 
rate use  and  benefit,  and  for  the  support  and  maintenance  of  the 
wife  of  the  former,  which  was  shortly  afterwards  proved  and  reg- 
istered in  the  mode  prescribed  by  law.  It  appears  from  the 
proof,  in  the  record,  that  the  defendant,  William,  was  free  from 
debt,  at  the  time  of  the  execution  of  the  couTeyance,  and  there 
is  no  evidence,  except  that  supposed  to  exist  upon  the  face  of 
the  deed,  of  any  purpose,  or  intention  at  the  time,  on  his  part, 
to  contract  future  debts,  or  liabilities:  nor  does  it  appear,  from 
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anything  in  the  record,  that  any  sabseqnent  debts  ware  created 
l^  him,  except  the  physioian's  bill,  due  to  the  complainant, 
which  occnired  some  considerable  length  of  time  after  the  con- 
yeyance,  and  which  can  not  reasonably  be  supposed  to  hav» 
been  contemplated  at  the  date  of  the  conyeyance.  It  further 
appears,  that  at  the  time  the  debt  to  the  complainant  was  con- 
tracted, he  had  not  only  constructiye  but  actual  notice  of  the 
existence  of  the  deed  of  settlement. 

It  is  attempted,  howeyer,  in  the  argument  here,  to  impeach 
the  conyeyance,  upon  the  groimd,  that  it  is  apparent,  from  the 
face  of  the  deed,  that  it  was  made  for  the  grantor's  own  benefit, 
and  with  the  yiew  to  defraud  his  future  creditors.  This  propo* 
sition  can  not,  in  our  opinion,  be  maintained  in  this  case;  and» 
we  think,  it  would  be  yery  difficult  to  maintain  it  in  any  case, 
where  the  husband  was  not  indebted  at  the  time  of  the  conyey- 
ance, in  the  absence  of  dear  and  satisfactory  proof,  aliunde^  of 
an  actual  intent  to  defraud  subsequent  creditors.  Because,  the 
deed  being  required  to  be  registered,  is  constructiye  notice  to  all 
persons  of  its  existence:  those  who  deal  with  the  husband,  after 
the  execution  of  the  deed,  haye  the  means  of  acquiring  full 
knowledge,  and  are  charged  with  knowledge,  at  their  peril,  of 
the  true  condition  and  title  of  the  property  of  which  he  may  be 
the  ostensible  owner,  and  if  they  trust  him  upon  the  faith  of 
such  yisible  ownership,  it  is  the  &ult  of  their  own  indiscretion 
and  want  of  yigilance,  but  they  can  not,  in  any  proper  sense  of 
the  term,  be  said  to  haye  been  defrauded. 

But  this  consideration  aside,  the  circumstances  or  badges  of 
fraud  relied  upon,  are  insufficient,  in  our  opinion,  to  affect  the 
yalidity  of  the  deed.  Whether  the  conyeyance  embraced  all  the 
eslate  of  the  grantor,  as  is  alleged,  does  not  appear  from  any- 
thing in  the  record  before  us,  but  admitting  that  it  did,  this  of 
itself  would  not  make  it  fraudulent.  It  is  well  settled,  that  a 
person  not  indebted  at  the  time,  may  make  a  yoluntary  settle- 
ment for  the  benefit  of  a  wife  or  child,  and  if  not  made  with  a 
yiew  to  his  being  indebted  in  future,  it  will  be  good.  And,  as 
is  said  in  the  case  of  Sexton  y.  WhecUon,  8  Wheat.  229,  if  a  man 
has  a  right  to  make  a  yoluntary  settlement  of  a  part  of  hie 
estate,  it  is  difficult  to  say  how  much  of  it  he  may  settle.  The 
magnitude  of  the  estate  conyeyed  may  awaken  suspicion  and 
strengthen  other  circumstances,  but  taken  alone  it  can  not  be 
considered  as  proof  of  fraud.  The  four  hundred  dollars  in 
cash,  deliyered  to  the  trustee  and  directed  to  be  paid  to  the 
wife,  together  with  all  such  other  sums  of  money  as  might  be 
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ooUeoted  upon  Hhe  aooomits  transfened,  ''to  be  need  at  lier 
discretion,''  would  not  again  become  the  property  of  the 
hneband.  To  the  extent  stipulated  in  the  deed,  the  husband 
has  Yolnntarily  abridged  his  marital  right,  or  rather  has  con- 
ferred upon  his  wife  tiie  power  of  acting  as  a  feme  9oie,  and  in 
that  character  the  monej  would  be  receiyed  by  her  from  the 
trustee,  free  from,  and  in  exclusion  of,  the  husband's  marital 
right.  True,  she  might  in  this,  as  in  ereiy  case,  give  it  to  the 
husband,  or  to  another,  and  this  right,  if  compatible  with  the 
power  conferred  upon  her  in  the  deed,  can  not  be  controlled. 

We  do  not  peroeive  how  the  provision  contained  in  the  deed* 
that  such  part  of  the  properiy,  conyeyed  therein,  as  might  re- 
main undisposed  of,  at  the  death  of  the  wife,  should  reyert  to 
the  husband  in  the  event  he  surviyed  her,  can  be  regarded  aa 
evidence  of  a  fraudulent  intent  in  reference  to  subsequent  cred- 
itors. If  the  deed  would  have  been  good  without  the  provision, 
certainly  it  will  not  be  vitiated  by  it;  and  subsequent  creditors 
who  may,  by  probability,  derive  a  benefit  from  it  have  less  to 
complain  of  than  if  a  contrary  disposition  had  been  made  of  the 
property.  Whether  or  not  this  provision  secures  to  the  husband 
anything  more  than  the  law,  in  its  absence,  would  have  secured 
to  him  is  a  question  which  need  not  now  beconsidered. 

The  decree  of  the  chancellor,  dismissing  the  bill,  is  affirmed. 

VoLuirrART  CoNVXTAiron,  Vauditt  or,  am  aoazust  ExzBTiNa  ob  Sub- 
BiQuxsT  CunrraBS  Aim  Pubghasxbs:  See  JenUn*  v.  Cfkmeni,  14  Am.  Deo. 
608,  and  the  note  thereto  diecniting  thii  sabjeot.  See  elM>  Hamilton  y. 
Ortemoood,  1  Id.  007;  Ihnn  v.  Sparkt^  Id.  188;  8qmkt»  v.  Riffgs,  6  Id.  IS64; 
HudnaU  v.  TeaadaU,  10  Id.  671;  MUet  v.  Biehards,  12  Id.  584;  Jacktam  v. 
Toum,  16  Id.  405;  Hvdiud  v.  Wilder,  17  Id.  744;  Lanauter  y.  I>olan,  18  Id. 
625;  CoAg  y.  Soa^^  Adm*r,  20  Id.  140;  Blahe  v.  J<me$,  21  Id.  530;  Howard 
y.  WaUama,  Id.  483;  Wood  v.  /oelmm,  22  Id.  603;  Eigkberffer  ▼.  JTsUer,  26 
Id.  192;  Jonea  t.  Tomg,  28  Id.  569;  Dougherty  y.  /odb,  30  Id.  835;  Lewia  ▼. 
Love'a  Hwra,  38  Id.  161;  HviMatm  y.  Kdiy,  39  Id.  260;  Sprvng  v.  HigU. 
Id.  587;  SaUenkwaUe  y.  EnUey,  43  Id.  618;  Huter  y.  WUkmaon,  44  Id.  803; 
Doddr.  MeOraw,46Jd.  801;  High  y.  Kehu,  48  Id.  108;  Bmehtr  r.  Abett, 
Id.406. 


Dbafeb  u  Joineb. 

(9  HQMraDRS,  612.J 

QuABDiAir  IB  Liabub  vob  Loss  or  Prick  or  Pbopbrtt  Sold  by  order  of 
the  oonit  where  he  disobeys  the  order  as  to  pkoe  of  sale  and  taking 
•ecority,  does  not  report  the  sale,  as  direoted«  for  two  yean,  thon^^  the 
sale  la  oonfirmed  when  reported,  and  negleota  for  loiir  yean,  and  until 
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the  parthamBT  and  bis  raieties  beoome  iiifli^T«iit»  to  ferice  any  tteps  to 

ooUeot  the  money. 
OuABDiAN  TAxnro  Bond  to  Hnmicrjr  Pxbsonallt,  and  no*  aa  gnantian, 

for  money  due  the  eatate,  ia  liaUe  lor  the  lorn  ol  the  moo^  1^  the 

obligor'a  inaolvenoy. 
GvABDiAN  LiNDUio  T&ugr  MoNST  AT  UsoBiouB  JxTEKun  and  cdUeoting 

the  same,  bat  acoonnting  for  legU  intareai  onfy*  ia  gnQty  oC  aooh  aida- 

oondnet  aa  to  make  him  liable  for  the  Yarn  of  the  debt  by  the  debtor^  in 

■olvency. 

Bill  for  an  aooonni.  Decree  for  the  eomplaiiuatfai,  and  the 
defendant  tappmled. 

J.  THmble,  for  the  oomplainaats. 

J.  0.  Ouildt  for  the  defendant. 

By  Court,  MgExnubt,  J.  This  bill  was  btought  hy  the  oom- 
plainante,  for  an  account  of  their  eetate,  which  came  into  the 
poeeeesion  of  the  defendant  as  their  guardian.  An  account  waa 
taken,  in  which  the  defendant  was  charged  with  the  price  of  a 
slave  sold  by  hinii  as  the  property  of  his  wards,  in  December, 
1839,  for  fiye  hundred  and  fifty  dollars,  with  interest  thereon; 
and  also,  with  the  sum  of  two  hundred  and  fifteen  dollars, 
money  of  his  wards,  receiTed  by  him  and  loaned  to  one  Jamea 
B.  Eliger,  in  1838,  with  interest  on  the  same. 

Both  of  the  foregoing  debts  were  lost  by  reason  of  the  failure 
of  the  debtors,  which  happened  in  April  or  May,  1842.  And 
the  only  question  in  the  cause  is,  whether,  under  the  circum- 
stances, the  defendant  was  properly  chaiged  with  the  loss.  We 
think  he  unquestionably  was.  As  regards  the  price  of  the  slaTe, 
it  appears,  that  on  the  application  of  the  defendant  to  the  chan- 
cexy  court  of  Gtallatin,  at  the  October  term,  1839,  he  was  em- 
powered, in  the  character  of  guardian,  to  make  sale  of  said 
dave.  The  order  specified  the  terms  of  sale,  and  required  that 
it  should  be  made  on  the  public  square  in  the  town  of  GhtUatin, 
on  a  credit  of  twelve  months;  that  bond  and  sufficient  security 
should  be  taken,  and  that  the  defendant  should  make  a  report 
of  the  sale  to  the  next  term  of  the  court.  In  disobedience  to 
this  order  of  the  court,  the  defendant  sold  the  slave  at  a  place 
fifteen  miles  distant  from  Gallatin,  took  an  obligation  with  se- 
curity, payable  to  himself,  individually,  and  not  as  guardian; 
and  made  no  report  of  sale  to  the  court  for  a  period  of  two 
years  thereafter,  viz.,  the  October  term,  1841,  when  he  applied 
for  an  order  of  confirmation.  And  at  the  ensuing  term,  April 
term,  1842,  on  the  master's  reporting  that  the  sale  was  for  a 
fair  price,  and  that  the  purchase  money  was  secured,  the  ahan-* 
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cellor  decreed  ibat  the  sale  be  confinned,  and  the  title  vested  iu 
the  purohaBer.  This  entire  proceeding  was  ex  parte,  and  at  the 
instance  of  the  defendant.  In  October,  1844,  long  after  the 
utter  insolyency  of  the  purchaser  and  his  sureties,  suit  was 
brought  by  the  defendant  upon  said  obligation  in  the  circuit 
court  of  Sumner  county,  and  judgment  obtained  thereon  in 
February,  1845,  which  remains  uncollected.  The  proof  shows 
that  the  purchaser  and  his  sureties  were  much  in  debt,  and  em- 
barrassed in  their  pecuniary  circumstances  in  the  years  1840  and 
1841;  and  that  they  and  the  defendant  resided  in  the  same 
county. 

From  the  foregoing  facts,  it  is  manifest  that  the  price  of  the 
slave  was  lost  by  the  defendant's  reckless  disregard  of  duty  and 
most  culpable  negligence.  If  the  authority  conferred  upon  him 
by  the  court  had  been  pursued,  a  judgment  might  have  been  ob- 
tained against  the  purchaser  and  his  sureties,  at  a  time  when  the 
money  could  probably  have  been  collected.  His  failure  to  obey 
the  order  of  the  court,  and  his  neglect,  for  the  period  of  four 
years  after  the  purchase  money  fell  due,  to  take  any  step  for  its 
collection,  are  unexplained,  and  necessarily  give  rise  to  a  strong 
presumption  of  willful  violation  of  duty,  upon  which  alone  he 
would  be  properly  chargeable  with  the  loss.  But  he  is  charge- 
able  upon  another  ground.  He  took  the  obligation  payable  to 
himself,  in  his  own  right,  and  not  as  guardian,  and  thereby  ex- 
posed the  fund  to  the  hazard  of  being  made  subject  to  the  claims 
of  his  own  creditors,  and  lost  to  the  complainant.  This  act, 
standing  as  it  does  wholly  unexplained,  was  a  conversion  of  the 
fund.  If  a  trustee  deposit  money  in  a  bank,  and  do  not  guard 
against  his  own  insolvency  by  placing  it  to  the  credit  of  the 
trust  estate,  and  not  to  his  own  account,  he  will  be  held  liaUe 
in  the  event  of  the  failure  of  the  bank:  Lev.  on  Trusts,  BOO. 
The  money  must  be  paid  to  the  account  of  the  trust  estate,  and 
the  evidence  of  the  payment  or  deposit  must  be  taken  by  the 
trustee  in  that  character,  ''by  which  precaution,  should  the 
trustee  become  bankrupt  or  insolvent,  the  money  so  ear-marked 
would  be  specific  assets  to  the  credit  of  the  trust.  If  the  trustee 
so  manage  the  transaction  that,  in  case  of  his  own  failure,  the 
general  creditors,  and  not  the  trust  estate,  would  have  the  benefit, 
then  if  the  bank  break  or  the  bills  be  dishonored,  the  trustee 
will  be  held  responsible  for  the  loss  to  the  cestui  que  tnist: "  Id. 
324;  Wren  v.  Kirton,  11  Yes.  880,  881;  Money  yr.  Banner,  1  Jac. 
&  W.  247.  '*  An  executor  is  considered  to  employ  the  money 
in  trade,  if  he  lodge  it  at  his  banker's,  and  place  it  in  his  own 
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name:''  Dreves  t.  Townshend,  1  Bro.  Oh.  884;  Bocbe  v.  Hari^  11 
Yes.  61 .  The  principle  of  the  foregoing  anthorities  applies  folly 
to  this  case. 

In  respect  to  the  sum  of  money  loaned  hy  the  defendant,  it 
appears  from  the  proof,  that,  upon  the  last  renewal,  the  note 
was  likewise  made  payable  to  himself,  in  his  own  right;  and 
although  he  may  have  been  ignorant  at  the  time  that  it  was  so 
executed,  as  is  alleged,  yet,  upon  ascertaining  the  fact  to  be  so, 
it  does  not  appear  that  he  attempted,  or  expressed  any  desire, 
to  haye  it  put  right,  as  it  was  his  duly  to  have  done.  And,  in 
addition  to  this,  the  proof  further  shows,  that  this  money  wwt 
loaned  to  Eliger  upon  an  agreement  that  he  should  pay  the  de- 
fendant ten  per  cent,  interest  for  the  use  thereof;  and  that  he 
received  at  this  rate  of  interest  for  some  years,  upon  said  sum, 
although  in  his  settlement  with  the  couniy  court  he  seems  to 
have  only  accounted  for  the  legal  interest.  This  was  a  twofold 
violation  of  law  and  fiduciary  obligation  on  the  part  of  the  de- 
fendant, in  receiving  usurious  interest,  and  in  dealing  with  the 
trust  fund  for  individual  gain:  and  upon  this  ground  alone  he 
was  properly  charged  with  the  loss.  Such  illegal  and  highly 
censurable  management  of  a  trust  fund  is  incompatible  with  its 
safely,  and  will  be  regarded  as  evidence  of  a  willingness  on  the 
pan  of  the  trustee  to  expose  it  to  hazard,  for  the  sake  of  deriving 
forbidden  profit  to  himself. 

The  decree  of  the  chancellor  will  be  aflSrmed,  with  costs. 


LzABiLrnr  or  Quabdian  fob  Loss  bt  Unsafb  Ivvbstmxnt  of  Tbust 
FuMSfl:  See  Konigmaeher  v.  Khimd,  21  Am.  Deo.  874;  Lovdl  v.  Mkwi^  8S 
Id.  206;  Stem's  Appeal,  34  Id.  569;  KnawUon  v.  BraeUe^,  43  Id.  009;  Mc- 
Lean V.  Hoeea,  48  Id.  94,  and  notes  to  those  dedaions.  As  to  the  invest- 
ments which  trastees  may  make  generally,  without  being  liable  for  a  resnlt- 
Ing  loss,  see  the  note  to  Nffce's  Estate,  40  Id.  606,  discnwsing  the  sal^jeot  at 
length.    See  SUudeffe  Appeal,  amU,  590,  and  note. 

GaABDiAK  Taking  Note  ob  Making  Deposit  in  own  Kami,  LuBiurv 
OF,  FOB  Lobb:  See /enJUfM  v.  FFofter,  29  Am.  Dea589;  Kmmkomr.  Bnik^^, 
48  Id.  600.    See  SUmde^e  Appeal,  amU,  580^  and  note. 
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TEXAS. 


SB  V.  TowHHBaox 

[8  Tbus.  lift.] 

Vjob  of  ▲  CUoi  WRKN  Pbopkrlt  Pbbbwtkd  to  the  AnrnuATk  OooK 

hf  writ  of  error,  will  be  reviewed  in  the  same  meoner  and  to  ihm  mmm 
extent  as  when  brought  npon  an  appeal 
StAmiiHT  OF  THB  Oaab  Coxtainxd  IN  A  Wbit  OF  Bbbob  Deed  not  em- 
body  snch  facte  as  are  admitted  by  the  pleadingB. 

AfflLLATB  COUBS  OAK  HOT  PbbBUMB  TUB  EZDTBHCB  OF  FaOKB  in  SOppOrt 

of  a  judgment,  contrary  to  the  allegationa  of  the  party  in  wboee  fifor 
•noti  jadgment  ia  given,  and  the  adnuMiona  in  the  record. 
OosDiTiovAii  Salb  Pa88B8  thb  Titlb  TO  TBB  Vbndxb,  with  a  leeervatfci 
to  the  vendor,  of  aright  to  reporohaee  the  proper^  at  a  fixed  piioe  and 
•peoified  time. 

MORTQAGB   OF    PXBflOHAL    PBOFKBTT  IS  A  Ck>in>ITI0BAL   TEABOBt  whioh 

amy  be  valid  without  actoal  delivery;  if  the  oondition  be  not|Mrfonned» 
the  whole  title  veeta  abeolntely  at  law  in  the  mortgagee. 

PUDWB  OF  PxBsoBAL  Pbopxbtt  Pasbbs  TO  THB  Plboqbb  merely  the  poa- 
aeadon,  with  a  right  of  retainer  until  the  debt  ia  paid,  or  other  cngage- 
meut  ia  fulfilled,  for  whioh  the  article  pledged  ia  given  aa  aeonrity. 

PLbdobb,  upob  thb  Failubb  of  thb  Plbdoob  to  Rbdbbm,  may  either  aeD 
the  artidea  pledged,  under  a  judicial  decree,  or  at  anotion,  upon  giving 
leaaonable  notice  to  the  pledgor  to  redeem,  and  mpjpnBtng  him  d  the 
time  and  place  of  aale. 

tarvLATiov  nr  a  Gqbtbaot  of  Plbdob,  to  the  eflbot  that  npon  the  pledgor*a 
failure  to  make  prompt  payment^  the  title  ahoold  beoome  abaolnte  in  the 
pledgee,  ia  void. 

PUBCBASBB   FBOM  A  PlBDOBB  OF  All  ABHOLB  OmDI  IB    PlBDOB  9Mphm 

no  greater  title  than  hia  vendor  had  at  the  time  ol  oonveyanoe. 
BaIiB  bt  thb  Plbdobb  of  thb  ABsnoLB  Oivhb  in  Pudwbi  withont  notioe 
to  the  pledgor,  relievea  the  hitter  from  the  neeeaaity  e( 
of  ihb  debt  belora  bringing  aoit  lor  anofa  article. 
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Afpellatb  Ooitbv  will  Bbvbbsb  a  Judomiht  and  remand  a  came  for  a 
new  trial,  although  the  appellant  haa  already  been  granted  two  triala  in 
the  ooart  below,  whenever  the  verdict  ia  oontraiy  to  law. 

Wbtt  of  error  in  an  action  to  redeem  a  negro  boy,  daimed  to 
have  been  deliyered  as  a  pledge  to  the  defendant,  Townsend,  to 
flecore  the  payment  within  six  months,  of  two  hundred  doUars. 
The  answer  of  the  defendants  alleged  that  by  the  terms  of  the 
contract  of  pledge,  if  the  money  was  not  paid  within  the  six 
months,  the  time  of  payment  was  to  be  extended  to  one  year, 
and  if  payment  was  not  then  made,  the  boy  wa^  to  become  the 
property  of  Townsend.  Payment  not  having  been  made  within 
the  year,  the  boy  was  sold  by  Townsend  to  the  defendant  Moore. 
Verdict  was  giyen  for  the  defendants  npon  the  original  trial, 
and  a  newtrial  granted,  with  a  similar  result.  A  new  trial  was 
again  granted,  and  again  Terdict  was  given  for  the  defendants, 
from  which  this  writ  of  errorwas  prosecuted.  The  further  facts 
appear  in  the  opinion. 

OiUespie^  for  the  plaintiflk  in  eizor. 

)Fe&6,  for  the  defendant  in  error. 

By  Oourt,  Whxeleb,  J.  (after  stating  the  facts).  It  is  insisted 
for  the  defendant  in  error,  that  as  the  case  is  brought  up  by  writ 
of  error,  we  can  not  look  into  the  facts  as  upon  appeal,  or  revise 
the  judgment  otherwise  than  as  upon  a  writ  of  error  at  common 
law.  This,  it  is  conceived,  is  not  now  an  open  question.  It  is 
believed  to  have  been  the  uniform  practice  of  the  late  supreme 
•court,  as  well  as  of  this  court,  to  regard  the  writ  of  error,  as 
xecognized  by  our  laws,  only  as  another  mode  of  bringing  up 
the  cause  for  revision  as  upon  appeaL  In  Oheds  v.  Bogen,  1 
Tex.  440,  it  was  expressly  decided  by  this  oourt,  that  where  the 
facts  are  properly  presented  in  a  case  brought  up  by  writ  of  error, 
they  will  be  subject  to  the  cognisance  and  revision  of  this  courts 
in  ttie  same  manner,  and  to  the  same  extent,  as  in  the  case  of 
an  appeal. 

In  the  ease  before  us,  there  is  no  statement  of  facts.  But  the 
contract  is  fully  set  forth  in  the  answer,  and  the  material  hciB 
are  dedudble  from  the  allegations  and  admissions  of  the  parties 
in  their  pleadings;  particularly  from  the  statements  and  admis- 
sions in  the  answer  of  the  defendants  There  was  no  necessity 
that  the  plainti£fs  should  have  embodied  in  a  statement,  the  facta 
which  are  thus  admitted  of  record.  It  is  true,  as  iushted  for 
the  defendants,  that  every  reasonable  intendment  is  in  favor  of 
the  judgment;  but  it  is  also  true,  that  there  can  be  no  intend* 
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ment  of  fact  in  faTor  of  a  party,  against  liis  own  allegationB  and 
admissions  in  the  record.  Tbeie  being  a  verdict  for  the  defend* 
ants,  and  no  statement  of  facts,  we  mnst  indeed  presame,  in 
support  of  the  verdict,  everything  to  have  been  proved  by  the 
defendants  which  they  legally  could  have  proved  under  the 
pleadings.  We  must  presume  that  there  was  proof  of  the  truth 
of  the  matters  set  forth  in  the  answer;  but  we  can  not  go  beyond 
this.  We  can  not  presume  any  matter  to  have  been  proved, 
which  was  not  averred.  That  would  be  to  supply  by  intend- 
ment what  must  appear  in  the  record. 

The  answers  of  the  defendants  being  taken  as  true,  the  question 
to  be  determined  in  this  case  is.  Do  they  show  enough  to  support 
the  judgment?  By  their  own  statements,  were  the  defendants 
entitied  to  the  verdict  and  judgment  rendered  in  their  &vor? 
The  determination  of  this  inquiry,  and  the  final  disposition  of 
the  case,  must  depend  upon — ^1.  The  nature  of  the  contract  as 
disclosed  by  the  answer.  3.  The  rights  of  the  parties  respect- 
ively, growing  out  of  the  contract;  and  8.  The  authority  of  this 
court  to  reverse  and  remand  the  cause  ior  a  new  trial,  when  the 
plaintiffs  in  error  have  already  had  two  new  trials  allowed  them 
by  the  court  below. 

1.  Respecting  the  first  point,  it  is  insisted  for  the  plaintiffs^, 
that  the  contract  is  to  be  deemed  a  mortgage;  and  by  the  de- 
fendants, that  it  is  a  conditional  sale.  That  it  is  not  tixe  latter,, 
is  evident  from  the  express  terms  and  clear  import  of  the  con*^ 
tract.  It  does  not  profess  to  pass  the  title  in  the  first  instance,, 
but  the  possession  and  use  only;  whereas  a  conditional  sale 
passes  the  title  to  the  vendee,  with  a  reservation  to  the  vendor, 
of  a  right  to  repurchase  the  property  at  a  fixed  price  and  specified 
tune:  Conway r.  Alexander,! Ovsknchy  218;  AEenfsCom.  (3ded.) 
144.  Whether  the  contract  is  evidence  of  a  mortgage  or  a 
pledge  only,  will  be  apparent  by  reference  to  the  legal  definition 
of  each,  and  the  distinction  which  is  recognized  by  the  law  be- 
tween a  mortgage  and  pledge  of  personal  properly.  *'  The  former 
is  a  conditional  transfer  or  conveyance  of  the  property  itself;  and 
if  the  condition  be  not  performed,  the  whole  title  vests  absolutely 
at  law,  exactly  as  it  does  in  the  case  of  a  mortgage  of  lands. 
The  latter  only  passes  the  possession,  or  at  most,  a  special  prop- 
erty only  to  the  pledgee,  with  a  right  of  retainer  until  the  debt 
is  paid,  or  the  other  engagement  is  fulfilled:"  2  Story's  Eq.,  sec. 
1030;  4  Kent's  Com.  138.  ''A  mortgage  of  goods  differs  from 
a  pawn  or  pledge  in  this,  that  the  former  is  a  conveyance  of  the 
title  upon  condition:"  4  Kent* s  Com.  188;  and  it  may  be  valid 
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without  aotoal  deUveiy:  Id.  '*  A  pledge  or  pawn  is  a  deposit  of 
goods,  redeemable  on  certain  terms:"  Id.  "  Delivexy  is  essential 
to  a  pledge:''  Cartelyau  t.  Lanmng,  2  Gai.  Oas.  206;  BaUd^  t. 
i>avi8,  Telv*  179  note  1,  Am.  ed. ;  J&m»  t.  BmXh^  2  Yes.  878. 

A  mortgage,  it  has  been  said,  is  a  pledge  and  more;  for  it  is 
an  absolute  pledge  to  become  an  absolute  interest,  if  not  re- 
deemed at  a  certain  time:  a  pledge  is  a  deposit  of  personal 
effects,  not  to  be  taken  back  but  on  payment  of  a  certain  sum, 
by  express  stipulation  or  the  course  of  trade  made  to  be  a  lien 
upon  them:  J(me»  v.  Smithy  2  Yes.  878.  In  the  case  of  a  mort- 
gage the  legal  property  passes  with  a  condition  of  defeasance; 
in  that  of  a  pledge,  the  general  property  does  not  pass,  but  re- 
mains with  the  pawnor:  Oortdyou  v.  Lansing,  2  Gai.  Cas.  206. 
It  is  this  characteristic  of  the  contract  in  the  present  case  which 
distingmshes  it  from  a  mortgage,  and  brings  it  within  the  defi- 
nition of  a  pledge.  It  does  not  pass  the  general  property  to  the 
pledgee,  but  the  possession  and  use  only.  The  mortgage  and 
the  pledge  or  pawn  of  goods  have  howeyer,  it  has  been  remarked, 
generally  been  confounded:  Yelv.  179,  note  1,  Am.  ed.,  by  Mei- 
calf ,  supra.  They  are  indeed,  in  most  respects,  subject  in  equity 
to  the  same  rules:  the  mortgage  being  considered,  in  equify,  but 
a  pledge  or  security  for  the  payment  of  the  debt,  or  the  discharge 
of  the  other  engagements,  for  which  it  was  originally  giyen:  S 
Story's  Eq.  1018-1015. 

Having  determined  the  character  of  the  contract  to  be  that  of 
a  pledge,  in  the  present  case,  it  becomes  essential  to  ascertain — 

2.  "What  are  the  respectiye  rights  of  the  parties  under  this 
contract  ?  And  upon  this  point,  it  is  insisted  for  the  defendants 
in  error,  that  upon  the  failure  of  the  plaintifb  to  pay  the  debt 
at  the  time  stipulated,  the  right  of  property,  by  the  law  of  the 
contract  considered  either  as  a  pledge  or  a  mortgage,  became 
absolute  in  Towsend:  at  all  events,  that  the  stipulation  in  the 
contract  to  that  effect,  is  valid  and  must  be  adhered  to.  It  is 
dear,  says  Story,  Story  on  Bail.,  sec.  346,  by  the  common  law, 
that  in  cases  of  pledge,  if  a  stipulated  time  is  fixed  for  the  pay- 
ment of  the  debt,  and  the  debt  is  not  paid  at  the  time,  the  ab- 
solute property  does  not  pass  to  the  pawnee;  and  this  doctrine 
is  as  old  as  the  time  of  Glanville:  2  Glanv.  10,  c.  6;  Cortelyou, 
V.  Lansing,  2  Oai.  Oas.  200;  Ratdiff  v.  Davis,  Yelv.  178.  Ee«t 
asserts  the  same  as  having  been  the  doctrine  of  the  common  law; 
and  he  adds:  '*  The  pawnee  was  obliged  to  have  recourse  to  pro- 
cess of  law  to  sell  the  pledge;  and  until  that  was  done,  th^ 
pawnor  was  entitled  to  redeem:"  2  Kent's  Com.  681;  2  Story's 
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Eq. ,  see.  1032.   But  the  English  law  now  is,  that  when  the  debt  ia 
dae,  the  pawnee  has  the  election  of  two  remedies.    He  may  have 
a  judicial  sale  under  a  decree  of  foreclosure;  or  he  may  sell 
without  judicial  process,  upon  giving  reasonable  notice  to  the 
debtor.    For  the  pawnee  is  not  now  bound  to  wait  for  a  sale 
under  a  decree  of  foreclosure,  as  he  is  in  the  case  of  a  mortgage 
of  land:  2  Kent's  Com.  681.    But  without  any  bill  to  redeem, 
the  creditor  on  a  pledge  or  mortgage  of  chattels  may  seU  at 
auction,  on  giving  reasonable  opportunity  to  the  debtor  to  re- 
deem, and  apprising  him  of  the  time  and  place  of  sale:  4  Id. 
189;  2  Story's  Eq.,  sec.  1081.     The  notice  to  the  party  in  such 
cases  is,  howerer ,  indispensable :  De  Lide  y.  Friestman,  1  Browne, 
176;  CcTteLyou  v.  Lansing,  supra;  2  Story's  Eq.  1033,  n.  4,  3d 
ed.    And  the  creditor  (says  Kent)  will  be  held  at  his  peril,  to 
deal  fairly  and  justly  with  the  pledge,  both  as  to  the  time  of  the 
notice  and  the  manner  of  the  sale:  2  Kent's  Com.  683.    Bespeot- 
ing  the  stipulation  in  this  contract,  that  upon  failure  to  make 
prompt  payment,  the  title  to  the  boy  should  become  absolute  in 
Townsend,  the  law  is  well  settled  that  it  can  be  of  no  effect. 
Eyeiy  agreement,  says  Kent,  preventing  the  right  of  redemption 
in  mortgages  of  chattels,  as  of  lands,  would  no  doubt  be  equally 
condemned  in  the  English  law:  Id.    If,  says  Story,  a  clause  is 
inserted  in  the  original  contract,  providing  that  if  the  terms  of 
the  contract  are  not  strictly  fulfilled  at  the  time  and  in  the  mode 
prescribed,  the  pledge  shall  become  irredeemable,  it  will  not  be 
of  any  avail;  for  the  common  law  deems  such  a  stipulation  un- 
conscionable and  void,  upon  the  ground  of  public  policy,  as 
tending  to  the  oppression  of  debtors.     The  civil  law  treated  a 
similar  stipulation  in  the  same  manner,  holding  it  to  be  a  mere 
nullity:  Story's  Com.,  Bail.,  sec.  345;  Sari  v.  Burton,  7  J.  J. 
Marsh.  322.    According  to  these  principles,  the  stipulation,  in- 
tended in  the  present  case  to  defeat  the  right  of  redemption, 
must  be  regarded  as  wholly  ineffectual  to  accomplish  that  end, 
and  inoperative  to  vest  in  the  pledgee  an  absolute  right  to  the 
property. 

It  is  thus  apparent,  from  an  application  to  the  case  of  the  as- 
certained principles  of  the  law  upon  this  subject,  which  we  have 
freely  extracted  from  the  pages  of  Kent  and  Story,  that  upon  the 
failure  to  pay  the  money  at  the  time  specified,  the  right  of  prop- 
erty in  the  boy  in  question  did  not  vest  absolutely  in  the  defend- 
ant, Townsend,  but  he  continued  still  to  hold  him  as  a  pledge; 
and  the  right  of  the  plaintiffs  to  redeem  still  subsisted,  and  con« 
tinned  up  to  the  period  of  the  commencement  of  this  suit,  un- 
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leM  defeated  hj  ibe  eale  of  the  boy  by  Townsend  to  Mooie;  and 
hence  the  effect  of  this  sale  necessarily  becomes  the  subject  of 
inqtdiy. 

It  is  not  pretended  that  this  was  a  public  sale  at  auotiony  or 
that  the  plaintiffs  had  any  notice  of  it  whatever.  We  are  even 
now  nninf onned  as  to  the  time  and  place  at  which  this  sale  was 
made.  Hie  defendants  have  not  seen  proper  to  disclose  the 
facts  connected  with  it;  because,  we  must  suppose,  they  deemed 
that  silence  upon  that  subject  would  most  conduce  to  their  ad- 
vantage. They  leave  the  circumstances  attending  the  sale 
entirely  out  of  view  in  their  answer — ^insisting  on  their  undeiv 
standing  that  by  the  law  of  the  contract  the  property  became 
absolute  in  Townsend.  Conduct  like  this  does  not  comporl 
well  with  the  roles  which  the  pawnee  was  bound  to  observe  in 
the  sale  of  the  thing  pledged.  These,  we  have  seen,  require 
that  the  sale  be  a  public  sale;  that  due  notice  be  given  to  the 
debtor  of  the  time  and  place  of  sale;  and  that  the  creditor,  at 
his  peril,  shall  deal  fairly  and  justly,  both  as  to  the  time  of 
the  notice  and  the  manner  of  the  sale.  If,  says  Story,  the 
pledgee  should  undertake  to  make  a  transfer  of  tiie  pledge  to 
his  own  creditor,  as  if  he  was  absolute  owner,  in  such  a  case  he 
would  be  guilty  of  a  breach  of  trust,  and  his  creditor  wotdd  ac- 
quire no  title  beyond  that  held  by  the  pawnee.  Indeed,  the 
only  question,  he  says,  which  would  seem  to  admit  of  contro- 
versy is,  whether  the  creditor  would  be  entitled  to  retain  the 
pledge  until  the  original  debt  was  discharged;  or  whether  the 
owner  might  recover  the  pledge,  as  if  the  case  was  a  naked  tort, 
without  any  qualified  right  in  the  first  pledgee:  Story  on  BaiL, 
sec.  824.  At  most,  Moore,  in  this  case,  could  but  acquire  the 
title  of  his  vendor.  He  could  acquire  no  greater  or  better  title 
according  to  the  maxim — **  Nemo  plus  juris  ad  oLium  transferre 
potest  quam  ipse  haberet:**  Id.  828.  His  purchase  was  made, 
as  appears  by  his  own  admissions,  with  a  full  knowledge  of  the 
facts,  as  disclosed  in  the  answer  of  his  co-defendant,  and  he 
certainly  can  occupy  before  the  court  no  better  position  than 
the  latter.  The  rights  of  the  plaintiffs,  therefore,  were  in  no 
way  impaired  or  effected  by  the  sale  in  question. 

But  it  is  insisted  that  the  action  can  not  be  maintained,  on 
account  of  the  failure  of  the  plaintiffs  to  make  a  tender  of  the 
debt  before  the  institution  of  the  suit.  However  this  might 
have  been  before  the  sale  and  claim  of  absolute  property  by  the 
defendants,  it  is  clear  that  these  acts  dispensed  with  that  necee- 
sity.     If,  says  Story,  the  pledge  has  been  sold  by  the  pledgee. 
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without  any  proper  notice  to  the  former,  no  tender  of  the  debt 
due  need  be  made  before  bringing  an  action;  for  the  party  has 
incapacitated  himself  to  comply  with  his  contract  to  return  the 
pledge.  And  the  same  rule  applies  where  the  pledgee  dispenses 
with  a  tender,  as  if  he  refuses,  under  any  circumstances,  to  re- 
store the  pledge :  Story  on  Bail. ,  sec.  489;  and  a  fortiori  where,  as 
in  this  case,  he  claims  the  absolute  property  in  the  pledge.  The 
action  may  be  brought,  in  these  cases,  without  a  tender,  and 
the  pledgee  may  recoup  his  debt  in  the  damages:  Id. 

8.  In  Tiew  of  the  whole  case  as  presented  in  the  record, 
and  considered  in  reference  to  eveiy  objection  which  has  been 
urged  on  behalf  of  the  defendants,  we  are  brought  to  the  oondur 
sion  that  the  law  of  the  case  is  with  theplaintiffii;  that  they  were 
entitled  to  recover  upon  the  facts  disclosed  by  the  defendants, 
themselyes,  in  their  answers;  that  the  verdict  is  manifestly 
against  law,  and  that  it  ought  to  be  set  aside  and  a  new  trial 
awarded;  provided  we  are  authorised  to  remand  the  cause  for  a 
new  trial,  when  two^ew  trials  have  already  been  allowed  the 
plaintiffs  by  the  court  below.  And  this  is  the  only  remaining 
inquiry.  There  is  no  novelty,  and,  in  reference  to  the  authori- 
ties, I  am  warranted,  I  think,  in  saying,  there  can  now  be  no 
difficulty  in  the  determination  of  this  question.  The  right  to 
remand  a  cause  under  circumstances  like  the  present  has,  it  is 
believed,  been  uniformly  maintained  in  every  country  where,  as 
with  us,  the  right  of  trial  by  jury  is  guaranteed  and  secured  by 
the  constitution  and  laws. 

In  Kentucky,  it  is  held  that  the  act  of  1796  of  that  state, 
which  declares  that  "  not  more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  the  same  cause,"  does  not  so  oper- 
ate as  to  prevent  the  court  of  appeals  from  re-examining  tlie 
questions  of  law,  and  reversing  and  remanding  the  cause  for 
a  new  trial  after  three  or  more  verdicts  for  the  same  party:  Doe 
V.  Lively,  1  Dana,  62.  The  same  point  was  also  decided  in  Bvr" 
ion  V.  Braahear,  3  A.  E.  Marsh.  278.  In  the  case  of  Means  v 
Moore,  8  McCord,  282,  and  in  various  other  cases,  the  court  of 
appeals  in  South  Carolina  have  held  that  they  will  always  exer- 
cise a  controlling  power  of  granting  new  trials;  and  that  so  long 
as  the  jury  will  continue  to  find  contrary  to  law,  they  will  con- 
tinue to  grant  new  trials.  In  the  last-cited  case,  the  court  say: 
*'  The  right  to  control  a  verdict  under  such  circumstances,  Las 
always  been  claimed  and  maintained  in  this  and  in  every  other 
country  where  the  laws  have  been  properly  administered:"  Id. 
288;  Moore  v.  Cherry,  1  Bay,  269;  Payne  v.  ^Veceron^,  2  Id.  28; 


730  LUCKETTS  V.  TowNSEND.  [Texas, 

Bfxnm  T.  Hvfi,  Id.  181  [1  Am.  Dec.  683];  JbGraOi  ada.  Iuukb^ 
2  McGord,  26;  IkrnbuU  v.  Bivers,  8  Id.  132  [16  Am.  Dec.  622]; 
Silva  T.  Law,  1  Johns.  Gaa.  184;  Drott  ▼.  West,  10  Teig.  499;  S. 
0.,  1  Meigs,  163. 

Authorities  might  be  multiplied  to  the  same  effect.  The  court 
indeed  must  exercise  this  right,  or  give  up  the  law  to  the  will  of 
the  jury.  Hie  boundaries  of  jurisdiction  between  the  court  and 
jury  are  well  defined;  and  the  ^ue  of  this  yenerated  institution 
of  trial  by  jury,  must  depend  upon  keeping  it  within  its  ancient 
recognized  and  well-ascertained  limits.  The  court  will  never 
trench  upon  the  right  of  the  jury  to  respond  to  questions  of 
fact;  but  it  must  not  be  forgetful  of  its  own  duly  to  respond  to 
questions  of  law.  It  would  be  as  much  a  usurpation  in  the 
jury  to  undertake  the  exposition  of  the  law,  as  in  the  court  to 
wrest  from  them  the  trial  of  the  fact.  In  the  case  before  us, 
every  point  submitted  presents  a  question  of  law.  None  others 
are  contested.  And  upon  few  subjects  is  the  law  better  settled, 
or  more  clearly  defined.  There  can  be  n^  doubt  that  the  ver- 
dict is  contrary  to  law.  And  unless  we  are  prepared  to  concede 
that  a  given  number  of  unauthorized  and  illegal  verdicts  can  in- 
deed change  the  law  of  the  land,  the  line  of  our  duly  can  not 
be  mistaken. 

We  are  of  opinion  that  the  judgment  be  revarsed,  and  the 
cause  remanded  for  a  new  trial. 

l£r.  Justice  Tiipsooini  did  not  sit. 


Plbdox,  I>KnNiTiON  AHD  "Satub.k  ow.—Thb  oontnust  of  jiMg^  or  pawn 
fonmi  one  of  the  most  important  snbdiviaioni  of  the  gonenl  law  ftpplicabls 
to  bailments,  and  is  included  by  all  modem  tezt-writers  and  judges,  follow- 
ing the  analogy  of  the  Roman  law,  in  the  class  designated  as  compensated. 
In  the  Roman  law  the  name  applicable  to  this  kind  of  oontraet  was  pigmu, 
A  pledge,  or  pignua,  may  be  defined  as  a  contract  for  the  delivery  of  the  pos- 
session of  personal  property  by  the  pledgor  to  the  pledgee,  to  be  retained  by 
the  latter  as  security  for  the  performance  of  some  obligation  due  him  from 
the  pledgor:  Story  on  Bailments,  sec  286;  Doak  v.  Bank  of  the  8taU^  6  Ired. 
309.  Lord  Holt,  in  the  celebrated  case  of  Coijga  v.  Bernard,  2  Ld.  Raym. 
900,  913,  defines  it  as  a  contract  "where  goods  or  chattels  are  delivered  to 
another  as  a  pawn,  to  be  security  for  money  borrowed  of  him  by  the  bailor.*' 
The  California  civil  code,  section  2986,  very  accurately  defines  the  contract 
as  "a  deposit  of  personal  property  by  way  of  security  for  the  performance 
of  another  act. "  In  general,  the  obligation  which  the  property  pledged  is 
intended  to  secure  is  a  simple  debt;  but  this  is  not  necessary,  as  the  pledge 
may  be  given  to  secure  any  other  engagement:  /moc  v.  Clarke  2  Bnlst.  306. 
The  difference  between  a  pitjnus  and  an  hypothecation  at  the  Roman  law  ocm* 
sisted  iu  this:  that  in  the  former  the  possession  of  the  thing  pledged  psssod 
to  the  pledgee,  while  in  the  latter  it  did  not. 
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ft  chattel  mortgago  amoanted  in  effect  to  a  conditional  sale.  By  it  the  legal 
title  to  the  gooda  paaaed  from  the  mortgagor  to  the  mortgagee,  sabject  to  be 
divested  npon  performanoe  of  the  condition.  Upon  the  failme  of  the  former 
to  perform,  the  abaolnte  property  in  the  sabject  of  the  mortgage  vested  in 
the  mortgagee,  without  any  legal  proceedings  being  necessary  to  accomplish 
each  result.  In  the  case  of  a  pledge,  however,  no  such  results  followed. 
The  l^;al  title  at  all  timea  remained  in  the  pledgor,  even  after  a  failure  on  his 
part  to  perform  the  obligation.  The  possession  only  passes  to  the  pledgee, 
coupled  with  a  qualified  power  of  disposition:  Byall  v.  Bolle^  I  Atk.  167; 
Jones  V.  SmiUhf  2  Yes.  378;  Liekbarrow  v.  Mason^  6  East,  25;  Sim§  v.  Can- 
Jield,  2  Ala.  566;  Cartelyau  v.  Lansing^  2  Cai.  Oas.  200;  Barrow  v.  PaxUm,  6 
Johns.  268;  Brown  v.  BemeiU^  8  Id.  07;  McLean  v.  Walher,  10  Id.  471;  Ea$^ 
man  v.  Avery,  23  Me.  248;  /)oy  v.  8w^  48  Id.  368;  Oleaaon  v.  Drew,  9 
QreenL  82;  Haven  v.  Low,  2  N.  H.  13;  Ash  v.  Savage,  5  Id.  545;  Lewis  v. 
Sievenson,  2  Hall,  63;  Homes  v.  Crane,  2  Pick.  610;  Ward  v.  Sumner,  5  Id. 
60;  Bonsey  v.  Amee,  8  Id.  236;  Portland  Bank  v.  Stubbs,  6  Mass.  425;  Tueher 
V.  Bf^ngtan,  15  Id.  480;  Fletcher  v.  Howard,  2  Vt.  115;  Oay  v.  Moss,  35 
OaL  125;  Canard  v.  AOaniic  Ins.  Co.,  I  Pet  449. 

Dkuvxbt  Essential  to  Ck>MTRAOT  of  PiiXDai. — It  is  of  the  very  essence 
of  the  contract  that  there  should  be  a  delivery  or  transfer  of  custody  of  the 
pledge  to  the  pledgee,  coupled  with  a  continuous  retention  of  possession  by 
him:  First  etc.  Bank  v.  Nelson,  38  Oa.  391;  Newm  v.  Roup,  8  Iowa,  207;  Foi^ 
tier  V.  Schroder,  19  La.  Ann.  17;  Beeman  v.  Lawton,  37  Me.  543;  Walcott  v. 
Keith,  22  N.  H.  196;  Propst  v.  Boseman,  4  Jones'  L.  130;  Owens  v.  Kmsey, 
7  Id.  245;  Thonqtson  v.  Andrews,  8  Id.  453;  Haskins  v.  Patterson,  1  Edm. 
Sel.  Cas.  120;  Ceas  v.  Bromley,  18  Hun,  187;  CorbeU  v.  Underwood,  83  111. 
324;  Casey  v.  Cavaroc,  96  U.  S.  467;  Ccuey  v.  Schnieder,  Id.  496;  CorUlyou 
V.  Lansing,  2  Cai.  Cas.  200;  Qale  v.  Ward,  14  Mass.  352;  Tucker  v.  Buffing* 
ton,  15  Id.  477;  Portland  Bank  v.  SUMs,  6  Id.  422.  What  will  amount  to  a 
sufficient  delivery  is  often  a  nice  question  of  law  and  fact.  The  general  cri* 
terion  is  that  the  delivery  should  be  as  complete  as  the  nature  of  the  article 
bailed  admits  of.  This  does  not  require  that  the  delivery  should  in  all  cases 
be  manual.  It  may  be  either  constructive  or  symbolic,  if  the  pledgee  is 
clothed  with  all  the  usual  muniments  of  titie  and  indicia  of  ownership:  Pink' 
erton  v.  Manchester  etc  R.  R.,  42  N.  H.  424;  Martin  v.  Creditors,  15  La. 
Ann.  165;  Nevan  v.  Roup,  8  Iowa,  207;  Tibbetts  v.  Flanders,  18  N.  H.  284. 
Thus  a  deposit  of  the  bill  of  lading  for  goods  in  store  or  at  sea,  even  without 
a  formal  assignment,  and  certainly  if  such  assignment  has  been  made,  is  a  suf- 
ficient delivery  to  constitute  a  pledge:  PetUi  v.  Ihvt  etc.  Bank,  4  Bush,  334; 
Whi^tey  v.  Titbits,  17  Wis.  359;  St.  Louis  Bank  v.  Ross,  9  Mo.  App.  399; 
Cartwright  v.  Wilmerding,  24  N.  Y.  521;  Young  v.  Lambert,  18  Weekly  Bep. 
497;  JeweU  v.  Warren,  12  Mass.  300;  Badlam  v.  Tucker,  1  Pick.  389;  Tux- 
worth  V.  Moore,  9  Id.  347;  Whitaker  v.  Sumner,  20  Id.  405;  Dows  v.  NaL 
Exchange  Bank,  91  U.  S.  618.  Shares  of  stock  in  a  corporation,  debts  se- 
cured by  negotiable  instruments,  and  choses  in  action  in  general  may  be 
pledged  by  a  written  transfer  of  the  stock  certificate  or  evidence  of  indebt- 
edness, and  the  nature  of  the  contract  is  not  changed,  although  the  legal  title 
passes  to  the  creditor. 

In  discussing  the  nature  of  pledges  of  this  kind  of  property,  the  court  said, 
in  Brewster  r.  Hartley,  37  Cai.  25:  '*In  respect  to  most  kinds  of  property,  a 
delivery  of  the  property  to  the  pledgee,  witiiout  any  written  transfer  of  the 
title,  is  sufficient  to  pass  the  requisite  special  property.    Incorporeal  property. 
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Mug  incapable  of  maniwl  delivery,  can  not  be  pledged  witboot  a  writtea 
trtnsfer  of  tbe  title.  Debts,  negotiable  inetnunenti,  stocks  in  iDCorporated 
Qonpeaies,  and  choses  in  action  gonetally,  are  pledged  in  that  mode.  Snoh 
transfer  of  the  title  perfoinis  the  same  office  that  the  delivery  of  pcwsessioQ 
does  in  case  of  a  pledge  of  corporeal  property.  The  transfer  of  the  title,  like 
the  delivery  of  possession,  constitntes  the  evidence  of  the  pledgee's  right 
of  property  in  the  thing  pledged.  The  transfer  in  writing  of  shares  of  stock 
not  only  does  not  prove  that  the  transaction  is  not  a  pledge,  bat  the  stock, 
unless  it  is  expressly  made  assignable  by  the  delivery  of  the  certificates,  can 
not  be  pledged  in  any  other  manner.  *  *  *  In  Dewey  v.  Bowman^  8Gal. 
145,  it  is  said  that  the  pledgee  has  not  tbe  legal  title  to  the  property,  and  lan- 
guage of  the  same  import  is  found  in  many  cases.  It  was  not  intended  to  say 
in  that  case,  that  the  pledgee  never  receives  the  apparent  legsl  tiUe,  bot  only 
that,  as  between  him.  and  the  pledgor,  the  title,  or  more  acoorately,  the  gen- 
eral  property,  remains  in  the  pledgor,  for  the  subject-matter  of  the  contract 
was  a  lease  which  was  assigned  to  secure  the  payment  of  a  certain  promiaaory 
note,  and  it  was  held  that  the  contract  was  a  pledge  aud  not  a  mortgage. " 
In  Meyeretein  v.  Barber,  L.  R.,  2  d  P.  88,  61,  affirmed  on  appeal  in  L.  R.,  4 
H.  L.  317,  336,  the  same  condnsioos  were  reached,  and  the  natore  of  the  con- 
tract  of  pledge  by  a  transfer  of  bills  of  lading  discussed  with  great  cleamesa. 
In  this  case  one  Abrahams  was  the  consignee  of  a  cargo  on  shipboard,  which 
was  lying  at  a  wharf  ready  to  unload.  He  had  bills  of  lading  drawn  as  usual 
in  a  set  of  three  copies.  He  pledged  the  bills  of  lading  to  the  plaintiff,  and 
on  the  security  thereof  obtained  an  advance  oi  three  thousand  pounds.  Two 
of  the  copies  of  the  bills  of  lading  he  delivered  to  the  plainti£^  representing» 
what  was  usually  the  case,  that  the  master  of  the  ship  had  possession  of  th» 
third  copy.  In  fact,  Abrahams  had  possession  of  this  third  copy,  a  fact 
which  he  fraudulently  concealed  from  the  plaintiff.  Shortly  afterwarda 
Abrahams  pledged  this  third  copy  to  the  defendant^  in  security  for  an 
advance  from  him.  The  defendant  thereupon  took  possession  of  the  goods, 
and  sold  them.  In  sustaining  the  plaintiff's  right  to  recover,  the  court 
said:  "  This  is  not  the  case  of  a  sale,  but  simply  of  a  pledge  to  Meyerstein. 
Now,  with  respect  to  a  pledge,  accordiog  to  the  law  of  this  country,  a  mera 
contract  to  pleidge  even  specific  goods,  and  even  although  the  money  is  aota- 
ally  advanced  upon  the  faith  of  the  contract,  is  not  sufficient  to  carry  th« 
le^  property  in  the  goods.  But  in  order  to  complete  the  pledge,  it  is  not 
necessary  that  there  should  be  an  actual  delivery  of  the  chattel  to  the  pledgee; 
it  is  sufficient,  as  was  decided  in  Reeves  v.  Cqffer,  5  Bing.  N.  Cas.  136,  and 
other  cases,  if  there  be  a  constructive  delivery.  It  is  not  necessary  that  th« 
subject  of  the  pledge  should  have  actually  passed  from  the  hands  of  the 
pledgor  to  those  of  the  pledgee.  The  property  in  the  goods  may  pass,  even 
though  they  remain  in  the  possession  of  the  pledgor,  provided  they  do  so  by 
virtue  of  a  coutract  between  the  parties  which  makes  the  custody  of  the 
pledgor  the  custody  of  the  pledgee.  Such  was  the  case  of  Beeves  v.  Cc^ffer^ 
where  the  master  of  a  vessel  pledged  his  chronometer  with  his  owner,  under 
a  contract  by  which  he  was  to  be  allowed  to  retain  possession  of  it  for  the 
purpose  of  the  voyage  be  was  about  to  make;  and  the  master  having  subse- 
quently  disposed  of  the  chronometer  to  another  person,  tbe  pledgee  was  held 
entitled  to  recover  it  from  the  purchaser.  So  in  many  cases  a  symbolical  de- 
livery is  held  to  be  sufficieut;  a  symbolicid  delivery  being  equivalent  to  snch 
a  constructive  delivery  as  will  complete  the  pledge."  Upon  the  same  prin- 
ciple, the  delivery  of  a  bank  book  is  sufficient  to  constitute  a  pledge  of  the 
book  and  money  on  deposit:  BoynUm  v.  Payrew,  67  Me.  687.    As  further 
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nhntratioDa  as  to  what  is  a  sufficient  ooDstraetive  delivery,  see  Oay  ▼.  Moei, 
84  ObL  125;  Wright  t.  Boss,  36  Id.  414;  P<moe  v.  McElvp,  47  Id.  154;  JeweU 
T.  Warren,  12  Man.  800;  Bowman  v.  Wood,  15  Id.  634;  WUton  r.  LiUU,  2 
K.  T.  443;  Keimr  ▼.  Topping,  72  EL  226;  Martin  v.  Beid,  11  C.  B.  (N.  &) 
730;  Donoltf  v.  Suetiing,  L.  B.,  1  Q.  K  586.  To  constitate  a  sufficient  de- 
livery, it  is  immaterial  whether  the  article  pled^^ed  is  delivered  to  the  pledgee, 
or  to  some  third  person  for  him:  Brown  v.  Wairren,  43  N.  H.  480;  Sumner 
V.  HamUi,  12  Piok.  76;  Bognion  v.  Pagrow,  67  Me.  587.  The  dvil  code  of 
Oslif  omia,  sees.  2908-2988,  has  defined  the  rights  and  liabilities  of  such  third 
person,  whom  it  designates  as  the  pledge-holder.  In  this  respect  it  has  closely 
adhered  to  the  provisions  of  the  French  law  on  this  sabjeot:  Code  Napoleon, 
2076,  et  Mq,  Under  such  provisions,  the  pledgor  and  pledgee  may  agree  upon 
a  third  person  with  whom  to  deposit  the  property  pledged,  and  if  he  aoo^fiti 
the  nndertaking,  and  reoeiTes  oompensation  for  so  doing,  he  can  not  exonerate 
himself.  A  gratnitous  pledge-holder  may  exonerate  himself  from  the  nnder- 
taking, by  giving  reasonable  notice  to  Uie  pledgor  and  pledgee  to  appoint  a 
new  pledge-holder,  and  in  case  of  their  failure  to  agree,  by  depositing  the 
property  pledged  with  some  impartial  person,  who  will  then  be  entitled  to  a 
reasonable  oompensation  for  his  care  of  the  same.  He  mnst  enforce  all  the 
rights  of  the  pledgee,  unless  anthorized  by  him  to  waive  them.  If  his  under- 
taking is  gratuitous,  he  assumes  the  duties  and  liabilities  of  a  gratuitous  de- 
positary; if  compensated,  he  assumes  the  duties  and  liabilities  of  a  depositary 
for  reward. 

Redeuvebt  to  Plbdoor,  Emeor  of. — U  the  pledgee  voluntarily  parts 
with  the  possession  of  the  article  pledged  by  redelivering  it  to  the  pledgor, 
the  rights  which  he  has  acquired  in  the  security  are  lost:  Armdale  v.  Morgan, 
5  Sneed,  703;  Walher  v.  Staijlea,  5  Allen,  84;  Kimball  v.  Hildreth,  8  Id.  167; 
MilU  V.  Stewart^  5  Humph.  308;  Collins  v.  Buck,  63  Me.  459;  Fletcher  v. 
/rotoar(f,2  Aik.  115;  S.  C,  16  Am.  Dea  986;  Cititen^ Nat.  Bankx.  Hooper,  47 
Md.  88;  BarreU  v.  Cole,  4  Jones'  L.  40;  Smiih  v.  Sauar,  Id.  43;  BodenKam- 
mer  v.  Keumom,  5  Id.  107;  JeweU  v.  Warren,  12  Mass.  300;  Eattman  v.  Averg, 
23  Me.  248;  BusseU  v.  FiOmore,  15  Vt  135;  Homu  v.  Crane,  2  Pick.  607; 
Bwnner  t.  Hamlet,  12  Id.  76;  Baneeg  v.  Amee,  8  Id.  236;  Jartis  ▼.  Boger$, 
15  Mass.  389;  Look  r.  Cometock,  15  Wend.  244;  CMmeff  v.  Oooli^  3  Hill,  485; 
TreadweU  v.Dama,  34  GaL  601;  Shaw  v.  Wilskire,  65  Me. 485;  Bkuk  v.Bogeri, 
66  N.  Y.  601;  MeFourland  v.  Wheeler,  26  Wend.  467.  If,  however,  such  rede- 
livery is  made  merely  for  a  special  purpoee,  the  bailee's  special  property  is 
not  lost:  Beevee  v.  Capper,  5  Bing.  N.  Gas.  136;  Martin  v.  Beid,  11  0.  B. 
(N.S.)  730;  Barber  v.  M^eretein,  L.  B.,  2  0.  P.  38;  Wag  x.Damdaon,  12 
Gray,  466;  Maeomber  r.  Parker,  14  Piek.  497;  Thager  v.Dwight,  104  Mass. 
254;  Walker  v. Staples,  6  AU&n,  ^;  Hags  v.Biddle,  1  Sandf.  248; //u^ton ▼. 
Amett,  61  HL  198;  Cooper  v.  Bag,  47  Id.  63.  U  the  pledgor  recovers  possea- 
sion  of  the  article  pledged  unla^^uUy,  the  pledgee  loses  none  of  his  rights  to 
the  same:  Waleott  v.  Keith,  2  Post.  196;  and  equity  may  compel  the  pledgoff 
to  redeliver  the  security:  Coleman  v.  BheUon,  2  McCk>rd's  Ch.  126. 

What  Abtiolis  mat  bb  Plbdokd.— All  kinds  of  personal  property  ia 
existence  may  be  pledged.  This  includes,  besides  ordinary  corporeal  ohatfaila» 
polidea  of  insurance:  WeUe  v.  Archer,  10  Serg.  k  B.  412;  S.  C,  13  Am.  Deo. 
682;  OodinY.  London  Ins.  Co.^  1  Burr.  494;  Bruce  v.  Garden,  L.  B.,  5  Ch.  32f 
8<mle  V.  UnUm  ^anJb,  46  Barb.  Ill;  Edwards  v.  Martha  L.  B.,  1  Eq.  121; 
Latham  v.  Chartered  Bank,  L.  B.,  17  Eq.  205;  mortgages  of  real  estate*  in 
those  states  where  the  mortgagee's  interest  is  regarded  as  a  chattel,  as  well  as 
chattel  mort0sges:  (km^tbeU  v.  Parker,  9  Bosw.  322;  Wright  \.  Boss,  36  OaL 
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414;  Ponee  t.  MeEIvy,  47  Id.  154;  WkUe  Momniams  J?.  B.  ▼.  BmySUUe  from 
Ob.,  60  N.  H.  67;  fVolerT.  Reeve,  36  Wis.  85;  oertifioaiwof  stoek:  HaOmmA 
r.  rmdervoart,  4  Sandf.  74;  Wilmm  ▼.  Littfe,  2  N.  T.  443;  JUber  ▼.  .Shnm, 
104  Man.  260;  Tkampeom  v.  Tolamd,  48  CaL  09;  i?ocel  ▼.  MeCUUam,  48  DL 
345;  Heath  v.  i9i{«0r<Aom  ete.  Co.,  30  Wia.  147;  WarikmgUm  v.  Tormey,  34 
Md.  182;  (7oii|rn^Aam'«  Appeal,  67  Pa.  St.  474;  Van  Bareom  v.  Broadwaf 
Bani,  0  Bosw.  532;  FFMtteier  ▼.  CharleeUm  Oae  Co,,  16  W.  Va.  717;  all 
kinda  of  negotiable  inatramenta:  IbnmB  ▼.  MeOewtm^  68  Miaa.  261 ;  WUUaa^ 
eon  T.  (hUpepper,  16  Ak.  211;  McLean  t.  IFotter,  10  Jolma.  471;  Samdere  v. 
2>a«i^  13  B.  Moo.  432^  WkUe  t.  Phelpe,  14  Minn.  27;  ^|ipi0tofi  t.  Dtmald^ 
eon,  3  FkL  St.  381;  8UUe  Bank  v.  (Tolenfite,  21  La.  Ann.  565;  Jerome  v.  J/e> 
Carter,  04  U.  S.  734;  oonpon  bonds:  Morrie  Canal  etc.  Co.  v.  Lewie,  1  Beaa. 
323;  Morrie  Canalete,  Co,  v.  Fieher,  0  N.  J.  Eq.  667;  WUeon  v.  JD«tt^  2N. 
T.  443;  Strong  ▼.  National  Bank  Aee'n,  46  LL  718;  Loomie  t.  iStaae,  72I1L 
623;  leaaea  of  real  eatate:  Dewey  v.  Bowman,  8  CaL  145.  8o»  alao,  any  kind 
of  personal  property,  whicb  by  the  laws  of  the  aeyeral  atatea  are  exempt 
from  execution  or  attacbmenti  may  be  pledged  by  the  owner,  aa  by  each  act 
the  benefit  of  the  exemption  ia  deemed  waived:  /Voif  ▼.  Shaw,  3  Ohio  St. 
270.  But  a  penaion  certificate  can  not  be  made  the  anbject  of  a  pledge,  aa 
such  dispoaition  of  the  certificate  ia  made  void  by  act  of  congreas:  Mqfatt  v. 
Van  Doren,  4  Boaw.  600.  A  pledge  of  property  in  which  the  pledgor  has  not 
some  general  or  special  ownership  can  not  be  made,  nnless  by  the  consent  of 
the  owner.  Where,  however,  a  pledgor  bails  goods  which  he  does  not  own, 
he  is  estopped  from  setting  up  an  after-acquired  title  againat  the  pledgee: 
OoUstem  V.  ^orf,  30  CaL  372.  By  the  Uwa  of  Loniaiana  there  are  two  kinda 
of  pledgee,  the  pawn  and  the  antichresis.  A  pawn  relates  to  movables,  and 
the  antichresis  to  immovablea.  The  antichresis  roust  be  reduced  to  writing, 
and  the  creditor  thereby  acquires  the  right  to  the  fruits,  eta,  of  the  immova- 
bles, deducting  yearly  their  proceeds  from  the  interest,  in  the  first  place, 
and  afterwarda  from  the  principal  of  hia  debt.  He  is  bound  to  pay  taxes  en 
the  property,  and  to  keep  it  in  npair,  unless  the  contrary  is  agreed  upon: 
Lwingetm  v.  Story,  11  Pet  351. 

Oblioatioks  Which  mat  bx  Sbod&kd  by  Plbdob. — Penonal  property 
may  be  pledged  to  securo  any  kind  of  obligation,  whether  for  the  payment  df 
money  or  otherwise.  The  Oalifomia  civil  code,  sees.  2002,  2004,  providea 
for  the  pledging  of  property  as  security  for  the  obligation  of  another  peiaon 
than  the  owner,  and  in  so  doing  extends  to  him  all  the  righta  of  a  pledgor 
for  himself,  except  that  if  he  receives  from  the  debtor  a  consideration  for  the 
pledge,  he  can  not  withdraw  it  without  hia  consent.  A  pledge  may  be  made 
to  aecnre,  not  only  an  existing  debt,  but  alao  further  advanoea  to  be  made  by 
the  pledgee:  Merehante'  Bank  v.  Hall,  83  N.  T.  338;  BacUaen  v.  Tucker,  I 
Pick.  308;  Holbrook  v.  Baker,  5  Me.  300;  /)'  Wolf  ▼•  Marrie,  4  Mason,  515; 
Conard  v.  Atkmtie  Jne,  Co.,  1  Pet  448;  iSltoomf  v.  Mareh,  4  Denio,  227t 
Eichelberger  v.  Murdoch,  10  Md.  373;  and  other  obligationa  not  yet  riaen 
into  existence:  Woifr.  Wolf,  12  La.  Ann.  620;  JeweA  v.  Wairren,  12  Mmh. 
300;  MaamhtT  v.  Patrher,  14  Pick.  407;  QmMMieniL  v.  EdmMmdMy  14  N.  J. 
Eq.  408.  A  pledge  to  aecuro  a  apecifio  debt  can  not  be  held  by  the  pledgee 
aa  security  for  any  other  obligation,  whether  such  obligation  exists  at  the 
time  of  the  pledge  or  accrues  afterwards,  except  by  express  agresment  be- 
tween the  pledgorand  pledgee:  SL  John  v.  O^ComnO,  7  Port  466;  OiOicM  v. 
LytKch^  2  Lei^  403;  Ao6iiiioii  v.  Froet^  14  Barb.  536;  Makimey  v.  Oarpm- 
lon»  16  OaL  813;  WUmerdkng  v.  HaH^  Hill  k  D.  Snpp.  305;  Janie  v.  Boien^ 
16  Masa.  880;  Jametf  Appeal,  80  Fla.  St  54;  Neponeet  Bemk  v.  LOemd.  I 
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Mete.  200;  Bank  qf  MehnpoiU  v.  N.  B.  Bank,  \  How.  234;  SumM  ▼.  Had- 
dbdfc,  8  m.  238;  AiMwJii  ▼.  .fihicfl^,  89  Id.  32;  Boughkm  t.  Uniled  States,  12 
Ot  ofCLdSl;  Thompmm  ▼.  DomiRy,  14  Mee.  &  W.  403;  VaiHdenKY.Wmis, 
8  Bro.  Ch.  C.  21;  Bramdar  t.  BameU,  8  0.  B.  630;  Wyldev.  Ba^ford,  3  L.  J. 
Oh.  51;  In  re  Meadows,  28  Id.  881;  €freen  v.  Farmer,  4  Borr.  2214;  Wdlier 
▼.  ^trcA,  6T.  R.  258;  Budtfcrd t.  Ha^(/Sdd,  7  East,  224;  /)imeaii  v.  jBramem, 
83  N.  7.  487.  lo  this  latter  case  it  was  held  that  where  the  pledge  was  for 
a  specifio  sum,  and  not  a  general  pledge,  the  lien  on  the  seeority  ooold  not  be 
extended  to  other  obligatioDS,  although  the  pledgees  were  bankers,  and  had  a 
general  lien  upon  bills,  notes,  and  other  securities  deposited  with  them  for  a 
balance  dne  on  general  aoooont. 

Dunia  AND  LiABiUTRS  or  Plxdobx.— The  contract  of  pledge  being  that 
of  a  compensated  bailment,  the  pledgee's  duties  and  liabilities  are  those  of 
oidinary  bailees  for  hire.  They  are  so  defined  by  the  California  ciyil  code: 
Sec  2997.  He  is  bound  to  use  ordinary  care  in  relation  to  the  property 
pledged,  and  consequently  is  liable  for  ordinary  negligence.  What  would  be 
ordinary  care  depends  largely  upon  the  special  circumstances  entering  into 
each  contract.  In  general,  it  may  be  defined  as  being  the  care  which  the 
average  of  persons  of  ordinary  prudence  and  caution  use  in  the  management 
of  their  own  afiGurs  under  the  same  circumstances.  He  impliedly  agrees  that 
he  possesses  and  wiU  use  such  an  amount  of  care,  skill,  and  diligence,  and 
his  failure  to  use  it  is  negligence,  for  which  he  is  responsible:  Story  on  BaiL, 
sec.  332,  et  etq. ;  Ccmnunrckd  Bank  ▼.  Martin,  45  Am.  Dec.  87;  S.  C,  1  La. 
Ann.  344;  St,  Lotky  ▼.  Davidson,  6  GaL  043.  The  primary  duty  of  the 
pledgee  is  to  return  tiie  article  pledged  to  the  pledgor,  inunediately  upon  the 
performance  of  the  obligation  for  which  the  security  was  given,  or  on  tender 
of  such  performance.  His  refusal  so  to  do  amounts  to  a  wrongful  conversion, 
for  which  he  is  liable  to  the  pledgor  in  an  action  of  replevin  or  troven 
Oeron  r,  Oeron,  15  Ala.  558;  Heurdy  ▼.  Jaiudon,  1  Robt.  261;  Lackey  v.  Oaa- 
man,  37  How.  Fr.  134;  Batts  v.  BumeU,  6  Abb.  Fr.  (K.  S.)  302;  IXUot  v. 
Armstrong,  2  Blackf.  108;  Haskms  v.  Kdly,  I  Bobt.  160;  Cogffs  v.  Bernard, 
2  Ld.  Baym.  009;  Parks  v.  Hall,  2  Pick.  206.  And  the  same  result  follows 
whenever  the  pledgee  has  so  placed  himself  that  he  can  not  return  the  article 
pledged,  as  by  wrongfully  selling  or  by  using  and  crmsuming  it,  and  the 
like.  Under  such  circumstances,  many  of  the  authorities  hold  that  the 
pledgor's  right  of  action  accrues,  without  a  tender  of  the  debt:  OaUaher  v. 
Ci^ien,  I  Browne,  43;  Wilson  v.  Little,  2  K.  T.  443;  Cortdyou  v.  Lansing,  2 
Gai.  Gas.  200;  Dyhers  v.  Allen,  7  Hill,  497;  Lewis  v,  Cfraham,  4  Abb.  Pr.  106; 
KiteheU  v.  Vanadar,  1  Blackf.  356;  Oay  v.  Moss,  34  CaL  125;  Wheeler  v. 
NewMd,  16  N.  Y.  392;  Ainewofrth  v.  ^otoea,  0  Wis.  348;  ^ope  v.  Lawrence, 
1  Hun,  317;  Bead  v.  Lambert,  10  Abb.  Pr.  (N.  8.)  428;  Ogden  v.  Lathrop,  1 
Sweeny,  643;  Strong  v.  Natianal  Banking  As^n,  45  N.  Y.  718.  So,  also^  the 
pledgee  is  liable  for  intermingling  the  pledged  goods  with  his  own  property 
so  that  they  can  not  be  distinguished:  Hairt  v.  Ten  Byck,  2  Johns.  Gh.  62; 
Ringgold  v.  Bisiggold,  1  Har.  k  G.  11.  Not  only  must  the  pledgee  return  the 
original  article  pledged  at  the  termination  of  the  bailment,  but  he  must  also 
account  for  rente,  profits,  and  increase  of  the  thing  pledged,  unless  there  has 
been  a  special  agreement  to  the  contrary:  Oeron  v.  Oeron,  15  Ala.  558; 
Houtan  v.  HoUidaiy,  2  Murph.  Ill;  S.  C.,  5  Am.  Dec.  522;  Oibson  v.  MarUn, 
48  Vt  474;  Hunsaker  v.  Skirgis,  29  GaL  142.  Such  increase,  however,  is  subject 
to  the  lien  of  the  bailment,  and  the  pledgee  is  entitled  to  ite  possession;  Oafy 
V.  HoOiday,  8  Ma  App.  118.  He  is  not  liable  for  thefts  if  he  eierasea  ordi- 
nary care.    Whether  the  fact  of  the  pledged  goods  being  stolen  raiaea  any 
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presumption  of  n^g^igenoe  <m  the  pert  of  the  pledgee,  is  a  question  whUk 
has  given  rise  to  considerable  discassion  and  diffsrenoe  of  opinion.  Tin 
weight  of  modem  aathority,  however,  is  in  the  negattTe*  and  leaves  the  ImA 
of  negligence  to  be  established  by  the  eridence:  FeU^  t.  OveraO,  42  Ala. 
145;  AbbeU  v.  Fnderiek,  S6  How.  Pr.  08;  dlaury  y.  Co^  34  Md.  235| 
Third  Nat.  Bank  ▼.  Biyyd,  44  Id.  47;  8eoU  r.  Crew§^  2  a  a  522;  Stoiy  on 
Bail.,  sees.  883-338;  2  Kent's  Oom.  680. 

Rights  ov  tbm  Plbdoib.— As  has  been  alresdy  stited,  the  pladgee  has  a 
special  property  in  the  thing  pledged,  entitling  him  to  tiie  possessiofi  ol  it 
nntil  the  obligation  seeored  is  satisfied,  not  only  as  against  the  pledgor,  but 
also  against  all  the  world,  except  the  trae  owner,  where  the  property  has 
been  pledged  withont  his  consent.  He  is  consequently  entitled  to  maintslw 
any  action  for  the  protection  of  his  possession  and  special  rights  of  property, 
not  only  against  third  persons  who  wrongfully  interfere  with  the  same,  but 
also  against  the  pledgor,  if  he  wrongfully  obtains  or  retains  possession;  N^lm 
Y.  MarabU,  60  Ala.  366;  Ookman  v.  ShelUm,  2  McCord's  Ch.  126. 

BtOBT  ov  Plbdokx  to  Usb  or  Pbopebtt  Flsdgkd.— The  pledgee  may 
use  the  property  pledged  if  he  does  not  injure  it,  but  is  responsible  if  he  does; 
Thompmmy,  Patriek,  4  Watts,  414;  Lawrence  r.  Maxwell,  63  N.  T.  19.  The 
droumstanoes  under  which  such  use  is  Justified  are  thus  stated  by  ICr.  Jnstios 
Story,  following  the  admirable  analysis  of  Sir  William  Jones:  (1)  **If  tbs 
pawn  is  of  such  a  xkature  that  the  due  preeervation  of  it  requires  some  use^ 
there  such  use  is  not  only  justified,  but  it  is  indispensable  to  the  faithful  dis- 
charge of  the  duty  of  the  pawnee.  (2)  If  the  pawn  is  of  such  a  nature  that 
it  will  be  worse  for  the  use,  such,  for  instance,  as  the  wearing  of  dothes 
which  are  deposited,  there  the  use  is  prohibited  to  the  pawnee.  (3)  If  the 
pawn  is  of  such  a  nature  that  the  keeping  is  a  charge  on  the  pawnee,  as  if  it 
is  a  cow  or  a  horse,  there  the  pawnee  may  milk  the  cow  and  use  the  milk,  and 
ride  the  horse,  by  way  of  recompense  (as  it  is  said)  for  the  keeping.  (4)  If 
the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent,  there  it  seems  that 
the  pawnee  may  use  it;  as,  if  the  pawn  is  of  a  setting  dog,  it  may  weU  be 
presumed  that  the  owner  would  consent  to  the  dog's  being  used  in  partridge^ 
shooting,  and  thus  confirmed  in  the  habits  which  make  him  valuable.  So 
books,  which  will  not  be  injured  by  a  moderate  use,  may  be  read,  eiamined, 
and  used  by  the  pawnee.  (6)  If  the  use  will  be  without  any  injuiy,  and  yeft 
the  pawn  will  be  exposed  to  extraordinary  perils,  there  the  use  is  implied^ 
interdicted:"  Jones  on  Bail  81;  Story  on  BaiL,  sees.  329,  330. 

Right  or  Plbdou  to  Sux  Pledoxd  Pbopsbtt. — ^Upon  the  beooanqg 
due  of  the  obligation  for  which  the  pledge  is  given,  and  the  pledgor's  faihrra 
to  perform  the  same,  the  pledgee  does  not  thereby  become  the  owner  of  the 
thing  pledged  and  entitled  to  deal  with  it  as  his  own.  On  the  bappeniqg  ol 
such  events  there  are  three  remedies  which  the  pledgee  may  pursue:  he  may 
either  proceed  penonally  against  the  pledgor  on  the  debt  or  other  obligation; 
or  enforce  the  security  and  forecloae  the  pledgor's  right  of  redemption,  either 
by  a  suit  in  equity,  analogous  to  a  suit  for  the  foreclosure  of  a  mortgage;  or 
1^  a  sale  without  judicial  authorization,  after  giving  the  pledgor  reasonable 
notice  of  the  time  and  place  of  sale,  and  calling  upon  him  to  redeem.  Thai 
the  pledgee  may  elect  to  waive  his  rights  in  the  security,  and  proceed  agains4 
the  debtor  personally,  is  abundantly  settled  by  the  authorities:  Bobineon  ▼. 
Burins,  11  Iowa,  410;  IVhUweM  v.  Brigham,  19  Pick.  117;  Baink  qf  Ruilamd 
V.  Woodruff,  34  Vt.  89;  BaUerworih  v.  Kennedy,  6  Bosw.  143;  Elder  y.  Awsb, 
16  Wenil.  218;  Langdan  v.  Hull,  9  Id.  80;  Cam  v.  Boughkm,  11  Id.  106; 
Cleverly  v.  BraekeU,  8  Mass.  160:  BechwUh  v.  SiUey^  11  Pick.  482;  Townmmd 
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T.  NeweH  14  Id.  332;  WhUaker  r.  Swnmer,  20  Id.  399;  Dugan  ▼.  Spragm^ 
8  Ind.  600.  In  raoh  action  tito  pledgee  may,  in  Mine  of  the  states,  attach 
the  property  given  as  security:  Buck  ▼.  IngenoU,  11  Meto.  220;  Armdale  t. 
Mcrgan^  5  Sneed,  703. 

If  the  [pledgee  does  not  proceed  directly  against  the  pledgor,  he  may,  as 
has  already  been  stated,  foreclose  his  right  of  redemption  by  a  suit  in  equity 
and  a  Judicial  sale.  He  may,  however,  accomplish  the  same  result  by  means 
of  a  public  sale  of  the  articles  pledged.  To  render  such  public  sale  vajid,  it  is 
necessary  for  the  pledgee,  in  the  absence  of  a  stipulation  to  the  contraiy 
effect  in  the  contract,  to  call  upon  the  pledgor  to  redeem,  and  give  him  reason- 
able notice  of  the  time  and  place  of  the  proposed  sale:  Oa/y  v.  Mow^  34  Gal. 
322;  Eyatt  v.  ArgenH,  3  Id.  151;  Campbell  v.  Parher,  9  fiosw.  322;  Wilson  v. 
LUUe^  1  Sandf.  351;  Wheeler  v.  Newbotdd,  5  Duer,  29;  S.  C,  16  N.  Y.  392; 
MUUim  T.  J>ehon,  10  Bosw.  325;  Hasiina  v.  PaUenon,  1  Edm.  SeL  Gas.  120; 
Oeuet  V.  Howland,  45  Barb.  560;  Ltwis  v.  ^roAam,  4  Abb.  Pr.  106;  Bryan  v. 
BaltUmn,  52  K.  T.  233;  McNea  v.  Tenih  Nat,  Bomk,  55  Barb.  59;  Brown  v. 
Ward,  3  Duer,  660;  Ranhin  v.  McOuUough,  12  Barb.  103;  Cfarliei  v.  James, 
12  Johns.  146;  Bobmson  v.  Hurley,  11  Iowa,  410;  Onshman  v.  Hayee,  46  IlL 
145;  Parber  v.  Braneher,  22  Pick.  40;  Washbvm  v.  Pond,  2  Allen,  474; 
Jllowry  V.  Wood,  12  Wis.  413;  Stevens  v.  HwrOmrt  Bank,  31  Conn.  146;  Davis 
V.  Ikink,  39  Pa.  St.  243;  DiUer  v.  Brvbaker,  52  Id.  498;  Conyngham*a  Appeal, 
57  Id.  474;  Morgan  v.  Ihd,  3  CoL  551;  Cfoldsmidt  v.  Worthington  M,  JS. 
Church  Trustees,  25  Idinn.  202;  Baltimore  etc.  Ins.  Co.  ▼.  DaJbrymple,  25  Md. 
269.  Formal  notice  of  the  time  and  place  of  such  sale  is  not  necessary  if  the 
pledgor  already  have  actual  knowledge:  Alexandria  etc.  B.  B.  v.  Burke,  22 
Gratt.  254;  or  if  it  is  rendered  impossible  by  the  pledgor's  acts:  CUy  Bank  v. 
Babeock,  1  Holmes,  181.  Upon  the  same  principle  a  pledgor  who  consents 
to  a  proposed  manner  of  sale,  or  who  accepts  the  proceeds  thereof,  or  who 
ratifies  it  in  any  other  manner,  can  not  afterwards  object  that  it  was  not 
made  in  accordance  with  the  laws  regulating  the  sales  of  pledged  property: 
EemUtan  v.  State  Bank,  22  Iowa,  306;  Clark  v.  Bouvam,  20  La.  Ann.  70; 
Chmd  V.  Hugg,  41  Gal.  519;  Genet  v.  Hou^and,  45  Barb.  560.  Mere  inabiHty 
to  find  the  pledgor,  however,  Will  not  excuse  the  necessity  of  such  demand 
and  notice:  Strong  v.  National  etc.  Banking  Ast^n,  45  N.  Y.  718.  Although  it 
has  been  held  that  where  the  pledgor  has  gone  beyond  the  seas,  notice  may 
be  served  upon  his  agent:  Potter  v.  Thompson,  10  R.  L  1.  In  such  case  the 
only  safe  way  is  to  proceed  against  the  debtor,  personally,  or  bar  his  right  of 
redemption  by  an  equitable  suit  for  foreclosure.  This  latter  is  also  tha 
appropriate  remedy  where  the  security  consists  of  things  in  action,  except 
those  having  a  recognized  market  value,  such  as  government  bonds,  stocks, 
etc.:  Steams  v.  Marsh,  4  Denio,  227;  Wheeler  v.  Newbould,  16  N.  Y.  392; 
Gay  T.  Moss,  34  Gal.  125;  Donohoe  v.  GamJUe,  38  Id.  340;  Cktrliek  v.  James, 
12  Johns.  146;  Hart  v.  Ten  Eyek,  2  Johns.  Gh.  62;  De  Lisle  v.  Priestman,  1 
Browne,  176;  Bowman  v.  Wood,  15  Mass.  534;  Boynion  v.  Payrow,  67  Ma. 
587*  The  pledgee  can  not  be  compelled  to  sell  the  security  unless  there  is  a 
stipulation  in  the  contract  to  that  effect:  Badlam  v.  Tucker,  1  Pick.  400; 
Richardson  v.  Ins.  Co.,  27  Gratt  749;  Boteit  v.  McClellan,  48  HL  345;  Frank- 
tin  Savings  InsL  v.  PreetoHus,  6  Mo.  App.  470;  nor  is  he  liable  for  loss  if  the 
security  brings  less  than  the  estimated  value:  Ainsworth  v.  Bowen,  9  Wis. 
848.  He  can  not  become  the  purchaser  at  the  sale  of  the  pledge;  if  he  does 
so,  the  pledgor  may  treat  the  sale  as  either  void  or  valid.  If  he  elects  to 
treat  it  as  void,  the  relation  of  pledgor  and  pledgee  still  subsists:  Stokes  v. 

Prosier,  72  HI.  428;  Bank  qf  Old  Dominion  v.  Dubuque  etc.  B.B.,S  Iowa» 
Am.  Dao.  Vol.  XUZ— 47 
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277;  Brother  t.  Samly  11  La.  Ann.  228.  Asd  it  makeB  no  diSenoce  if  radi 
aolo  it  made  to  the  pledgee,  through  a  broker  at  pnblic  sale  in  the  broken* 
board:  BaUimon  etc  In$,  Co,  ▼.  IkUrpmple,  25  Md.  242;  Brffmrn  t.  JSdyiier, 
Id*  42ii  The  hankraptey  of  the  pledgor  does  not  deprive  the  pledgee  of  hli 
right  to  dispote  of  the  pledge  upon  default:  Jerome  t.  MeOarteTf  04  U.  S. 
7M;  Baeeh  r,  OredUan^  I  La.  Ann.  81. 

RxDmpnov  bt  Plkdgob.— If  no  time  ia  fixed  for  redemption  the  pledgor 
may  redeem  at  any  time.  Snch  right  of  redemptian  sorvivea  to  his  perKmal 
representattves:  Oorte^fou  t.  Lanshig^  2CaL  Om.  200;  Perry  ▼.  Ormg,  8  Md. 
616.  In  general,  however,  the  pledgor's  right  to  redeem  oommenoee  when  the 
debt  falls  dne,  and  if  action  ia  not  brooght  within  the  time  limited  by  the 
atatnte  of  limitations,  the  right  of  redemption  will  be  barred:  BoberU  t.  Sffbee^ 
80  Barb.  173;  Waterman  ▼.  Broom,  81  Fa.  St  161.  In  Tazas,  on  the  ooa- 
trary,  it  is  held  that  the  statnte  does  not  commence  to  run  nntil  the  pledgee 
shows  by  some  act  Ids  determination  to  put  an  end  to  the  contract:  /onea  t. 
Thwrmtmdj  5  Tex.  818.  If  upon  payment  or  tender  thereof,  the  pledgee 
neglects  or  refuses  to  redeliver  the  article  pledged,  the  pledgor  may  proceed 
against  him  either  by  an  action  of  replevin  or  trover,  and  generally  full  relief 
may  be  thus  obtained  at  law.  Under  extraordinary  circumstances,  as  where 
a  discovery  or  accounting  is  necessary,  or  where  the  security  has  been  as- 
signed, equity  has  jurisdiction  to  entertain  a  suit  for  redemption:  Chapmaim 
V.  Ttamer,  1  CaU,  280;  Flowere  v.  SprouXe,  2  A.  K.  Marsh.  54;  Brown  v. 
J^tmo^,  14  WiB.  693;  Joneey,  Smith,  2 Ves.  872;  Bartlettv.  /oAimou,  9 Allen, 
580;  MerriU  v.  Houghton,  61  N.  H.  61;  WhiU  Mte.  B,  B.  v.  Bojf  SUOe  Iron 
Co.,  50  Id.  67;  HaebrouekT.  Vandervoort,  4Sandf.  74;  Conyngham'e  Appeal^ 
67  Pa.  St.  474. 

BlOETB  AND  LlABIUTIBa  OV  PABTm  TO  PLKDOIB  OF  NBOOHABLB  IhBIBV- 

MDiTB. — See  this  subject  diseossed,  and  the  special  rulea  in  relation  thereto^ 
in  note  to  Miller  v.  Oett^obmrg  Bank,  84  Am.  Deo.  451. 


MoGliENllET  V.  MoGliENliET. 

[8  TSOUS,  109.] 

Scascn  ot  LnoTATioirB  mat  bb  Takbn  Adyantaox  ow  oh  Dbmusbie,  if 

the  petition  show  on  its  face  that  the  cause  of  action  is  baned. 
Gbxditobs  Oki.t  or  a  Qbahtoh  can  Attack  a  Tbaksrb  of  properly  to  a 
third  person  on  the  ground  of  fraud. 

SUBSXQTJBHT  PUBCHABBBS  OV  PB0PBBT7  SUBJBCT  TO  A  MOBTOAGB  OU  reCOfd  in 

another  state  are  not  affected  by  such  lien,  unless  they  have  aotoal  or 
constructive  notice  thereof;  and  a  petition  which  seeks  to  enfoiee  snoh 
lien  as  against  them  must  contain  an  averment  of  such  notice. 
Admission  bt  a  Defendant  that  a  Debt  Kakbed  bt  the  Statcti  ov  Ijx- 
ITATI0N8  has  only  been  paid  in  part  amounts  to  a  waiver  of  the  statnte 
and  an  acknowledgment  of  the  debt. 

FoBBaLOBUBE.    The  opinion  siatea  the  facts. 
Toakunif  for  the  plaintiff  in  eiror. 
ie,  for  the  defendant  in  error. 
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By  Court,  Ldsoomb,  J.  This  was  a  suit  broDght  hy  tbe  plaint- 
iff to  foreclose  a  mortgage.  Hie  petition  states  that  the  de- 
fendant, Stephen  O.  McClenney,  on  the  twelfth  of  Jnlj,  1839, 
executed  to  one  Justice  M.  Bawls,  a  conveyanoe  of  certain 
negroes  in  trust  to  pay  certain  debts,  to  become  due  to  the 
plaintiff  at  the  time  stated  in  the  mortgage;  the  last  payment 
falling  due  on  the  twenly-eighth  of  April,  1841.  In  the  eyent 
of  the  non-payment  of  the  debt  by  Stephen  G.  MoClenney,  the 
trustee,  at  the  request  of  either  of  the  beneficiaries  named  in 
the  trust  deed,  should  sell  at  public  auction  in  Union  town,  in 
the  state  of  Alabama,  where  the  mortgage  was  made,  and  where 
the  property  and  the  mortgagor  then  were  (first  giving  the  notice 
required  in  the  deed),  the  negroes,  or  so  many  of  them  as. 
should  be  necessary.  The  petition  further  shows  that,  until 
the  sale  should  become  necessary,  Stephen  G.  McOlenney 
should  use  and  control  the  properiy.  The  petition  also  alleges 
that,  in  the  spring  of  1840,  the  said  Stephen  G.,  without  the 
knowledge  or  consent  of  the  parties  to  the  trust,  brought  the 
negroes  to  the  then  republic  of  Texas.  That  in  1842  the  trustee 
died,  and  in  the  fall  of  that  year  Stephen  G.  McOlenney,  with- 
out  any  consideration,  transferred  the  negroes  to  Joseph  Floyd,, 
his  then  father-in-law.  Plaintiff  alleges  that  this  transfer  waa 
fraudulent,  and  that  Stephen  G.  McOlenney  retained  possession 
of  the  negroes.  That  Joseph  Floyd  dying  intestate,  G^rge  A. 
Floyd,  his  administrator,  sued  Stephen  G.  McOlenney  for  Vb» 
negroes,  which  suit  is  still  pending. 

This  suit  was  commenced  on  the  fifteenth  of  December,  1847, 
the  petition  was  taken  as  confessed  against  all  the  defend- 
ants except  Floyd  and  Stephen  G.  McOlenney.  On  the  thirty- 
first  of  March,  1848,  Floyd  filed  a  general  demiurrer,  and  other 
defenses;  and  at  the  succeeding  term,  without  leave  of  the  court, 
filed  his  exceptions,  setting  up  the  statute  of  limitations.  Tha 
defendant,  Stephen  G.  McOlenney,  for  answer,  filed  a  general 
denial,  and  answered  certain  interrogatories  in  the  case.  The 
court  sustained  the  demiurrer  and  exceptions  of  Floyd,  and  dis- 
missed the  suit  as  to  him;  and  the  cause  coniing  on  to  be  heard 
as  to  the  defendant,  Stephen  G.  McOlenney,  the  suit  was  also 
dismissed  as  to  him.  To  reverse  the  decrees  above  stated,  the 
plaintiff  obtained  a  writ  of  error. 

We  will  first  examine  the  decrees  on  the  demurrer  of  Floyd. 
The  petition  of  the  plaintiff  showed  that  the  debts,  to  secure 
which  the  mortgage  was  given,  had  been  due  more  than  four 
years  before  the  commencement  of  this  suit,  and  that  the  de- 
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fendanty  Stephen  G.  MoOleimeyy  had  been  within  the  juiisdio- 
tion  of  the  conrtB  of  Texas,  from  the  time  of  the  matorily  of  the 
notes,  and  according  to  the  decisions  of  this  court  in  the  case  of 
Coles  V.  Kdaey,  at  the  last  term,  2  Tex.  641  [47  Am.  Dec.  661], 
and  McKinney  S  JViUiama  and  Swermm  t.  Walher^a  AdnCr,  3  Id. 
93,  the  present  term,  the  statute  of  limitations  can  be  set  np  by 
way  of  demorrer,  to  the  cause  of  action,  if  the  petition  shows 
on  its  face  that  the  action  is  barred.  In  the  correctness  of  these 
dedsions  a  majority  of  the  court  entertain  the  fullest  confidence. 
Hie  setting  up  the  statute  by  way  of  exception  at  a  subsequent 
term  was  not  offering  a  new  defense;  it  was  nothing  more  than 
advising  the  plaintiff  of  one  of  the  grounds  of  defense  in  law 
intended  to  be  embraced  in  the  demurrer,  and  although,  accord- 
ing to  the  case  above  referred  to,  he  was  not  bound  to  set  up 
the  defense  as  a  special  exception  of  the  statute,  and  it  would 
have  been  available  without  doing  so,  yet  it  was  no  ground  of 
objection  on  the  part  of  the  plaintiffs,  that  the  defendant  had 
specially  advised  them  that  he  relied  on  that  defense.  The  only 
question  is  as  to  the  right  of  the  defendant  to  set  up  the  bar  of 
the  statute.  It  must  be  borne  in  mind  that  the  appellants  seek 
to  sustain  a  lien  on  certain  property  alleged  by  them  to  have 
been  transferred  by  Stephen  G.  McClenney  to  Joseph  Floyd  in 
1842;  it  is  true  they  allege  that  this  transfer  was  without  con- 
sideration and  fraudulent;  but  they  have  made  the  administrator 
of  Floyd  a  party,  and  they  aver  the  pendency  of  a  suit  between 
the  administrator  and  Stephen  G.  McClenney  for  the  negroes, 
founded  on  that  transfer.  Now  it  is  in  the  character  of  credit- 
ors alone  that  they  have  any  right  to  question  the  validity  of  that 
transfer;  unless  that  character  can  be  sustained,  it  would  be  an 
officious  intermeddling  in  them  to  attempt  to  disturb  the  trans- 
fer even  if  it  was  founded  in  fraud.  The  administrator  of  Joseph 
Floyd,  claiming  the  negroes  by  purchase,  from  Stephen  G.  Mc- 
Clenney, had  a  right  to  defend  himself,  by  showing  that  tha 
character  of  creditor  did  not  exist,  or  if  it  did,  it  would  no 
longer  sustain  the  lien.  And  one  ground  on  which  he  insists 
that  the  lien  has  been  discharged,  is,  that  the  statute  had  inter- 
posed a  bar  to  the  debt  secured  to  be  paid  by  the  lien;  this  lat- 
ter being  only  accessory  to  the  former,  it  had  to  fall  with  its 
principal.  This  we  believe  to  be  sound  doctrine,  and  we  have 
BO  decided  in  this  court:  Oraham  v.  Vining  S  Hmng^  1  Tex.  639, 
and  Stamper  v.  Johnson,  3  Id.  1;  and  it  has  been  repeated^  so 
ruled  in  Louisiana. 
There  is  another  ground  on  which  the  demuzxer  might  well 
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have  been  sastamed.  The  petition  does  not  contain  any  aver- 
ment, that  would  let  in  proof,  that  the  defendant,  claiming  as 
purchaser,  had  either  actual  or  constructive  notice  of  the  lien 
that  is  set  up  in  the  plaintiffs  petition.  Its  execution  in  Ala- 
bama, and  its  record  there,  cotdd  not  affect  eUher  creditors  or 
purchasers  here,  without  notice  actually  brought  home  to  them, 
or  such  facts  brought  to  their  knowledge  as  to  have  amounted 
to  notice:  See  Crosby  v.  Huston,  1  Tex.  203. 

lliere  is  another  ground  on  which  it  is  not  clear  but  that  the 
demurrer  was  well  taken.  The  plaintiffs  show  in  their  petition 
a  suit  pending  between  Stephen  G.  McClenney  and  the  defend- 
ant Floyd,  founded  on  the  transfer  of  the  negroes  to  Joseph 
Floyd;  they  do  not  allege  that  the  suit  had  been  coUusively 
instituted  and  conducted  between  them.  In  that  suit  Floyd, 
the  administrator,  sues  for  the  negroes,  and  the  vendor  of  his 
intestate  contests  the  validity  of  the  sale;  and  under  such  cir- 
cumstances it  is  not  so  clear  that  he  could  be  called  on  in  this 
action  to  sustain  and  litigate  a  matter  already  before  a  court  of 
competent  jurisdiction.  The  plaintiffs  could  have  had  their 
rights,  if  any,  well  secured  by  proceeding  against  their  debtor, 
Stephen  G.  McClenney,  in  the  event  of  his  succeeding  in  defeat- 
ing the  claim  of  Floyd,  and  upon  that,  it  seems  to  be  clear,  that 
their  recourse  must  depend  at  last.  On  this  point,  however,  it 
is  not  necessary  to  decide.  On  the  former  grounds,  we  are  sat- 
isfied that  there  is  no  error  in  the  decree  dismissing  the  petition 
on  the  demurrer  of  Floyd. 

As  to  tlie  correctness  of  the  decree  on  the  bill,  answer,  and 
exhibits  between  the  plaintiffs  and  the  defendant  Stephen  G. 
McClenney,  we  are  not  so  well  satisfied,  lliere  can  be  no  doubt, 
from  the  views  we  have  expressed  in  discussing  the  decree  on 
the  demurrer  of  the  defendant  Floyd,  that  a  good  and  complete 
defense  could  have  been  made  on  the  statutory  bar  by  this  de- 
fendant likewise,  but  he  has  not  set  it  up  in  any  way  that  has 
been  recognized  by  this  court.  He  appears,  and  as  it  is  a  matter 
of  form,  it  would  seem,  in  his  own  proper  person,  and  pleads  a 
general  denial,  and,  if  it  stopped  here,  we  might  perhaps  legit- 
imately draw  the  conclusion  tiiat  from  the  lapse  of  time,  seven 
years  since  the  property  was  brought  from  Alabama  to  this 
country,  and  no  assertion  of  claim  in  all  that  time,  and  no  excuse 
for  the  delay,  that  it  had  been  paid.  The  defendant,  however, 
in  his  answers  to  the  interrogatories  propounded  by  the  plaint- 
iffs, says,  that  only  a  port  of  the  debt,  not  amounting  to  one 
fourth,  had  been  paid,  and  that  he  ought  to  have  been  credited 
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with  thiB  payment.  Such  circnmstanoes  we  are  disposed  to  con- 
sider as  a  waiyer  of  the  statute,  and  an  acknowledgment  of  the 
debt.  The  lien  of  the  plaintiff  then,  as  far  as  it  could  be  done 
without  prejudice  to  purchasers  or  creditors,  should  be  sustained 
between  the  original  parties.  It  is  dear,  as  we  have  seen,  that 
the  lien  can  not  affect  the  rights  of  Floyd;  but  should  that 
incumbrance  be  removed,  by  Floyd's  failure  in  the  suit,  there 
would,  so  far  as  we  are  advised,  be  no  other  impediment  to  the 
plaintiffs  enforcing  the  lien  against  Stephen  Q.  McClenney. 
There  were  other  parties  made  defendants,  but  as  there  was  no 
decree  against  them  or  in  their  favor,  we  can  not  notice  any 
right  they  may  have,  as  they  are  not  before  us;  and  as  the  case 
will  goback  to  the  court  below,  so&ras  the  plaintiff  and  Stephen 
G.  McClenney  are  concerned,  the  court  will  dispose  of  the  other 
defendants,  not  here  mentioned,  accordingly  as  they  may  present 
their  rights. 

The  decree  of  the  court  below,  sustaining  the  demurrer  of  the 
administrator  of  Joseph  Floyd,  and  dismissing  the  cause  as  to 
him,  is  affirmed  with  costs  against  the  plaintiff  in  error. 

But  the  decree  of  the  court  below  dismissing  the  cause  as  to 
the  defendant  Stephen  G.  McClenney,  is  reversed,  with  costs 
against  him;  and  the  cause  as  to  him  is  remanded,  with  instruc- 
tions to  the  court  below,  to  enter  a  decree  as  to  him,  in  accord- 
ance with  the  principles  decided  by  this  opinion  of  the  court. 

StaTUTS   of  LZMITATXOIIB,  WHXir  MAT  BB  TaXSN  ASVABTAOS  OV  OH  Db* 

mvBMBi  Q^  Sleethr,  iftirpi^,  41  AnL  I>e&  232,  and  note;  Colet  v.  iCUpqi;  47 
11G61. 

Rboobdivo  or  Debd,  to  Oohbiitutb  Noticb,  mubt  bb  Mabb  or  Oouarr 
WHEBB  TUB  Lavi)  18  81TUATBD:  Hurdejf  V.  GorU,  44  Abl  Dm.  803.  As  to 
the  general  effect  of  irregolaiitiee  in  recording  deeds  and  other  inetmmcnlig 
■ee  note  to  Sawyer  v.  AdamM,  80  Id.  463. 

ACKKOWLEDOMBIIT    OF   DbBT,    WHBK    SUFFlOlBMT    TO    BSMOVB    BaB    OV 

Statdtb  of  LnuTAffiONS:  See  the  prior  omcc  in  this  eflriee  dted  in  notos  to 
EWoUt.  Leake,  9i  Am.  Deo.  814;  He^T.  Pru^  84  Id.  856|  Mma^eed  r. 
Freenmi,  41  LL  682. 


Gabtwbioht  v.  Chabebt. 

[S  Teus,  981.J 

Gratiob  fBOM  Which  thb  Clbbx's  8bal  has  bbbv  OmnBD  hj  ndstoke 

may  be  amended  so  as  to  snpply  the  omission. 
DBFBvnABT  by  Appbabino  a»d  Pleapino,  wrhout  OajBOHBO  or  esospi* 

ing  to  the  insaflioiency  of  the  process,  will  be  considered  to  have  ivaivsd 

any  objections  thereto. 
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PLAmmr  mat  Amxnd  ms  Dbclabatxon  ao  m  to  core  a  miiteke  In  fhe 
name  of  the  defendant,  eren  after  a  plea  in  abatement. 

AixowAircB  ov  AxBNDimrTS  to  PLBADnras  it  addreneed  to  the  eoaiid  dii- 
oration  of  the  ooort. 

AssuiiFsiT  on  several  promissoiy  notes.  The  defendant  was 
sned  by  the  name  of  Leon  Chobert.  The  citation  against  him 
did  not  contain  the  seal  of  the  court  An  application  being 
thezenpon  made  to  quash  the  citation,  the  court  allowed  it  to 
be  amended  by  affixing  the  omitted  seal.  The  defendant  then 
ap]>eared,  and  filed  a  plea  in  abatement,  to  the  effect  that  his 
name  was  Chabert,  and  not  Ohobert.  This  defect  the  court 
allowed  to  be  amended.  Plaintiff  had  judgment,  and  defend- 
ant brought  this  writ  of  error. 

J.  P.  Hendemoriy  Ardery,  and  Payne,  for  the  plaintiff  in  error. 

T.  J,  Jennings  f  for  the  defendant  in  error. 

By  Court,  Whseleb,  J.  (after  stating  the  facts).  For  the 
plaintiff  in  error,  it  is  insisted  that  the  court  erred  in  permitting 
the  amendment:  1.  Of  the  writ.     2.  Of  the  petition. 

1.  The  practice  of  permitting  the  amendment  of  defectiye 
writs,  so  as  to  cure  defects  occasioned  by  mere  clerical  omissions 
or  mistakes,  has  veiy  generally  prevailed  in  both  the  English 
and  American  courts:  1  Chit.  PI.  283;  Bariholemew  v.  Chor 
tamque  County  Bank,  19  Wend.  99;  People  v.  Steuben,  5  Id.  103; 
Dean  v.  Swift,  11  Vt.  331;  Oveneera  y.  Otis,  20  Pick.  38;  People 
T.  Superior  Court  of  New  York,  18  Wend.  675;  ScoU  y.  Macy,  8 
Ala.  250;  Edrrieon  y.  AgrumUural  Bank,  2  Smed.  &  M.  307; 
CuUer  y.  Baihbone,  1  Hill  (N.  T.),  204;  Fumiss  y.  EUis,  2  Brock. 
14;  Alford  y.  JolvMon,  9  Port.  320;  Fotier  y.  CoUina,  5  Smed.  ft 
M.  259;  Raymond  y.  Bmman,  4  Cow.  41;  BaU  y.  Claflin,  6  Pick. 
303  [16  Am.  Dec.  407];  Beck  y.  WiUiama,  5  Blackf.  374.  It  was 
recognized,  as  applicable  to  citations,  by  this  court,  in  the  case 
of  Kavanagh  y.  Brown,  1  Tex.  481.  The  only  question,  there- 
fore, which  need  now  be  considered,  is  as  to  the  propriety  of 
allowing  this  particular  amendment.  We  know  of  no  rule  of 
law,  nor  is  it  insisted  that  there  is  any  principle  or  precedent, 
which  forbids  the  amendment  of  an  omission  or  mistake  in  re- 
spect to  the  seal,  rather  than  in  resx)ect  to  any  other  essential 
requisite  of  a  citation.  And  it  would  be  difficult  to  assign  any 
satisfactory  reason  why  this  particular  defect  should  be  espe- 
cially incurable.  The  seal  is  an  ingredient,  in  the  formation  of 
a  citation,  not  more  particularly  defined  and  prescribed,  or  more 
certainly  required  by  the  statute,  than  the  style  of  the  writ,  the 


744  Cabtwright  v.  Chabert.  [TeKas, 

teste  in  fhe  name  of  the  derk,  the  names  of  the  parties  to  the 
snity  the  time  and  place  of  holding  the  court,  the  date,  and  the 
signature  of  the  clerk:  Acts  1846,  p.  866,  sec.  10.  And,  in- 
deed, it  would  seem  that  the  omission  of  the  seal  would  be  less 
likely  to  mislead  the  defendant  as  to  the  essential  facts,  of  which 
it  is  the  object  of  the  law  that  he  shall  be  apprised  bj  the  cita- 
tion, than  almost  any  other  one  of  these  essential  requisites  pre- 
scribed by  the  statute.  If,  in  respect  to  any  one  of  these 
requirements,  the  citation  may  be  amended,  why  not  also  in 
respect  of  the  seal  ?  It  does  not  seem  elsewhere  to  have  been 
considered  that  its  omission,  or  misapplication  even,  was  less 
the  subject  of  amendment,  than  other  defects  in  the  process. 
In  New  York,  in  a  case  where  the  seal,  attached  to  a  certiorari, 
was  not  the  seal  of  the  court  out  of  which  the  writ  issued,  an 
amendment,  by  affixing  the  right  seal,  was  allowed:  People  ▼. 
Steuben,  5  Wend.  108.. 

In  another  case,  a  venire  was  permitted  to  be  amended,  by 
adding  a  seal  and  filing  a  sheriff's  return  thereto,  nunc  pro  tunc: 
Jackson  v.  Brown,  4  Cow.  550.  In  Maine,  in  a  case  where  the 
derk  had  omitted  to  affix  the  seal  of  the  court  to  an  execution, 
it  was  held  amendable,  and  was  accordingly  amended,  even 
after  the  execution  had  been  extended  on  lands,  and  the  extent 
recorded:  Sawyer  y.  Baker,  8  Greenl.  29.  In  North  Carolina, 
where  sealing  is  necessary  to  the  validity  of  all  writs,  it  is  held 
that  the  court  has  a  discretionary  power  to  permit  an  original 
writ  to  be  amended,  by  adding  to  it  the  seal  of  the  court,  where 
that  had  been  omitted  before  the  writ  issued:  Clark  y.  HeUen,  1 
Ired.  421.  And  where  the  clerk  had  omitted  to  affix  the  seal  to 
writs  of  fi.  fa.  and  venditioni  exponas,  it  was  held  that  the  court 
might,  at  a  subsequent  term,  order  the  clerk  to  affix  its  seal  ta 
them,  nunc  pro  tunc:  Den  v.  McFarland,  Id.  84.  In  the  case  of 
Fleming  y.  Powell,  this  court  held  that  a  sheriff's  deed  might  be 
amended  by  the  insertion  of  the  words  descriptive  of  a  sealing, 
after  the  sheriff  had  gone  out  of  office.  Instances  of  the  allow- 
ance of  similar  amendments  might  be  multiplied;  but  these  will 
suffice  to  show  that  there  is  notiiing  in  the  mere  fact  of  sealing, 
or  in  the  nature  of  a  seal,  to  prevent  its  omission  from  being  the 
proper  subject  of  amendment. 

We  have  been  referred,  by  counsel  for  the  plaintiff  in  error,, 
to  the  case  of  Frosch  v.  Schlumpf,  2  Tex.  422  [47  Am.  Bee.  666], 
decided  by  this  court  at  the  last  term.  But  that  case  has  no- 
application  to  the  present  inquiry.  That  was  the  case  of  a  judg- 
ment by  default.    The  citation  neither  had,  nor  purported  to 
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have,  ihe  aathentication  of  a  seal;  and  we  decided,  that  being 
thus  defectiye,  it  was  not  a  l^gal  and  valid  citation  to  support  a 
judgment  by  de&ult.  No  question  of  amendment  was  presented 
or  considered.  But,  in  the  case  before  us,  the  defendant  ap- 
peared and  pleaded  without,  in  any  way,  objecting  or  excepting 
to  the  insufficiency  of  the  process,  or  the  amendment  of  the  cita- 
tion; and,  by  so  doing,  he  must  be  deemed  to  have  waived  the 
objection.  It  has  been  expressly  ruled,  that  though  a  writ,  with- 
out the  seal  of  the  court  issuing  it,  is  not  sufficient  to  comx)el 
the  defendant  to  plead,  or  make  any  defense;  yet,  an  appearance 
on  his  part  will  waive  the  defect:  Beeder  v.  Murray,  8  Ark.  450; 
OUbreaih  v.  KuykendaU,  1  Id.  50;  Womdey  v.  Cummins,  Id. 
180;  Davis  v.  Wood,  7  Mo.  162;  Miirai  v.  Euichinson,  1  Harr. 
(N.  J.)  46;  Pearce  v.  Swan,  1  Scam.  266;  Foot  v.  Knowles,  4 
Mete.  886.  The  principle,  indeed,  that  an  appearance  and  an- 
swer, without  objection  to  the  process,  will  waive  the  objection 
of  a  defective,  or  even  void  process,  is  too  familiar  to  require 
the  support  of  authorities. 

2.  As  to  the  misnomer.  Numerous  cases  have  been  cited  by 
counsel  for  the  defendant  in  error,  which  show  that  it  is  the  pre- 
vailing practice,  both  in  the  English  and  American  courts,  after 
a  misnomer  pleaded  in  abatement,  to  permit  the  plaintiff  to  cor 
rect  the  mistake  by  an  amendment:  1  Chit.  PI.  281  (7th  Am.  ed. 
from  the  6th  Lond.  ed.);  Owens  v.  Dubois,  7  T.  B.  698;  Maestaer 
V.  EerUi,  8  Mau.  k  Sel.  450. 

In  Maefiaer  v.  Hertz  (last  cited),  Le  Blanc,  J.,  said  he  saw  no 
difference  between  an  application  to  amend  the  name,  and  to 
amend  any  other  part  of  the  declaration.  It  certainly  would  be 
quite  difficult  to  point  out  any  sensible  distinction  unfavorable  to 
the  former,  when  the  mistake  sought  to  be  amended  consists,  as 
in  this  case,  in  the  mere  misspelling  of  the  name  in  a  single  letter. 
It  seems,  also,  to  have  been  the  opinion  of  Lord  Ellenborough 
in  the  case  just  cited,  that  the  doctrine,  maintained  in  that  case, 
allowing  the  amendment,  was  supported  by  precedent,  and  was, 
at  least,  as  old  as  the  time  of  Lord  Hardwicke.  The  practice 
seems,  indeed,  veiy  generally  to  have  prevailed  of  idlowing 
amendments  respecting  names  and  parties,  where  the  mistakes 
thus  corrected  have  been  much  more  material,  and  the  changf' 
effected  by  the  amendment  much  greater  than  in  the  present 
instance:  Fwmxss  v.  EHis,  2  Brock.  14;  Kincofid  v.  Howe,  10 
Mass.  208;  Colcord  v.  Swan,  7  Id.  291;  Parsons  v.  Plaisted,  18 
Id.  189;  Lowry  v.  Siowe,  7  Port.  486;  WUcox  v.  Hawkins,  8 
HaMrks,  84;  WUsan  v.  E^ng,  6  Teig.  498;  Bumhaim  v.  Samngs 
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Bank,  6  N.  H.  673;  Sherman  y.  Conn.  Riv.  Bridge,  11  Haas.  338; 
BuOard  v.  Nanhichet  Bank,  5  Id.  99;  Alford  t.  Johnson,  9  Port 
820;  Winder  y.  Lombard,  18  Pick.  57;  De&t/y«  y.  MoUere,  2  Mart. 
(N.  S.)  625;  LOlard  y.  Suckers,  9  Yerg.  64;  Green  y.  Deberry,  2 
Ired.  844;  Perley  y.  Brown,  12  N.  H.  498.  The  sapposed  strict- 
ness of  the  common  law  against  the  admission  of  amendments, 
appears  not  to  haye  had  its  origin  in  the  aneient  common  law, 
bat  in  an  ordinance  of  Edw.  I.,  which  forbade  amendments. 
And  there  were  some  things  amendable  at  the  common  law,  as 
it  then  stood:  1  Tom.  L.  Diet.  71.  But  if  it  be  conceded,  as 
insisted,  that  the  preyailing  liberality,  in  allowing  amendments, 
has  had  its  foundation  in  particular  statutes  in  England,  and 
the  seyeral  states  where  it  preyails;  it  can  not,  we  think,  be 
doubted  that  our  own  legislation  upon  this  subject  was  intended, 
to  introduce  here  a  practice  quite  as  liberal,  respecting  amend- 
ments for  the  furtherance  of  justice,  and  the  remoyal  of  objec- 
tions merely  technical,  and  designed  to  defeat  the  truth  and 
justice  of  the  case,  as  that  which  preyails  elsewhere,  under  the 
most  liberal  and  beneficial  statutes  upon  this  subject.  Our  sys- 
tem of  remedial  justice  eyidently  looks  to  its  administration 
with  as  little  regard  to  mere  forms  and  fictions,  and  unmeaning 
technicalities,  as  that  of  any  of  our  sister  states.  If  we  have 
had  fewer  and  less  comprehensiye  statutes  of  amendments  than 
some  of  them,  it  has  been  only  for  the  reason  that  there  has 
been  supposed  to  be  less  necessity  for  them,  under  the  system 
of  pleading  and  law  of  procedure  practiced  in  our  courts,  than 
in  those  states  where  a  system  of  rules  more  technical,  arbitrazy, 
and  inflexible,  had  been  early  introduced. 

There  has  been  no  tendency  to  unnecessary  strictness  in  prac- 
tice manifested  here,  to  suggest  the  necessity  of  further  legisla- 
tion upon  the  subject.  And  were  we  now  to  giye  to  our  laws 
upon  this  subject  a  construction  and  application  more  restricted 
and  rigid,  and  to  adopt  a  practice  here  more  technical,  and  leas 
liberal,  than  that  which  at  present  prevails  in  the  English  and 
American  courts,  no  one  at  all  &miliar  with  the  spirit  of  our 
legislation  can  doubt  that  we  should  fail  to  carry  out  in  praotioe 
its  true  spirit  and  intention.  We  should  certainly  depart  from 
what  has  hitherto  been  r^iarded,  by  the  profession  and  the 
courts,  as  the  peryading  genius  and  spirit  of  our  system  of 
remedial  justice.  We  should,  indeed,  it  may  be  apprehended, 
do  something  more  than  *'  hesitate  to  do  right." 

As  amendments  are  reducible  to  no  certain  rule,  and  as  the  < 
in  which  th^  may  be  allowed  are  not  susceptible  of  being 
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tidpated  and  proTided  for  by  poaitiye  regulations,  or  of 
comprehended  within  exact  legal  definitions,  they  must  be,  in 
a  great  measure,  addressed  to  the  sound  discretion  of  the  court 
in  which  the  proceedings  are  pending.  And  when  the  statute 
has  declared  that ''  the  pleadings  in  all  suits  may  be  amended 
under  the  direction  of  the  court,  and  upon  such  terms  as  it  may 
prescribe"  (acts  1846,  871,  sec.  84),  it  may  well  be  doubted 
whether  it  was  the  intention  of  the  law  that  the  discretion  thus 
conferred  upon  the  district  courts,  when  exercised  pursuant  to  the 
legislatiye  intention  in  permitting  amendments  for  the  advance- 
ment of  justice,  should  erer  be  the  subject  of  revision  here.  It 
would  be  a  different  case,  should  the  court  contravene  the  spirit 
of  the  law  by  refusing  1k>  allow  a  proper  amendment.  But  where 
a  discretion  is  thus  broadly  conferred,  with  but  a  single  restric- 
tion, and  that  as  to  the  time  of  amendment,  it  must  at  least 
be  a  strong  case  of  the  abuse  of  that  discretion,  to  require  this 
court  to  revise  its  exercise  by  the  court  upon  which  it  is  thus 
expressly  conferred.  The  present,  certainly,  is  not  such  a  case. 
The  amendments  in  this  case,  on  the  contrazy,  seem  fully  au- 
thorized by  precedent  and  authority;  and  to  have  been  allowed, 
not  in  a  manner  to  deprive  the  defendant  of  any  just  defense, 
but  with  the  design  and  effect  of  advancing  the  ends  of  substan- 
tial justice:  not  in  derogation  of  any  right  of  the  defendant,  but 
in  entire  accordance  vrith  the  intention  and  true  spirit  of  the 
law  upon  that  subject,  and  the  Inanifest  and  uncontroverted 
justice  of  the  case.  The  defendant  was  not  denied  the  right  of 
pleading  anew,  had  he  seen  proper  to  do  so,  any  defense  which 
he  may  have  had.  But  it  does  not  appear,  nor  is  it  pretended, 
that  he  offered  to  plead  any  other  defense  than  those,  the  benefit 
of  which  was  fully  accorded  to  him  in  the  court  below,  and 
which  presented  no  barrier  in  law  or  justice  to  the  right  of 
the  plaintiff  to  recover  in  this  action. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and 
that  it  be  afSrmed. 


AmnmMsiiTS  to  PLiAnnraa,  whxn  Allowkd:  See  this  sabjeot  diaouMd 
at  length  in  note  to  £^e9enmm  v.  ^MdgeU,  84  Am.  Dea  166;  Pmrcell  v.  ife- 
Fariandf  36  Id.  734,  and  prior  oeees  in  thii  aeriee  dted  in  note.  Back 
amendmenta  are  diaoretionary  with  the  trial  oonrt,  and  the  aUowanoe  or 
frjeetioD  thereof  are  generally  not  reriewable  on  appeal:  Newatt  v.  HmmBift 
t6  Id.  717;  Waiermtm  ▼.  HaU,  42  Id.  4S4. 
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Smtth  v.  Bbowh. 


(STBAs^aao.] 

^AiniB  Aim  THMER  Attornxts  abx  GnniTT  OF  OoKniiR  or  Coobt  f<ji 
inftitatiqg  and  tabmittiiig  a  fiotitioas  case  for  its  oonrideratioiL 

Waoxbs  ufov  AM  Abstkact  QuKsnoN  ov  Law,  not  ariiing  oot  of  pre- 
existing drcamttenoee,  or  upon  the  manner  in  wbkh  pablio  offimaia  have 
ezeeated  their  trust,  although  not  immoral  per  ae,  will  not  be  enforosd 
by  a  oourt  of  law. 

WaosBS.    The  opinion  states  the  faots. 

HdmHion  and  Oreen,  for  the  appellani. 

Hanoodt,  for  the  appellee. 

By  Ck>iirt,  Lipsoomb,  J.  This  suit  was  institated  onan  instni- 
ment  of  writing,  signed  by  the  defendant,  in  the  following 
words,  that  is  to  say:  "  I  hereby  bind  and  obligate  myself  to 
pay  Josiah  Smith  the  sum  of  one  hundred  and  fifty  dollars,  if 
he  furnish  at  the  town  of  New  Braunfels,  by  the  sixth  day  of 
Noyember  next,  any  law  of  the  state  of  Texas  showing  that  the 
next  legislature  of  the  said  state  will  be  composed  of  seyenty 
members  in  both  branches,  this  the  sixth  day  of  September, 
1848. "  The  plaintiff  alleged  that  he  had  performed  the  condition 
by  the  production  of  the  law;  the  defendant  denied  that  the 
act  produced  was  lawfully  and  constitutionally  passed. 

It  was  manifestly  the  object  of  the  parties  in  this  suit  to  ob- 
tain a  judicial  decision  on  the  constitutionality  of  the  apportion- 
ment act  of  the  last  session  of  the  legislature.  The  suit  is  not 
founded  on  a  bona  fide  transaction.  It  is  either  an  entire  fic- 
tion, or  it  is  a  wager,  designed  to  effect  the  same  object.  Fio- 
titious  cases  are  often  presented  in  the  form  of  a  wager,  because 
eyeiy  wager  is  not  in  contravention  of  law;  but  every  fictitious 
case  is  a  contempt  of  the  court,  and  when  known  to  be  such, 
has  subjected  the  parties  to  the  severe  animadversion  of  the 
court;  such  as  fine  and  imprisonment.  In  the  matter  of  E.  J. 
Elsaw^AJi  attorney,  3  Bam.  &  Cress.  597;  S.  C,  10  Eng.  Com.  L. 
272,  a  special  case  was  stated  for  the  opinion  of  the  oourt:  the 
greater  part  of  the  statement  was  fictitious;  the  court  fined  the 
attorney.  The  defendant,  by  affidavit,  stated  his  reasons  for 
wishing  to  obtain  the  opinion  of  the  court  speedily,  and  that  he 
was  not  actuated  by  any  corrupt  or  fraudulent  motive,  and  that 
he  had  already  incurred  an  expense  of  forty  pounds  in  the  busi- 
ness. Abbott,  chief  justice,  said, ''  It  is  impossible  to  pass  over 
a  case  of  this  kind  without  notice;  but  as  it  appears  that  the 
party  before  the  court  did  not  intend  any  fraud,  and  that  he  has 
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already  inoaxzed  an  ei^nse  of  forty  pounds  in  the  oonrae  of 
the  pxooeeding8«  the  object  of  the  oonrt,  which  is  to  preTent  the 
repetition  of  each  a  practice  in  future,  will  be  answered  by 
ordering  him  to  pay  a  fine  of  forty  pounds,  and  to  be  impris- 
oned untU  that  fine  be  paid."  The  case  in  which  this  fiction 
was  attempted  to  be  practiced  is  entitled  Ibx  y.  Dodds;  and 
it  will  be  seen,  that  on  the  suspicion  of  its  being  a  fiction, 
the  court  had  directed  the  master  to  report  whether  it  was  a 
fiction.  And  on  his  report  coming  in,  the  case  was  stopped, 
and  not  permitted  to  proceed  further.  In  the  case  of  Ooxe  t. 
PhiUips,  Hardw.  237,  Lord  Hardwicke  held  a  fictitious  action 
to  be  a  contempt  of  court,  and  committed  the  parties  and  their 
common  attorney.  In  Brewster  y.  KUchin,  Comb.  425,  which 
was  a  feigned  issue.  Lord  Chief  Justice  Holt  said,  if  he  had  not 
thought  it  had  been  directed  out  of  chancery,  he  would  not 
haye  tried  it;  and  his  lordship  added,  '^Do  you  bring  fob 
actions  to  learn  the  opinion  of  the  court?" 

In  the  case  of  Fletcher  y.  Peck^  6  Cranch,  147, 148,  which  in- 
yolyed  yexy  important  principles.  Judge  Johnson  said:  '*  I  haye 
been  yexy  unwilling  to  proceed  to  the  decision  of  this  case  at 
all.  It  appears  to  me  to  bear  strong  eyidence  upon  the  face  of 
it,  of  being  a  mere  feigned  case.  It  is  our  duty  to  decide  on 
the  rights,  but  not  on  the  speculations,  of  parties;  my  confi- 
dence, howeyer,  in  the  respectable  gentlemen  who  haye  been 
engaged  for  the  parties,  has  induced  me  to  abandon  my  scruples, 
in  the  belief  that  they  would  neyer  consent  to  impose  a  mere 
feigned  case  upon  this  court."  The  same  confidence  in  the  re- 
spectable gentlemen  who  haye  been  concerned  in  this  case,  in 
the  like  manner,  forbids  the  indulgence  of  a  suspicion  that  thej 
would  impose  a  feigned  case  on  this  court.  But  notwithstand- 
ing the  language  in  which  the  obligation  is  couched,  we  can  not 
place  any  other  construction  on  it  than  that  it  is  a  wager.  No 
one  can  belieye  that  it  was  designed  as  a  compensation  for  the 
trouble  and  labor  of  procuring  the  act  of  the  legislature,  prop- 
erly authenticated,  from  the  state  department;  and  the  record 
shows,  that  on  the  production  of  the  act,  as  eyidence  of  per- 
formance by  the  plaintiff,  the  defendant,  in  his  answer,  denied 
that  it  was  a  law,  because  not  passed  in  conformiiy  with  the 
constitution;  we  shall  therefore  proceed  to  consider  it  as  a 
wager.  At  common  law,  wagers  were  allowed  to  be  a  good 
ground  of  action,  if  not  on  a  subject  forbidden  by  law,  or  con- 
tnuy  to  policy,  or  to  good  morals.  The  case  of  Henhin  y. 
Chtms^  12  East,  247,  **  was  an  action  of  asswrnpsU  upon  a  wager 
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of  thxee  hnndxed  ponnds,  upon  tihe  pnotioe  of  fhe  oooxt, 
whether  a  person  ooold  he  hiwfally  held  to  haQ  on  a  speeial 
original  for  a  debt  under  forty  pounds.  It  was  entered  for  trial 
at  the  hist  sittings  at  GhuldhaU,  before  Lord  Ellenboroagh.  G. 
J.y  who,  on  hearing  the  natore  of  the  cause,  reprehended  the 
indecoram  of  the  attempt  to  obtain,  in  this  manner,  the  opinion 
of  the  oonrt  upon  a  question  of  law  or  judicial  practice,  in 
which  the  parties  had  no  apparent  interest  other  than  what  the 
wager  itself  created;  and  his  lordship  refused  to  try  the  cause, 
telling  the  plaintiff's  counsel  that  he  might  apply  to  this  court 
upon  the  subject  if  his  client  felt  aggrieved  by  such  refusal." 
On  the  question  being  presented  to  the  other  judges,  they  con- 
curred with  the  lord  chief  justice  on  the  propriety  of  his  refusal 
to  tiy  a  cause  of  this  description,  and  his  lordship  added,  '*  that 
courts  of  justice  were  constituted  for  the  purpose  of  deciding 
really  existing  questions  of  right  between  parties,  and  were 
not  bound  to  answer  whateyer  impertinent  questions  persona 
thought  proper  to  ask  them  in  the  form  of  an  action  on  a  wager. 
That  though  there  was  nothing  immoral  in  the  subject  of  this 
wager,  yet  he  considered  it  as  an  extremely  impudent  attempt 
to  compel  the  court  to  giye  an  opinion  upon  an  abstract  ques- 
tion of  law,  not  arising  out  of  pre-existing  circumstances,  in 
which  the  parties  had  an  interest. '*  And  Le  Blanc,  J.,  said, 
"  that  if,  by  any  other  proceedings  in  court,  it  appeared  that, 
in  truth,  no  such  wager  had  really  been  made,  the  court  would 
know  how  to  deal  with  the  case." 

In  this  case,  as  presented  by  the  record,  it  would  be  extremely 
improper  to  inquire  into  the  conduct  of  an  independent  depart* 
ment  of  the  goyemment  on  an  issue  in  which  the  parties  had  no 
interest  other  than  that  created  by  the  wager  sued  for.  The 
wager  is  obnoxious  to  another  objection;  it  implicates  the  in- 
tegrity of  high  functionaries  of  the  legislative  department  in  the 
discharge  of  an  official  trust,  in  a  way  in  which  they  can  not  be 
heard  in  their  defense.  If  those  functionaries  are  justiy  chaige- 
able  with  the  delinquencies  urged  in  the  record  against  them, 
such  derelictions  are  not  proper  subjects  of  a  wager;  and  if  not, 
it  would  be  doing  them  great  injustice  to  allow  their  conduct  to 
become  the  subject-matter  of  a  gambling  contract.  The  ends 
of  public  justice  can  be  attained  without  resorting  to  sncsb 
means.  The  court  below  did  not  err  in  refusing  to  give  the 
plaintiff  a  judgment.    That  judgment  is  affirmed. 

Party  mat  bb  Punished  for  Contempt  for  pRAcncoro  an  Impobriob 
mpoH  THX  Court:  Oibmm  ▼.  TiUan,  17  Am.  Deo.  308. 
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Oasono  Coht&acts,  whkn  Iluoal:  See  thii  eabjeet  ditooMed  at  kngtk 
in  note  to  /State  ▼.  Smith,  83  Am.  Deo.  132;  Ihumm  v.  Birotker^  40  Id.  07» 
•nd  prior  0M«  in  tide  eeriee  died  in  note. 


Ln:';i:^i.M 


t;.  Db  LA  Bauil 

[S  TBua,  408.1 

PoBOBAfls  ST  Alt  Adminibtratob  ov  thx  Hsnt'b  InmuBST  In  the  land  be- 
longing to  the  intestate  is  not  void  per  se,  and  the  heir,  and  thoee  claim- 
ing nnder  him,  can  only  attack  saoh  sale  by  showing  fiand  on  the  part, 
of  the  administrator  in  proooring  saoh  pnrohaae. 

Suit  brought  by  the  heirs  at  law  of  one  Joaeph  de  la  Baum^ 
against  the  defendant,  to  set  aside  a  sale  of  real  estate.  It  ap- 
peared from  the  pleadings  and  evidenoe  that  at  the  time  of  the 
sale  the  defendant  was  tiie  administrator  of  De  la  Banm.  The 
farther  facts  appear  in  the  opinion. 

OiUeqpie,  Wdjh^  and  J,  A.  Paachal,  for  the  appellants. 

Howard^  for  the  appellees. 

By  Court,  Lipsooiib,  J.  Thequestions  to  be  discussed  in  this 
case,  are:  Can  an  administrator  porohase  from  an  heir  of  his 
intestate,  his  interest  in  the  lands  belonging  to  the  succession  t 
Oan  the  vendor,  under  such  circumstances,  at  his  option,  set 
aside  a  purchase  and  sale  so  made,  without  showing  any  fraud 
on  the  part  of  the  administrator  in  procuring  such  purchase  ? 

There  are  supposed  to  have  been  decisions  on  the  questions 
here  presented,  both  in  England  and  America,  not  easily  to  be 
reconciled;  and  the  difScnliy  seems  to  haTe  arisen,  in  determin* 
ing  whether  the  parties  are  to  be  considered  as  occupying  and 
standing  in  the  relation  of  trustee  and  ces^t  que  trust  to  each 
other:  and  if  so,  imder  what  qualifications  the  rule,  that  a 
trustee  to  sell  can  not  purchase,  is  to  be  received.  In  discuss- 
ing the  restraints  imposed  on  contracts  between  persons,  who 
stand  in  the  relation  of  a  fiduciary  and  benefidaiy.  Judge  Story 
says,  "  that  the  principle  applies,  howeyer  innocent  tiie  pur- 
chaser may  be  in  a  given  case.  It  is  poisonous  in  its  conse- 
quences. The  cestui  qwe  trust  is  not  bound  to  prove,  nor  is  the 
court  bound  to  decide,  that  the  trustee  has  made  a  bargain  ad- 
vantageous to  himself.  The  fact  may  be  so,  and  yet  the  partj 
not  have  it  in  his  power  distinctly  and  clearly  to  show  it. 
There  may  be  fraud,  and  yet  the  party  may  not  be  able  to  show 
it.    It  is  to  guard  against  this  uncertainty,  and  hazard  of  abuse. 
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and  to  remoTe  the  trustee  from  temptation,  that  the  role  does 
and  will  permit  the  ceshii  que  trusi  to  come  at  his  own  option, 
and  without  showing  any  essential  injniy,  to  insist  npon  hav- 
ing the  experiment  of  another  sale.  So  that,  in  fact,  in  all 
where  a  purchase  has  been  made  by  a  trustee,  on  his  own 
count,  of  the  estate  of  his  ces^ut  que  tmst,  to  set  aside  the  sale, 
whether  bona  fide  made  or  not.  It  apjdies  to  executors  and  ad* 
ministrators,  who  are  not  permitted  to  purchase  up  the  debts 
of  the  deceased,  on  their  own  account;  but  whatever  advantag? 
is  thus  derived  by  them,  by  purchase  at  an  undervalue,  is  for 
the  common  benefit  of  the  estate.  Indeed,  the  doctrine  may  be 
more  broadly  stated,  that  executors  and  administrators  will  not 
be  permitted,  under  any  circumstances,  to  derive  a  personal 
benefit  from  the  manner  in  which  they  transact  the  business  or 
manage  theassetsof  the  estate:"  8  Story's Eq.,  sec.  322,  pp.  827, 
828.  The  doctrine  seems  to  be  very  general,  and  applied  tc 
every  kind  of  trust:  but  we  will  see,  by  and  by,  whether  the  au- 
thor designed  to  include  a  purchase  of  property  made  by  an  ad* 
ministrator  from  the  heir. 

In  the  case  of  SiaUings  and  Wife  v.  Forefmaoi^  AdvCr^  9 
Hill's  Ch.  405,  Judge  <yNeall  says:  ''The  naked  question  in 
this  case,  is,  whether  an  administrator  selling  the  personal 
estate  of  his  intestate,  under  an  order  of  the  ordinary,  can  be 
allowed  to  become  the  pxuchaser,  when  he  sells  fairly,  and  paj9 
the  full  value.  I  think  he  can;  and  that,  in  this  respect,  exee- 
utors  and  administrators  constitute  an  exception  to  the  rule, 
that  a  trustee  to  sell,  can  not  purchase."  On  the  circuit  it  had 
been  ruled,  that  the  sale  was  void,  on  the  supposed  authority  of 
Edmonds  v.  Crenshaw  and  MoManis,  1  McOord's  Ch.  252,  260, 
in  which  the  drcuit  judge  supposed  the  doctrine  to  be  broadly 
laid  down,  that  an  executor's  purchase,  at  his  own  sale,  was  void, 
and  the  slave  purchased  still  the  property  of  the  estate.  Judge 
O'Neall  reviews  this  case,  and  shows  that  it  was  not  decided  on 
that  principle,  but  on  the  ground  that  the  executor  had  not 
complied  with  the  terms  of  the  sale,  and  had  never  paid  the 
price.  He  also  reviewed  all  the  previous  cases  decided  in  that 
state,  from  the  revolution  down,  and  insisted  that  in  none  of 
them  was  it  decided  contrary  to  his  opinion.  The  other  judges, 
Harper  and  Johnson,  concurred.  This  case  seems  to  be  directly 
against  the  doctrine  of  Judge  Story,  in  the  text  cited. 

There  is  a  note  to  the  third  volume  of  Story's  Eq.  Jur.  814;, 
in  which  the  opinion  of  Lord  Brougham,  in  Hunier  v.  Atkins,  8 
Myl.  &  E.  113,  is  given.    His  lordship  is  very  full  and 
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in  laying  down  what  he  conceiTed  to  be  the  pxindpleB  goTexn- 
ing  contractB  between  personB  standing  in  the  relation  of  tnustee 
and  cestui  que  trust.  He  sajs:  **  There  is  no  dispute  upon  the 
mlee  regulating,  generally  speaking,  cases  of  this  description. 
Mr.  Alderman  Atkins  is  either  to  be  regarded  in  the  light  of  an 
agent  confidentially  intrusted  with  the  management  of  Admiral 
Hunter's  conoemsy  a  person,  at  least,  in  whom  he  placed  a  vexy 
especial  confidence,  or  he  is  not.  If  he  is  not  to  be  so  regarded, 
then  a  deed  of  gift,  or  other  disposition  of  property  in  his  fiivor, 
must  stand  good,  unless  some  fraud,  by  misrepresentation,  or 
suppression  of  facts,  misled  him,  or  he  was  of  unsound  mind 
when  the  deed  was  made.  If  the  alderman  did  stand  in  a  con- 
fidential relation  towards  him,  then  the  party  seeking  to  set 
aside  the  deed,  may  not  be  called  upon  to  show  direct  fraud,  but  he 
must  satisfy  the  court,  by  the  circumstances,  that  some  advan- 
tage was  taken  of  the  confidential  relation  in  which  the  alder- 
man stood.  If  the  alderman  stood  in  any  of  the  known  relations, 
to  the  admiral,  of  guardian  and  ward,  attorney  and  client,  trustee 
and  cestui  que  trusty  then,  in  order  to  support  the  deed,  he  ought 
to  show  that  no  such  advantage  was  taken;  that  all  was  fair; 
that  he  reeeiyed  the  bounty  freely  and  knowingly  on  the  giver's 
part,  and  as  a  stranger  might  have  done.  For  I  take  the  rule 
to  be  this:  there  are  certain  relations  known  to  the  law — as 
attorney,  guardian,  trustee.  If  a  person  standing  in  this  rela- 
tion to  client,  ward,  or  ceshii  que  trust,  takes  a  gift,  or  makes  a 
baigain,  the  proof  lies  upon  him  that  he  has  dealt  with  the  other 
party,  client,  ward,  etc.,  ezacUy  as  a  stranger  would  have  done; 
taking  no  advantage  of  his  infiuenoe  or  knowledge;  putting  the 
other  party  on  his  guard;  bringing  everything  to  his  knowledge, 
which  he  himself  knew.  In  short,  the  rule,  righUy  considered, 
is,  that  a  person  standing  in  such  relation  must,  before  he  can 
take  a  gift,  or  enter  into  a  transaction,  place  himself  exactiy  in 
the  same  situation  a  stranger  would  have  been  in,  so  that  he  gain 
no  advantage  whatever  from  his  relation  to  the  other  party, 
beyond  what  may  be  the  natural  and  unavoidable  consequence 
of  kindness  arising  out  of  that  relation,''  etc.  He  says  "  that 
the  ruling  in  Oibson  v.  Jet^es,  6  Yes.  277;  WrighJt  v.  Proud,  18 
Id.  188;  Hatch  v.  Haich,  9  Id.  296,  and  Harris  v.  Tremenheere, 
15  Id.  40,  amounts  to  nothing  more  than  that,  in  such  cases, 
suspicion  attaches  on  the  transaction,  and  calls  for  minute  ex- 
amination. That  these  cases  are  all  consistent  with  the  rules 
in  the  above  opinion  in  Hunter  v.  AUcws.** 

These  cases  are  referred  to  by  Judge  Story,  in  support  of  the 
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more  strmgent  rule,  that  the  sale  can  be  set  aside  at  iihe  option 
of  the  ceshii  que  trusty  and  jet  it  does  not  seem  that  Lord 
Brougham  carried  the  doctrine  to  that  extent.  I  have  before  in- 
timated that  Judge  Story  may  not  hare  been  correctly  under- 
stood in  the  text  cited  from  his  Equity  Jurisprudence.  He  may 
not  have  intended  that  his  remarks  should  apply  to  a  contract  of 
sale  of  property  between  the  trustee  and  cestui  quue  trusty  in 
which  the  trustee  was  the  purchaser,  and  the  beneficiary  the 
vendor.  That  he  did  not  intend  that  the  rule  laid  down  by  him, 
in  his  text,  should  be  taken  without  some  restrictions,  would 
seem  to  be  fairly  inferable  from  his  remarks  in  sec.  816,  p.  821, 
in  which  he  says:  '^  In  all  cases  of  purchases  and  bargains  re- 
specting property,  directly  and  openly  made  between  principals 
and  agents,  the  utmost  good  fiiith  is  required:  the  agent  must 
conceal  no  facts  within  his  knowledge,  which  might  influence 
the  judgment  of  his  principal  as  to  the  price  or  value."  Again, 
the  illustrations  given  in  the  text  cited  first,  in  which  the  rule 
is  supposed  to  be  laid  down  that,  in  all  cases  of  trust,  the  sale 
could  be  set  aside  at  the  option  of  the  beneficiary,  whether  fair 
or  not  so,  on  a  critical  examination,  will  not  bear  the  construc- 
tion in  the  unqualified  manner  supposed  by  some.  ''As  if  an 
agent  sells  to  his  principal  his  own  property  as  the  property  of 
another,  without  disclosing  the  fact,  the  bargain,  at  the  election 
of  his  principal,  will  be  held  void.  So,  if  an  agent,  employed 
to  purchase  for  another,  purchases  for  himself,  he  will  be  con- 
sidered the  trustee  for  his  employer.  Therefore,  if  a  person 
is  employed  as  an  agent  to  purchase  up  a  debt  of  his  principal, 
he  can  not  purchase  the  debt  on  his  own  account,  for  he  is 
boimd  to  purchase  it  at  as  low  a  rate  as  he  can,  and  he  would 
otherwise  be  tempted  to  violate  his  duty."  Similar  illustrations 
are  given  in  the  text,  in  relation  to  an  executor  and  adminis- 
trator, who  is  not  permitted  to  purchase  the  debt  of  the  deceased, 
on  his  ownaccount.  And  again,  in  the  text,  it  is  said  that "  in  all 
cases  where  a  purchase  has  been  made  by  a  trustee,  on  hisownao- 
count,  of  the  estate  of  his  cestui  que  truM,  although  sold  at  pub- 
lic auction,  that  the  rule  does  and  will  permit  the  cestui  que  inist 
to  come,  at  his  own  option,  and,  without  showing  essential  in- 
jury, to  insist  on  the  experiment  of  another  sale." 

From  which,  it  may  be  understood,  that  it  was  not  intended 
to  extend  the  rule  to  any  other  contract  of  sale,  than  such  as 
were  made  under  a  trust  to  sell;  and  not  to  a  contract  of  sale  of 
property  made  by  the  beneficiary  to  a  trustee  not  authorised  to 
•ell.    U  this  was  the  true  meaning  of  the  text,  the  difference 


l>6a  184&]  Ebskine  v,  De  la  Baum.  755 

1)etw6en  these  eminent  jurists  consists  in  this,  that  Judge  Stoiy 
says:  if  a  trastee  to  sdl  is  the  purchaser,  it  is  voidable  at  the 
mere  will  of  the  benefidazy;  and  Lord  Brougham  rests  it  on 
the  good  fidth  of  the  transaction,  making  the  eameyprimafade^ 
Toidable,  and  throwing  the  burden  on  the  agent  to  rebut  the 
presumption,  and  show  the  good  fiiith  of  the  transaction.  It 
has  been  shown  that,  according  to  the  doctrine  held  in  South 
Carolina,  in  StaUings  and  Wife  v.  Foreman^  executors  and  admin- 
istrators, who  sell  under  an  order  of  the  court,  constitute  an 
exception  to  the  rule,  that  a  trustee  to  sell  can  not  purchase^and 
that  they  can  purchase. 

Between  such  distinguished  jurists,  it  is  a  difficult  and  some- 
what invidious  task,  to  decide  which  should  be  preferred. 
Nevertheless,  it  is  a  duty  we  have  to  perform.  We,  there- 
fore, I  trust,  with  becoming  diffidence,  are  constrained  to  be- 
lieve that  the  rule  laid  down  in  Hunter  v.  Atkins,  supra,  is  well 
sustained  by  authoriiy;  and  that,  on  principle,  it  is  safer,  and 
better  calculated  to  accomplish  the  ends  of  justice,  without  en- 
croaching on  tiie  freedom  of  the  will  of  parties  to  a  contract, 
than  the  rule  sanctioned  by  the  authority  of  Judge  Story.  Be- 
straints  on  the  will  of  the  contracting  parties  should  seldom  be 
imposed,  unless  absolutely  necessary  to  secure  the  rights  of 
others,  or  to  sustain  the  general  policy  of  the  law.  It  is,  how- 
ever, the  duty  of  courts,  by  the  application  of  well-acknowledged, 
judicious  rules  of  evidence  in  the  administration  of  the  law,  to 
give  effect  to  what  is  intended  to  shield  the  weak,  the  dependent, 
and  confiding,  from  the  deceitful  practices,  the  cunning  and 
fraud  of  those  who  may  attempt  to  avail  themselves  of  circum- 
stances that  may  enable  them  to  use  such  advantages.  But,  at 
the  same  time,  much  care  should  be  observed,  to  prevent  what 
was  intended  as  a  shield,  from  being  made  the  occasion  of  the 
perpetration  of  frauds  as  great  as  those  designed  to  be  prevented. 
If  the  benefidaiy  can,  at  his  will,  without  assigning  any  want  of 
fiiimess  in  the  transaction,  set  it  aside,  I  am  not  aware  of  any 
law  requiring  it  to  be  done  in  any  given  time;  and  it  would,  cer- 
tainly, enable  him  to  speculate  on  the  chances  of  the  apprecia- 
tion of  the  property  he  had  sold  fairly,  with  a  fuU  knowledge  of 
his  title,  and  the  value  at  the  time  when  sold.  Should  it  depre- 
ciate in  value,  he  would  never  be  heard  to  complain,  and  ask 
that  it  should  be  set  aside;  but  should  it  appreciate,  he  would 
chdm  the  advantage.  A  rule  that  would  permit  this  to  be  done, 
can  neither  be  required  by  an  enlightened  policy,  nor  be  sano* 
tioned  by  principles  of  sound  moralily. 
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The  Yozj  oaae  before  fhe  ooort,  should  it  be  held  that  the  fact 
of  the  plaintiff  in  error  being  an  administratory  made  him  a 
tmstee  to  sell,  would  present,  in  the  strongest  light,  the  un- 
soundness of  the  role,  and  the  flagrant  injustice  that  might  be 
perpetrated  under  its  influence.  The  year  1841  will  long  be 
remembered  as  the  period  of  the  greatest  gloom  and  depression 
in  the  hopes  of  the  friends  of  Texas.  A  want  of  money,  of 
credit,  and  of  confidence  in  the  permanency  of  the  govemment, 
prevailed  to  such  an  extent  that  few,  from  the  Brazos  westward, 
would  have  remained,  if  they  had  possessed  the  means  of  gettizig 
away,  or  could  have  been  permitted  to  carry  their  slaTcs  to  a 
place  of  greater  security,  under  the  protection  of  the  law.  Few» 
however  sanguine  their  hopes,  beliered  that  land  possessed  any 
intrinsic  value.  Whether  it  was  worth  anything,  was  a  matter 
of  mere  speculation,  dependent  on  the  chapter  of  accidents.  It 
was  at  this  time  of  darkness  and  distress,  that  the  vendors,  then 
domiciliated  beyond  the  limits  of  the  republic,  in  the  state  of 
Louisiana,  sold  the  land  in  question.  The  record  shows  that 
they  were  not  ignorant  of  their  title  to  the  land;  and  from  the 
fact  of  their  non-residence,  it  may  be  inferred  that  they  had  no 
confidence  in  the  government  to  give  protection  to  person  and 
property.  The  fact  of  the  vendors  being  domiciliated  out  of 
Texas,  has  been  referred  to,  not  that  their  title  to  the  land,  at 
ihe  time  of  the  sale,  is  to  be  decided;  but  as  their  title  might  be 
-questioned  on  that  ground,  it  has  been  merely  inddently  no- 
ticed as  one,  among  other  eircumstaiioes,  by  which  the  tnmsao- 
iion  was  attended,  that  may  justly  have  been,  taken  into  oonsid- 
eiation  by  the  parties.  The  deed  was  made  in  Looisiana,  bat 
was  acknowledged  and  proved  by  one  of  the  parties  after  aooom* 
panying  the  vendee  to  Texas. 

But  a  great  and  happy  change  in  the  prospects  of  the  coun- 
try had  been  brought  about.  The  troops  of  the  United  States 
had  taken  a  position  on  the  frontier,  and  diq^dayed  the  agis  oi 
their  standard  between  the  citizens  and  the  enemy.  Confidence 
was  restored^-Hinnexation  of  Texas  to  the  United  States  had  been 
consummated,  and  none  doubted  her  disposition  or  ability  to 
sustain  her  engagements.  It  was  not  until  after  these  changes 
had  been  brought  about,  that  the  vendors  asked  to  set  aside  the 
sale  they  had  made,  under  such  different  circumstances.  The 
common  sense  of  mankind,  and  common  honesty,  would  put  the 
seal  of  condemnation  on  a  rule,  by  which  such  gross  injustice 
was  sought  to  be  peipetrated.  lliere  is  no  pretense  that  the 
vendee,  in  this  case,  was  the  agent  of  the  vendors^  when  the 
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purchase  was  made.  Tbera  was  no  priTity  between  iliem.  If  he 
had  been  their  agent  to  attend  to  their  land,  to  collect  informa- 
tion as  to  title,  qnantiiy,  or  quality,  and  he  had  purchased,  it 
wonld  have  been  incumbent  on  him  to  haye  shown,  by  proof, 
that  he  had  given  them  all  the  information,  on  those  sabjects, 
known  to  himself.  If  there  had  been  an  agency,  howerer,  I 
should  have  thought,  from  their  bill  and  the  testimony,  there 
were  no  facts  within  his  knowledge,  material  to  the  interest  of 
the  vendors,  that  may  not  be  fairly  inferred,  as  a  reasonable 
presumption,  to  have  been  known  by  them.  If  any  of  the  rela- 
tions known  to  the  law,  existed  between  them,  it  arose  from  the 
tact  of  the  vendee  being  the  administrator,  and  that  it  was  a 
trust.  Whether  the  fact  of  the  vendee  being  the  administrator 
of  the  succession  of  the  vendor's  ancestor,  from  whom  they  de>- 
lived  title,  created  such  a  trust,  will  next  be  inquired  into. 

In  the  case  of  8taUing9  and  Wife  v.  Ibreman,  2  Hiirs  Oh.  405, 
it  has  been  seen  that  the  court  of  appeals  of  South  Carolina  de* 
dded  that  a  sale  and  purchase  made  by  the  administrator,  at 
his  own  sale,  was  an  exception  to  the  rule  that  a  trustee  to  sell 
can  not  purchase.  The  exception  to  the  operation  of  the  rule  is 
believed  to  be  well  taken,  and  fuUy  sustained  by  the  opinion, 
from  authority.  But,  I  apprehend  that  another  exception  may 
well  be  taken,  that  an  administrator  in  this  state  is  not»  from 
the  mere  fact  of  being  administrator,  a  trustee  to  sell^ — ^that  one 
may,  under  certain  circumstances,  be  a  trustee  with  a  power  to- 
sell,  technically  speaking,  may  be  true.  At  common  law,  it  i» 
believed,  that  an  administrator  could  sell  without  an  order  of 
court. 

Under  such  circumstances,  it  seems  that,  in  principle^  he 
would  stand  a  trustee,  with  the  power  to  sell.  At  least,  his 
position  would  be  analogous  to  a  trust  of  that  kind.  By  the 
laws  of  the  republic,  in  force  at  the  time  of  the  purchase  under 
consideration,  an  administrator  had  no  power  to  sell  without  an 
order  of  court.  When  selling  under  an  order  of  court,  he 
would,  quoad  the  prox)erty  ordered  to  be  sold,  be  a  trustee  with 
the  power  to  sell;  but,  according  to  authority,  he  would  have  a 
right  to  purchase  as,  at  that  time,  we  had  no  law  prohibiting 
the  administrator  from  purchasing.  He  is  now,  however,  pro- 
hibited by  the  act  of  the  legislature  (first  session)  organizing 
the  probate  court.  In  Drayton  v.  Drayton,  1  Desau.  Eq.  557, 
567,  the  judges  say  to  O.  Drayton,  purchasing  at  the  sale  of  the 
testator's  estate:  **  We  consider  it  in  the  same  light  as  that  of 
any  other  individual.    There  is  no  law  which  prohibits  an  exec* 
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utor  porohasiiig,  without  fraud,  any  property  of  bia  teatator,  at 
open,  public  Bale/'  Judge  (^Neall^  commenting  on  this  case, 
says  "  that  it  was  dedded  in  exact  conformity  to,  what  he  con- 
ceiyed  to  be,  both  kw  and  equity;  and  that  it  had  continued  to 
be  80  considered  erer  since,  though  decided  as  far  back  as  1797 :" 
2  Hill's  Ch.  406,  9upra.  tf  the  purchaser,  under  such  circum- 
stances, is  to  be  considered  precisely  as  any  other  indiyidoal,  I 
can  peroeiye  nothing  to  preyent  his  meeting,  in  contract,  the 
heir,  and  purchasing  his  interest  in  his  ancestor's  estate,  pre- 
cisely as  any  other  indiyidual.  If,  in  the  instances  befon»  men- 
tioned, he  could  purchase  without  the  responsibility  of  assum- 
ing the  burden  of  proof,  as  in  the  case  of  a  trustee  with  power 
to  sell,  I  can  perceiye  no  reason  why  the  yendee,  in  this  case, 
should  be  placed  under  such  obligation.  He  surely  can  not  be, 
if  he  is  to  be  yiewed  precisely  as  another  indiyidual.  He  is 
certainly  not  a  trustee,  unless  made  so  in  his  character  if 
administrator.  Trusts  axe  created  by  the  agreement  of  parties, 
or  by  operation  of  law.  There  is  no  pretense  of  his  haying 
been  created  trustee  by  the  agreement  of  the  parties,  and  he 
has  done  no  act  from  which  an  implied  trust,  by  operation  of 
law,  can  be  raised.  The  policy  of  the  law  imposes  no  impedi- 
ment against  his  purchasing  from  the  heir  his  interest,  because 
the  rights  of  creditors  are  not  affected  by  such  purchase,  as  the 
land,  in  law,  would  still  be  subject  to  the  payment  of  the  debts 
of  the  deceased.  If,  then,  the  parties  are  to  be  considered  as 
any  other  indiyiduals,  we  must  look  to  the  bill,  answer,  and 
proof,  to  determine  the  correctness  of  the  decree.  If  the 
yendors  haye  not  made  out  a  case  entitling  them  to  relief,  the 
bill  ought  to  haye  been  dismissed.  For,  on  them  rests  the  bur- 
den of  proof,  that  the  purchase  was  made  and  obtained  by  the 
fraud  of  the  yendee. 

The  allegations  of  the  bill,  are  fraud  and  concealment  on  the 
part  of  Erskine,  the  yendee,  misrepresentation,  and  inadequacy 
of  price.  The  answer  unequiyocally  denies  all  of  these  allega- 
tions. There  was  no  testimony,  except  as  to  the  yalue  of  the 
land;  and  on  this  subject,  the  eyidence  was  altogether  unsatisfac- 
tory, and  entirely  failed  in  establishing  an  inadequacy  of  price, 
from  which  fraud  was  shown.  One  witness  made  the  price  giyen 
greatly  under  the  yalue,  and  the  other  thought  that  too  much 
had  been  giyen.  It  is  a  well-settled  rule  that,  in  the  absence  of 
all  proof,  an  answer,  denying  all  the  equity,  must  be  taken  as 
condusiye.  This  disposes  of  the  charge  of  fraud,  concealment, 
and  misrepresentation.    The  remaining  ground  is,  the  inade- 
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qtuusy  of  the  oonsideistion  paid.  The  evidenoe  does  not  Bustain 
UuB  charge.  It  was  inoaznbent  on  the  complainants  to  support 
it  hj  Boffioient  proof.  The  chaxiges  in  the  bill,  in  relation  to  the 
sale  of  the  land  by  the  three  De  la  BanmSy  is  nnsosiained  and 
ought  to  haye  been  dismissed.  The  decree  must  have  been 
based  npon  one  of  two  hypotheses:  that  an  administrator  can 
not  purchase  from  the  heir,  howeyer  fair  the  transaction;  or 
that  if  he  does  purchase,  it  is  with  the  responsibiliiy  of  assum- 
ing  the  burden  of  proof.  It  is  belieyed  that  neither  of  the  two 
propositions  is  sustained  by  the  law,  but  that  such  contract  is 
to  be  tried  as  between  strangers. 

We  will  examine,  now,  that  part  of  the  case  in  which  the  sale 
of  the  house  and  lot  in  the  town  of  San  Antonio,  under  the 
order  of  the  probate  court,  is  sought  to  be  set  aside.  The  bill, 
it  may  be  remarked,  is  yery  objectionable;  and  had  it  been  ex- 
cepted to,  the  complainants  would  haye  been  required  to  amend. 
It  is  objectionable  in  this:  that  it  mixes  up  distinct  matters,  and 
joins  improper  parties.  None  of  the  complainants  had  any  in* 
terest  in  the  sale  of  the  land,  which  was  sought  to  be  set  aside, 
but  the  three  yendors,  and  yet  they  were  all  made  parties.  The 
same  may  be  said  of  the  defendant,  John  Erskine.  He  had  no 
interest,  whateyer,  in  the  sale  made  by  the  three  De  la  Baums 
to  his  father.  These  matters  should  haye  been  kept  separate. 
It  is  only  to  the  last  part  of  the  bill,  in  relation  to  the  sale  of 
the  house  and  lot  in  San  Antonio,  that  the  proper  parties  were 
made.  The  charge  of  a  fraudulent  combination  between  the 
administrator  and  the  purchaser  is  fully  denied  in  the  answer; 
and  the  proof  further  shows,  that  it  was  sold  for  its  full  yalue. 
There  is  nothing  in  the  eyidence  to  sustain  any  material  tad 
charged;  nor  is  there  any  such  irregularity  in  procuring  the 
order  of  sale  from  the  probate  coiurt,  to  justify  setting  the  sale 
aside. 

That  it  was  necessary  to  sell  some  property,  is  made  manifest; 
and  the  property  sold  was  supposed,  by  the  attorneys  represent- 
ing the  absent  heirs,  as  most  likely  to  sell  for  its  full  value;  and 
it  was  sold  for  more  than  the  amount  of  the  appraisement.  I 
belieye  the  whole  bill  ought  to  be  dismissed,  and  this  is  the 
opinion  of  the  court. 

ADMIKISraATOB  OB  EXIOUTOB  CAN  NOT  PiTBCHASB  THB  PBOrXBTT  OV  TBM 

BsTATK:  See  the  prior  cMes  in  this  aeriet  oolleoted  in  notes  to  8coU  y.  tVm 
kmd,  45  Am.  Dec  810;  Pformm  y.  Marekmd,  Id.  SIS. 
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Bbowbino  V.  Ebebb. 

[ST)BAS.402.] 

V^vsoft  vmnt  ▲  CoinsAor  vor  tbk  Sals  of  Lavsb  imj  ayriiiteiii  «|aoi> 
meni  ibewfar  agiiiHt  his  yondee,  who  baa  cDtersd  hito  poweMJop  by  tfat 
ooDaeoi  of  the  yeodor,  bat  who  haa  made  de&nilt  in  the  paymenta  rtipo* 
bitod  for  in  the  oontraot,  and  which  were  oanditiotts  preoedent  to  tiie 
ezeontion  of  a  oonveyanoe  to  the  vendee. 

Fnaa—ioy  of  a  Vkitdbb  vkdbr  a  Costract  for  tkb  Sals  of  IiAin>, 
M&tertd  into  by  permifliiosi  of  the  vendor,  beoomaa  tortkma  when  the 
vendee  diwffinna  the  oontraet^  diaavowa  the  title  under  wfMk  be  baa 
entoed,  or  nfnaea  payment  of  the  purohaae  money. 

9EATDn  OF  LnciTATioire  ni  Bab  of  ah  Aonoir  fob  thb  Poananov  or 
Lavd  ia  available  only  where  the  poaseation  haa  been  adverse,  and  nol 
when  taken  by  Tirtne  of  the  aaaent  and  penniision  of  the  plaintiff. 

PotBuaioN  OF  Lahd  Taken  uimxB  an  BzioinxntT  Ck>NTBACT  for  the  piir> 
ahaae  thereof  Is  in  no  aenae  adverw  to  the  pemn  with  whom  the  eon- 
tract  ia  made. 

EraonoNT.  The  defendant  pleaded  the  statate  of  limita- 
tionB,  and  claimed  to  hold  under  an  ezeoatory  contract  for  tbB 
sale  of  such  land  made  by  the  plaintiff  to  the  ancestor  of  the 
drfendant.    The  further  &cti  appear  in  the  opinion. 

Webb,  for  the  appellant. 

CHUespie  and  Hdncook,  for  the  appellee. 

ByOourtyHsMPHiLL,  C.J.  (after  stating  the  foots).  In  the  argu- 
ment of  this  cause,  it  was  contended  that  the  land  had  been  ao- 
tnally  sold  to  the  yendee,  and  that  the  agreement  for  sale  was  not 
executory,  but  executed.  We  can  not  assent  to  this  proposition, 
nor  to  the  construction  by  counsel,  of  the  terms  of  the  bond  for 
title,  nor  do  we  deem  this  construction  sufficiently  doubtful,  to 
require  a  critical  examination  of  the  expression  of  the  instru- 
ment, especially  as  the  jury  has  found  that  the  parties  contracted 
and  bargained  for  the  sale  of  the  land,  and  not  that  the  land 
had  been  actually  sold. 

The  first  point,  then,  for  consideration,  is,  whether  a  Tendor 
can  maintain  an  action  for  the  recovery  of  lands  against  a  yen- 
dee,  who  has  entered,  with  the  assent  of  the  vendor,  into  pos* 
session,  but  who  has  made  default  in  the  payments  stipulated 
in  the  contract,  and  which  were  conditions  precedent  to  the  exe* 
cution  of  the  conveyance  to  the  vendee.  The  affirmative  of  thia 
proposition  seems  now  to  be  well-settled  law,  and  is  sustained 
BO  abundantly  by  the  authorities,  as  to  be  placed  beyond  ques- 
tion. It  is  true,  that  the  possession  of  the  vendee,  who  entered 
with  the  assent  of  the  vendor,  is  lawful,  nor  can  it  be  disturbed  so 


Dec  1848.]  Bbowninq  v.  Estbs  761 


long  as  he  parfonns  with  fidelity  the  oUigations  imposed  by  the 
stipulations  of  the  eontEact,  and  those  which  flow  from  the  rela- 
tion sobsisting  between  the  vendor  and  vendee.  But  the  char- 
acter of  this  possession  is  changed,  and  becomes  tortious,  when 
the  yendee  disafBrms  the  contract,  disavows  the  title  under  which 
he  has  entered,  or  refuses  payment  of  the  purchase  money,  or 
sneh  portion  as  may  be  due,  etc.,  and  he  then  hecomea  liable, 
as  a  tzespasser,  to  eviction,  at  the  suit  of  the  vendor.  Whether 
a  mere  failure  to  pay,  without  notice  to  quit  or  demand  of  pos- 
session of  the  premises,  will  sustain  the  action,  is  not  well  set- 
tled, as  there  is  a  contrarieiy  of  decisions.  But  this  point  will 
not  now  require  examination,  as  there  was  in  this  case,  not  only 
•  failure,  but  a  refusal  to  pay  or  to  restore  possession  of  the 

In  support  of  the  position  that  the  action  can  be  maintained, 
we  will  refer  to  some  of  the  numerous  cases  in  whidi  the  point 
has  been  adjudicated.  In  Marlin  v.  WUUnk  et  dl.,!  Berg.  &  B. 
297,  it  was  decided  that  after  articles  for  the  sale  of  land,  on 
which  the  vendor  received  part  of  the  purchase  money,  and  the 
residue  was  payable  by  installments,  if  the  terms  of  payment 
had  long  expired  wilhout  payment  by  the  vendee,  before  or  after 
suit  brought,  the  vendor  may  recover  in  ejectment  against  the 
vendee.  In  Wrighi  v.  Moore,  21  Wend.  280,  a  purchaser  in  a 
contract  for  the  sale  of  lands,  was  to  pay  down  a  portion  of  the 
purchase  money,  enter  into  immediate  possession,  and  pay  the 
remainder  by  installments,  at  deferred  periods,  and  the  vendor 
was  to  execute  a  conveyance  in  two  months,  it  was  held  that  the 
vendor  could  maintain  ejectment  on  default  of  payment  of  the 
second  installment,  though  the  first  was  paid,  and  though  he 
did  not,  before  bringing  suit,  tender  a  deed.  It  was  ruled  in 
the  case  of  Powers  v.  Ingrdkam,  8  Barb.  8.  C.  576,  that  where 
a  person  enters  into  possession  of  the  land  of  another,  with  his 
assent,  under  a  contract  to  purchase  the  same,  the  vendor  may 
maintain  ejectment  against  him  after  default  in  either  of  the 
payments  stipulated  in  the  contract,  without  the  previous  service 
of  a  notice  to  quit:  Vide  Kenada  v.  Oardner,  Id.  590;  ffarle  v. 
McUoy,  7  J.  J.  Marsh.  818  (23  Am.  Dec.  407];  Doe  v.  Brown,  7 
Blackf.  142  [41  Am.  Dec.  217];  Jachsm  v.  Mmcrief,  5  Wend.  26. 

That  the  vendor  has,  on  default  of  vendee,  superior  right  to 
the  premises  agreed  to  be  sold,  will  be  clearly  perceived,  by 
reference  to  cases,  which  determined  in  effect,  that  where  lands 
were  purchased  on  a  credit,  and  a  bond  was  taken  for  tiUe  when 
the  purchase  money  should  be  paid,  on  failure  of  the  vendee  to 
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pBkj  aooording  to  the  temui  etipnlated,  the  Tendor  might  con- 
flider  the  contract  at  an  end»  and  oonld  lawfully  sell  to  another 
person:  Tide  HoOoway  ▼.  Moore,  4t  Smed.  &  M.  594;  Einney'B 
L.  Oomp.,  Tol.  2,  pp.  60,  61.    In  Haich  t.  Cobb,  4  Johns.  Ch. 
559,  it  appeared  that  the  vendee  had  made  de&nlt  in  the  pay- 
ments,  which  by  the  contract  were  made  a  condition  precedent 
to  the  conyeyanoe.    That  the  vendor  had  accepted  a  payment 
subsequent  to  the  defanlt,  and  having  repeatedly  afterwards 
called  for  payments,  which  were  not  made,  he  subsequently 
assigned  his  interest  to  a  third  person,  the  chancellor  held  that 
he  was  not  bound  to  wait  longer,  but  had  a  clear  right  to  exact 
immediate  payment,  or  else  to  part  with  his  interest  in  the  land 
to  another,  to  meet  his  own  convenience  or  necessities.    The 
defendant  has  pleaded  the  statute  of  limitations,  in  bar  of  the 
action,  but  this  defense  is  available  only  where  the  possession 
has  been  adverse,  and  not  when  taken  by  virtue  of  the  assent 
and  permission  of  the  plaintiff.    And  it  is  a  settled  principle  of 
law  that  a  possession  of  land  taken  under  an  executory  contract 
for  the  purchase  thereof,  is  in  no  sense  adverse  to  flie  person 
with  whom  the  contract  is  made:  Vide  Ad.  on.  Eject.  81;  in 
Notes,  5  Law,  74;  Proprietors  v.  Mclhrland,  12  Mass.  325; 
Richardson  v.  BroughJUm,  2  Nott  &  M.  417;  Fowbe  v.  DamaU,  6 
litt.  818;  BoUs  v.  Shields,  8  Id.  84.    There  are  exceptions  to 
the  general  rule;  as  for  instance,  where   the  whole  of  the 
purchase  money  has  been  paid,  and  the  stipulations  imposed  on 
the  vendee  by  the  contract  have  been  fulfilled,  he  may  hold 
adversely  to  the  vendor;  and  other  circumstances  may  be  im- 
agined, which  might  impress  an   adverse   character  on  the 
possession.    But  as  none  of  these  are  in  this  case,  such  excep- 
tions need  not  be  further  noticed  or  considered:  Vide  Walkms  v. 
Eolman,  16  Pet.  25,  63,  54;  Barton  v.  Morris,  15  Ohio,  408. 

The  judgment  may  operate  with  some  severity  upon  the  ap- 
pellant, but  the  pleadings  and  facts  proved,  do  not  admit  of  the 
award  of  any  other,  or  of  one  by  which  exact  justice  would  be 
distributed  to  the  parties.  Had  the  defendant  claimed,  under 
an  absolute  conveyance,  his  refusal  to  pay  after  action  was 
barred  by  limitation  on  the  notes,  would,  perhaps,  have  left  the 
vendor  without  redress.  But,  entering  under  an  executory  con- 
tract, such  disloyalty  to  the  relation  subsisting  between  him  and 
his  vendor,  could  not  be  permitted  to  operate,  to  the  defeat  of 
the  rights  of  the  latter.  His  right  to  the  lands  could  not  be 
successfully  contested  until  the  vendee  had  performed  the  con- 
ditions precedent  to  the  conveyance;  and  on  failure  to  do  so. 
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ibe  principleB  of  moialiiy,  as  well  as  the  roles  of  law,  require  a 
restoration  of  the  premises  to  the  yendor. 

A  vendee  can  not  be  permitted  to  renounce  his  contract,  and 
yet  enjoy  the  advantages  resulting  from  its  complete  execution. 
In  his  answer,  he  claims  adversely  to  the  vendor,  without  alleging 
a  compliance  with  the  terms  of  the  contract,  or  even  a  willingness 
to  perform  its  stipulations.  Had  he  not  disclaimed  the  fiduciaiy 
relation  subsisting  between  him  and  his  vendor,  and  had  he  paid 
the  whole  of  the  money  before  or  after  suit  brought,  or  offered 
to  pay  the  same  into  court,  I  have  no  doubt  that  under  our 
blended  system  of  law  and  equity,  the  defendant  might,  by  a 
proper  prayer  for  relief,  have  been  entitled  to  a  decree  for  a  con- 
veyance from  the  vendor,  at  the  costs  and  charges  of  the  vendee. 
This,  or  some  other  suitable  rolief ,  would  doubtless  have  been 
awarded  under  the  circumstances  of  this  case,  in  which  the  vendor 
had,  by  receiving  payments  repeatedly,  acquiesced  in  the  previous 
defaults  of  the  purchaser.  But  he  has  disavowed  the  contract, 
and  claims  in  hostility  to  his  vendor,  and  has  left  the  court  no 
other  alternative  than  to  award  the  lands  to  him  who  holds  the 
superior  right.  The  fact  of  his  ability  to  pay  any  recoveiy  that 
may  be  had  on  the  notes,  is  altogether  immaterial,  or  rather  it 
aggravates  the  tortious  character  of  his  possession,  at  it  shows 
clearly  that  his  failure  to  comply  with  his  obligations,  does  not 
arise  from  accident,  misfortune,  or  the  pressure  of  sudden  pov- 
erty, but  from  a  deliberate  abandonment  of  his  contract,  and  a 
design  to  be  unfaithful  to  the  duties  imposed  on  him  by  law, 
the  principles  of  equity,  and  the  force  of  his  own  stipulations. 

No  question  is  raised  by  the  pleadings,  as  to  the  plaintiff's 
right  after  the  action  brought  for  ejectment,  to  institute  suit  for 
the  unpaid  residue  of  the  purchase  money.  What  effect  in  law 
the  existence  of  one  of  the  suits  should  have  upon  the  right  oi 
recovery  in  the  other,  can  be  determined  when  the  facts  are  pre- 
sented in  such  shape  as  to  require  examination  and  decision. 


VXMDOB  UNDKB  COKTaAOT  FOB  SaLX  OV  LaMD  MAT  MAINTAIN  SjBCmfXNV 

•gainBt  vendee  in  poaaaeasion  apon  refusal  of  latter  to  pay  the  parchaae 
prioe:  Peten  v.  AUieon,  36  Am.  Dec  574;  Harle  v.  McCoy,  23  Id.  407;  Doe 
V.  Brovmj  41  Id.  217;  or  treapaaa  to  try  title:  Harri$  v.  CaiUt^  63  Tex  9, 
citing  the  principal  oaae. 

Poflsnuoif  OF  Vbndu  ithbbb  Ooiitbaot  fob  thb  Saui  of  Land,  when 
beoomea  adverse:  See  the  oaaea  in  this  series  dted  in  notestoOreawov.  Mnm* 
asm  81  Am.  Deo.  607;  Peien  v.  AlUton,  86  Id.  574. 
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or 
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Cm  Fabtt  oak  vot  Bmbodhv  without  thb  OfHBB^  Ccumnr. 
inpUfld,  a  OQntrad  for  the  aale  of  land,  where  there  vai  no 
of  frand  on  either  side,  and  the  contract  did  not  raaenre  to  one  par^  Um 
right  to  pat  an  end  to  it,  and  it  was  not  rabjeot  to  any  exprei  or  fm* 
plied  condition  the  breach  of  which  would  confer  snch  a  right. 

BsruBAL  TO  Fulfill  Comtbact  must  bb  Absolittb  to  be  tantamount  to  aA 
aMent  to  its  dissolation  and  to  authoiiie  the  other  party  to  rescind  it| 
■nch  refusal  most  be  in  no  way  qnalified,  and  should  anbstantially  i 
to  an  avowed  determination  of  the  party  not  to  abide  by  the  contracL 

OoBTBACT  CAN  HOT  BB  Rbsgindsd  bt  Eithxb  Pabtt  Alonb  when  it 
been  partly  ezecatod  and  neither  party  can  be  placed  in  statu  qno, 

OOBTBACT  Rbsoindkd  ab  INITIO  AS  TO  Pabt,  and  at  the  election  of  one  party^ 
most  be  wholly  rescinded;  cooseqnently  an  entire  oontract  for  the  sale  ol 
two  distinct  parcels  of  land  for  a  single  sum,  which  has  been  partly  exe* 
oated  by  the  giving  of  a  deed  for  one  of  the  tracts,  osn  not  be  rescinded 
by  the  grantee  as  to  the  other  traot»  unless  the  contract  is  wholly  re- 
scinded. 

Rmoirhtok  OF  Contract.— A  contract  so  far  executed  that  the  plaintiff  has 
realized  manifest  benefit  under  it,  and  the  parties  could  not  be  placed  ns 
§t(Uu  quOf  is  not  in  a  state  to  be  rescinded  at  all,  much  less  as  to  a  part 
of  it  only,  except  by  mutual  consent. 

Indebitatus  ABSuvpfirr  for  money  had  and  reoeiyed.  Defend* 
ant  agreed  to  conyej  two  parcels  of  land  to  the  plaintiff,  one 
a  tract  of  fifty  acres,  and  the  other  a  tract  known  as  the  old 
farm;  the  defendant  immediately  executed  a  quitclaim  deed  of 
the  old  farm,  and  entered  into  a  bond  by  which  he  agreed  to 
execute  a  conveyance  of  the  fifty-acre  tract  to  the  plaintiff  when 
the  latter  paid  seTenty-fiye  pounds  to  the  defendant  in  yearly 

7M 


Jan.  1848.]  Fat  v.  Ouvbb.  765 

installmentB  of  fifty  dollars.  The  plaintiff  offored  evideooa  to 
prove  that  he  had  paid  the  amount  stipulated,  and  had  demanded 
a  deed  of  the  fifty-aore  tract,  but  the  defendant  refused  to  eze- 
cnte  one,  claiming  that  he  had  not  been  fully  paid.  The  plaint- 
iff then  gaye  notice  that  he  rescinded  the  contract  as  to  the  fifty- 
acre  tract,  and  brought  this  action  to  recoTer  the  amount  he  had 
paid.  The  defendant,  against  plaintiff's  objection,  introduced 
parol  evidence  showing  that  of  the  scTeniy-fiye  pounds,  or  three 
hundred  dollars,  mentioned  in  the  bond,  two  hundred  dollars 
was  for  the  fifty-acre  tract  and  the  balance  was  for  the  old  farm; 
the  plaintiff  introduced  contrary  evidence,  tending  to  establish 
that  the  seTenty-five  pounds  was  for  the  fifty-acre  tract  only. 
It  was  conceded  that  the  plaintiff  claimed  and  had  possession  of 
the  old  farm  under  the  purchase;  and  the  defendant  offered  evi- 
dence to  prove  that  he  retained  possession  of  the  fifty-acre  tract 
after  the  bringing  of  this  action,  but  plaintiff  introduced  evi- 
dence to  show  he  had  abandoned  it  after  giving  notice  of  the 
rescission.  The  court  charged  the  jury,  that  the  action  would 
lie  if  the  plaintiff  had  fully  paid,  had  demanded  a  deed,  which 
the  defendant  refused  to  execute,  and  had  befoife  action  given 
notice  of  the  rescission  of  the  contract  as  to  the  fifty  acres  and 
had  immediately  abandoned  it.  Verdict  for  the  plaintiff.  Es- 
oeptions  by  the  defendant. 

SmaUey  and  BechwUh  and  H.  E.  Boyoe,  for  the  defendant. 

£  B.  Bearddey  and  J,  8,  Boyoe^  conira. 

By  Court,  Botcb,  0.  J.  The  plaintiff's  objection  to  the  ad- 
mission of  certain  parol  evidence  in  the  court  below  has  not 
been  alluded  to  in  the  argument  here,  and  will  be  treated  as 
waived.  The  question  to  be  determined  is,  whether  the  plaintiff 
had  a  right,  under  the  circumstances  appearing  in  the  case,  to 
rescind  his  contract  of  purchase  as  to  the  fifty  acres,  and  resort 
to  this  general  action  to  recover  back  the  consideration  paid. 
His  right  is  contested  on  two  grounds:  1.  That  no  rescission 
could  be  allowed,  unless  hy  mutual  assent,  because  there  had 
been  a  part  execution  of  the  contract,  and  the  parties  could  not 
be  placed  in  tUXhi  qw>;  2.  That  the  contract  was  entire,  embrac- 
ing as  well  the  old  farm  as  the  fiffy  acres,  and  that,  if  rescinded 
at  all,  the  rescission  must  have  been  entire,  and  not  merely  as 
to  the  fifty  acres. 

In  considering  these  objections,  it  is  necessary  to  keep  in  view 
an  obvious  difference  between  the  contract  in  this  instance,  and 
those  contracts  for  the  sale,  or  exchange,  of  personal  property. 
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whidh  aze  to  be  eonoated  hj  a  deUveiy  in  paeoeb  through  a 
period  of  time;  or,  as  eometimes  expresaed,  where  the  contract 
is  eontinmras.  For  in  sach  oases  it  often  happens  that  the  por- 
tions delivered  are  soon  oonsomed,  or  disposed  of,  and  can  not 
be  restored.  And  hence  many  cases  of  this  description  ha^e 
occnxred,  where,  for  causes  aooming  dnxing  the  progress  of 
execution,  one  parfy  has  been  permitted  to  rescind  the  con- 
tract, without  any  restoration  of  what  had  been  delivered  or 
receiTcd  under  it  Of  this  class  was  the  case  of  Ik^9on  t.  Doe, 
16  Yt.  671.  Neither  haye  the  cases  where  contracts  for  serrioe 
haye  been  rescinded  any  general  application  or  analogy  to  the 
present.  This  was  a  contract  of  sale,  where  the  property  sold 
necessarily  remained  in  a  state  to  be  the  subject  of  reoonYey- 
ance,  or  other  disposition,  and  where  the  parties  were  not  dis- 
abled to  carry  the  contract  into  complete  execution,  or  mutually 
to  rescind  it.  There  is  no  appearance  of  fraud  on  either  side  in 
procuring  or  concluding  the  contract.  Nor  was  it  a  case  where 
the  contract  professed  to  reserve  to  one  party  the  right  to  put 
an  end  to  it,  nor  where  it  was  subject  to  any  express  or  implied 
condition,  the  breach  of  which  would  confer  such  a  right.  It 
is  obvious,  therefore,  that,  on  common  principles,  one  of  the 
parties  could  no  more  resdnd  the  contract,  without  the  other's 
express  or  implied  assent,  than  he  alone  could  have  made  it. 
And  hence  we  find  it  laid  down  as  a  role,  that ''  one  party  can 
not,  without  the  assent  of  the  other,  rescind  an  absolute  con- 
tract of  sale: "  Long  on  Sales,  187. 

But  it  is  said  to  be  a  rule,  also,  that,  if  one  parfy  to  a  epedal 
contract  not  under  seal  refuses  to  proceed  in  the  execution  and 
fulfillment  of  it,  such  refusal  is  tantamount  to  an  assent  to  its 
dissolution,  and  will  authorize  the  other  parfy  to  rescind  it. 
And  that  this  may  be  generally  true,  in  the  cases  to  which  I 
first  adverted,  especially  when  refusal  on  one  side  has  operated 
as  prevention  on  the  other,  and  even  in  all  cases  where  the 
situation  of  the  parties  in  reference  to  the  property  has  not  been 
changed  by  a  part  execution  of  the  contract,  and  the  interest  of 
no  third  person  is  to  be  improperly  affected,  we  have  no  ocoa- 
sion  to  controvert.  But  that  mere  refusal  has  always  this  effect, 
and  without  regard  to  the  condition  in  which  the  parties  are  to 
be  left,  I  am  by  no  means  prepared  to  admit.  If,  however,  the 
rule  could  be  received  with  as  universal  an  application  as  Mir. 
Smith  would  seem  to  give  it  in  his  notes  to  CuUer  v.  PcweU,  6 
T.  B.  890  (2  Smith's  Lead.  Gas.  U),  it  should,  at  least,  appear 
that  the  rsfosal  was  in  no  way  qualified,  but  absofaite:  iMm  v. 


Jan  1848.]  Fat  v.  Ouysb.  767 


BeeSy  1  Har.  Dig.  872.  It  should  sabstantially  amount  to  an 
avowed  determination  of  the  party  not  to  abide  by  the  contract. 
Bnt  here  there  was  nothing  like  sach  a  determination  expressed 
by  the  defendant,  though  he  refused  to  deed  the  fifty  acres  when 
required  so  to  do.  He  did  not  say  he  would  neyer  giye  the  deed, 
but  refused  to  give  it  then,  on  the  alleged  ground  that  the 
plaintiff's  notes  had  been  taken  up  without  full  payment.  This 
rather  implied  a  willingness  to  fulfill  the  contract,  on  receiving 
the  balance  which  he  claimed  to  be  unpaid.  And  though  the 
jury  found  against  his  claim,  it  may  nevertheless  have  been  as- 
serted in  good  faith,  and  may  have  formed  a  principal  subject 
of  controversy  in  the  trial. 

But  to  come  to  the  precise  grounds  of  the  present  defense: 
Here  had  been  full  payment  made  on  one  side,  and  full  posses- 
sion given  on  the  other,  with  an  actual  conveyance  of  part  of 
the  land.  The  possession  had  been  enjoyed  by  the  plaintiff  for 
several  years,  before  he  attempted  any  rescission  of  the  contract. 
So  that  a  part  execution  of  the  contract  had  taken  place,  accord- 
ing to  every  rule  on  the  subject,  both  at  law  and  in  equity.  If 
the  payment  alone  did  not  amount  to  this,  the  conveyance  of 
part  and  such  a  change  of  possession  as  to  all  most  assuredly 
did.  And  it  is  evident,  that  no  subsequent  rescission  of  the 
contract  could  restore  the  parties  to  their  original  condition,  in 
reference  to  the  property;  for  a  long  period  of  possession  and 
enjoyment,  inconsistent  with  such  original  condition,  had  al- 
ready passed.  And  to  prove  that,  in  such  a  state  of  things, 
when  the  parties  could  not  be  placed  in  statu  quo,  it  was  too 
late  for  either,  alone,  to  rescind  the  contract,  the  authorities  are 
numerous  and  conclusive.  The  mention  of  a  few  will  suffice: 
Hunt  V.  SUk,  5  East,  449;  Beed  v.  Blandford,  2  You.  &  Jer.  284; 
Seymour  v.  Bennett  14  Mass.  266;  EUis  v.  Haekins,  14  Johns. 
868;  Caswell  v.  Black  Biver  Co.,  Id.  458;  FuHer  v.  Hubbard,  6 
Oow.  18  [16  Am.  Dec.  428];  Oale  v.  Nixon,  Id.  445. 

The  other  ground  is  also  clearly  with  the  defendant.  It  must 
be  understood  from  the  amount  of  the  verdict,  that  the  jury 
found  the  seventy-five  pounds,  or  three  hundred  dollars,  to  have 
been  the  price  agreed  upon  for  both  tracts  of  land,  as  the  de- 
fendant claimed  at  the  trial.  And  though  the  parties,  in  their 
estimates  of  the  value,  referred  two  thirds  of  that  sum  to  the 
fifty  acres,  and  one  third  to  the  old  farm,  it  vras  still  one  entire 
purchase,  at  one  price.  For  the  whole  price  the  defendant  gave 
credit,  executing  a  conveyance  of  one  tract  at  the  time,  and 
stipulating  to  oonvey  the  other  after  receiving  payment  for  both. 
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Now  we  aie  not  to  Mflome,  that  he  would  have  aold  either  tmot 
by  itself,  especially  for  the  snm  at  which  it  was  estiiDated  in  the 
negotiation.  And  hence  the  estimated  yalue  placed  upon  the 
fifty  acres  may  be  more  or  less  than  the  damages  which  the 
plaintiff  onght  to  recover  for  the  defendant's  refusal  to  oonTej 
that  tract  Indeed,  the  case  is  evidently  within  all  the  reasons 
of  the  rnle»  that  a  contract  rescinded  ab  initio  as  to  part,  and  at 
the  election  of  one  party,  must  be  wholly  rescinded:  Jtinkms  y. 
Simpmm,  U  Me.  864;  IhmiMn  t.  MiUer,  4  Ad.  &  El.  699;  Bay- 
mmd  ▼.  Beamard,  12  Johns.  274  [7  Am.  Dec.  817].  The  result 
is,  that,  as  the  contract  had  been  so  far  executed,  that  the  plaint- 
iff has  realized  manifest  benefit  under  it,  and  the  parties  oould 
not  be  placed  in  gUdu  quo,  it  was  not  in  a  state  to  be  rescinded 
at  all,  and  much  less  as  to  the  fifty  acres  only,  except  by  mutqal 
consent.  The  plaintiff  should  therefore  have  declared  specially 
upon  the  contract;  and  the  chaxge  of  the  court  below,  that  he 
could  sustain  the  present  action,  was  erroneous. 

Judgment  of  couniy  court  reversed,  and  the  cause  remanded 
to  that  court  for  another  triaL 


DiTTT  or  Pabtt  RxeciNDiiro  Gohtsact  to  Rbbtobx  What  Hx  has  Rb- 
cnovXD  UNDBB  It:  See  Olairk  v.  Baker,  46  Am.  Dec  109,  and  note. 

Bssoianoir  must  bs  is  Toto,  and  Advzbss  Pabtt  mnrr  u  Plaobd  nr 
Statu  Qvo  as  f ar  as  ponible,  whatever  the  grooiid  of  the  reaoiMion:  Mi 
V.  Bovei,  43  Am.  Deo.  061,  and  note  referring  to  previooa  caaee  In  tfak 
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laoVknmVpm.] 

UifAD  Vsnoa  ov  Goods,  nr  Cass  or  ths  Vknds^  LreeLVSHor,  may 
ledsim  them  while  on  their  peHnage  to  the  Tendee,  not  only  agefaist  tfaa 
vendee  himself,  Imt  abo  agdast  hie  craditon,  by  etopping  them  while  io 
their  tiansit. 

BiOBT  or  Stoptaox  nr  TsAinuTn  n  hot  Dkibatbd  bt  Attachmsht  of 
or  levy  upon  the  goods,  as  the  property  of  the  vendee,  while  in  their 
tranait;  and  a  demand  of  the  goods  by  the  vendor,  while  in  the  liaiids  of 
a  levying  or  attadiing  officer,  is  a  soffioient  claim  of  them;  and  this,  with, 
out  reference  to  the  qaesthm  whether  the  goods  bat  for  the  levy  or  attach- 
ment woold  probably  have  reached  the  vendee,  and  thna  liave  dMiruyeJ 
the  vendor's  right. 

TSAjrsiT  or  Oooos  is  at  av  End  whenever  the  goods,  in  porsoance  of  the 
original  destination  given  them  by  the  consignor,  have  come  Into  either 
the  actual  or  constructive  possession  of  the  consignee. 

Lavdixo  or  Goods  upon  Whabt  is  a  Dklivxrt,  terminating  the  transit 
and  divesting  the  right  of  stoppage  in  inuuUu,  when  by  each  l*«Mii«g  all 
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tiie  dntitf  and  reipoiisibilitiet  of  the  tnuisportatioa  line  in  regard  to  the 
goods  oeaied,  and  no  duty  or  responsibility  was  oast  upon  the  wharfinger, 
and  the  goods  lay  on  the  wharf,  subject  to  the  oontrol  and  dinotlon  of 
the  ooosignee  only,  and  it  appears  that  merchants  in  the  oourse  of  business 
received  thefar  goods  at  the  wharf. 

Tbotxb.  The  plaintiff,  a  merohant  at  Troy,  N.  Y.,  sold 
one  Preston,  a  merchant  doing  bnsiness  at  Yergennes,  the 
goods  in  question,  and  shipped  them  to  him  by  the  Yergennes 
and  Troy  line  of  boats.  On  the  arriyal  at  Yergennes  the  goods 
were  deliyered  on  the  wharf,  and  were  immediately  attached  by 
the  defendant,  as  sheriff's  depnty,  on  certain  suits  against  Pres- 
ton. A  week  after,  the  plaintiff  learned  of  Preston's  insolvency, 
and  demanded  the  goods,  claiming  them  as  his  own.  The  de- 
fendant refused  to  deliver  them,  and  this  action  was  brought. 
On  the  trial,  evidence  was  introduced  showing  that  the  wharf 
was  the  regular  landing-place  of  the  Yergennes  and  Troy  line 
of  boats;  that  the  business  place  of  Preston  was  half  a  mile  dis- 
tant; that  Chapman,  the  man  in  charge  of  the  wharf  and  store- 
house, was  a  partner  in  the  line  of  boats,  and  not  an  agent  of 
Preston,  and  that  the  latter  did  not  use  the  storehouse  as  his 
place  of  business;  that  goods  brought  by  this  line  of  boats  were 
landed  on  the  wharf,  and  no  further  charge  of  them  was  taken  by 
the  proprietors  of  the  boats,  but  by  the  custom  of  the  place,  the 
oonsignees  took  them  from  the  wharf  as  soon  as  they  were  un- 
loaded; that  the  whafinger  did  not  take  any  charge  of  them, 
and  did  not  put  them  in  the  storehouse,  unless  an  article 
should  chance  to  be  left,  and  then  only  doing  it  through  ac- 
commodation, and  making  no  charge.  It  also  appeared  that 
no  claim  for  freight  was  made  in  this  case.  The  court  charged 
that  if  the  goods  were  landed  on  the  wharf  before  they  were 
attached,  and  if  Preston  and  other  Yergennes  merchants  did 
not  have  their  goods  stored  by  the  wharfinger  but  received  them 
at  the  wharf  in  the  due  course  of  business,  and  if  the  wharf- 
inger, after  the  landing  of  them,  had  no  further  charge  of  them, 
but  they  remained  on  the  wharf  subject  to  Preston's  pleasure, 
then,  if  the  attachments  had  not  intervened,  the  transit  would 
he  at  an  end  when  the  goods  were  landed  on  the  wharf,  and  they 
were  liable  to  attachment  by  the  consignee's  creditors.  The 
plaintiff  excepted  to  these  instructions. 

E.  D.  and  F.  E,  Woodbridge  and  Amhd  Peck,  for  the  plaintiff^ 

J.  PierpoirU  and  C.  Lindey,  coTdra. 

By  Court,  Hall,  J.  By  the  common  law,  as  it  is  now  under- 
stood in  England  and  in  tiie  several  states,  the  unpaid  vendor  of 

Ax.  J>sa  Vox..  ZLIX— 49 
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goods,  in  case  of  the  insolTencj  of  the  rendee,  may  reclaim 
them,  while  on  their  passage  to  the  yendee,  not  only  against  tibe 
yendee  himself »  bat  also  against  his  creditors,  bj  stopping 
them  while  in  their  transit.  For,  although  the  goods,  by  being 
dispatched  to  the  yendee  by  the  usual  modes  of  conyeyance,  be- 
oome,  for  other  purposes,  the  property  of  the  yendee,  are  con- 
sidered in  his  constnictiye  possession  and  at  his  risk,  so  that  he 
and  not  the  yendor  mnst  bring  an  action  for  their  loss,  or  for 
any  injury  to  them,  yet  the  yendor  is  held  to  haye  such  an  equi- 
table Uen  on  them,  though  out  of  his  possession,  that,  on  learn- 
ing the  insolyency  of  the  yendee,  he  may  reclaim  them,  while  in 
their  transit  to  him,  as  security  for  the  price  for  which  they 
had  been  sold.  This  right  of  stoppage  in  transitu  is  held  not  to 
be  defeated  by  an  attachment  of  or  lery  upon  the  goods,  as  the 
property  of  the  yendee,  while  in  their  transit;  and  a  demand  of 
the  goods  by  the  yendor,  while  in  the  hands  of  a  levying  or 
attaching  officer,  is  held  a  sufficient  claim  of  them ;  and  this  with- 
out reference  to  the  question,  whether  the  goods,  but  for  the 
leyy  or  attachment,  would  probably  haye  reached  the  yendee, 
and  thus  haye  destroyed  the  yendor^s  right.  The  leyy  being 
made  while  the  goods  are  subject  to  the  lien  of  the  yendor,  it  is 
held  inoperatiye  as  against  him,  provided  his  right  be  made 
known  and  insisted  on  before  an  actual  sale  by  the  officer. 

Although  the  general  doctrine  of  the  right  of  the  consignor  of 
goods,  sold  on  credit,  to  stop  them  while  in  their  trangUtis  to  an 
insolvent  consignee,  is  well  established,  yet  difficulties  often 
arise  in  particular  cases,  in  determining  whether  the  goods,  at  the 
time  of  the  attempted  exercise  of  the  right  of  the  consignor,  are 
in  their  transit,  or  are  to  be  treated  as  having  arrived  at  their 
place  of  destination.  No  two  cases  are  alike  in  all  their  circum- 
stances; and  it  has  been  found  difficult  to  lay  down  any  specific 
rule,  by  which  the  determination  of  the  transit  is  to  be  ascer- 
tained. Eminent  judges,  in  some  of  the  early  cases  on  this  sub- 
ject, are  reported  to  have  said,  that,  in  order  to  divest  this  right 
of  the  consignor,  the  goods  must  have  come  to  the  "  corporal 
touch "  of  the  consignee.  But  in  Wrighi  v.  Latoes,  4  Esp.  85, 
Lord  Eenyon  remarked: ''  I  once  said  that,  to  confer  a  property 
on  the  consignee,  a  corporal  touch  was  necessary.  I  wish  the 
expression  had  never  been  made>  as  it  says  too  much."  Subse- 
quent judges,  considering  this  expression  as  figurative,  have 
sought  to  modify  it,  by  saying  that  the  actual  possession  of  the 
consignee  was  intended;  while  in  all  or  most  of  the  modern 
oases,  as  well  as  by  the  elementary  writers,  it  seems  to  be  con- 
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ceded  that  the  iranaiUus  is  at  an  end,  -whenever  the  goods,  in  pur- 
snance  of  the  original  destination  given  them  hj  the  consignor, 
have  come  into  either  the  actual  or  construotiye  possession  of 
the  consignee.  What,  however,  is  to  be  understood  as  consti- 
tuting such  an  actual  or  constructive  possession  of  the  vendee,  as 
to  defeat  the  right  of  the  vendor,  is  to  be  gathered  rather  from 
an  examination  of  the  particular  cases,  than  from  any  precise 
definition,  which  has  been  given  of  the  terms  themselves.  Chan- 
cellor Kent  says,  2  Kent's  Com.  545:  ''In  many  of  the  cases, 
where  the  vendor's  right  of  stopping  in  tranaihi  has  been  defeated, 
the  delivery  was  constructive  only;  and  there  has  been  much 
subtlety  and  refinement  on  the  question,  as  to  the  facts  and  cir- 
cumstuices  which  would  amount  to  a  delivery  sufficient  to  take 
away  the  right.  The  point  for  inquiry  is,  whether  the  property 
is  to  be  considered  as  still  in  its  transit;  for  if  it  has  once  fairly 
arrived  at  its  destination,  so  as  to  give  the  vendee  the  actual 
exercise  of  dominion  and  ownership  over  it,  the  right  is  gone." 

The  question  in  this  case  is,  whether  the  landing  of  the  goods 
upon  the  wharf  is  to  be  considered  as  an  actual  or  constructive 
delivery  of  them  to  Preston,  within  the  doctrine  of  the  adjudged 
cases  on  this  subject.  I  am  unable  to  come  to  any  other  con- 
clusion than  that  it  was  such  a  delivery.  Under  the  charge  of 
the  court  the  jury  must  have  found  that  all  the  duties  and 
responsibilities  of  the  transportation  line,  in  regard  to  the 
goods,  had  ceased,  that  no  duty  or  responsibility  was  cast  upon 
Chapman,  the  wharfinger,  by  tiie  landing  of  the  goods  on  his 
wharf,  that  the  goods  lay  on  the  wharf,  subject  to  the  control 
and  direction  of  no  other  person  than  Preston,  and  that  they 
would  remain  there  in  that  precise  position  until  Preston  saw  fit 
to  remove  them.  It  is  difficult  to  conceive  of  a  more  effectual 
delivery  of  goods  than  this,  short  of  their  coming  to  the  cor- 
poral touch  of  the  vendee.  The  special  property  of  the  carriers 
had  ceased;  the  wharfinger  had  nothing  to  do  with  the  goods, 
and  imless  they  are  to  be  considered  as  having  been  in  the  pos- 
session of  the  vendee,  no  person  whatever  had  any  possession 
of  them;  they  were  absolutely  abandoned  by  all  persons.  It 
will  not  be  pretended  they  had  assumed  the  character  of  lost 
goods.  They  must  therefore  have  come  to  the  possession  of 
Preston.  It  being  the  custom  for  Preston  to  receive  goods, 
thus  consigned  him,  on  the  wharf  of  Chapman,  that  must  be 
considered  as  the  place  to  which  they  were  directed  by  the 
vendor. 

When  the  goods  were  landed  on  the  wharf,  the  result  of  the 
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original  impulse,  improflood  npon  them  hj  fhe  Tendor  in  txan^ 
mitting  them  to  the  rendee,  was  aooomplished.  They  would  go 
no  fiurtiier  under  that  impnlse.  They  were  not  in  the  hands  of 
a  middleman,  to  be  forwarded  by  other  caniers.  Chapman  had 
no  chaige  of  ihem»  and  could  not  therrfore  be  a  middleman; 
and  there  was  no  other  person  standing  in  that  character.  The 
wharf  of  Chapman,  in  the  language  of  the  books,  became  the 
warehouse  of  Preston  for  the  reception  of  the  goods;  and  must 
consequently  be  considered  the  place  contemplated  by  the  con- 
signor, as  that  of  their  ultimate  destination.  Preston  could  not 
haye  remained  in  his  store  with  his  arms  folded  expecting  the 
goods  to  be  driven  up  to  his  door.  He  must  have  looked  for 
them  at  the  wharf  of  Chapman,  which,  for  the  purposes  of  their 
reception,  he  had  made  his  own;  and  when  they  arrived  there, 
their  iranaUus,  so  far  as  regarded  the  right  of  the  vendor  to 
stop  them,  must,  I  think,  be  considered  as  ended:  Bichardsonv. 
Oos8,  3  Bos.  &  Pul.  119;  8ooU  v.  PeOU,  Id.  469;  Leeds  v.  Wright, 
Id.  820;  Dixon  v.  Baldwen^  5  East,  175;  Ibster  v.  I^ampkm,  6 
Bam.  &  Cress.  107;  8.  C,  18  Eng.  Com.  L.  60;  Bawe  v.  PuA- 
ford,  8  Taunt.  83;  James  v.  Or^n,  2  Mee.  &  W.  628;  Weni- 
wofih  V.  OtUhwaUe,  10  Id.  485;  Dodson  v.  Weniwarth^  4  Mian.  & 
G.  1080;  8.  C,  48  Eng.  Com.  L.  556. 

No  case  is  found  in  the  books  precisely  like  the  present,  in  its 
prominent  circumstances;  though  the  cases  are  numerous,  in 
which  the  transit  of  the  goods  has  been  held  to  be  terminated 
by  their  coming  within  the  control  of  the  consignee,  before  they 
had  reached  his  actual  place  of  business,  and  even  when  they 
had  not  arrived  at  the  port  or  town,  to  which  they  had  been  di- 
rected by  the  consignor.  Such  are  most  of  the  cases  before 
cited.  The  case  of  CoveU  v.  Hitchcock^  28  Wend.  611,  was  much 
relied  upon  by  the  plaintiff's  coimsel  in  the  argument;  and  it  does 
indeed  cany  the  right  of  stoppage  to  a  great  length.  But  that 
case  is  distinguishable  from  the  present  in  two  particulars.  In 
that  case  the  goods  were  directed  to  the  vendor,  at  Willarda- 
buigh,  a  place  thirty  miles  beyond  Havana,  the  place  where 
they  were  stopped  by  the  consignor.  It  was  not,  therefore,  in 
accordance  with  their  original  direction,  tbat  their  transit  should 
be  ended  at  Havana.  In  the  case  at  bar,  the  goods  had  arrived 
at  the  port  or  place  of  their  original  direction.  It  was  just  as 
consistent  with  that  direction,  that  they  should  be  delivered  on 
the  whaif  at  Yergennes,'  as  at  any  olher  place  in  that  town. 
And  secondly,  the  goods  in  CoveU  v.  Hitchcock  were  in  the  cus- 
tody of  a  warehoubeman,  when  they  were  stopped,  who  was 
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holding  them  for  the  consignee;  whereas  in  fhia  oaee  the  goods 
were  in  the  custody  of  no  one,  unless  thej  were  in  that  ci  the 
consignee*  It  may  also  be  remarked^  that  the  decision  relied 
upon  for  the  plaintiff  in  CoveU  t.  SUchcock  was  that  of  the  court 
of  errors  of  New  York,  leversing  a  contnuy  decision  of  the  su- 
preme court  of  that  state  in  the  same  case:  BUchoock  t.  CoviQ, 
90  Wend.  170;  and  that  the  law  of  the  supreme  court  in  that 
case  seems  well  sustained  by  the  two  recent  cases  of  Wenttoofih 
T.  OuihwaUe  and  Dodson  y.  Weniwarihp  before  cited,  the  one  in 
the  court  of  exchequer  and  the  other  in  the  common  pleas,  in 
England. 

Numerous  other  cases  were  either  read  or  referred  to  in  the 
argument  for  the  plaintiff;  but  none  of  them  appear  to  me  to 
reach  the  question  in  this  case.  In  some  of  them  are  found 
Tery  stroug  expressions  of  judges  in  &Tor  of  an  extended  right 
of  the  consignor  to  stop  the  goods  on  their  way  to  the  consignee. 
But  the  language  of  courts  must  be  read  with  reference  to  ques- 
tions in  the  cases  before  them,  and  can  not,  with  any  propriety, 
be  extended  to  apply  to  other  facts  and  circumstances,  not  in 
the  mind  of  the  judge,  when  the  language  is  used.  Many  of 
the  expressions  of  Lord  Mansfield  and  Lord  Eenyon  in  the 
early  cases  on  this  subject — as  that  the  goods  must  come  to  the 
corporal  touch,  or  to  the  actual  possession,  of  the  vendee,  in 
the  confined  sense  of  that  term — h&Te  been  found  inapplicable 
to  the  facts  of  other  cases,  which  have  since  occurred,  and  have, 
in  consequence,  been  disregarded.  And  the  general  dicta  of 
other  subsequent  judges  have  been  and  must  be  measured  and 
treated  in  like  manner. 

The  cases  cited  and  relied  upon  by  the  plaintiff's  counsel, 
where  the  transit  was  held  not  to  haye  terminated,  will,  I 
think,  all  be  found  to  fall  within  one  or  the  other  of  the  follow- 
ing classes:  1.  Cases  in  which  it  has  been  held  that  the  right  of 
stoppage  existed  where  the  goods  were  originally  forwarded  on 
board  of  a  ship  chartered  by  the  vendee:  BohUingk  t.  Inglig,  3 
East,  881,  and  Siubbs  t.  Lund,  7  Mass.  453  [5  Am.  Dec.  63]; 
2.  Where  the  deliyery  of  the  goods  to  the  Tendee  has  been  deemed 
incomplete  by  reason  of  his  refusal  to  accept  them :  Bariram  v. 
FarebroUier,  13  Eng.  Com.  L.  644;  Jamea  t.  Oriffin,  2  Mee.  & 
W.  623;  8.  Where  goods  remained  in  the  custom-house,  subject 
to  a  gOTcmment  bill  for  duties:  Narthey  t.  FiM,  2  Esp.  613; 
4.  Where  they  were  still  in  the  hands  of  the  carrier  or  wharfinger, 
as  his  agent,  subject  to  the  carrier's  lien  for  freights:  Crawshay 
T.  Fades,  8  Eng.  Com.  L.  78;  Edwards  t.  Brewer,  S  Mee.  ft  W. 
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876;  6.  Where  the  goods,  though  arriTed  at  their  port  of  delir- 
exy,  were  still  on  ship-board  or  in  the  hands  of  the  ship's  lighter* 
man,  to  be  conveyed  to  the  wharf:  Nayhr  t.  Dennie,  8  Pick. 
198  [19  Am.  Dec.  819];  Jackson  t.  l^hol,  85  Eng.  Com.  L.  202; 
Whitehead  t.  Anderson^  9  Mee.  ft  W.  618;  Ikijcker  t.  BuTnphrey^ 
13  Eng.  Com.  L.  614;  6.  Where  the  goods  had  performed  pwrt 
of  their  transit,  bat  were  in  the  hands  of  a  middleman,  to  be 
forwarded  on  by  other  carriers:  Mitts  t.  Batt^  2  Bos.  ft  Pol.  457; 
Smijai  y.  Ooss,  1  Camp.  282;  EVm  t.  HurU,  8  T.  B.  467;  Hodgson 
T.  Lcyy,  7  Id.  440;  CoaJtes  t.  BaiUan,  13  Eng.  Com.  L.  196;  Buck- 
ley T.  ISimiss,  16  Wend.  137. 

If  in  the  present  case  the  goods,  when  landed  on  the  wharf, 
had  been  in  the  custody  of  the  wharfinger,  the  question  would 
haye  arisen  whether  he  held  them  for  the  carriers,  as  a  middle- 
man, or  as  the  agent  of  the  consignee;  and  the  right  of  the  con- 
signor to  stop  them  would  probably  haye  depended  upon  the 
character  in  which  the  wharfinger  was  found  to  act.  But  the 
jury,  under  the  charge  of  the  court,  haye  excluded  that  question 
from  our  consideration  by  finding  that  the  wharfinger  had  no 
charge  of  the  goods  whateyer.  If  the  goods  had  been  consigned 
to  a  place  in  the  interior,  beyond  Yergennes,  and  had  remained 
in  the  hands  of  the  wharfinger  at  the  latter  place,  possibly  the 
case  might  be  still  more  yariant  from  the  present.  Upon  any 
such  altered  state  of  facts  no  opinion  is  intended  to  be  expressed. 
In  the  case  at  bar  the  ultimate  place  of  destination  of  the  goods, 
tinder  the  direction  and  impulse  giyen  them  by  the  consignor, 
was  Yergennes.  Our  decision  merely  declares  that  the  usual 
place  of  the  consignee's  receiying  goods  in  that  town,  and  where 
ihey  were  in  point  of  fact  placed  for  him  by  the  carriers,  was 
the  place  of  their  ultimate  destination,  named  by  the  consignor, 
and  that,  there  being  no  middleman  in  the  case,  the  goods,  when 
they  passed  from  the  hands  of  the  carriers,  came  into  the  oon- 
structiye  possession  of  the  yendee,  and  were  beyond  the  bounds 
of  the  yendor's  right  to  enforce  his  original  lien  upon  them. 

The  judgment  of  the  couniy  court  is  affirmed. 


Stoppagb  Off  Tbahsitu,  Bight  or,  when  ezeroiaabile  and  how  termiiiafeedt 
See  the  note  to  Ham§e  ▼.  Jud»itf  29  Am.  Deo.  877,  where  this  anbjeot  is  die- 
ooMed  at  length;  eee  aleo  Hepp  ▼.  Olover,  86  Id.  200. 
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Beaman  V,  Russell. 

[aoYmnnrx,906.] 

AumunoK  of  ah  IsviRinnarr,  if  nothing  appear  to  the  oontruy,  is  pra- 
ramed  to  haTe  been  made  at  the  time  of  its  ezeoatioD;  the  Eoglbh  role 
on  this  sabject  diaonsaed. 

Oomrr  Detkkiiines  Lboautt  of  Evidknob  ^^mAmg  to  proye  the  exeoation 
of  an  instrumenty  and  eabmits  it  to  the  Jury  for  them  to  weigh  and  de- 
cide upon  its  sufficiency. 

Thm  Inquiry  whether  ak  iNgTBUMnrr  has  bbbn  Ai/tebsd,  and,  if  ao, 
i^ether  in  fraud  of  the  defending  party,  or  otherwise,  to  be  determined 
by  the  appeanmoe  of  the  instrument  itself,  or  from  that  and  other  eri- 
denoe  in  the  case,  is  for  the  jury;  the  whole  is  matter  of  fact,  and  the 
jury  must  determine  it  from  all  the  testimony  before  them. 

Prokibs  to  IiTDicMNiTT  Anothxr  FOR  SiONiNG  NoTB  as  a  maker  is  aa 
original  undertaking,  and  Ib  not  within  the  statute  of  frauds. 

Assumpsit  to  recoTer  money  paid  on  two  promissory  notes 
which  the  plaintiff  had  signed  as  maker  with  certain  other  par- 
ties, and  at  the  request  of  the  defendant,  and  on  his  special 
promise  to  indemnify  him  against  loss.  This  action  was  brought 
on  the  following  contract  of  indemnity  which  was  offered  in 
evidence:  ''I,  David  Bussell,  etc.,  agree  with  Joel  Beaman  to 
indemnify  him  for  signing  two  notes  with  John  Blanchard, 
Alexander  Bobertson,  and  Anthony  Blanchard  for  four  hun- 
dred dollars  each,  dated  the  16th  of  March,  1827,  and  payable 
to  the  president,  directors,  and  company  of  the  Bank  of  But- 
landy  ninety  days  after  date.  Dated  March  16,  1827."  In 
this  contract  there  were  two  alterations  apparent;  in  the  de- 
scription of  the  notes  the  figures  *'  16th  "  had  been  written  over 
the  figures  **  15th,"  and  in  the  date  of  the  instrument  the  figurei 
**  16th  "  had  been  written  over  the  figures  '<  17th."  The  altera- 
tions were  not  explained.  The  defendant  objected  to  this  in- 
strument as  evidence  on  account  of  the  alterations,  and  because 
it  vras  not  a  legal  contract.  The  court  sustained  the  objection^ 
refused  to  allow  the  instrument  to  be  read  to  the  jury,  and  di- 
rected a  verdict  for  the  defendant.    Exceptions  by  the  plaintiff. 

E.  L.  Ormsiyy  and  B.  PierpoirU^  for  the  plaintiff. 

Foot,  Hodges,  Briggs,  and  WUliams,  contra. 

By  Court,  Hall,  J.  The  first  question  to  be  considered  i8» 
whether  the  writing  of  indemnity,  offered  in  evidence  by  the 
plaintiff,  ought  to  have  been  excluded,  because  of  the  altera- 
tion— ^admitted  to  be  a  material  one — appearing  upon  it.  The 
question,  upon  whom  the  burden  of  proof  devolves,  when  an  in« 
ttrument  in  writing  appears  to  have  undergone  an  alteration,  is, 
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upon  the  aufhorities,  inyolyed  in  considenble  confosion  and  nn- 
oertainfy.  In  fhe  following  cases,  in  this  countxy,  it  is  either 
decided,  or  declared,  that  such  alteration  will  be  presumed  to 
hafe  been  made  after  the  contract  was  executed,  and  that  it  lies 
upon  Uie  party  producing  the  paper  to  explain  the  alteration: 
Prevost  V.  GraU,  Pet.  C.  C.  869;  Morris  v.  Vanderen,  1  Dall.  67; 
Jackson  y.  Osborne,  2  Wend.  655  [20  Am.  I>ec.  649];  Herrick  t. 
Malin,  22  Id.  888;  EUls  y.  Barnes,  11  N.  H.  396;  Barrington  t. 
Bank  of  Washington,  14  Seig.  &  B.  405;  IfcMicken  y.  Beauchamp, 
2  La.  290.  In  the  following  cases  the  doctrine  is  eitlier  doubted, 
or  denied:  Clark  y.  Sogers,  2  Greenl.  147;  Oooch  y.  Bryant,  18 
Me.  886;  Wickes  y.  Caiidk,  5  Har.  &  J.  41;  Bankin  y.  Blackwell, 
2  Johns.  Oas.  198;  Cumberland  Bank  y.  EdU,  1  Halst.  215;  Sayre 
y.  Beynolds,  2  South.  737;  Bailey  y.  Taylor,  11  Conn.  631.  In 
Davis  y.  Jenney,  1  Mete.  221,  tlie  question  was  argued,  but  left 
undecided,  Chief  Justice  Shaw  obsernng,  that  **  the  court  con- 
sidered it  a  question  of  yery  great  importance." 

It  would  seem  to  haye  been  the  ancient  doctrine  of  the  common 
law,  that  an  interlineation  in  a  deed,  if  nothing  appear  to  the 
oontrary,  will  be  presumed  to  haye  been  made  at  the  time  it  was 
executed:  T^mod  y.  CasOe,  1  Keb.  21;  12  Yin.  Abr.  68;  FUsgerald 
y.  Fauconberge,  Fitz-G.  207;  4  Cru.  838;  Chit,  on  Bills,  212. 
Seyeral  modem  English  cases  are,  howeyer,  cited  and  relied 
upon  by  the  counsel  for  the  defendant,  to  show  that  the  rule  is 
now  the  other  way,  and  that  it  is  always  incumbent  on  the  party 
producing  the  instrument  to  explain  any  alteration,  before  it 
can  be  introduced  in  eyidence.    It  is  to  be  noticed,  that  all 
these  cases  were  upon  bills  of  exchange,  or  promissozy  notes, 
which  are  required  to  be  stamped,  before  they  can  be  used  as 
eyidence;  and  the  cases  should  be  read  with  reference  to  the- 
English  law  on  that  subject.    Any  material  alteration  of  a  bill, 
after  it  has  issued,  or,  in  other  words,  after  it  is  in  the  hands  of  & 
party  entitled  to  make  a  claim  upon  it,  is  held  to  make  a  new  bill 
of  it,  rendering  a  new  stamp  necessazy.    Under  the  stamp  act,  any^ 
alteration  renders  a  bill  yoid,  that  would  make  it  inyalid  at  com- 
mon law;  and  it  may  be  yoid  under  that  act,  though  otherwise^ 
perfectly  yalid.     For  the  consent  to  the  alteration,  by  the  party^ 
sought  to  be  charged,  makes  the  bill  yalid  at  common  law;  but, 
under  the  statute,  the  consent  of  all  the  parties  to  the  bill  is  of' 
no  importance.    If  the  bill  be  altered  after  it  issues,  no  matter 
by  whom,  it  becomes  another  bill,  and  requires  a  new  stamp  ia 
Older  to  make  it  eyidence:  Bathe  y.  Taylor,  15  East,  412;  Jardmm: 
▼.  Payne,  1  Bam.  ft  Adol.  668;  Chit,  on  Bills.  207*-2ia. 
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The  earlieet  of  these  English  cases,  that  of  Johnaan  r.  Duke 
of  Marlborough^  2  Stark.  818,  in  1818,  was  decided  with  sole 
reference  to  the  stamp  act.  The  action  was  hy  the  indorsee  of 
a  bill  dated  the  tweniy-ninth  of  January,  1817,  against  the 
acceptor.  The  bill,  npon  its  production,  appeared  to  hare  been 
originally  dated  the  twenty-ninth  of  December,  1816,  and  to 
have  been  altered  by  the  defendant,  the  acceptor,  to  the  twenty- 
ninth  of  January,  1817.  Here  was  an  end  of  the  case,  as  to 
any  common-law  defense.  The  defendant  had  made  the  altera- 
tion himself,  and  could  not  complain  of  it.  But  Abbott,  justice, 
intimated  that  it  was  necessary  to  prove,  in  addition,  that  the 
bill  had  not  been  indorsed  before  the  alteration  and  acceptance. 
Comyn,  for  the  plaintiff,  submitted,  that  it  was  to  be  presumed, 
that  the  bill  had  not  been  negotiated  preTious  to  the  alteration, 
and  that  it  was  for  the  defendant  to  show  that  it  had  been  so 
negotiated.  But  Abbott,  J.,  said,  *'  he  could  not  presume  one 
way,  or  the  other;  and  unless  it  could  be  proved,  that  the  alter- 
ation was  prior  to  the  acceptance,  the  bill  was  void  for  want  of 
a  new  stamp.''    The  plaintiff  made  the  proof,  and  had  a  verdict 

So  in  the  next  case,  Bishop  v.  Chambre^  8  Car.  &  P.  55,  in 
1827,  the  effect  of  the  alteration  under  the  stamp  act  was  alone 
considered.  The  note  appeared  to  have  been  altered  in  its  date; 
and  Lord  Tenterden,  at  nisi  frriuB^  left  it  to  the  jury,  upon  the 
api>earanoe  of  the  instrument  itself,  to  say  whether  it  had  been 
altered  after  it  had  become  a  perfect  instrument  in  the  hands  of 
the  plaintiff;  and  the  juiy  found  it  had,  and  gave  a  verdict  for 
the  defendant.  There  was  evidence  of  a  recognition  of  the  note 
by  the  defendant,  after  the  alteration,  from  which  the  jury 
might,  perhaps,  have  inferred  his  assent  to  it;  and  Denmaik 
afterwards  moved  the  court,  in  bank,  for  a  new  trial,  claiming 
that  it  should  have  been  left  to  the  jury  to  say,  not  only 
whether  the  note  had  been  altered  after  it  was  signed,  but 
whether,  if  so^  it  had  been  altered  with  the  consent  of  the 
defendant.  Lord  Tenterden  said:  "  If  the  note^  was  ever  given 
into  the  hands  of  the  plaintiff,  as  a  perfect  instrument,  it  could 
not  be  altered  with  the  consent  of  all  the  parties."  And  Bay- 
ley,  J.,  said:  ''  It  would  require  a  new  stamp."  So  in  the  sub- 
sequent cases  of  Leyhariff  v.  Ashford,  12  Moore,  281;  Taylor 
V.  Moseley,  6  Car.  ft  P.  273;  Sibley  v.  Fisher,  7  Ad.  ft  El.  444; 
Knighi  v.  ClemerUs,  8  Id.  215;  and  Clifford  v.  Parker,  2  Man.  ft 
0. 909,  the  question  was,  whether  the  alterations  had  been  made 
in  violation  of  the  stamp  act,  and  the  decisions  turned  upon 
that  question.     In  Henman  v.  Dvchinsnn,  15  Eng.  Com.  L.  688, 
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the  stamp  act  is  not  specially  referred  to;  but  as  there  is  nothing 
in  the  case  to  exdude  the  idea,  that  it  was  decided  in  view  ci 
that  act,  and  as  it  is  impossible  that  the  existence  and  operation 
of  the  act  could  hare  been  overlooked,  or  disregarded,  by  the 
court,  the  decision  in  that  case  must  be  placed  in  the  same  class 
with  the  others. 

It  is  obyious,  that  the  rule  of  proof  in  regard  to  an  alteration 
at  common  law,  and  under  the  English  stamp  act,  need  not 
necessarily  be  the  same.  The  object  of  the  common-law  role 
of  proof  would  be,  to  protect  one  party  from  the  fraud  of  the 
other;  that  of  the  statute  rule,  to  protect  the  revenue  from  the 
fraud  of  all  the  parties.  If  an  alteration  be  against  the  interest 
of  the  parfy  claiming,  or  be  apparently  in  the  handvrriting  of 
the  party  defending,  and,  in  either  case,  wear  no  appearance 
calculated  to  excite  a  suspicion  of  an  intended  fraud  upon  the 
latter  party,  it  might  be  imjust  to  the  parfy  claiming,  to  cast 
upon  him  the  burden  of  showing,  by  extraneous  evidence,  when 
the  alteration  was  made.  But  these  considerations  can  have  no 
weight  under  the  stamp  act.  The  question  under  that  statute  is 
not,  by  whom,  or  how,  the  alteration  was  made,  but  merely  the 
time  when.  One  rule  of  evidence  might,  perhaps,  be  necessary 
to  protect  the  interests  of  the  government,  while  another  might 
be  quite  sufficient  for  the  preservation  of  those  of  the  parties. 
And  for  the  detection  of  fraud  upon  the  revenue  and  to  prevent 
its  recurrence,  a  more  stringent  rule  of  proof  may  be  required, 
in  England,  by  considerations  of  public  policy,  than  justice  to 
the  parties  would  otherwise  demand.  It  is  sufficient,  however, 
for  the  present  purpose,  to  say,  that  the  single  question,  upon 
whom  the  burden  of  proof  devolves  to  account  for  an  alteration 
in  a  written  instrument,  with  reference  to  a  supposed  fraud  upon 
the  party,  has  never  been  presented  to  the  English  courts  in  any 
of  these  cases.  It  has  always  been  coupled  with  and  been  over- 
ridden  by  the  more  extended  question  in  regard  to  a  supposed 
fraud  upon  the  revenue.  So  far  as  the  reasoning  of  the  judges  in 
these  cases  may  be  thought  applicable  to  the  naked  question  now 
before  us,  they  are  worthy  of  consideration;  but  as  mere  author- 
itative decisions,  they  can  be  entitled  to  no  weight  whatever. 

Amidst  the  conflict  of  authorities  in  this  country,  and  with 
the  little  aid  that  can  be  derived  from  the  modem  English  cases, 
I  should  be  disposed  to  fall  back  upon  the  ancient  common-law 
rule— that  an  alteration  of  a  written  instrument,  if  nothing 
appear  to  the  contrary,  should  be  presumed  to  have  been  made 
at  the  time  of  its  execution.    I  think  this  rule  is  demanded  by 
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the  actaal  condition  of  the  basinesB  transactions  of  this  coun- 
try, and  especially  of  this  state— where  a  great  portion  of  the 
contracts  made  are  drawn  by  the  parties  to  them,  and  without 
great  care  in  regard  to  interlineations  and  alterations.  To  estab- 
lish an  invariable  rule,  such  as  is  claimed  in  behalf  of  the  de- 
fendant, that  the  party  producing  the  paper  should  in  all  cases 
be  bound  to  explain  any  alteration  by  extrinsic  eyidence,  would, 
I  apprehend,  do  injustice  in  a  very  great  majority  of  the  in- 
stances, in  which  it  should  be  applied.  Such  a  rule  might  be 
tolerated — might  perhaps  be  beneficially  adopted — ^in  a  highly 
commercial  country,  like  that  of  Great  Britain,  in  regard  to 
negotiable  paper,  which  is  generally  written  by  men  trained  to 
clerical  accuracy,  and  is  upon  stamped  paper,  the  very  cost  of 
which  would  induce  special  care  in  the  drawing  of  it;  but  I  am 
persuaded  its  application  here  could  not  be  otherwise  than  in- 
jurious. It  is  not  often,  that  an  alteration  can  be  accounted  for 
by  extraneous  eyidence;  and  to  hold  that,  in  all  cases,  such  eyi- 
dence  must  be  giren,  without  regard  to  any  suspicious  appear- 
ance of  the  alteration,  would,  I  think,  in  many  instances,  be 
doing  such  manifest  injustice,  as  to  shock  the  common  sense  of 
most  men. 

But  perhaps  a  determination  of  the  question,  upon  whom  the 
burden  of  proof  lies  to  account  for  an  alteration  in  a  written 
instrument,  does  not  necessarily  decide  the  precise  question  be- 
fore us.  If  it  were  admitted,  that  the  ontia  of  expUining  the 
alteration  were  upon  the  party  producing  the  instrument,  it 
might  still  be  a  question,  whether  the  explanation  should  first 
be  given  to  the  court,  or  at  once  to  the  jury.  No  testimony  is 
to  go  to  the  jury,  but  upon  oath,  and  tlierefore  some  eyidence 
must  be  given  of  the  execution  of  the  written  instrument,  before 
it  can  be  submitted  to  them.  The  court  necessarily  determines, 
in  the  first  instance,  on  the  sufficiency  of  the  proof;  but  whether 
a  writing  has  been  executed  by  the  party  sought  to  be  charged 
is  a  question  of  fact;  and  when  the  writings  is  admitted  in  evi- 
dence, the  jury  may  decide,  over  the  head  of  the  court,  upon 
the  same  evidence,  that  the  execution  of  the  instrument  is  not 
proved;  or  perhaps  it  is  more  accurate  to  say,  the  court  deter- 
mines that  there  is  legal  evidence  tending  to  prove  the  execu- 
tion of  the  instrument,  and  therefore  submits  it  to  the  jury,  for 
them  to  weigh  and  decide  upon  its  sufficiency.  "Wbether  an 
alteration,  appearing  upon  an  instrument,  was  made  before  ox 
after  its  execution,  and  if  after,  bv  yrbom  and  for  ^\xai  purpose, 
are  also  questions  of  &ct  for  th-.  'voXJ'  ^^-  ^^  M5,\>;  Shep 
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ToQoh.  69;  BUkcp  t.  Chambre^  8  Oar.  k  P.  S6;  Emenon  t. 
Murray,  4  N.  H.  171  [17  Am.  Deo.  407];  BatteyT.  Tayhr,  11 
Oonn.  681  [29  Am.  Deo.  821];  Jackson  y.  Osborne,  2  Wend.  655 
[20  Am.  Deo.  649].  It  is  matter  of  fiiot,  and  not  of  law, 
whether  the  handwriting  of  the  alteration  is  the  eame  with  that 
of  the  body  of  the  instmment,  whether  it  is  the  same  with  that 
of  the  siguatorei  whether  the  ink  is  the  same,  or  different, 
whether,  from  the  appearance  of  the  alteration  and  the  body  of 
the  instrument,  both  were  written  at  the  same  time,  or  at  differ- 
ent  times,  whether  the  party  claiming,  or  the  party  sought  to 
be  chaiged,  or  a  stranger,  has  made  the  alteration;  in  short, 
every  possible  ciromnstance,  that  would  have  a  tendency  to 
show  the  alteration  to  haye  been  fraudulent,  or  otherwise.  It 
can  serve  no  good  practical  purpose,  for  the  court  to  go  into 
these  inquiries,  to  determine  whether  the  party  has  made  a 
prima  facie  case.  On  the  usual  proof  of  the  execution  of  the 
instrument,  it  should,  without  reference  to  the  chazaoter  of  any 
alteration  upon  it,  be  admitted  in  eridenoe,  leaving  all  testi- 
mony in  relation  to  such  alteration  to  be  given  to  the  jury.  It 
will  doubtless  be  the  duly  of  the  court  to  give  the  jury  proper 
instructions,  upon  any  given  state  of  facts.  But  any  instruc- 
tions in  regard  to  the  burden  of  proof  should,  I  apprehend,  be 
founded  upon  a  supposed  finding  of  the  jury  in  regard  to  the 
alteration,  rather  than  upon  any  assumption  of  the  court  in 
regard  to  it,  because  I  think  the  character  of  the  alteration, 
whether  suspicious  or  otherwise,  is  matter  of  fact  for  the  jury, 
and  not  of  law  for  the  court.  It  is  not,  however,  necessary  to 
go  into  that  question  in  this  case.  But  generally,  the  whole 
inquiry,  whether  there  has  been  an  alteration,  and  if  so, 
whether  in  fraud  of  the  defending  party,  or  otherwise,  to  be  de- 
termined by  the  appearance  of  the  instrument  itself,  or  from 
that  and  other  evidence  in  the  case,  is  for  the  jury.  The  whole 
is  matter  of  fact,  and  they  must  determine  it  from  all  the  testi- 
mony before  them. 

The  next  question  is,  whether  the  instrument  in  writing,  of- 
fered by  the  plaintiff,  tended  to  prove  a  legal  contract  If  it 
did,  it  should  have  been  admitted.  It  is  insisted,  in  behalf  of 
the  defendant,  that  the  promise  attempted  to  be  proved  was  to 
answer  for  the  debt,  or  default  of  another,  within  the  statute  of 
frauds,  and  therefore  necessary  to  be  in  writing;  that  the  in- 
strument, having  been  executed  in  the  state  of  New  York,  is  to 
be  governed  hy  the  law  of  that  state;  that  by  the  law  of  New 
York  it  is  necessary  that  the  consideration  as  well  as  the  piomiae 


Feb.  1848.]  Bbamak  t;.  Russell.  781 

thould  be  in  wxitiiig;  that  the  instrument  offered  in  eyidenoe 
eontains  no  statement  of  any  consideration  lor  the  promise,  is 
therefore  inTalid,  and  was  consequently  incompetent  evidence  to 
be  snbmitted  to  the  jniy. 

Was  the  contract  attempted  to  be  prored  within  the  statute 
of  frauds?  Although  the  decisions  upon  the  clause  of  the 
statute  relied  upon  by  the  defendant  are  not  all  reconcilable 
with  each  other,  yet  it  seems  agreed  in  all  the  cases,  that,  if  the 
promise  is  not  collateral  to  the  Uabiliiy  of  some  other  person  to 
the  same  party,  it  is  not  within  the  statute:  Chit,  on  Oon.  607; 
Eastwood  T.  Kenyon^  11  Ad.  &  El.  438.  In  this  case,  unless 
there  was  some  person  liable  to  indemnify  the  plaintiff  for 
signing  the  notes  to  the  Bank  of  Rutland,  other  than  the  de- 
fendant, his  undertaking  was  an  original  and  not  a  collateral 
one.  Does  it  appear  from  the  writing  offered  in  eyidence,  either 
in  connection  with  the  notes,  or  without  them,  that  any  other 
person  than  the  defendant  was  in  any  manner  liable  to  the 
plaintiff?  If  the  plaintiff  had  signed  the  notes  with  the  other 
makers  of  them,  as  their  surefy  and  at  their  request,  the  law 
would  have  implied  a  promise  from  them  to  indemnify  him. 
But  there  is  no  evidence  that  he  signed  as  surety.  For  aught 
that  appears,  the  liability  to  the  Bank  of  Rutland  might  have 
been  incurred  for  the  sole  benefit  of  the  defendant,  and  he 
might  have  agreed  to  indemnify  the  other  signers  in  the  saitie 
manner  that  he  did  the  plaintiff.  Besides,  there  is  no  proof 
that  the  plaintiff  signed  the  notes  at  the  request  of  the  other 
signers.  The  writing  shovrs  that  he  signed  at  the  request  of  the 
defendant,  and  on  his  special  promise  to  indemnify  him;  and 
this  fact  would  be  calculated  to  rebut  any  presumption,  that  he 
signed  at  the  request  of  the  others,  even  if  his  name  had  appeared 
on  the  notes  as  surety.  In  the  absence  of  all  evidence  that  there 
was  a  liability  of  any  other  person  to  the  plaintiff,  to  which  the 
defendant's  promise  could  have  been  collateral,  it  must  be 
treated  as  an  original  promise,  not  within  the  statute. 

It  is  not  intended  to  say  that  the  defendant's  promise  would 
have  been  within  the  statute,  if  it  had  appeared  that  the  plaintifl 
was  surety  for  the  other  signers  of  the  notes,  and  had  become 
such  at  their  request,  as  well  as  on  that  of  the  defendant.  There 
are  cases  in  which  a  promise  has  been  held  to  be  an  original 
one,  though  another  person  was  liable  on  an  implied  promise: 
Swan  V.  Nesmilh,  7  Pick.  220  [19  Am.  P^-  ^^V'  Twme  y.Grovef , 
9  Id.  806;  Blabe  v.  Cole,  22  Id.  87  And  these  are  authorities, 
ihata  promise  of  indemnity  for  U^*w\ffisig  al^bOity  tot  «3iotb«ciB 
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not  wifhin  the  statate:  Chopin  v.  JfemB,  4  Wend.  6S7;  Thonuu 
r.  Cook^  8  Bern.  A  CveBS.  728;  Chcq[}in  t.  Lof^wm^  20  Pick.  467; 
Perky  t.  Spring,  12  Mass.  297;  Holmes  t.  Knighto,  10  N.  H.  176. 
But  upon  the  question  under  any  altered  state  of  facts  no  opin* 
ion  is  intended  to  be  expressed.  The  oontiact  being  held  not 
to  be  within  the  statute  of  frauds^  the  other  objections  of  the 
defendkuity  arising  under  that  statute,  hare  not  been  considered. 
We  are  all  agreed  that  the  writing  ought  not  to  hare  been 
excluded,  for  any  of  the  reasons  assigned  by  the  defendant,  and 
consequently  that  there  must  be  a  new  trial. 


ALTDUTioir  or  iNRBumirTS,  Erracr  or:  See  WaHmg  t.  Smith,  41 
Deo.  299,  and  note,  referring  to  previous  cases  in  this  series;  Ba^amtm  t« 
McCotmeO,  46  Id.  474;  Bli$»  ▼.  McInJt^re,  Id.  166,  sod  note  to  WoodmoHk  t. 
Baaih  <^f  America,  10  Id.  267,  discnssing  this  sobject. 

CoMPBTKircT  or  EvTOKVcs  IS  A  QuBsnoK  roB  THC  GouBs;  the  weight  to 
be  attached  to  it  is  for  the  jury:  McDamd  v.  StaU,  47  Am.  Dee.  93. 

WHITHZ&  iNSTBUmEHT  HAS  BEEN  AlTKBKD  OB  NOT  IS  QUEBTIOir  rOB  JUBT 

to  determine:  BlUs  v.  Mclntyrt,  46  Am.  Deo.  165;  Btukif  ▼.  Td^lor,  29  U. 
821,  and  the  principal  esse  was  cited  to  the  point  that  this  whole  qoestiott 
was  one  for  the  oonsideratian  of  the  jnry:  MeOonniek  v.  JlAHNorrw^  39  Mo^ 
84;  Jone$  v,  Ireland,  4  Iowa,  71. 

Pbomisb  or  Indxhkitt  to  Ohb  roB  Bboomino  Subett,  ib  kot  wixHor 
Statutb  or  Fbauds:  44  Am.  Dec.  649.  The  prinoipel  osse  was  cited  ia 
Chten  ▼.  Brookhu,  23  Mich.  63,  and  referred  to  in  Stewart  v.  JSmUe,  1  Bond, 
608,  on  the  point  that  it  is  only  when  the  promise  is  distinotly  coUatecal  th«i 
it  is  within  the  statate  of  fraads. 

Pbbhumption  as  to  Timb  or  ALTBBAnoir  or  Ibskbuiibnt:  See  note  to 
Woodworth  T.  Bank  qf  America,  10  Am.  Dec  273;  Ifngfith  v.  Brmemaa,  47 
Id.  735.  The  principal  case  was  cited  in  ifatormv.  UnUedSiate^  1  WalL 
288,  and  in  CoU  ▼.  HiO;  44  K.  Y.  233»  on  the  point  that  in  Vennont  the 
presainption  was,  that  an  alteration  was  made  at  the  time  of  the  ezeciitioB 
of  the  inatnunent,  and  was  referred  to,  with  other  cases,  on  the  position  thai 
there  were  numerous  authorities  holding  that  the  presumption  of  Uw  is,  that 
an  alteration  is  made  before  or  at  the  time  of  the  instrument's  exeentioD,  in 
Stone  V.  EUu,  6  Ind.  159.  The  principal  osse  was  also  referred  to  in  Com  t. 
Palmer,  1  McCrary,  434,  on  the  proposition,  that  if  the  interlineation  appear 
in  the  same  handwriting  with  the  original  instrument,  and  bears  no  evidenoa 
on  it«  face  of  having  been  made  subsequent  to  the  execution  of  the  Instm- 
ment,  and  especially  if  it  only  makes  clear  what  was  the  evident  intention  ol 
the  parties,  the  law  will  presume  that  it  was  made  in  good  ^th  and  bstoa 
execution. 


SmTH  V.  NiLES. 


[20  yKBMOn,  819.] 

Lbasb  dobs  hot  Amovkt  to  a  Sals  when  it  provides  that  the  Issior  is  to 
furnish  ten  cows  for  the  lessee,  to  be  kept  on  the  lessed  property,  for  the 
use  and  benefit  of  the  lessee,  the  lessor  to  pay  all  the  taxes  and  to  link 
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fhem  agunst  all  uDaToidable  acoidenta,  aiChoagh  tlie  leeMe  agrees  at  the 

expiration  of  the  loaee  to  redeliver  to  the  lenor  tha  aame  oowa  "or  thoaa 

worth  as  omeh  in  all  respecta." 
Lnm  HAS  A  BiOBT  to  thb  Profebtt  Lbased,  during  the  leaae,  paramonnt 

to  any  ri^t  of  the  leaeor  or  his  oreditors»  and  in  the  enjoyment  of  this 

right  they  can  not  distaib  him  with  imponity;  they  can  not  take  the 

property  out  of  his  possession. 
Ihtkbhst  of  Lesbbb  IK  PxBSONAi/rr  iCAT  BB  SnsKD  and  sold  oo  ezeention  by 

his  creditors,  and  the  porohaser's  right  at  the  ahariff'B  sale  woold  continue 

until  the  determination  of  the  lease. 
Rktxbsionabt  IzTRRnr  of  Lxsbob  is  not  BuBnai  of  Sau  ov  Bxioutiok 

during  the  continuance  of  the  lease. 

8.  H.  Smuh  leased  a  fiurm  to  one  Biown,  and  the  lease  con- 
tained a  proyision  by  which  Smith  was  to  furnish  Brown  ten 
cows,  to  be  kept  on  the  premises,  for  the  use  and  benefit  of 
Brown  during  the  term  of  the  lease,  the  latterto  return  the  same 
cows  to  the  lessor  at  its  expiration  *'  or  those  worth  as  much  in 
all  respects;"  the  lessor  was  to  risk  the  cows  against  all  un- 
aToidable  accidents  and  was  to  pay  the  taxes  on  tiiem.  Before 
the  lease  expired  the  cows  were  attached  as  the  property  of  the 
lessor,  and  sold,  the  plaintiff  purchasing  at  the  sheriff's  sale. 
The  cows  were  not  removed  from  the  lessee's  possession  by  the 
sheriff  or  the  purchaser,  and  some  time  afterwards,  but  during 
the  term,  the  defendant,  a  depufy  sheriff,  seized  them  under  an 
execution  against  the  lessee.  Brown,  and  sold  them  as  his  abso- 
lute property.  After  the  expiration  of  the  lease,  the  plaintiff 
demanded  the  cows  of  the  defendant,  who  refused  to  deliver 
them.  He  then  brought  this  action  on  the  case.  Judgment  for 
the  plaintiff;  exceptions  by  the  defendant. 

Walker  and  Kellogg,  for  the  defendant. 
A.  Keyes,  centra. 

By  Court,  Beniiiett,  J.    It  is  claimed  by  the  defendant's  coun- 
sel, that  by  the  lease  between  Samuel  Smith,  2d,  and  William  M. 
Brown,  the  entire  and  absolute  property  in  the  cows  in  question 
passed  to  Brown,  and  that  the  sheriff's  sale  to  the  plaintiff, 
consequently,  upon  the  authoriiy  of  the  case  of  OriffUh  v.  Fowler, 
18  Yt.  390,  passed  no  property  to  him.    But  we  think  it  was 
not  the  intention  of  the  parties  that  the  lease  should  have  that 
effect.    The  lease  says  that  Samuel  H.  Smith  is  to  furnish  ten' 
cows  for  Brown,  to  be  kept  upon  the  farm  leased,  for  three 
years,  for  the  use  and  benefit  of  i^^^ni*    Smith  ia  to  pay  all 
taxes  upon  the  cows,  and  to  risk  VhetXX  aga^^^^  &U.  unavoidable 
accidents.     This  is  entirely  incoix^^v    'vAe  "^^^  ^'^  ^^^  ^^  ^  ^^* 
Though  it  may  be  laid  down  as  &  ^^  ^oU  praMdp^>  \iuBi\i  where 
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there  is  a  right  of  retaxning  other  things  of  a  like  kind  and  of 
equal  -value,  in  lieu  of  the  things  bailed,  the  bailment  in  legal 
effect  becomes  a  sale,  and  the  ]>erBon  receiving  the  property  be- 
comes debtoif  for  it,  instead  of  bailee,  yet  eyery  instrument  is  to 
be  taken  together,  and  a  construction  to  be  had  on  the  whole 
instrument,  and  such  as  to  cany  out  the  intention  of  the  parties. 
The  provision  in  the  lease,  that  at  its  expiration  the  lessee  shall 
deUver  to  the  lessor  the  same  ten  cows,  or  others  worth  as  much 
in  all  respects,  may  well  have  an  operation  without  treating  the 
lease  of  the  cows  as  a  sale.  The  lessee  was  to  risk  the  cows  as  to 
all  accidents  which  might  not  come  under  the  denomination  of 
unavoidable.  If,  then,  any  of  the  cows  were  to  die,  under  such 
circumstances  as  to  make  tiie  loss  of  them  tlut  of  the  lessee,  he 
had  the  right  to  supply  the  loss  by  substituting  others  of  like 
value.  If,  however,  the  same  cows  remained  upon  the  feurm  at 
the  expiration  of  the  lease,  the  property  in  them  would  be  in 
the  lessor,  and  he  would  have  the  right  to  take  the  possesBion 
of  them;  and  in  ease  of  a  refusal  in  the  lessee  to  deliver  any 
of  them,  the  lessor  might  have  an  action  of  trover  against  him 
for  them.  This  construction  renders  all  the  provisions  in  the 
lease  operative;  and  no  doubt  it  is  in  accordance  with  the  inter- 
est of  the  parties. 

The  case,  then,  must  depend  upon  the  question,  whether  the 
cows  were  subject  to  attachment  and  execution  as  the  property 
of  the  lessor.  The  lessee  had  a  right  to  the  cows,  during  fbe 
lease,  paramount  to  any  right  of  the  lessor,  or  his  creditors; 
and  in  the  enjoyment  of  this  right  they  could  not  disturb  him 
with  impunity.  They  could  not  take  them  out  of  his  possession. 
It  is  no  good  reason  to  assign,  why  they  should  take  them,  that 
the  lessee  may  have  his  action  against  the  wrong-doer.  This, 
in  many  cases,  would  be  equivalent  to  a  denial  of  all  right.  If, 
then,  the  sheriff  would  be  a  trespasser  i^gainst  the  lessee  in  tak- 
ing the  property  from  his  possession,  can  he  levy  upon  it  and 
sell  the  reversionaiy  interest  of  the  lessor  in  it,  during  the  lease? 
Where  property  has  been  pawned,  as  security  for  a  specific  debt, 
it  is  said  the  creditors  may  tender  to  the  pawnee  the  amount  of 
the  debt,  and  then  proceed  to  attach  the  property,  as  belonging 
to  the  pawnor,  though  the  pawnee  refuse  to  receive  it.  Tliis 
probably  is  so.  The  tender,  when  legally  made,  is,  so  far  as  the 
pawn  is  concerned,  equivalent  to  payment.  The  right  of  the 
pawnee  to  the  thing  pawned  is  thereby  determined,  and  after 
that  he  holds  as  a  wrong-doer:  2  Eenf s  Gom.  679;  Ooggs  t. 
Bernard.  2  Ld.  liaym.  916,  917. 
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Bot  the  prosent  is  altogether  a  differentoaee.  The  leasee  had 
*  properly  in  the  oovs  for  a  definite  time,  and  for  his  own  bene- 
ficial use.  The  lessor  oonld  not  put  an  end  to  his  right,  until 
the  time  had  expired;  and  in  a  note  to  Stringefellow  y.  Broume* 
Boppe,  1  Pyer,  679,  it  is  said,  that  if  beasts  be  let  for  years, 
thej  can  not  be  taken  in  execution  for  a  debt  of  the  lessor. 
Broke,  p.  107,  is  cited  to  sustain  the  proposition.  So  in  Badlam 
y.  Ikicber,  1  Pick.  896  [11  Am.  Dec.  202],  it  was  held,  that  per- 
sonal properly  mortgaged  could  not,  while  the  debt  remained 
unpaid,  be  taken  in  execution.  The  bailee  of  property  is  liable 
to  the  bailor  for  the  use  of  it,  although  it  be  taken  out  of  his 
possession  by  the  creditors  of  the  bailor,  upon  legal  process 
against  him:  Hartford  t.  Jackaon,  11  N.  H.  146.  This  is  upon 
the  ground,  that  ^e  property  could  not  be  attached,  and  that 
the  bailee  had  his  remedy  against  the  officer,  and  consequently 
is  liable  for  its  use.  It  is  said  in  argument,  that  the  cows  might 
be  sold,  subject  to  the  rights  of  the  bailee,  though  neither  the 
officer,  nor  ttie  purchaser  at  the  sheriff's  sale,  could  take  them 
out  of  the  possession  of  the  bailee,  until  his  lease  was  deter- 
mined. But  we  think  not.  The  officer  must  have  the  right  to 
seize  and  hold  the  possession  of  the  cows.  The  vezy  idea  of  an 
attachment,  or  levy,  implies  all  this.  If  he  can  not  do  this, 
how  is  the  attachment,  or  sale  on  execution,  to  be  carried  outt 
If  he  were  bound,  after  the  levy,  to  let  them  remain  with  the 
bailee,  he  could  not  be  held  responsible  for  them.  The  bailee 
can  not  be  liable  to  the  officer  for  the  cows,  as  a  quasi  receiptor. 
U  the  residuaiy  interest  of  the  bailor  in  the  cows  be  liable,  dur- 
ing the  lease,  to  be  taken  and  sold  on  a  single  execution,  it  must 
be  exposed  to  be  taken  in  execution  successiyely,  and  how  could 
such  a  doctrine  be  carried  outt 

In  this  state,  as  well  as  in  Massachusetts,  it  has  been  held, 
that  if  one  officer  attach  property  and  take  the  actual  possession  of 
it,  another  officer  can  not  attach  the  same  property,  while  it  re- 
mains in  the  possession  of  the  first  attaching  officer.  The  reason 
is,  the  second  attaching  officer  can  hare  no  control  oyer  it.  It 
seems,  from  the  authorities,  that  the  interest,  which  the  lessee 
had  in  these  very  cows,  might  have  been  taken  and  sold  on  exe- 
cution by  his  creditors;  and  the  purchaser's  right  at  the  sheriff's 
sale  would  continue,  until  the  determination  of  the  lease:  Chr~ 
dm  T.  Harper,  7  T.  B.  11;  Ward  t.  3£acauley,  4  Id.  489;  Van 
Antwerp  t.  Newman^  2  Cow.  544.  This  is  entirely  inoounstent 
with  the  idea,  that  the  cows  Q^uld  be  sold  abBolutely,  as  the 
property  of  the  lessor;  and  v?^  ^^&ii^  ^^  autiioti&es,  U>  wluoh 

Am.  Dko.  Vol.  XLIX— «  V***"^ 
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we  have  been  referred  by  ooimeel^  as  well  as  Qie  reason  of  the 
tiling,  abundantly  establish  the  proposition,  that  his  reyer- 
flionaxy  interest  oonld  not  be  the  subject  of  sale  on  execution 
during  the  oontinuanoe  of  the  lease.  In  the  state  of  New  York, 
they  haye  found  it  expedient  to  provide  for  the  sale  of  the 
lessor's  interest  by  statute:  SaketoeU  t.  EtUnoorth,  6  Hill,  484. 
Perhaps  it  might,  under  our  law,  be  reached  by  the  trustee  pro- 
bees,  as  was  intimated  that  it  might  be  in  New  Hampshire,  in 
the  case  of  Harfford  t.  Jackson^  11  N.  H.  146. 

The  result  is,  we  think  the  present  plaintiff  has  acquired  no 
'rights,  under  the  sale,  to  the  cows  in  question.  The  defendant, 
doubtless,  had  the  right  to  sell  such  interest,  as  the  lessee  had 
in  the  cows;  and  though  he  sold  them  as  the  absolute  proper^ 
of  the  lessee,  yet  probably  it  would  not  impair  the  rerersionaiy 
interest  of  the  lessor,  or  give  him  a  right  of  action:  ChifflOi  t. 
Ibwler,  18  Yt.  890;  Van  Antwerp  y.  Newman,  2  Oow.  643.  The 
judgment  of  the  county  court  must  be  rerersed,  and  judgment, 
on  the  case  agreed,  for  the  defendant. 

Bmr-CHABOS  mat  bb  Taken  ik  ExscunoKt  Hunit  v.  IMQrom^  1  Am. 
Deo.  326;  re&t-flervice,  rent-charge,  roverrion,  life  estate,  and  a  hnaband** 
interest,  jvrt  vxorit^  daring  coverture,  might  be  extended  by  degU  under  the 
statate  of  Maryland  of  1826,  and  therefore  they  are  aobject  to  the  lien  of  a 
judgment.  Bent-oeok,  and  mere  charges,  or  beneficial  privileges,  on  land 
can  not  be  taken  and  sold  under >(.ya»,  and  are  therefore  not  subject  to  the 
Uen  of  a  judgment.  Leasehold  estates  might  be  taken  in  execution  at  the 
oommon  law,  and  sold  like  mere  movables:  CwnAs  v.  Jordan^  22  Id.  236w 

VanxD  BxMAXNDXB  MAT  BE  Lbvzkd  ON  AND  SoLD  during  the  contintt- 
anoe  of  m  preceding  life  estate,  and  while  the  tenant  for  life  is  in  posses- 
slons  Htmrimm  ▼.  MaaeweU,  10  Am.  Dec  611;  but  see  Jttm  ▼.  Semnr^  9A  Id. 
4M 
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[SO  TtaMOkff,  868.] 

On  VoLUinABiLT  Wbitino  hs  Nahs  on  Back  or  Non  inonn  the  lia- 
bility of  a  maker,  with  this  difference  only,  that,  his  undertaking  being 
in  blank,  as  between  the  parties  to  it,  it  is  susceptible  of  beingoQotndled 
by  ocal  evidence  of  the  real  obligation  intended  to  be  sssiimitd  at  the 
time  of  signing;  and  such  a  defendant  may  be  declared  against  as  a 
maker,  and  the  declaration  is  not  objectiooable  oo  the  ground  of  tbiI- 


EtaiB  n  OoMPXTXXT  WiTNsn  or  Sun  vr  fixBOuroR,  when  he  has 
lerred  all  his  interest  in  the  estatsu 

AssoMPSir  by  the  executor  of  Lemuel  SylTester  against  th^ 
defendant  as  maker  of  a  promiflsory  note  payable  to  Austin  & 
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Pay  and  indorsed  hy  them  to  Sylvester.  The  note  produced  on 
the  trial  was  signed  by  one  Strong,  indorsed  by  Austin  & 
Pay»  and  also  indorsed,  **  For  value  reoeived,  I  promise  to  pay 
this  note  aooording  to  its  tenor  to  Lemuel  Sylvester.  (Signed) 
Solomon  Downer."  The  defendant  objected  to  the  note  on  the 
ground  of  variance,  but  the  olqection  was  overruled.  It  was 
shown  that  the  indorsements  were  made  in  blank,  and  filled  up 
before  the  trial  by  the  plaintiff.  One  Whitcomb  was  then 
offered  as  a  witness  1^  the  plaintiff,  but  objected  to  on  the 
ground  that  he  was  an  heir  of  Sylvester,  whereupon  the  plaint- 
iff introduced  a  writing  by  which  Whitcomb  had  transferred  and 
assigned  away  all  his  interest  in  the  estate.  Whitcomb  was 
then  admitted,  and  testified  substantially  that  the  defendant 
had  agreed  to  pay  a  debt  of  Austin  &  Fay's  to  Sylvester,  and 
offered  to  make  the  note  good  by  writing  his  name  on  the  back 
of  it,  Austin  k  Fay  to  do  the  same;  and  Sylvester  agreed  to 
accept  it  thus  indorsed  as  part  payment.  This  was  accordingly 
done.  The  court  charged  that  if  the  jury  believed  that  the  de- 
fendant at  the  time  of  the  transfer  of  the  note  intended  to 
assume  an  absolute  and  unconditional  undertaking  to  pay  the 
note,  they  should  find  for  the  plaintiff.  Verdict  for  j^aintiff; 
exceptions  by  defendant. 

A.  P.  HunUm^  for  the  defendant. 

O.  P.  Chandler,  contra. 

By  Court,  Bbdfibld,  J .  This  is  an  aofeian,  in  common  form^ 
against  the  defendant  as  a  sole  maker  of  a  promissory  note. 
The  note,  on  being  produced,  showed  his  name  indorsed  upon 
it,  and  also  that  of  the  payees  of  the  note.  This,  according  to 
the  decisions  of  this  court,  repeatedly  made,  imposed  upon  the 
defendant  the  obligation  of  the  mi^er  of  the  note,  with  this 
difference  only,  that,  his  undertaking  being  in  blank,  as  between 
the  parties  to  it,  it  was  susceptible  of  being  controlled  by  oral 
evidence  of  the  real  obligation  intended  to  be  assumed  at  the 
time  of  signing.  This  has  been  so  often  declared  by  this  court, 
that  it  seems  needless  to  refer  to  the  decisions.  But  I  will  ad- 
vert to  some  of  them,  with  a  view  to  extract  from  them  the 
principle  of  the  decisions. 

The  first  case  which  distinctly  assumed  this  ground,  is  that  of 
Knapp  V.  Parker,  6  Yt.  612.  In  that  case  the  note  had  been  due 
before  it  was  indorsed  by  the  defendant,  and  he  was  sued  as 
maker,  and  the  suit  sustained.  Xt  ^  teae,  the  oourt,  in  iheiz 
eipinion,  advert  to  a  prior  oontr^^  t^B^ng  in  parol  merely;  but 
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ttoB  was  elearlj  meiged  in  the  writing.  It  was  of  no  impor- 
tance in  deten&ining  the  prima  facie  legal  obligation  xesoltiiig 
from  the  ngnatoxe.  The  hiw  determines  that;  and  the  oral  eri- 
denoe  was  important  only  as  tending  to  show  that  tiie  defendant 
intended  to  assume  jnst  such  an  obligation  as  he  did  hy  the 
Uank  signatoie.  Bat  to  show  that  the  cixonmstanoe  of  the  pre- 
vious contxact  is  not  of  importanoe,  we  need  only  advert  to  the 
subsequent  oases.  In  Flini  y.  Day,  9  Yt.  846,  the  former  ease 
is  cited  by  the  late  chief  justice,  as  a  decision  of  the  court,  to 
the  effect  .that  one  who  signs  a  note  after  it  becomes  due,  and 
by  merely  indorsing  his  name  upon  the  back,  is  nevertheless 
holden  as  a  maker,  and  to  the  same  extent  as  those  who  sign 
upon  the  &oe  of  the  note.  And  in  this  latter  case  the  defend- 
ant, who  wrote  his  name  upon  the  back  of  the  note  because  the 
bank  would  not  take  it  upon  the  names  already  upon  it,  was 
holden  liable  to  contribute  with  a  surety,  who  signed  the  note 
upon  its  face,  and  who  was  compelled  to  pay  the  whole  note. 
The  court  declare  that  the  defendant  (who  declared  at  the  time 
he  signed  the  note,  that  he  knew  the  plaintiff  to  be  good,  and 
was  not  afraid  to  **  back  the  note")  became  a  joint  principal  to 
the  bank  (the  payee),  and  must  stand  as  a  co-surety  with  the 
other  suretieB. 

The  case  of  Sandford  y.  Norton,  14  Yt  228,  was  where  the 
defendant  wrote  his  name  upon  the  back  of  the  note  after  it  was 
n^otiated,  and  before  it  came  into  the  hands  of  the  plaintiff. 
And  the  court  had  no  difficulty  in  holding  the  defendant  prima 
facie  liable,  as  a  maker  of  the  note,  and  liable  to  all  the  inci- 
dents resulting  from  becoming  a  maker.  But  the  judgment  of 
Chief  Justice  Williams,  in  the  couniy  court,  was  reversed  in  the 
supreme  court,  upon  the  ground  that  he  should  have  received 
evidence,  which  was  offered  by  the  defendant,  to  show  that  aft 
the  time  he  wrote  his  name  upon  the  back  of  the  note  he  wbb 
understood  to  assume  only  the  obligation  of  a  common  indorser, 
and  was  therefore  entitled  to  require  a  demand  upon  the  maker 
and  notice  back.  At  the  next  trial  in  the  oouniy  court  I  was 
myself  present,  and  admitted  the  evidence,  according  to  the  de- 
cision of  the  supreme  court,  and  the  plaintiff  again  obtained  a 
verdict  by  showing  demand  and  notice.  And  that  judgment 
was  affirmed  in  this  court.  It  is  true,  that  the  chief  justice,  in 
declaring  the  judgment  of  this  court,  or  rather,  in  writing  out 
his  opinion  for  the  press,  took  occasion  to  pass  some  strictaxea 
upon  the  decision  of  the  court  in  the  former  case.  And  how* 
ever  jusi  they  may  be,  or  however  unjust,  it  is  not  important 
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now  to  inquire.  They  were  oerbdnly  not  pertinent  to  the  de> 
eifiion  then  made,  which  was,  in  fact,  a  fall  and  nnqnalified 
aflbmance  of  the  former  decirion,  and  not,  as  the  chief  justice 
undertook  to  show,  a  departure  from  it.  This  case,  then»  estaV 
liehes  the  doctrine  that  one  who  indorses  his  name  on  the  back 
of  a  negotiable  promissoiy  note,  while  it  is  in  dxoolation,  prima 
facte  assnmes  the  obligation  of  maker,  if  he  were  not  before  a 
party  to  the  instroment;  and  that  his  obligation  is  negotiable  in 
the  same  sense  as  the  oxiginal  oontmot,  and  may  be  sued  in  the 
name  of  any  person  into  whose  hands  the  note  comes  in  the 
coarse  of  its  circnlation. 

The  same  was  in  effect  decided  in  Strong  ▼.  Siker^  16  Yt.  661. 
The  point  was  expressly  made  in  that  case,  that  the  defendant 
indorsed  his  name  upon  the  note  long  after  it  was  made;  but 
the  court  held  that  fact  to  be  unimportant.  In  that  case  the 
note  had  passed  out  of  the  hands  of  the  payee,  long  before  the 
defendant  indorsed  it,  but  had  not  been  indorsed  by  the  payee. 
In  passing  it  to  still  another  person,  not  a  party  to  the  note,  the 
defendant  wrote  lus  name  upon  the  back  of  the  note;  and  the 
court  held,  that  he  was  holdan  as  maker,  and  that  he  might  be 
sued  in  the  name  of  the  payee,  who  had  no  interest  whatever  in 
the  note,  at  the  time  the  defendant  became  a  party  to  it — ^thus 
making  the  defendant  liable  as  maker  of  the  note  to  the  fullest 
extent,  the  same  as  if  he  had  signed  the  note  originally,  and  in 
the  same  form.  In  all  this  it  is  not'  understood,  that  the  court 
have  ever  decided,  that  a  mere  guaraniy  is  negotiable,  whether 
it  be  coUateial  and  conditional,  or  absolute.  The  contrary  is  no 
doubt  true,  as  was  declared  in  Sandford  ▼.  Norton^  14  Yt.  228. 
But  what  this  court  has  repeatedly  held  upon  this  subject  is^ 
that  he  who  writes  his  name  upon  the  back  of  a  note,  if  he  were 
not  before  a  party  to  it,  assumes  the  same  obligation,  as  if  he 
wrote  his  name  upon  the  face  of  the  instrument;  and  that,  al* 
though  he  do  this  long  after  the  making  of  the  note,  it  shall 
make  no  difference;  if  he  consent  to  be  thus  bound,  and  induce 
others  to  take  the  note  undeir  that  expectation,  he  shall  be  es- 
topped to  deny  that  fact,  and  is  treated  to  all  intents  the  same, 
precisely,  as  if  he  had  signed  the  note  in  its  inception.  But, 
the  signature  being  blank,  he  may  undoubtedly  diow,  that  he 
was  not  understood  to  assume  any  such  obligation.  But  the 
proof  in  the  present  case  tended  to  show,  and  the  jury  have  so 
found,  that  the  defendant  did  ixitend  to  assume  an  unconditional 
obligation  to  pay  the  note,  acQ^^dis^g  to  its  tenor.  This  puts  at 
rest  all  pretense,  that  the  ^  «  tld^^^  ^^  ^^^  understood  to 
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aflsume  tbe  common  obligation^  whieh  his  ngnatu^  imported. 
This  WBB,  that  of  the  malcer  of  a  note  to  Austin  k  Fay,  as  that 
-was  the  fonn  of  the  note  at  the  time  he  indorsed  it;  and  had 
they  refosed  to  indorse  it,  the  defendant  might  have  been  saed, 
as  maker,  in  their  names^  according  to  the  case  otStrongv.  Biber, 
16  Yt  56i.  But  they  did  indorse  it.  He  was  then  liable  aa 
maker,  to  any  person  who  might  become  a  holder  of  the  note — 
and  especially  to  the  plaintiff's  testator,  for  he  assumed  the  ob» 
ligation  with  the  understanding  that  the  note  was  going  imme- 
diately into  his  hands,  and  that  the  defendant  was  liable  to  him. 
This  point  is  fuUy  decided  by  Sandfard  y.  NorUm,  14  Id.  228. 
The  declaration  in  this  case,  then,  was  precisely  according  to 
the  proof —that  the  defendant  made  a  note  to  Austin  &  Eaj, 
which  was  indorsed  to  the  phiintiff 's  testator. 

There  is  no  doubt  of  the  oompetency  of  the  witness;  for  after 
haTing  transferred  his  entire  interest  in  the  estate,  he  could  not 
be  made  personally  liable  for  costs,  unless  he  gaye  an  express 
or  implied  guaranty  to  that  effect— which  was  not  attempted  to 
be  ehown.  The  fact,  that  the  defendant's  indorsement  was 
filled  up  differently  from  the  declaration,  and  differently  from 
the  import  of  lus  undertaking,  is  of  no  importance;  as  that  is 
mere  form,  and  may  be  made  at  any  time,  and  if  made  wrong, 
may  be  corrected  at  any  time.  It  is  just  as  well,  if  it  be  not 
made  at  all. 

Judgment  affirmed. 

(hfi  NOT  Patxi  iNDOBsnio  Nora  a  Liabui  as  Obioihal  Paoiosoms 
Bright  ▼.  CarpeiUer,  34  Am.  Dea  432;  MarHm  t.  Boyd,  86  Id.  SOI;  Naah  ▼. 
Shuuur,  86  Id.  838;  Samrnm  ▼.  Thornton^  87  Id.  136;  PcweU  r.  Thama»,  38 
Id.  4S6;  Stone^  ▼.  BeaMen,  39  Id.  128;  Unkm  Bank  v.  WUlu,  41  Id.  641| 
Qitiv.  Drakdy,  Id.  426;  bat  aee  Camden  v.  McKay,  38  Id.  91;  iiOeii v.  OiO- 
corf,  46  Id.  764.  The  principal  case  was  referred  to  on  this  point  in  BalJ^^ 
tkUd  ▼.  Orix,  31  Mich.  150;  bat  in  Indiana  the  liability  of  one  who  in- 
dorses mercantile  paper  before  its  indorsement  by  the  payee  is  prima  faci§ 
that  of  a  strict  indorsement,  which  will  not  operate  in  favor  of  the  payees 
bat  of  his  indorsee  only:  Keaimg  ▼.  FoiiMdUe,  74  Ind.  529,  citing  the  prin* 
dpal  case  as  showing  that  the  role  is  different  in  some  states. 

Rblbasb  or  Imtkbbst  Rkndbrs  Wnmias  Oompstskt,  whsk:  See  Beeckef 
y.  Buckingham,  44  Am.  Deo.  680;  ffenderaan  ▼.  Lewis,  11  Id.  733;  Cook  ▼. 
Oram,  16  Id.  664;  SmM  T.  Demiie,  17  Id.  368;  IbUU  ▼.  CarpefiUr.  28  U. 
692;  Martin  r.McOord,dOlLZ42;  8temnmmr.MndgeU,9^U.  166. 
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Aoncnr  agyntt  p«rwm  for  not  paying  a  deUt  agrted  by  liim  to  be  paid,  MIL 

for  trespaM  or  oaiaaiioe  moat  be  brongbt  in  ooonty  or  atato  wImm  lead 
is  litiiate,  477. 

▼enne  of,  where  act  done  in  one  state  cansea  damage  la  anotlMr,  477*  . 
iMllfATii,  dogs,  trespassing  by,  266^ 

on  lands,  liabili^  for,  260. 
ipingthrongh  fenoe  which  parly  damaged  waa  bomid  to  kespio  i» 
pair,  261. 

teeing  against,  249. 

highway,  trespassing  on,  264. 

in  highway,  owner  of,  when  liable  for,  284 

liability  of  owner  for  oonunnnioating  diseases  1^»  2ff7. 

liability  of  owner  for  damages  canssd  to  railroad  by»  27Si 

lialnlity  of  owner  for  injuries  done  by,  349. 

liability  of  railroad  for  went  of  oare  in  respeot  to^  264^ 

nei^genoe  of  railroad,  what  deemed  to  be,  268. 

owner  mnst  keep  them  on  his  own  land,  248. 

pasturing  of,  on  nninoloaed  land,  260. 

ranning  at  large,  249. 

trespasses  of,  liability  of  owner  for,  248. 

teespassing  by,  what  is,  266. 

trespassing,  chasing  of,  with  dogs,  269. 

trespassing  on  lands  of  others,  injured  by  fidling  Ia  a  piftb  S8L 

trespassing  on  lands  of  others,  genendly,  261. 

trespassing  on  lands  of  railway,  261.  • 

trespassing,  right  to  remove,  268. 

trespassing,  right  to  torn  oat  of  inolosare^  268L 
Afpkal  by  the  people  in  a  criminal  case,  867. 
AflaiOHiONT  of  rent,  170. 

of  lease  and  liability  of  assignee,  170. 
AnoKRXT  Aim  CLnEHT,  privileged  oommonioations,  28SL 

fiovsB,  different  official,  when  deemed  cumulative,  412. 

CUbsobs,  damages  W  injuring  passengers,  how  computed, 

exemption  from  loss  because  of  unseaworthiness,  88. 

liability  for  injuries  to  passengers,  638. 

limiting  responsibility  of,  by  contract,  638. 
Obattxl  Mobtgaqk,  difference  between,  and  a  pledge,  78U 

effect  of,  on  title,  731. 
OSRUKdAinTT,  whether  a  part  of  the  common  law,  618. 
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CoMMOjr  Law,  GhrittUnity  whetbar  *  part  of,  618 

wlMtbtr  *  put  of  Uw  of  United  States,  618w 
OonwifUTAOgALiTT  of  SniMby  lawB,  616-G23w 
CtaimAOti  IwtwwB  twuMiportation  ooinpMilw  to  Imh 
OoutoaLkTsas  ttookholdon,  liability  of,  is  primaiy,  sad  aol 
stookholdsrs,  liability  of,  when  not  deemed 
stookholdeis,  limitation  of  suits  sgainst,  810. 
OovBNAHT  for  qiUet  enjoynsnt^  wben  broken,  401 
01  waimnty,  wnan  broken,  68. 
to  repair,  874. 

D^M^ffM  reoo^enibla  for  injnxy  to  pasaaagMii  A88L 

svm  Bamsd,  wben  deaaed  a  psoalty  aod 
Dbb>,  deliTory  to  stnuager  for  a  ^nantea^  189. 
DnnriTioir  of  aviation,  68. 

of  inyolontary  payment,  608^ 

of  pawn  or  pledge,  780. 

of  erdjaarj  or  raaasiisbla  eaia,  ML 
DoQL  fthaainir  traanaMlnff  animals  br.  28fii 

ligbt  to  kill  for  trespaasfaif,  260,  200l 

tnapaaaea  by,  266. 

BunimT  Domain,  i^ropriation  in  advaiiea  of 
■noFPUi  against  husband,  when  binds  wife  or  widoiw, 

arising  from,  not  disclosing  titles  886. 

attorney  in  fact,  whether  may  deny  title  of  Ma  priad^^ 

between  leased  and  grantee  of  lesaor,  889. 

between  prior  and  sabaequent  mortgagaea,  888. 

between  tenanta  in  oommon,  888. 

in  favor  of  heir  againat  anoeator'a  grantee,  888. 

in  |xiis  arising  from  misleading  another,  288. 

of  grantee  to  deny  grantor'a  title,  884. 

of  grantee  to  deny  righta  of  prior  mortgagee,  887. 

of  grantor  to  deny  a  way  deacribed  in  hia  deeds  M8L 

of  grantor  when  binda  his  heirs,  880. 

of  one  who  aaaamea  payment  of  a  morl^gaga,  887. 

of  persons  claiming  under  aame  grantor,  888-880L 

paasing  af  ter-aoqnired  title  by,  281. 

▼Old  deed  oreatea  none,  880. 
BnoTioir,  what  b  an,  68. 
BziocnoN,  general  power  of  oonrta  over,  618. 

ataying  after  judgment  in  appeData  ooort,  618L 

staying  on  aooonnt  of  bankruptoy,  614. 

ataying  pending  appeals,  616. 

staying  peipetnally,  614. 

ataying  till  other  property  ia  exhanated,  616. 

staying  where  party  proaeontea  suocisssive  aaits^  614b 

atay  of,  when  erroneous,  616. 

void,  oourt  which  issued,  may  arrest,  614. 

void,  equity  does  not  enjoin,  614. 
BziOUTOBS,  power  of,  when  deemed  coupled  with  an 

take  an  intereat  in  lands,  when.  468. 
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fkvon  not  wqaii^d  aft  oonnioa  ]«w,  tiA, 

partitioii,  and  dntlM  and  liabQiius  of  paHioi»  ML 
party  soffofliig  to  got  oat  of  npair  otn  not  rooovw  dasHgiaiv  IninMlm 
ofitook«S61. 

GoABDiAir  Ain>  Wabd,  allowance  to  mothor  for  aopport  of  oUId,  868L 
allowanoe  where  ward  has  pennta,  868. 
azpenditorea  most  not  ezoeed  income,  857. 
income  of  ward's  estate  may  bo  naed,  667. 

prindpal  of  ward'a  estate,  wlien  may  and  whan  nay  no%  ba  Midt  060^ 
profits  of  estate,  when  may  be  anticipated,  668. 
kmtifioation  of  encroachment  on  ptindpsl,  660,  600. 

B^Okf  estoppel  of^  by  deed  of  anoestor,  386. 

HiaHWAT,  animala  haye  no  right  to  bo  pastorsd  ii^  nor  to 
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IjMiJifBftASOH.  Duohasar  mav.  on  ^J^^MM^^fc  qL  ^tlfirf 
ohase  money,  680. 

pnrofaaser  may  discharge  oat  of  monqrs  don  fnan  hia»  iSOl 

parehaser  wiUi  knowledge  of,  680. 

y«ndee*s  right  to  pay  off  and  oharga  TandoTt  681. 

Tender  most  discharge,  679. 
ImmmiTT,  action  for,  862. 

InuHS  PnuoK,  liability  of,  for  goods  twwwwtly  aald  lohia»  578^ 
LnnniAMCtt,  proof  of  loss,  wairer  of  dafsols  in^  8L 

waiver  of  f oif  eitores,  238. 

warrsnty  in  policy,  efieot  of^  288. 
IvTBBPBBTATiON,  roIes  of,  706. 

JnoPAXDT,  what  is,  706. 

JuBiBDicmoN  of  state  ooarts  orer  oanses  arisnig  nndsr  coastitotion  of  Uallid 

States,  359. 
JoBOB,  opinions  which  disqualify,  346. 

JiAXDuyBS>  AKD  Tknakt,  relesso  of  tenant^  what  dssisd  to  ba^  6Q1. 
Iduas,  assignee  of,  and  his  liability,  170. 
l«rTEB8,  from  husband  to  wife,  184. 

huroeny  of,  184. 

property  in,  180. 

receiver's  property  in  181. 

restraining  publimtion  of,  181. 

writer's  property  in,  181. 

whether  mast  possess  litersiy  valno  to  entitla  Iqjnnotloa  ^pdnal  foU^ 
cation  of,  181-183. 

limoBR  by  judgment  for  part  of  demand,  374. 

of  mortgage  in  equity  of  redemption,  666. 
HovxT,  lent  for  illegal  purpose  can  not  be  recovered,  874b 
Hoinnr  Had  and  Rkouvbd,  statute  of  lim^^^^^^'^  ^  aotioni  tor,  CQOi 
lloBroAOS,  assignee  of,  need  not  ^«rw^  i^gnmant,  578» 

asflignee  of,  not  affwted  by  »^^  ^  .--at,  672. 


asfllgnee  Of ,  not  aaeoted  by  a^     .y^»t,  ol^ 
estoppel  sgainst  grantee  of  Uw.  ^    -^,  88PI. 
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liouoAOiy  6ftopptl  between  prior  end  enbee^nat  modpifMib  W« 
eeloppel  of  one  ww  esrainee  peynMnt  ofy  S87« 
.  neiger  <rft  560> 
to  eeenre  fntore  edirenoee^  177* 
Minnoiv4LCk>BroRATioir,  liability  of,  for  injnxiee  eriaiiig  from  giedipfelml^ 
421. 


Nnouoxmni  of  nilw»y  oompe^y  thiongh  wfaieh  tret|Miwfnjt  eniaieh  eve 
264. 

of  imihray  compaoy,  wbei  is,  266. 
KiGOTiABLE  iNBRntUHSNTy  deetli  of  maker  aKeaaet  demand,  IQOl 

etdlen,  leoeived  in  doe  oonxie  of  bnalneee,  814. 

FaBXHSBBSiP,  aeiignment  by,  164. 

lien  of  partner  on  aeeeti  of,  164. 

rmpeotiTe  righte  of  creditoit  of  firm,  and  of  indiTldmd  memhm%  IflL 
PiSMi,  by  delivery  of  bank  book,  782. 
■  :  by  tnuutf er  of  bill  of  leding,  782. 

defined,  790. 

delivery  oeeential  to»  781. 

difiisrenoe  between  and  an  bypotfaeoatiioa,  780l 

difference  between  and  a  mortgage,  781. 

effect  of  pledgor'e  regdning  poeeemion,  788^ 

oUigstione  wbich  may  be  aeenred  by,  784 

pledgee'e  dntiee  and  liakOiliee,  78& 

pledgee*e  rights,  786. 

pledge-holder,  788w 

redemption  of,  788. 

xemediee  of  pledgee,  786. 

mle  of  property  pledged,  786. 

mbjeots  of,  what  may  be,  788* 

title  peaeing  by,  782. 

vibig  property  pledged,  786w 

writing,  when  eeiential  to,  781. 
FoaniABTXB,  liability  of,  868. 
PtiwsB,  absolate,  over  an  estate  genenlly  Inolndea  ownerah^  Ia  ta^  UiL 

of  dteposition  ie  not  an  abeolnto  right  of  property,  11& 

of  dispoeition  when  carries  ownership  in  fee,  115. 
Pbhumftion  as  to  time  when  alteration  in  a  writing  was  made^  78L 

RaiLBOAD  GoMPAHT,  animals,  liability  of,  for  injuring,  261,  264 

animals,  liability  of,  for  wanton  act  of  engineer,  266. 

fence,  f ailore  of,  to  keep  in  repair,  268. 

fencing  track,  liability  of,  for  faUore,  268-272. 

n^ligence  with  respect  to  treepessuig  animals,  what  1%  986L 

omission  to  ring  bill,  268. 
Rbvt,  assigning,  without  assigning  the  reversion,  170* 
RlPAiB,  covenant  to,  874. 
RlWABD,  officer  can  not  recover,  573. 

fiaiiB,  acceptance  required  by  statute  of  frands,  886. 

aoceptance  whether  must  be  each  aa  to  preelndi  aU  6bj^MatL  to 
goods,  331. 
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•iU^  aeli  ttadiog  to  ihow  delivary,  884. 

daUrery^  aooeptenoe  and  reoeipt  miut  be  iiiid«r  Ihe 

ddlwy,  by  agnt  for  prinoipttl,  888. 

delhreiy,  by  wmple,  888. 

duStntjf  ooufliniotive^  886. 

ddivery,  for  ezunination  merslyy  829. 

daUTory,  mere  words  not  taffioient,  834. 

delivery,  mast  be  inch  as  to  change  domhiioo,  828l 

dali^ery,  most  be  aacb  as  to  divest  yendor^s  lleny  88L 

delireiy,  in  oasee  not  within  the  stotnte  of  fraiid%  888L 

delivery,  of  tMrt»  888. 

delifery,  required  by  atatate  of  franda,  826-888. 

deUvery,  qrmboIioal»  888. 

delivery,  when  gooda  are  in  poaeoaaion  of  third  pvaoBt 

delivery,  when  gooda  are  in  poaeoaaion  of  vendea^  888. 

delivery,  without  aooeptanoe,  828. 

mere  worda  ean  not  oonsammate  a  delivery,  884. 

aeparating  gooda  aold,  from  others,  830. 
0SASUTB,  ooostmctiQn  of,  long  acqaieaced  in,  282. 
BiATun  ov  Ldotations,  oommenoement  of,  on  money  eoHaoldl  by  vpalb 

in  anita  against  stockholders,  810. 

promise  by  ezeontor  to  pay  debt  barred  by,  48. 
8inru4T,  history  of  lawa  regarding,  618. 

lawa  regarding,  oonstitntionality  of,  616-681. 
8«nuBT»  right  o^  to  snfarogation,  429^ 


Tax  Salh,  invalidity  of,  lor  defeots  in  deaoriptloiit 

atriot  oomplianoe^  neoessity  of,  282L 
IkHAiras  IN  Ck>iaiON,  estoppels  between,  886i 
ToBT»  waiving  to  ane  in  asfMNfifil,  281. 
nuHBPOBTATiON  Ck>iiPANnEa^  oombinationa  between,  S86L 
Tumn  of  animala,  248-261. 

WiULi  atteating  and  ezeonting,  174. 

beqnest  to  A.  for  such  pnrpoeee  aa  he  sees  fit^  118. 

devise  to  married  woman,  when  passes  the  feoi  118. 

devise  to  one  for  life,  with  power  of  disposition,  118-118. 

devise  to  the  discretion  of  A.  passes  the  fee^  118. 

evidence  to  correct  or  explain  deaoription,  441. 

revoking  by  snbseqnent^  174. 

nndne  inflnence,  persnasion  is  not^  638. 
Wmmn,  deceaaed,  admissibility  of  evidence  of,  471. 

privilege  of,  to  refose  to  answer,  846. 
Wnr  ov  Rkbor,  iHien  people  may  proseoote  in  a  orlmlnal  SMesi  tff . 
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AOOCSBD  AND  SATIBFAOnOir. 

!•  Itau  or  AoooKD  ^lo^  TnmiE  op  thb  AMoinn  of 

•ocnwdy  li  tMitMncwint  to  *  ploa  of  aooocd  aod  wftirfMllai.   JMm  ▼• 

Ckvywiy  60w 
&  Iv  Tumni  PtBA  or  Aooqbd  avd  SATOVAOimr  hat  bi  fiOBBk    M 
IL  AoooKD  AVD  Bixmrionoir  mat  n  Puadsd  jMitdarrrfsoiflllMMMi^ll 

lltPooldlittfobMOftgooddofeiiielMfontlMpte.    /A 

ACOOUNT. 

Aa»  AinmnacEAT0B8»  8;  Qoabdiav  as»  WaV| 
Aim  FrajOHOB.  2»  9l 

ACKKOWLEDQMSNTB» 
ov 


ACQUrrTAL. 
flMGmiDrAL  Law*  Uk 

AiOTiaN& 

If  Oomioii  Gabbumi  OoBiwiifw%  It  ^  IM^I 
CofaiiAn%  4|  KiiuoTioH%  8^  28;  BKmion  am^  AmmnAioar^ 

I9  S|  nMB%  It  HWHWATBi  I»  2;  TiAlffTOABP  AMB  KHUV^  8^  7|  liAU- 

ri  KaouonroBi  OmoBB  avd  Omon^  Si  TkiVAai 


ADinmSTBATOEBL 

Mr  toM88iMi %  »  ML 

ADULTERY. 
SMCBOfDCAL  Law.  8^  18^  1& 

ADVANCEBfENT. 
Bm  Paudit  AMD  GmiAb  ^ 

19f 


7M  Indkx. 


A0V1ERSB  FOSSBBSKm. 


m  Uum  Tassv  jjwoma  ax  'Saaavax  OBwmigr  %mikm 
li  in  BOMMeadTone  to  th«  panoB  with  iHmm  tt» 
li  anAi^    BvtwtiihHQ  ▼.  Atef ,  760. 

8m  Bi4iv*n  ov  LiiiRAnom»  4b 


AFFIDAVII& 
8m  WmnHMi  S. 

AGENCT. 

L  BuHUwm  B  Luau  loa  Damaob  BauLxnra  imbi  Auor^  Wait  ot 
8nUi  and  dM  cintkm  in  ddng  the  worit,  but  not  lor  tiM  willfal  mI  «I 
Mi  fpmSL    MmrtM  ▼.  OtMMnteiofieny  4X%, 

%  VonoB  90  Aonrr  n  Nomn  to  thb  FBonstiAiib     Dm  dL  Afnalii  ▼• 

8m  OoBPORATioiia,  2;  OomrAiraBi  & 

ALTERATION  OF  INSTRUMENTB. 

L  BoBDBir  ov  Pboov  as  to  av  AumunoH  in  m  matoriid  ptrt  of  *  BOfoUaUt 
InalramMt  {■  on  the  holdor  to  show  tint  it  WM  lawfully  BMdew  Ai^p- 
•Dii  T.  fltocUboMg,  554. 

&  PftannfpnpH  ab  to  Autibatioh  ov  WKimro.— WImto  tke  plMo  of  poj* 
■MBt  is  in  a  handwriting  difEereot  from  that  of  the  body  of  the  nota^  the 
law  laiaes  a  preaamption  that  the  note  hM  been  altered.    Id, 

lb  TBB  IvQUIBY  WHBTHKB  an  iKgrBUMBHT  HAS  XBUT  Al/TBRBD^  and.  if  80^ 

irtiether  in  fiand  of  the  defending  party,  or  otherwiM,  to  be  detennined 
by  the  appMranoe  of  the  inatrament  itaelf »  or  from  that  aad  other  evi- 
dcBM  in  the  oaae,  ia  for  the  jury;  the  whole  ia  matter  of  fact^  and  the 
Jury  nnat  determine  it  from  all  the  taatimony  batoa  than,  ^aaaiaii  n 
Aifa0fi;775. 
4  AiffDunoir  ov  av  iNSEBUinNT,  if  nothing  appear  to  the  ooBtmy*  kpra- 
aomed  to  hafo  been  made  at  the  time  of  ita  asBoiitioBi  the  K^Uah  tala 
•B  Ifak  aab|e0t  diaooaaed.    Id. 

AMBNDMSNT& 
SmPuusdio  avd  PftA0noB»  %  5^  6L 

ANIMALS. 
8m  Fukus,  2;  Highways*  8;  TninaaL 

APPRALB. 
8m  Jvnnaonmi,  2;  Mobtoaobi,  4;  Puudiko  avd  PIumbo^  IS-JR 


ABBFTRATION  AND  AWABIX 

!•  VomovTiiaAin>PLAOBovHxABiHO]fATnWAiTHDbgfapiHyto«i 
BWHdt  and  BOtiM  to  thenmpire  that  hewlD  bo%  altaBd  is  BWiiiwel 

&  Uma  or  Awabd  n  Bouim  to  Bzamihb  Waammm  OBliy 
liH  vaqBaat  or  demand  il    Id. 
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lb  ItaniBBirovBouimioSxAiajniWiTinnBiBafliertlMeTidsiiMl^ 

lieard  by  tlie  triiltraton,  ev«n  though  the  partiM  nquert  it    Id, 
4  ScTBMiSBiOH  roAxaoTRjaiax  ov  ALLDmxooi/tBS  ftrisfaig  oat  of  a  partaier- 

■hip  may  inolnde  paymenti  made  aftor  the  tabmiMioii  on  the  partnor- 

ihip's  Joint  liabOitiM.    Id. 
Jk  AoBMMaaan  bt  Paboi«  Fbndino  Bitbmiiisiok  of  ai^  award,  that  <uie  partner 

dumld  take  the  books,  and  ooUect  and  pay  oat  moneyB,  is  virtaally  an 

agreement  that  sabeeqaent  debts  and  credits  shoald  oome  into  the  award. 

Id. 
C  8uBMiaBioir  to  Awabd  bt  Spbcialtt  may  be  altered  by  parol,  and  is  to  be 

oonstrned  largely.    Id. 
7*  ABBrraaTOBs  mat  bb  WmrBssBs  at  the  hesiing  of  the  eridsnoe  bsCore 

themselTes,  and  the  parties  can  not  object.    Id, 

ARBE8T. 

FmmaB  or  Bbwabo  to  Oonbtablb  iob  ABBssmro  a  Gbuibal  is  witii- 
OQt  ooosidenition.  Thedntyof  theoonstsbleistodosowitlMNitrawwd. 
AnM  ▼.  fPAOcttn,  072. 

See  MAuoioua  Pbobbootidb,  i. 

ASSENT. 
See  Dkbds,  8,6. 

A8SIONMENT  FOB  BENEFIT  OF  GBSDITOBSb 

See  Pabtnbbsbip,  3. 

ASSIGNBIENT  OF  GONTBACTS. 

CUJM  or  AflsiOHBi  or  a  Ceosb  vx  Aonov  without  notloe  is  preferred  to 
that  of  a  party  setting  ap  a  secret  eqaity  against  the  assignor.    McU  t. 

See  DbbdBv  4;  Labblobd  and  TBMAinr;  Mobxoaobb»  8»  lS-18w 

ASSUMPSIT. 

L  AonoB  lOB  MovBT  Had  avd  Rbcbttbd  will  hot  Lib  for  the  Talne  of 
goods  sold,  where  they  sre  to  be  paid  for  by  goods  in  retttn.  BeaU  ▼• 
ifa,572. 

%  AonoN  lOB  MoFBT  Had  and  Rbceitbd  lies  when  money  received  by  ooa 
person  eqaitably  belongs  to  another;  bat  this  rale  wss  held  not  appli- 
cable against  a  pnblic  officer  who  recdTod  money  in  his  officisl  oapaoity, 
and  paid  it  into  the  pablio  treasary.    Oabom  r.  BeU,  275. 

t.  Tax  Ck>LLBCT0B  ob  Othbb  Pubuo  OmcBB  Who,  in  hu  OmciAL  Oapac- 
ITT,  wrongfully  ssiaes  and  sells  property  and  pays  the  proceeds  into  the 
public  tressniy,  is  not  liable  in  a$titmpaU  for  the  property  sold.  This  is 
not  a  case  where  the  party  injored  may  wsiye  the  tort  and  sue  in  as- 
tmnpsff.    Id. 

ii  OwvBB  ov  Fbopbbtt  Tobtiouslt  Takbn  and  Comvbbtbd  into  Honbt 
by  a  person  acting  for  his  own  benelit  may  waive  the  tort  end  bring 
Qiumptit  for  the  money  reoeiTed.  In  the  event  of  the  death  of  saoh 
r,  snoh  notion  may  be  maintained  by  his  ezeovtor  or  administrator; 
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ADVRBSE  FOSSBBSKm.    . 

09  Uun>  Tassv  vmrnoL  ax  Eiacvnmr  QmnmM/f  §m  lh» 

It  in  BOMMe  adTone  to  tlM  pafm  with  iHmm  tt»  «» 
li  aaAi^    J^^wfuyi  v.  Atef,  760. 

8m  Bi4iv*n  ov  LiiiiTAnom»  4b 

AFFIDAVII& 
8m  WmnHMi  S. 

AGENCT. 

L  BuHUwm  B  Luau  loa  Damaob  BmrueDro  imbi  Abbki^b  Wait  ot 
BnuMid  dae  cintion  in  ddng  the  worit,  but  not  lor  tb»  willfal  Mt  «l 
Mi  miBBlL    Mean$  ▼•  Oomwiwioiigrt,  41& 

ft  VonoB  90  Aonrr  n  Nonaa  vo  thb  FBonaFAiib     Dm  dL  AfMlit  ▼• 

ingtnoll,  07. 

8m  OoBYORATioiia,  2;  Ck>yxirAira8|  & 

ALTERATION  OF  INSTRUMENTB. 

L  BraDur  op  Pboov  ab  to  av  AumunoN  in  a  matariid  part  of  a  aifoliaUo 
taitnimfflit  ii  on  th«  heldor  to  aiiow  that  it  mm  lawfolly  oMdew  8im^ 
mm  ▼>  fltocUboMg,  fiSi. 

ft  PftanrMPnoH  as  to  Autibatioh  ov  WMmro.— Whara  tba  plaM  of  pagr* 
■MBt  ia  in  a  handwriting  difEwoDt  from  that  of  the  body  of  the  nota^  tha 
kw  raiiM  a  premimption  that  the  note  hM  been  altered.    Ai. 

lb  Tbb  Ivquiby  whrheb  ah  iKflT&uifBHT  HAS  XBUT  Ai/nooD^  and.  if  ao^ 
irtiether  In  frand  of  the  defending  party,  or  otherwiae,  to  be  detennined 
by  tha  appMranoe  of  tlie  instrument  itaelf,  or  from  that  and  other  ovi- 
dcDM  in  the  oaae,  is  for  the  jnry;  the  whole  is  matter  of  faot^  and  tha 
Jury  moat  dotermina  it  from  all  the  testimony  bafon  than.  Bmmmm  ▼• 
Aift0fi;77IL 

4  ALKBHAxnnr  ov  ah  iHSEBumHTy  if  nothing  appear  to  tha  oontmy*  ispM- 
aomad  to  hMo  been  made  at  the  time  of  ifea  esMiitioni  tha  K^Uah  rala 
an  llili  aafa|a0t  diaoosaed.    Id. 

AMBNDMSNT& 
SmPuusdio  ahd  PftAoraai^  %  0^  ft 

ANIMALS. 
8m  Fukub,  2;  Hi»HWAT8,  8;  TBMPAflk 

APPRALB. 
8m  Jvnmonmiv  2;  MosioAoai,  4;  Puuuho  ahd  Piumbo^  IS-Jft 


ABBFTRATION  AND  AWABIX 

ft  Horn  ov  Ton  AHD  Place  ovHxABiHo  MAT  biWaitbd  by  a  parly  to  «i 
ttwd,  and aotiM  to  thanmpire  that  liowiD  not  aMnd  li  nvilMral 

ft  UMVIBa  or  AWABD  B  BOUHD  TO  BZAMIHB  WBHlHBi  OSliy 

liH  laqnaat  or  damand  it    /d. 
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lb  ItaniBBirofBoiriiDioBKAimnWiTinnBiBaftetlieeTidsDM 

lieard  by  tlie  triiltraton,  ev«n  tiuwgfa  the  partiM  nquert  it    Id, 
4  ScTBMiSBiOH  TO  ABBTnuTioir  ov  All  I>ifnoai.TiBS  ftrisiiig  oat  of  *  partaier- 

■hjp  may  inolade  pAymenti  made  ftfter  the  tabmiMioii  on  the  pArtner- 

■hip's  Joint  liftbllHiM.    Id. 
Ik  AfuncxHT  BT  Pabol  FBNDiiro  BiTBMiiisioir  of  AA  award,  that  one  partner 

•honld  take  the  books,  and  ooUect  and  pay  out  moneys,  is  virtoally  an 

agreement  that  snbeeqnent  debta  and  oredita  shoold  oome  into  the  award. 

Id. 
C  8uBMiaBioir  to  Awabd  bt  Spbgialtt  may  be  altered  by  parol,  and  is  to  be 

oonstmed  largely.    Id. 
7*  ABBrrRATOBS  MAT  BB  W1THB88I8  at  the  hearing  of  the  eridenoe  beCore 

themaelTes,  and  the  parties  can  not  objeot.    Id. 

ARBE8T. 

FlMMBB  or  Bbwabo  to  Oonbtablk  lOB  ABBBsmro  A  Gbuhial  is  witii- 
ont  consideration.  The  dnty  of  the  constable  is  todo  aowlliioiit  rawwd. 
BmiUk  ▼.  WkUdkit  572. 

See  Malicious  Pbobbootidb,  4 

ASSENT. 
See  Dkbds,8,6. 

A8SIONMENT  FOB  BENEFIT  OF  GBSDITOBSb 

See  Pabtnbbsbip,  3. 

ASSIGNBIENT  OF  GONTBACTS. 

CUJM  or  AflfiSOHBi  or  a  Chosb  vx  Aonas  without  notice  is  preferred  to 

that  of  a  party  setting  np  a  secret  equity  against  the  assignor.    McU  w. 

See  DbbdBv  4;  Lamblobd  abd  Tbmabt;  Mobxoaobb»  8»  lS-18w 

ASSUMPSIT. 

L  AonoB  BOB  MoHBT  Had  abd  Bbcbivbd  will  bot  Lib  for  the  Talne  of 
goods  sold,  where  they  are  to  be  paid  for  by  goods  in  retain.  BeaU  ▼• 
Aee,572. 

t.  Action  bob  Mofbt  Had  abb  Rkobivbd  lies  when  money  received  by  one 
person  equitably  belongs  to  another;  but  this  rule  was  held  not  appli- 
cable against  a  public  officer  who  received  money  in  his  official  capacity, 
and  paid  it  into  the  publio  treasury.    Otbom  v.  Beil,  270. 

t.  Tax  Ck>LLBCTOB  ob  Othbb  Pubuo  OmcBB  Who,  in  hu  OmdAL  Capac- 
ity, wrongfully  seises  and  sells  property  and  pays  the  proceeds  into  the 
public  treasniy,  is  not  liable  in  tumunpmi  for  the  property  sold.  This  is 
not  a  esse  where  the  party  injured  may  waive  the  tort  and  sue  in  a«- 
fifiiipiiC.    Id, 

4  OwBBB  or  Pbofbbtt  TosnocraLT  Takbn  and  Oonvbbtbd  ibto  Monbt 
by  a  person  acting  f6r  his  own  benelit  may  waive  the  tort  and  bring 
asMORipett  for  the  money  received.  In  the  event  of  the  death  of  such 
r,  saoh  notion  may  be  maintainod  by  his  eieeator  or  administrator; 


800  Imdxz. 

aady  «poa  Him  Jwith  o(  tiM  wroofffiil  telur, 

8m  PiBAXXDro  AHD  Piuonoii^  fl 

ArrAGHMEEnSL 

1.  DttMLii  09  Wm  nr  Lwaot  nr  ADiiiinanu!V(»%  Ha>m  our  jmr  n 
Attaitrmp  for  *  dabi  due  from  her  hiuibaiid.    Arrkigiom  ▼.  Serans  ^OBi 

&  Pboobm  OmtAm  Oklt  upon  Suae  Imtsubis  of  the  debtor  am  edt^ 
ftt  the  time  it  ie  eerredy  and  not  on  mioh  m  may  afterwaide  ariee.    Id, 

H  Vmanaat  Atcaohsd.  but  not  Sold  after  judgment^  ia,  in  oantemplatiaB 
of  law,  in  the  handa  of  the  sheriff  nntil  the  retnm  day  of  the  vendUkmi 
mtfoma§;  aod  ■heriff'a  aeoniitiee  are  liable  for  hia  lorn  of  it»  though  their 
hand  bo  mftdeoaliy  the  day  before  the  retom.    CkMrreUr.  ffamUki^S^ 

See  Ck>inaB;  Salm*  4^ 

ATTESTATION. 
See  WnuK  If  <k  S. 

ATTOBMEY  AND  CLIENT. 

L  Lwro  10  Pftacfnon  Law  is  not  a  CkiiriBAOT»  bat  a  mere  naked  gnmlol 
a  privilege  whieh  the  atate  may  revoke,  or  upon  the  ezercsiae  of  whidi  il 
may  impoee  eooh  oonditionB  as  are  deemed  proper,  or  as  are  demanded 
by  the  pablio  interest.    ^trnmofM  ▼.  State^  131. 

&  AnoBNKT  HAS  No  PowxB  TO  Dbstboy  HIS  Cuent's  Lixn  by  stay  of  eaD»> 
ontion.  It  requires  a  special  power  to  enable  him  to  do  that  Doe  dL 
ReiffMk  ▼.  IngeraoU,  67. 

H  OOIOIUNIOATIONS  IBOM  CUXNTB  TO  ATTOBNKT  ABB  PBTVILBOBDy  and  tfaa 

attorney  can  not  teetify  to  them  if  objeetion  is  made^  even  thoogh  ha 
veoeived  no  retainer  in  the  case.    Cfrisler  y.  Qmrtand,  40. 

4  OomcuviOATiom  to  an  Attornbt  abb  Privilbobd,  if  made  wUh  leisr- 
enoa  to  the  ohjeolor  sabject  of  the  attorney^  enq^loyment,  thoii|^  not 
made  in  the  prooeootioa  or  defense  of  any  saiti  began  or  contemplated, 
BtmkiifUtka t.  Menemm,  189. 

lb  Anounr  Bmploybd  to  Pbepabb  a  Dbbd  sheold  not  be  allowed  to  dla- 
bloee  any  oommnniration  then  made  to  him  by  hia  client  concpming  the 
object  and  subject-matter  of  each  deed.    /d. 

il  Wbbn  Pbitilbobd  Ck>]ncnNiOATioN  is  Madb  bt  ob  Apvbcts  SbthbaIi 
GlomtSv  a  majority  of  them  can  not  waive  the  privilege  and  aathorlsi 
the  attorney  to  diaoloae  the  oommonicatioD  against  the  exprcased  wlah  of 
any  one  of  snch  clients^  though  saoh  dissenting  client  is  not  a  party  to 
the  salt  in  which  the  attorney  is  called  to  testify.    ItL 

T*  AnoBHBT  Who  Withbssbd  a  Dbed  which  he  was  emplcqred  to  prepare^ 
may  be  compelled  to  testify  with  respect  to  exeoation;  also  aa  to  whether 
It  was  antedated,  or  has  been  altered,  or  aa  to  the  date  of  ita  actnal  de- 
livery; and,  in  the  event  of  its  being  loet  or  sappressed,  he  may  be  re- 
spired to  give  evidence  of  its  contents.  But  he  will  not,  beoanse  of  his 
being  Asnbooribing  witness,  be  allowed  to  disclose  oommnnicationa  made 
to  him  by  his  dients  respecting  the  subject  or  object  of  the  conyajyanoe. 
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C  OoioiinnaAnmroTo  AM  AnoBHsrEitfLOTBDioDEAWAOoiirrirAiia 
■ortiM^  teadnleni  m  to  enditon,  are  prhrilflgad.    Id* 

8m  Onranm;  Statute  of  LmiTATioira^  1|  Taxahov,  & 

AWABD. 
Sao  ABnxBATOir  An>  Awaib. 

BAGGAGE. 

Sao  OOMMON  OABBOBfl,  t, 

BAILMBNTa 
L  PkADMor  PfeMcwAL  PBontBTT  PAflSBs  TO  IBB  PUMmmeNly  tbo  po»- 
with  A  ri^t  of  retainer  until  the  debt  ie  paid«  or  other  eng^^ 
is  fnlfiUedt  for  which  the  article  pledged  is  given  as  aecnritj. 
LmektUi  t.  Tawnaend^  728. 
&  P3LBMBE»UTOiiTHBFAiLinuioFTBBF£iD0<m  TO  BiDsni,  may  either  sell 
thaartides  pledged,  nnder  a  jadidal  decree,  or  atanotloo,  upon  giyjqg 
wawnahle  notice  to  the  pledgor  to  redeem,  and  apprising  him  of  the 
tfane  and  place  of  sale.    Id, 
t.  BmvukTioK  ur  a  OoHTBAor  of  Plbdos,  to  the  effect  thai  upon  the  pledg- 
or's &ilnre  to  make  prompt  payment^  the  title  shoold  become  absolnte  in 
the  pledgee,  is  Toid.    Id, 

C  PiTBOBAflSB  FBOM  A  PUDOXB  OF  AH  ASTIOIJi  GiVXN  DT  PUDOS  acqulTM 

BO  greatoi'  title  than  his  vendor  had  at  the  time  of  oonyeyanoe.    Id, 
ib  Sali  bt  tbx  Pledosb  of  thb  ABnoLi  Givxk  in  Flbdok,  withoat  notlos 
to  the  pledgor,  reUeveB  the  Utter  from  the  neceisity  of  making  a  tendsr 
of  the  debt  before  bringing  suit  for  each  article.    Id, 

BANKBUFTCT  AND  IKSOLVENOY. 

hoomnvas  nr  Bahkbuttot  do  not  Tbahsfbr  to  the  sesignee,  lor  the 
bmafitof  the  creditors,  the  life  estate  of  a  principal  debtor  in  a  fond  thai 
Is  in  the  hands  of  his  judgment  creditor,  aa  the  latter  is  entitled  to  it  as 
seonrity  for  the  debt,  and  the  surety,  if  he  pays  the  debt.  Is  entitled  to 
the  benedt  of  it  for  his  secority.    Forbes  v,  SmUk,  4S2, 

8ss  Robbavi*  abd  Wifb,  2;  Mabbixd  Women,  13;  Pabsnebsbif,  2;  S| 

8ALBB,  8;  Statotb  of  Limitations,  ?• 

BETS. 
See  Gaming. 

BILLS  OF  EXCHANGE. 
Bm  Nbgotiablb  Inbtbitmbntb,  1-8. 

BILLS  OF  EEVIEW. 
Bee  GuABDiAN  and  Ward,  5. 

BONA  FIDE  PURCHASERS. 

1.  Bona  F^db  Pubobasbb  fbom  Onb  having  No  Titlb  can  not  obtain  anjp 
title^  for  he  who  has  no  title  can  convey  none,  and  a  bad  title  Is  not  made 
good  by  the  ignorsnoe  of  the  purchaser  of  itn  defects,  or  his  want  d 

Imowledge  of  the  better  title.     Bamei  v.  Meeds,  390i 
AM.  Dsa  ToK..  XLIZ— KI 
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&  BftKA  ftpB  PPBQeian  won  Yamjoable  CoimTi«EATi(iif  n  TmiftmjaM^ 
tiMitetetwof  IS  tad  27  Elisiibeth,  M  Adoptad  in  this  oooiiliy, 
1m  pmnhttM  from  a  famdolapt  gimntor  or  a  tendiilaDt  gnaloi 
▼.  riynam  121 

Bm  BzBoonoMfly  29, 87;  MoinaAflHS  IOl 

BOKDa 

L  Juamiiioinni  or  Eouirr  vo  Oitb  Rsusr  nr  Gasb  ov  Lon  Bokbs  k  «b- 
yMMtiotiable.    Cbrier  ir.  J<mB»,  425. 

&  Bomw  GiVBM  PCtt  Pbopeb  DnoHABoa  of  Ddtibb  of  Qtiiob,  where  a  taa 
of  odke  b  for  more  than  a  year,  at  the  time  of  appointment,  end  the 
new  bonda  ghren  from  time  to  time  afierwarde  are  comnlatiTe^  and  the 
new  bonde  beoome  an  additional  eeoority  for  the  dieofaaxge  of  aodi  ef 
the  datiee  aa  have  not  been  performed  at  the  time  they  are  entered  hitow 
Poole  ▼.  Cc9,  4ia 

B.  BoiTD  QiTBr  TO  ▲  Sbxbiff  for  faithful  perfonnanoe  of  duly  by  a  depoty, 
oonditloned  "  that  the  eaid  eheriff  ehall  not  eoetain  any  dtmege  or  mol- 
eitation  whatever,  by  reaaon  of  any  act  done  or  any  liability  ineomd 
by  and  throngh  eaid  depnty,"  meene  that  the  ■heriff  ehall  not  aoeiaia 
<N^  domain,  that  ie,  any  aotaaldamagee,  through  the  depaty.  Althongh 
a  judgment  hae  been  recovered  against  the  eheriff  for  a  defuilt  of  the 
^*F^ty»  7^  "o  long  as  the  sheriff  has  not  paid  it,  his  right  of  aeiion 
i^ainst  the  sureties  is  not  complete.    OUberi  y.Wmum^  VSO. 

8m  DuM,  8;  BzaoonoirB,  26,  26;  Guabastt;  QvABiOAjr  An>  Wabd^  % 

MOBTOAOBfl,  19. 

BOOKS  OF  Aooouirr. 

Bee  FuuDno  ahd  PKAomni,  ML 

BOUNDAltlBS. 

Wans  Fdi€b  arrwaiw  Two  Fabms  has  bkih  Km  vf  lor  a  kmg  aarim 
of  years  nearly  in  the  same  place,  but  not  permanent  and  statinnaiy,  no 
1^1^  presumption  arises  from  this  fact,  that  it  is  the  true  boundary  he> 
tween  the  farms.  The  location  of  the  fence  is,  in  the  abeenoe  of  proof  of 
a  oontinned  and  exoInsiTe  adverse  poesossion  for  twenty  yeeia,  mere^ 
evidence  of  an  agreement  and  aoquicecence  in  that  line  aa  the  trae  line* 
Knif^  V.  ObfaaMw,  147. 

See  Dnna,  10;  FiHon. 

BURDEN  OF  PROOF. 
flee  Aianumov  ov  Ibsebuuxnts;  Gomiion  Cabiii«i%  4i  Bsjomm  ov  Ijii- 

ITATIONB,  1. 

BY-LA  WS, 
See  OoBPOBATioNfl,  6»  7. 

CARRIERS. 
See  Common  Carw.tim. 

CHATTEL  INTERESTS. 
See  Dkkds,  1,  2. 
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CHILDREN. 
8tt  Onm  PiBsm  ahd  Cmus  1|  Wiu%  ML 

GITATIONa 
8m  Fuuddto  ahd  PiuonoB,  t. 

00MMI8SI0NEB& 
8tt  Hmhwatb^  1«  2;  PABxmoH,  2;  Fusuo  Luat^  X 

OOMMOK  CAEBIEBS. 

!•  AXSAHOKMIIIT  MaDX  BKTWEEN  GoMMON  GaBBIXB  AMD  BJB  SlBTAlIT,  b^ 

wbieh  the  letter  is  to  be  paid  for  the  cairiAge  of  r***'^lifcr  goode,  doet 
not  exempt  the  carrier  from  reeponnbility  for  the  lorn  of  them,  unlwi 
gaeh  anaikgement  is  known  to  the  owner  thereof,  ao  that  he  oontnMte 
ezdnsively  with  the  aervant.    Ma^v.  Bo§Um€mdM.  B.  JL,l4ik 

&  PIB8OM  HAYXNO  PO8BI8BION  OF,  AHD  SpICIAL  PBOPIBTT  IN  OOODB,  MAT 

Maihtaik  Action  against  a  oommon  carrier  for  their  loaa,  whether  aom* 
other  person  has  an  interest  in  them  or  not.    Id, 

t.  WhKRB  PaBSIHOKR  PXBIUTB  HI8  AbM  TO  EZTKHD  OITT  OF  CaB,  WnXBOV 

It  is  Bbokxk  in  croesbg  a  bridge,  the  company  are  not  liable  if  they 

g^Ye  timely  warning  of  the  danger.    Lak^  y.  Coldert  688. 
4.  MxBS  Happbnino  of  an  IirjUBioua  Aocossiit  to  a  Pabbenoxe  niasa 

pHima/aeie  a  presomptian  of  n^gUgenoe,  and  throws  npon  the  earner  tfaa. 

OfMtf  of  showing  it  did  not  exist    Id, 
tt.  Bbponsibilitt  of  Cabmbm  of  Pabbknokbs  DnOUflBBD.    Id. 
6b  CoiiMON  Cartittr  mat  Ljxit  his  LiABnjTT  FOB  Baooaos  of 


by  a  general  notice  thati^  is  at  their  own  risk.    /d. 

9.  Common  Gabrixr  on  oukWnstkbn  Watbbs  m  not  Rbsfobbibub  for  nol: 
drying  merchandise  that  has  been  wet  by  an  inevitable  acoidsnt,  if  ha* 
has  used  dne  diligence  in  preaerving  the  damaged  merchandise  and  ha» 
BMule  reasonable  exertions  to  retrieve  it  from  the  consequences  of  the* 
accident.    Sleamiboal  Lfftw  v.  King,  186. 

%  Oommon  Cabbibb,  altbovob  in  Default,  m  not  Liablb  fob  Loss  ci 
gooda  intnisted  to  him,  if  the  loss  was  not  nooasioned  by  his  de&alt,. 
but  most  have  happened  withont  each  defaolt.  And,  thciefoie,  in  an 
action  against  a  carrier  for  a  breach  of  a  oontn^ct  of  affreightment,  he  may 
show,  by  way  of  defense,  that  although  his  boat  was  not  seaworthy,  the 
loss  was  in  fact  oocasioned  by  the  excepted  perils  of  the  river,  and  not  by 
the  unseaworthiness  of  the  boat.     CUUer  v.  ValeiUhe,  81. 

i,  O0UB8B  Usually  Pubsubd  bt  Skillful  Pilots  in  Pasbuto  Bab,  Snao, 
or  dangerous  place  in  a  river,  is  the  test  by  which  the  propriety  of  a 
carrier'B  conduct  in  passing  such  places  is  to  be  ascertained.  The  rule 
which  imputes  carelessness  to  a  captain  whose  boat  strikes  a  known  rock 
or  shoal,  unless  driven  by  a  tempest,  is  applicable  only  to  the  navigation 
cf  the  ocean  where  such  obstructions  are  marked  on  charta  and  may  be 
ftvoided,  bat  doea  not  apply  in  the  navigM^^c"^  ^  oar  liilaad  ilven.    Id. 

See  MoBiXi^  ^^^    g^iaa^V 
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CONFLICT  OF  LAW& 

1.  Law  or  Ikumfto  Bhbdihqi  I>inBMiv»VAunfrovChfvdflliv«ndto 
him  thera  bj  ths  donor  rettding  in  aooiher  state.    ITeotiWrly  ▼.  Oawkig 
1011,028. 

&  Law  of  Scati  di  whicb  Bbal  Brati  n  SnuAnD  amti  deddo  all  qom- 
tioDfl  oonoomlag  the  titto  therato,  either  l^gal  or  eqatteble.    i>yt  ▼. 

See  JuRmDionov. 

C0N8IDEBATIOK. 
BmAmmm  OomBA(an»S»8,6;  CoiBroEATiom,  6|  Saonmn^  SJ*  S8b 

CONSTABLES. 
See  Abubbt. 

CONSTITUTIONAL  LAW. 

L  Statutw  An>  OonrnTonoirB  mubt  bb  Conbtrusd  wrh  Bdbbb»ob«o 
CoMMOM  Law,  ead  ao  m  to  meke  no  change  not  ezpreMly  deobred.  Mo' 
OkmU  y.  Aate,  097. 

&  Words  must  bb  Constbubd  or  Pbopbb  Tichnioal  Sbnsb  di  SxAsna 
end  ooDfltitations,  unless  a  contrary  intention  appears,    /d. 

t.  Act  Lixitiko  Tbbx  of  Clbbx  of  Nbw  Coitntt  UKm*  Nxzx  Gbhbbak 
Elbotion,  where  the  intervening  period  is  less  than  four  years,  which  is 
the  oonstitational  term,  is  void.    Brewer  ▼.  DavUt  700. 

C  Aor  OF  1845  Mbbelt  PBOvmss  Modb  fob  Estabushdio  a  Buns  wfakh 
already  existed  end  is  not  nnoonstitationaL    Sn^fder  ▼.  Watcford,  9L 

Bm  GBOfniAL  Law,  8,  4,  6;  JuBisDicnoir,  2,  8;  Mabbiaob  abd  Divimhjbi 

PUAAOrO  AND  PRAOnOB,  13;  SUNDAYS,  8,  4;  TazahojIp  & 

CONSTITUTIONS. 

Soa  COBBRTUnONAL  Law;  OOBFOiEASiOBfl^  A. 

CONSTBUCnON. 
Em  OuBMtwiMOKAL  Lawi  Cobtbacts,  7}  CoTBBABiib  18|  Sbahiiibi  Tax- 

ATIOB,  1. 

CONTEMPT. 

FAsnaB  AVD  xbbeb  AnojuiBKa  abb  Ouiltt  of  Cubtbmft  of  Covsr  lor 
institnting  and  sabmitting  a  fictitious  case  for  its  coosideratioo.  SmiA 
▼•  BromUf  748. 

CONTBACTS. 

L  AoREBXBHT  AOADUT  PuBUo  PoucT.^Articles  of  association  enteied  into 
by  the  proprietors  of  transportation  lines,  whereby  they  agree  to  stook 
all  the  earnings  of  their  boats;  to  appoint  an  agent  to  act  under  the  adyics 
of  a  oommittee  and  do  such  acts  as  the  committee  advises;  to  give  such 
oommittee  the  power  of  making  rates  of  transportation  which  shall  gov- 
am  the  aaaooiation;  to  make  returns  in  writing  to  the  agent  each  month 
of  all  freight  and  passengers  transported  for  the  preceding  month,  com- 
pnted  at  such  rates  as  the  oommittee  had  established  for  that  month,  and 
of  the  tolls  on  the  same;  to  make  divisions  and  settlsmsnts  on  certain 
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iptdBed  dajB»  «to.;  are  fold,  and  a  pwfaeory  note  ailrfiig  cut  of  aald 

wticiet  of  aiwKrfatlon  for  a  aettlemeiit  made  tiiereoDder  la  alio  Told. 

BtamUm  y.  ^Ooiy  282. 
IL  AoBXimaiT  to  Stat  Bzioirnoir  n  a  Good  OoimiiKBRATioH  for  a  promlaa 

to  pay  the  debt  of  another.    QUm  v.  AeBe*^  561. 
!•  FoBBKABAVOi  IB  Ko  CoHsiDKRATXON  if  there  waa  oi^ghudly  no  oaaae  ef 

aotkm,  or  if  the  origiiial  demand  la  withont  foandatioa.    NewU  y.  iUler. 

M. 
C  Void  PBomra  can  not  bi  RATnmD.    Id. 
ft.  Iluwal  CoHTRAor  OAK  HBiTHXR  Bs  Batdtbd  HOT  beoooie  tha  oowid— p 

tion  for  a  eabeeqnent  promiee.    Boutdie  y.  Mdmdp,  152, 
6b  QirsB  TO  PlRfOBM  IB  Pbbtobicanob,  and  when  rehieed  aaewera  to  a  alalni 

for  damagee.    CwnrniBfioners  y.  Wood^  582. 

7*  WbITTBN  InSTBUMBNTS  abb  to  BB  CSOKSTBiniD  UPON  THBIB  OWN  TbbMB, 

whether  they  are  deeds  or  wills.  At  least  there  must  be  enoogh  in  them 
in  reepeot  both  to  the  perwn  to  take  and  the  sabjeet  to  pass,  to  enable 
the  ooart  to  say  that  the  person  does  take  and  the  thing  does  pass  by  tha 
inatniment  itsell     Barnes  v.  Simnu,  435. 

IL  OhB  PaBTT  gab  NOT  BbBOIND  WITHOUT  THB  OTHBB'tl  CONSBNT,  ezpNaS  Of 

implied,  a  contract  for  the  sale  of  land,  where  there  wa^  no  appeaianoe 
of  f  rand  on  either  side,  and  the  contract  did  not  reserve  to  one  party  tha 
ri^t  to  pnt  an  end  to  it,  and  it  was  not  snbjeot  to  any  express  or  Im* 
plied  condition  the  breach  of  which  woold  confer  snch  a  right,  /by  ▼. 
Ofieer,  764. 

IL  Refusal  to  Fulnll  Contract  must  bb  Absoluts  to  be  tantamount  to  an 
assent  to  its  diBsolution  and  to  authorize  the  other  party  to  rescind  it; 
snch  refusal  must  be  in  no  way  qualified,  and  should  substantially  amount 
to  an  avowed  determination  of  the  party  not  to  abide  by  the  contrael 
Id. 

l€i  GoNTRAOT  CAN  NOT  BB  BbboqIdbd  bt  Bithbb  Pabtt  Alonb  whoB  it  haa 
been  partly  ezeoated  and  neither  party  can  be  placed  ta  state  gmo.    Id. 

11*  ContbactRbsoiniiedab  Initio  astoPabt,  and  at  the  eleotion  of  one  party, 
must  be  wholly  rescinded;  consequently  an  entire  contract  for  the  sale  of 
two  distinct  paroek  of  land  for  a  single  sum,  which  haa  been  partly  eze* 
ented  by  the  giving  of  a  deed  for  one  of  the  traota,  can  not  be 
by  the  grantee  as  to  the  other  traot,  unless  the  contrsct  is  wholly 
adnded.    Id. 

19  BssoiasioN  or  Contraot.— A  contract  so  far  ezeontad  that  tha  plaintifT  haa 
realized  manifest  benefit  under  it^  and  the  parties  coold  not  be  placed  la 
iUUu  guo,  is  not  in  a  state  to  be  rescinded  at  all,  much  less  as  to  a  part 
of  it  only,  except  by  mutual  consent.    Id. 

0 

Sea  Advbbsb  Possbssion;  Abbitbation  anb  Award,  6»  6;  Asbionmbntb  or 
OoNTRAOis;  Attornbt  AND  CuBNT,  1;  Bailmbnts;  Gobporatiohs,  5t 
Damaobs,  8;  Bvidbbob,  8;  Insanitt;  Insuranob— Firbi  Puuimno  and 
PBAonoBt  10;  Statotb  or  Fraod^.  dsATVTB  ov  lamraTiOBai  Vrbdor 
andVbbdbb. 
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CXIRPOBATIONa 

1.  OoBVOBAnoimAuLuBLBVoAonoiraoFToBT.    Hut  rola  ii  frail 
in  the  United  Stite.    Mearta  y.  Commimkmera,  41Z 

&  Wsntn  CoBvoRATioir  has  Gkmhul  Aoxbt  Bmplotbd  iob  BnmTDra 
and  transporting  merohandiBe  for  hire,  who  is  held  oat  to  the  world  aa 
inveeted  with  authority  for  thai  pnrpoae,  if  gooda  are  delivered  to  Um 
to  he  tcaoaported  in  the  way  of  hia  daty,  the  oorporation  ia  liable  lor  thB 
way  in  which  he  peilonna  that  dnty,  and  the  oontraot  of  hailmwit  may 
he  n^garded  aa  made  with  the  oorporatioa.    MaiyaU  ▼.  BotUm  S  M.  B. 

ie.,i4a 

tL  Iin>miH7AL  LiABiLiTr  OF  A  Stocxholdkb,  nnder  a  charter  whioh  dedaraa 
atookholden  peraonally  liable  for  debta  contneted  by  the  oorparati«i«  is 
not  a  new  liability  oraated  by  the  aot»  bat  ia  a  praaenration  of  the  oom* 
mon-lnw  liability  which  membera  would  inoor  aa  parturai  for  the  en* 
gagementa  of  the  oorporation,  were  it  not  incorporated.  Cformmg  ▼.  ife- 
CtUhug/t,  287. 

C  Tbk  LmiTATiov  OF  TiMB  FOB  BBoroiiro  Sun  to  enforce  aach  individnal 
liability  ia  six  yean,  not  three.  Sach  aoit  ia  not  to  be  deemed  an  actian 
"npon  a  atatate,"  etc.,  aach  aa  mart  be  brought  (by  2  N.  Y.  R.  8.  298, 
aec.  81)  within  three  yeara;  bat  ia  an  "  action  fonnded  on  oontracti"  auoh 
aa  (by  2  R.  8.,  p.  2dS,  aea  18)  may  be  commenced  at  any  time  within 
aix  yeara.    Id. 

&  SlONIKO  THB  OoHBTITUTlOy  AVD  Bt-LAWB  OF  OOBFOBATION  OONSIITDTB 

ExFBBSS  GoKTBAOT  supported  by  the  consideration  of  benefita  thereafter 
to  be  received,  entitling  the  signer  to  all  the  privilegea,  and  subjecting 
him  to  all  the  duties  and  penaltiea  preaeribed  therein.  PaimeUo  Lodg^ 
T.  Fleming^  eOL 

C  SUSPBKDBD  M«MT>tttt  OF  OdD  FbLLOWB  LoDOB  IB  LlABLB  FOR  ALL  DOB 

aceruing  after  hia  suspension,  if  the  by-laws  so  provide,  and  the  by-hnra 
be  reaaonable,  and  for  the  recoveiy  of  such  dues  action  Ilea.    Id, 

7.  UVBBAJIOVABLB  Bt-LAWB  OF  COBPOBATIOir  ABB  NOT  VaLID  IN  LaW,  and 

the  oourte  will  not  enforce  them.    Id. 
tL  WsBBB  No  Rbtubn  hab  bbbm  Madb  on  Wabbanv  Gallino  Town  Mbb- 

Dfo,  the  court  may,  upon  satiafaotory  evidence,  permit  the  adeotmen  whe 

oaght  to  have  made  the  return  to  supply  the  omission,  and  the  town 

clerk  for  that  year  to  amend  his  record  accordingly.    Becm  v.  T^onipeoa, 

154. 
H  Rboordino  Plan  of  Citt  n  not  Kbobbsabt  to  give  validity  to  it,  whers 

the  statute  ia  merely  directory  in  regard  to  it.    Oommiiritmen  v.  Ifood; 

682. 

10.  Municipal  Oobfobation  ib  Liablb  fob  Injubt  arinng  from  the  nnakill- 
ful,  improper,  or  inartificial  manner  in  which  its  work  is  done.    Id, 

11.  Municipal  Ck>BPOBATioN  is  not  Liablb  fob  Conbbqubntial  Damaobb, 
where  the  work  is  authorized  and  properly  done,  or  offered  to  be  dona 
and  prevented  by  plaintiff.    Id, 

12.  Municipal  (^obpobation  is  not  Liablb  to  Action  fob  Dodto  Wobx 
which  the  Uw  authorises  to  be  done,  and  individaala  sustaining  losi 
thereby  have  no  redress,  unless  the  law  provides  for  compensation,  pn^ 
vided  the  work  is  done  in  a  proper  manner;  but  if  the  work  is  not  done 
with  ordinary  skill  and  caution,  and  damage  results,  the  party  injured 
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nM/  BMtntefai  an  aetkm  against  the  ooiponiitioii.    Jfaani  ▼•  CammU 
See  Fbnobb,  2;  Hiohwatbi  SuimATB^  tb 

COSTS. 

Oons  MAT,  nr  Chahckbt,  ve  Rxfusxd  to  Eitbsb  Pabtt,  where  the  oom- 
plainant  came  into  that  ooart  improperly  and  unneoesurily,  although 
the  defendant  interposed  no  ohjection  to  the  jnriadiotiQn  of  the  oourt  and 
a  deczee  waa  entered  on  the  merits.    Bank  qf  Utka  y.  Mentrtam^  189l 

CO-TENANCY. 

Dud  to  Thbsi  Fkbsokb  Vbiib  Tttlb  iv  Thbm  as  Tsnamtb  in  ComioH, 
thoQgh  they  are  described  aa  executors,  there  heing  nothing  in  the  deed 
to  show  that  the  estate  was  intended  to  be  vested  in  them  as  tmsteeSb 
BankqfUtieay.  Menenau,  189. 

See  BxBODTOBS  ahd  Abminibtratobs,  6;  Lisin^  8;  PABnnoif;  Wnm,  28. 

COURTS. 

AuTHOUTT  THAT  A  JuDOX  ExKBGzsis  AT  CHAMBEBa,  in  a  caose  pending, 
is  the  anthority  of  the  court  itself,  and  it  may  be  enforced  by  attachment 
issued  by  the  court.    ComrnonioeaUh  v.  Moffetf  509. 

See  CoMTBKFT;  ExsounoKs,  19;  Jubisdiotion;  Bboobbs,  2. 

COVENANTS. 

1.  Bboonvktaugs  or  Land  by  thx  Gbamtbb,  without  sny  covenant  of  war- 

ranty in  the  reconyeyance,  will  not  prevent  such  grantee  from  reoovering 
for  a  breach  of  the  covenant  of  seisin  contained  in  the  original  deed  to 
him.    Bank  qf  UUca  v.  Meraereau,  189. 

2.  CovBNAirr  of  Wabbanty  is  not  Bbokbn  until  EvionoN.    IdL 

1.  CovBNANT  OF  Wabbantt  covors  a  daim  for  dower.    Johnson  v.  Nyet^g 

men,  444. 
<4  An  Action  fob  Bbsaoh  of  a  Covenant  of  Wabbantt  can  not,  aa  a  gen* 

eral  rule,  be  maintained  until  there  has  been  an  eviction,  or  something 

equivalent  thereto.    Id, 
Ik  Covenant  of  Wabbantt  is  not  Bboken  by  a  personal  decree  for  a  snm 

in  full  of  dower,  to  be  enforced  by  execution;  though  it  might  have  been 

otherwise  if  dower  had  been  set  o£f  by  metes  snd  bounds,  and  the  widow 

put  in  possession,  or  had  dower  been  assigned  as  of  rents,  issues,  and 

profits,  and  made  a  charge  upon  the  land.    Id, 
t,  Gbnebal  Covenant  of  Wabbantt  is  not  Bbokbn  by  a  forcible  eviction^ 

it  must  bo  a  lawful  eviction.    Surget  v.  Arighif  48. 
7.  Lbssob  Covenanting  fob  Qthbt  Enjoyment  is  only  liable  for  such  evie- 

tions  as  are  caused  by  his  own  act,  directly  or  indirectly.    Id, 
Si  Pleading — EvicnoN— Agency. -^The  allegation  that  plaintSfb  were 

evicted  by  an  assemblage  of  men,  «<  moved  by  exasperation  and  excitement 

by  them  entertained  towards  tl^^  iief^^^^***  ^  inanf^oiient  in  an  aot&on 

for  a  breach  of  covenant  for  q^*  ;oV^^^^    "^^  agenioy  ol  delendanta 

in  the  riot  must  be  alleged.     >^^  ^ 
t.  Volitntaby  Subbender  of  ^^v  -j  <«n^^ra!t«Xk  effi«d\o  nnfatain  ik 

will  not  be  construed  into  sj^^     \af^^       J>«i»,\«v.  H««*3^SV. 
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will,  or  oooient,  b,  if  true,  a  miflleittnt  bur  to  an  aotion  on  ■  mnfiBl  hj 
IflHor  for  qniei  onjojinait,  where  leMMt  hav*  beeo  ovioM  bjai 
Airyiflt  ▼.  ^HirK  40. 

11.  CofTBfANiBOFSBisDffAHDBioKrvoOoinniranortliei 
tine  ycfww  to  ■ell  reraltB  from  seiaiii,  and  if  ona  it  p— ■'^■>*^  the  otlier  ii 
penooal.    Devore  y.  SmndeHamd^  442. 

12.  C0YE3XAin  OF  SsDiH  18  PKB80NAL,  and  doM  Dot  mn  With  the  land  iriMve 
the  grantor  ie  not  in  aotoal  pooMvion,  in  feet  or  in  law,  at  the  tioM  ef 
the  oony^yanoe.    Id. 

IS.  GovBNAHTio  *'Befaib," ezpreieed  in  general  tenne,  will  be  eonatmadai 
binding  the  covenantor  to  rebaild,  in  the  event  of  the  deetmction  of  the 
■tractare  without  faalt  of  the  covenantee.    Beach  v.  Cfrain^  360. 

14b  Judomxht  iob  Damages  wob.  Bbxach  of  ▲  GoKmrnivo  Govxnaut  to  Bs- 
FAIK  doee  not  bar  a  sabeeqnent  action  for  damagee  suetalned  by  n^gleot 
to  repair  oontinned  after  Ihe  period  covered  by  the  prior  recovery,  8a 
held,  where  the  pleading*  and  judgment  in  the  fiiet  aetion  exdnded  the 
idea  that  a  groee  aum  for  the  value  of  the  atmetare  and  all  damegea  eaa> 
tuned  by  its  removal  had  been  awarded.    Id* 

See  EaropFBL,  4,  7;  Landlobd  and  XxiiAm. 

GKIMINAL  LAW. 

I.  bnuonoiiT  WmoH,  nr  DncnuBuro  ak  Owwjana^  followe  the  language  of 
the  statute  defining  it,  ie  good.    8knmim$  v.  £tote,  181. 

%  iNDicmiBNT  FOB  Mbrb  Misdbmkanob  18  MOT  Nici88ABT  at  conunoB  law» 
but  the  proeeoution  may  be  by  information.    MeOkmu  v.  Siatef  697. 

tb  GONBTITUnONAL  PboVISIOKS  RsQOIBINO  iNDlCmUQIT  AND  TUAL  ST  JUKT 

on  "criminal  charges"  do  not,  it  seems,  apply  to  misdemeanora.    Id. 

4b  StATUTX  PbOVIDIHO  that  PbBSON  mat  PlBAB  OuZLTT  of  MlSDniBAVOB 

BXFOBS  JnsnoB,  without  indictment  or  trial  by  Jury,  is  oonstitntkBal^ 
•nch  statute  not  being  compulsory  on  the  defendant.    Id, 

&  Jusnoi  HAS  JinugDicmoH  in  Gasb  of  Assauia  to  take  a  plea  of  gnilty' 
under  the  Tenneesee  act,  giving  jurisdiction  of  misdemeanors,  except 
''where  the  offense  is  punishable  expressly  by  both  fine  and  impriaon 
ment,"  although  at  common  law  assault  may  be  punished  by  fine  and 
imprisonment.    Id, 

6b  FoBMSB  GoNVioTioN  UNDNR  UNOONBi'iTUTAOirAL  Law,  having  bcea  ae- 
quieeced  in  by  the  accused,  is  a  bar  to  a  second  proeeoution  for  tlia 
same  o£fonse.    Id. 

7*  Inbiotmxnt  IB  QooD,  FOB  MisDKKXANOB,  wliich  alleges  the  foots  which 
constituto  the  misdemeanor,  notwithstanding  it  also  alleges  some  bat  not 
all  of  the  facts  which  would  show  that  the  criminal  act  alleged  waa 
felony.    Lokman  v.  People^  340. 

&  OiRNSB  OF  Abxxnistkbinq  A  Dbug  to  a  pregnant  woman  with  intsni- 
to  produce  a  miscarriage^  and  that  of  administering  it  with  intent  to  kiU 
the  ohild,  are  distinct  o£fensee;  hence  an  indictment  for  such  adfflinia> 
tering  alleged  to  have  been  done  with  intent  to  produce  miscarriage  ia 
good  for  the  misdemeanor,  though  insufficient  for  the  felony  of  ma»- 
danghter,  by  killing  the  child.    Id. 

•L  KNOWUmOBOBBBLanPOFADUIffBBOOSlNTEBOOUBSBBBXWBBNPBIBONBBV 

WiFB  and  the  dseeassd  will  not  mitjgata  a  crime  from  nnrder  to 
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daaglilv.  Ta  oleniiate  the  offense,  the  hnsbaiid  most  find  the  deoeeeed 
in  the  ynry  aot  of  adnheiy  with  his  wife.    8kUe  ▼.  Jckn^  890. 

IOl  Msbb  Bbjip  that  PunoMSR's  Wot  ib  in  Vsbt  Act  ov  Aduuciet  with 
the  deeoesod,  at  the  time  the  prisoner  hreaks  into  the  deoeesedli  home 
and  kilk  him,  does  not  mitigate  the  crime  from  muder  to  man«Umghter> 
Id. 

11.  VoLViiTABT  Drunkbnnisb  WILL  NOT  ExcusB  A  Cbimk  oummitted  hy  a 
man,  otherwise  sane,  while  acting  nnder  ite  inflnenoe.    Id, 

ISl  BxnonoN  of  PnisoKnt's  Diclakations  Mads  Soms  Tikb  bkiobs  Homi- 
ciDSy  tending  to  show  that  the  prisoner  was  laboring  under  monomsnia 
on  the  sabject  of  his  wife's  adoltery  with  the  deoeaeed,  is  not  error 
where  the  prisoner  had  already  interposed  a  defense  of  insanity^  and  was 
not  restrioted  in  his  proof  of  it  and  had  closed  his  testimony  on  that 
point.    Id. 

llL  VSBDICT  RbKDEBXD  BY  EaOH  JuBOB  SePABATBLT  IN8TXAD  OF  BT  WhOLI 

JoiNTLT  is  valid,  as  where  the  jury  after  consalting  came  into  ooart 
together  to  render  their  yerdict  jointly,  but  on  the  instance  of  the  pris- 
oner's counsel  were  polled  and  each  was  called  upon  to  say  for  himself 
whether  he  found  the  prisoner  guilty  or  not  guilty.    Id. 

14.  Statements  by  Prosegittbix  fob  Rape  Made  Soon  after  the  occurrence^ 
detailing  the  circumstances,  are  admissible  in  corroboration  of  her  testi- 
mony on  the  trial,  but  not  as  independent  evidence.    PhiUipa  v.  Staiet  700. 

10.  Wbzt  of  Ebbob  does  not  lie  to  revise  a  judgment  of  aoquittd.    PeopU 

See  JUBY  AND  JUBOBS. 

OBOSS-EXAMINATIOK. 
See  W1TNB8BB8,  10. 

CUSTOM. 
See  Taxation. 

DAMAGES. 

L  Daxagib  WmoH  NBamoABiLY  Rbsult  fbom  tbb  Aot  Oomflaivbd  or  ait 
termed  general  damages,  and  may  be  shown  nnder  the  eommon  allegatloii 
ad  damnum,  for  the  defendant  mnst  be  presnmed  to  be  aware  of  the  nee* 
eseary  consequences  of  his  conduct.    Laing  ▼.  Oolderp  633. 

&  Damages  That  do  not  Nboessabily  Flow  fbom  thb  Aot  Gomplainbd 
OF,  though  possibly  attendant  upon  it,  are  denominated  special  damages, 
and  mnst  be  particularly  specified  in  the  declaration,  or  the  plaintiff  will 
not  be  permitted  to  give  evidence  of  them.    Id. 

ti  It  was  Held  to  be  a  Penalty,  and  not  LxqnnmATED  Damaobb,  where  s  per- 
son agreed  to  deliver  two  boat>loads  of  coal  at  diiEBvent  days,  and  another 
person  bound  himself  in  a  certain  sum  that  the  former  would  perform  all 
his  agreements,  and  in  default  of  his  delivering  said  boat-loads  or  either  of 
them,  that  then  the  obligee  might  recover  from  the  obligor  said  som. 
Omrrif  v.  Larer,  438. 

flea  A0ENOV9  1;  B0ND8,  8;  Contbaotb,  6;  Ck>BFOKATiON8,  10-12;  Ooybnamte, 
U;  Eminent  Domain;  Estoppel,  4;  Fences,  1;  Hiobwayb;  Kuisakgb, 
1-3;  Replevin;  Tbmsbab^  3, 10, 11;  Vbndob  and  Vbndeb,  6, 7;  Wi 
oovBaniS,  & 
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DAM8. 
See  Watkbooubso,  S-7. 

DECEASED  WITNB88. 
See  EyfDBNOE,  4,  ft. 

DBCLABATIOKS. 

8m  CtemrAL  Law,  12;  Bvzdkncb,  1;  Plbadiho  avd  TmwnKMf  5t 

rA8B»  11;  WiUA  2;  WimsBsn*  11, 12. 

DECREES. 
Bee  JuvoMBNTB,  0,  12. 

DEEDS. 

L  CiUTnEL  Imtkbov  to  Commxnos  in  Jutwro  may  be  creeAed  wiUiOQt  tiie 
aid  of  a  trastee.    Jaggen  y.  ^4te«,  674. 

&  CSATTXL  Intebistto  CoMMnrcB  UPON  THE  DsATH  OFTHB  Graivtob  Can  be 
created  only  by  deed  duly  deliyered,  and  the  operation  of  the  deed  mmt 
be  sooh  that  tiie  present  title  paeees  to  the  donee  with  a  right  to  fatnre 
enjoyment.    Id. 

S.  AaassT  or  Obahtbx  to  a  Deed  delivered  to  a  third  peraon  for  hie  ben- 
efit is  presomed.  If  the  grantee  is  shown  to  have  refosed  to  acoepi 
such  deed,  it  is  void.    Ladff  Superior  v.  Jfdxyamara,  184. 

4.  Deed  or  Assionmevt  Need  not  Give  the  Names  of  the  grantees  or  as- 
signees if  it  otherwiae  so  describe  them  that  they  can  be  ascertained  and 
identified,  as  where  it  designates  them  as  the  heirs  at  law,  or  as  the 
children  of  A.  B.    Id. 

A.  Subsequent  Assent  bt  a  Qbantee  to  a  Deed  delivered  to  a  stranger  for 
him,  and  without  his  knowledge,  makes  it  valid  from  the  time  of  anoh 
delivery.    Id. 

6b  Dbutebt  of  Deed  to  a  Bboobdino  Offioer  with  intent  to  vest  title  In 
the  grantee  is  good,  if  not  subsequently  dissented  from  by  him.    Id, 

?•  AoOb?tange  of  Deed  of  Inferior  Value  to  that  to  which  a  grantee  i8» 
by  his  contract,  entitled,  is  equivalent  to  a  waiver  of  such  better  deed. 
Minor  v.  Edward^  121. 

IL  AooEPTANOB  OF  DsED  OF  Land,  WHILE  LiENS  ESzisT  ON  It,  by  a  grantee 
who  holds  the  grantor's  bond  for  a  *'  clear  title  in  fee  simple'*  thereto,  is 
not  a  waiver  of  the  obligation  of  such  bond,  unless  at  the  time  he  took  the 
deed  he  had  knowledge  of  the  liens,  or  unless  he  failed  to  make  known 
his  objection,  within  a  reasonable  time  after  discovering  the  defect  And 
the  record  of  such  liens  is  not  evidence  of  the  actual  knowledge  thereof 
on  the  part  of  such  grantee.    Id, 

9.  Line  in  Deed  "  BuNmNO  the  Southeblt  Side  of  the  Gabt  Path," 
from  a  given  point  to  aiK>ther,  means  a  line  running  on  the  southerly 
side  of  such  path  in  contradistinction  to  one  running  on  the  northerly 
side  of  it,  and  a  straight  line  on  the  southerly  side  of  the  path,  bet  wean 
the  termtm,  is  the  true  line.    Marsh  v.  MaralioU,  156. 

IOl  Whebe  Land  is  Described  in  Deed  as  Bounded  "  south-easterly  by 
Blodgett*s  land,  to  Marshall's  land,  to  an  oak  tree  vrith  stones  about  ii^* 
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tlM  laodcKlMidito  the  oak  tree,  that  being  «n  nnditpated  bound,  wid  II 
it  kniMterlal  whothcr  Blodgett'B  land  extends  00  far  as  thftt  or  not    Id* 

See  AROBUST  AHD  GuSRT,  6,  7»  8;  Ck>-TINAHOT$  OOVBNAinBB}  EQUBrTp  t| 

Ovn}  IfisusD Womir,  1,  2,  5,  8, 8, 14, 15;  KonoB;  TAXjanmiYwm* 
DOft  ABD  VsnuOf  6. 

DBED8  OF  TRUST. 

See  f^uDULmr  GomnrijraM,  4. 

DB  FACTO  OFFICEBa 
See  OiFicBS  and  OFnonta,  8w 

DEFAULT. 
See  YnrDOB  akd  Vshbbi. 

DELIVEBY. 
Bee  SOMi  6|  Hokoaoib,  7»  18;  Salu,  8;  Scisim  m  Wmismt  L 


DEMAND. 
SeeVaoonaaui  IivnuiairrB,  4;  Saub,  S;  4|  TmBfWtm^  % 


DSfiCUBBEB^ 
See  SzATon  of  LnaiAnom^  (L 

PSPOSITIONa 
See  BvnxDrGi^  8. 

DEPUTEBS. 
Bee  BoiiDB,a 

DBSGRIPTIOK. 
See  Taxatton,  4, 7;  Wiui,  IMA 

DEVISES. 
See  Wills. 

Discouirr. 

See  Vmoviablb  IxsnamEvrnt  %  IL 
DISSOLUTION. 

See  PABTinEBSHIF. 

DIVORCB. 
See  Makbxaox  amd  J>twomm 

DOWER. 
See  CoTBNAim,  3,  5. 

«  DURESS. 

16  Ooamnin  Dvwmm,  it  is  sn£Bcient  if  the  will  be  eourtnfiMl  hf  Hm 
krarfel  pwesatatlon  of  a  ohoioe  between  oomperatiTe  evils;  e%  inooii' 
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MM  BST  vM  ortntioo  of  mm  pvoi^Hlyf^  los  cff  vM  yrapH^ 
f  vpiSfBNBftof  flu  €sofliiteiit  dflMUid*    iilrfiiiT*  IHHnKdf  0M» 

8m  M^wifip  Wouv,  14. 

KARKMKNTS. 

or  Wat  d  «ov  Aht  IirnDKin  nr  Lamii^  bol  hmnIj  m 
whioh  doM  not  ooofllet  with  the  abwlnto  prapcktadi^  of  tiie 

IL  BaoBV  oy  Wat  bt  Niuimni  czitta  In  all  omm  whore  »  pommowiio  bud 
■Binwndod  by  oithor  liadi  which  oxdodo  it  from  flpohHe  hj^iwiy.    Id. 

See  Watebooubsm*  1. 

BJBOTMENT. 

L  Fkuji  Paid  bt  PiAnranry  iob  bis  Imtkbov  di  Laid  omi  boI  In  ^oot 
ment  be  shown  to  aiEMt  his  titlfl.    iTott  ▼.  Clorl^  608. 

&  Plaxbtow  nr  Bjboimbmt  is  Bbtitijed  to  a  VBunor  if  he  oin  show  m 
wrongful  poMOMion  bj  the  defencUunt  of  any  part,  no  matter  how  tmuSi^ 
of  what  he  obunie  in  Ms  deoburation.     CfiUiam  y.  BM^  379. 

IL  TasM  IB  BjBoncBBT. — One  ont  of  powwrnliin  and  withoat  title  oan  aol 
olaim  reoovery  on  the  groond  thnt  the  tenant  In  pooMaaian  lioldB  by  • 
foid  title.    DMd.Beynoid9Y,Inger9oU.6'!. 

8m  Vbbook  and  Vbbdbi^  1. 

ELECTIONS. 

L  Buonov  OB  Duvbbsnt  Dat  vbom  That  Pbotxdbd  by  an  aot  eraettqg  n 

BOW  ooonty,  where  the  ooonty  is  not  organlaad  by  tlie  time  epeeifled,  la 

▼oid.    Brewer  ▼.  DavU^  706. 
&  IfiKPBiM  Lboulatits  Aitihobitt  to  Hold  BuKmoB  n  Hhbbtuii  to  iti 

Talidify.    Id, 

8m  OoBannmoNAL  Law,  S;  Oamibo>  1;  Ofinm  abd  0!iTiaBBa»  6w 

EMINENT  DOMAIN. 

WtaBB  Dakaobb  hatb  bbbn  Assessed  fob  Taxibo  PBOFBBTr  lor  n  pnbUe 
VM  and  exoeptiona  to  the  amount  are  withdmwn  or  not  filed  at  all»  and 
the  money  la  not  paid,  the  lemee'a  or  owner^  nmedy  la  by  soit  lor  tlw 
oompenaation  aaoartained,  and  not  by  aoit  lor  mlsaaoe.  CbaimMoiMM 
▼.  Wood,B82. 

ENTRY. 

Sm  PUBUO  liAHIMk 

EQUITY. 

L  Chabobbt  WILL  Fbocsbd  IB  A  Case  whxbb  ihbbb  d  ab  AmqpAaa 
BBMXDTatUw,  if  all  the  partiM  to  the  suit  aabmit  themaahrM^  wItlMNrt 
obJeotUm,  to  the  Jnriadiotion  of  the  ohanoeUor.  BcaiJk^ITMeB  T.ifeiM^ 
reaii»  189. 

&  Oovsr  OF  Equitt  has  Powbb  to  Set  Asidb  Dbed  wldoh  la  n  olood  on  the 
title  to  real  estate.    Downing  ▼.  Wherrin^  139.        ^ 

8m  AMmnoBn  aw  Ck»BT&ACfxs;  Bobdh,  1;  CkNRS;  Mabbibd  WMOVt  8-1^ 
H  13|  MoBsroACHM,  16, 19;  Plbadibo  abd  PBaohob. 
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8m  GuimiAL  La  W9 1%  Uk 
■STATES  OF  DBGEDSRTB. 

MaDM  VT  DdEBIBUTMBB  of  TBS  FltOFIBffTOIBnOllMOpflMdt 

«aDMpl  «p<m  Alk^itioii  and  proof  of  tend,  mlirBprwwtiHoa,  oobomiI- 
■MoA,  or  misfeake^and  iho  bill  nraat  state  the  apeeiflo  grooBd  vpoo  widoh 
leUef  b  aonglit    Mmmi  y,  Mwrti^  6IIA. 

%  JfAMnn  TO  A  Smrlimxiit  au  Bbtofpsd  to  olaim  mora  than  tiie  aattia 
■Mot  g^Ye  theniv  nnleae  it  ia  alleged  and  ptoired  that  thagr  vwe  om^ 
naflhed  br  fiand.  Buiarwnmaoiitotiifln  oonoeahiM&th  or  ndatakai    IdL 

t.  naanvTAnov  or  Claim  Kud  not  bk  in  ant  PABSiouLAm  Voini»  bsl 
oo^  ao  aa  to  glTo  noUoe  of  ita  oharaoter  and  amomit,  and  enabli  tho  €■§•• 
vior  to  provide  lor  iti  payment.    Htmdermm  ▼.  /M^y,  41. 

See  Siatvti  ov  LDazAnoNa,  IOl 

BSTOPPSLb 

!•  WHBnm  Bom  Pasiinb  Claim  undse  tbm  Sams  PfeMOV,  naittiar  el 

fham  oaa  deny  hia  rij^t^  and  aa  between  them,  the  elder  b  the  better  title 
and  mnat  preraiL    OWiam  ▼.  Bird,  870. 

IL  Dooimmi  ov  BnomL  Applub  to  Stbsrb  and  Huihwatb.  lor  althengh 
BOir  dedicated  to  the  nae  of  the  public,  they  may  have  been  and  probably 
were  once  the  sabject  of  priyate  property;  and  a  party  b  joat  aa  mnoh 
eatopped  from  showii^g  that  the  title  b  oat  of  the  pUuntiflTa  baaor,  and 
in  the  pablio,  aa  that  it  b  in  any  private  peraon.    Id, 

t.  Broppnl  ov  Gbantob  to  Dknt  Q&ANTBi'a  TiTL%  arlaiag  from  hb  dead» 
estenda  to  all  perKuaa  who  claim  from  or  under  the  grantor  by  title  acqnirad 
anbaequent  to  the  grants  whether  by  deed  or  otherwiae.    Id, 

4i  Bmotnbt  bt  Grantbbb  fob  Allthb  Damages  OoGABioNXDbjthebreadi 
of  »  covenant  of  aeinn  or  of  warranty,  preventa  the  operation  of  the 
eatqppel  of  anoh  covenant  by  creating  a  counter  estoppel,  whkh  prevents 
the  eovenanteee  and  tboae  <*i^«f»*«g  under  then  from  ahowing  that  an 
intanat  in  the  land  waa  acquired  by  the  original  oonv^anoe.  Bank  pf 
UUea  ▼.  Mermnam,  180. 

lb  Ddbnuant  oak  not  Skt  up  Oitsbkandino  Tru  in  a  8nyaraBB»  wImb 
aaed  for  landa  by  the  owner  of  a  title  under  which  defandanl  **^*"*H 
when  he  entered  into  poeeesaion.    Id, 

iL  IkNANT  Bbghvino  Posbbsbion  OF  Lands  fbom  kd  Landlobd  b  estopped 
from  denying  the  Utter^a  title  while  he  remalna  in  poaseaakm  thereunden 
bnt,  upon  the  ezpiiation  of  hb  leaae,  he  may  aamnder  poaeeaeion  and 
may  ane  for  and  recover  it  back,  on  ahowing  better  title  in  hhnaelf .    Id, 

%  CoTBNANT  OF  Wabbabtt  Buns  WITH  THB  Lani^  ao  bb  to  give  the  heiza 
and  aaidgneiw  of  the  grantee  the  benefit  of  the  estoppel  aa  againat  tiie 
warrantor  and  hb  heiia  and  aaeigna.    Id, 

H  Ttfui  Aoqcibkd  bt  Onb  Who  hab  PBBVioinn.T  Coshtbtbd  wim  Wa» 
BABTT9  iaunediafeely  veata  in  hb  grantee^  hb  heira^  or  asslgna.    Id, 

8aaBRASHiovDMBDBnai2)  Ouabi>ian  and  Wabih  6| 

6t  JuMmmna^  31 4»  0|  Kbqokiablb  Ibbtbumbbm^  %  & 
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EVICTION. 

YnmoB  AHD  VsHpn,  C 

EVIDENCE. 

L  TatM  to  PxiPMBr  K  oav  vot  bi  Pbovsd  by  erfdonoe  of 

lonMrainMrtliat keloid  it  to  the  premt  dalmaiit.  WorwaUr.Pat' 

mdee,  S0O. 
&  BsamioH  Duur  Takbt  vo  a  Bituho  admittrng  inoompetent  eyltaioo»  k 

aot  wiived  or  oared  hj  the  ezoeptast'a  afterwaids  inlmhieiQg  eridoooo 

to  the  Mune  effect  Id, 
IL  Pabol  Tistqiovt  «o  Vabt  Legal  Operation  of  a  CdBTBAor  b  penBab- 

■lUe  where  it  is  brought  oat  on  croas-exiinination,  showing  the  oummi- 

stsnoes  ander  which  the  oontract  was  made.    Bamk  ▼.  #bnlfoe»  561. 
C  Winms  WILL  be  Allowed  to  State  in  8ub8Kahgb  the  testiaioBy  «f 

B  deceased  witness^  giren  in  a  f onner  trial  of  the  same  oaue  of 

between  the  same  parties.     Woffen  y.  Didbqr,  467. 

ib  BVIDBNGB  OF  A  DbOBASED  WITNESS  GlVBN  IN  A  FOBHBB  AOIlOir 

the  same  parties  and  apon  the  same  issae  is  admisslbla.    Oiftoni  ▼.  Bdi, 
276. 
6b  Dbpobitions  should  not  BE  PXRMiTTJED  TO  Qo  TO  JuBT,  wiiere  parts  of 
them  have  been  andenoored  by  the  party  offering  them,  for  the  peiposa 
of  attraotiiu^  the  attention  of  the  jary.    Knigki  y.  Ootemtm^  147. 

8ae  BouNDABiBS;  Cbiminal  Law,  12,  14;  Deeds,  8;  Puudiho  and  Fbao- 
TiOB»  7>  10^  11;  BaooBDB,  1;  Statute  of  LdotaiiohEi  1;  WniB^  14-101 
Wrbbhbbl 

EXAMINATION  OF  WTTNESSBGL 

See  WiTNEasBB,  la 

EXCEPnOKa 
See  BviDBBUB,  2;  Pleading  and  FBAflnn^  4  ^  11« 

EXECUTIONa 

L  EuouTiON  Lbubd  bt  JusncsE  OF  Peace,  and  not  Betubvabui  aooocdlag 
to  law,  as  whem  it  is  retomable  in  sixty  days  instead  of  ninety.  Is  abflo- 
lately  yoid,  and  not  merely  erroneoos.  It  is  otherwise  with  writs  isaned 
by  oonrts  of  general  jurisdiction.    Steoena  y.  Chouteau,  02L 

&  EzaOUTION  GAN  NOT  BbQUIBE  COLLECTION  OF  InTEBBBT,  whCD  tho  Jodg* 

ment  apon  which  it  is  issaed  doee  not  giye  it;  and  the  title  of  the 
parchaser  at  a  slieriffs  sale  on  each  an  ezeeation  is  defeotiye.  OoOak  ▼. 
McLeod,VI6. 
6l  Shbbiff  mrsT  Use  Dub  Diugkncb  to  Lett  and  Maxb  the  Honbt  de- 
manded by  an  exeoataon  placed  in  his  hand;  what  is  dae  diligenoe  mnal 
necessarily  yaiy  with  the  ciroanistances  of  each  case;  bat  wiiere  then 
■re  no  pecaUar  reasons  known  to  the  sheriff  calling  for  the  exertion  of 
nmiSDal  energy,  and  no  request  by  the  plaintiff  for  immediate  aotioOt  a 
delay  of  three  or  foar  weeks,  in  the  absence  of  oollasion  or  fraod,  will 
not  be  deemed  laches  to  fix  the  officer  for  the  loss  of  the  debt  Oommum' 
weakh  y.  A/d^ee,  600. 
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fi  luMLHT  ay  Smnuyy  iob  vat  Levtino  Ejukjutwh.— Wh«w>ih<riif  hai 
\olinitMily  and  witlioat  anthority  omitted  to  lory  exaontioii, a  motioa  to 
reoorer  the  amoont  againat  him  and  hif  anzotifla  will  be  anstained,  and 
thirty  per  eent  per  auimn  will  be  allowed,  of  coan^  without  prerioua 
demand.    ChamU  ▼.  HanMm,  63. 

ft.  To  OoMCTiTUTB  Levy  of  Bxioution,  AoruAL  SnziTBB  ahd  Bpiiitiow  of 
the  gooda  by  the  aheriff  is  wuieoeaaary;  bat  it  la  auffident,  the  defend- 
ant being  in  poasearion,  that  the  sheri4  having  power  to  take  the  g03da» 
indorM  levy  oo  the  ezeoation.     WetUkerby  y.  Ccrnn^fion^  023. 

flw  SaxRiw  MUST  AsaiBT  BIB  TXTLB  TO  Po88i88ioN  OF  THB  GoosB,  Under  ez- 
eontiont  by  aome  poaitive  aot  or  deolaration,  eo  that  the  l^gal  pruperty 
and  eontvol  ahall  be  manifeatly  tnmaferred  from  defendant  to  him.    Id. 

7.  WBimN  AaKVOWLKDOMXHT  OF  LxvT  IS  SuvnooBHT  to  tranafer  the  l^gid 
property  in  the  gooda  to  the  ■heriffand  give  him  oonatmotiYe  poeeeerion, 
and  the  aotnal  poeeeoaion  of  defendant  ia  that  of  a  bailee.    Id, 

8b  OOFTDVO  AOKKOWLBDOmVT  OF  LBYT  ON  OmS  BxiOUTION  IB  KfFJefUAI, 

though  there  be  other  ezeontiona  againat  defendant  in  the  sherifiTs  handa» 
on  none  of  which  reference  ie  made  to  aooh  acknowledgment.    Id, 

%  Sbkrhf  bt  Lett  Aoquirbs  Legal  Pbofebtt  in  the  Goods,  and  may 
maintain  an  action  againat  defendant  or  any  other  penon.    Id, 

IOl  QmoionB  Absistancb  or  Ohicee  nr  Levying  Exboution  is  at  theaHiat- 
aat's  peril,  in  ahowing  that  he  ia  in  every  respect  faoltleBS.  MeEXkamg 
V.  frylM,643. 

IL  Levy  UNNsaEBBABiLT  Made  at  Night  is  ItenFASS,  even  on  the  part  of 
an  officer/  when  aooompanied  by  acts  of  violence  or  insnlt,  and  mnch  more 
the  officious  act,  under  such  cironmstsncea,  of  a  person  who  has  volun- 
teered to  asaiBt  an  officer,  and  has  been  forbidden  by  a  party  rightfully 
in  possession  of  the  property  to  enter  his  house.    Id, 

UL  Beturn  of  OmoEB  is  Gonglubive  on  partiea  to  the  record  when  oollat- 
erally  called  into  question.    Doe  d,  Reffnolds  v.  IngenoU,  67. 

llL  Bbtubn  Showing  Omibbion  to  Lett  Ezboution  need  not  deohtfe  in 
tsnna  that  the  sheriff  so  omitted  voluntarily  and  without  authority,  in 
order  to  render  him  liable.    OarreU  v.  HamM^  63^ 

14.  Shbbiff'b  Failube  to  Lett  Bzbcdtion  must  be  regarded  as  hia  volun* 
tary  act.    Id, 

1&  Inabiutt  of  Shebhf  to  Lett  Execution  will  not  Ezoube  Him  tbom 
LiABnjTT,  if  the  inability  is  a  result  of  his  own  voluntary  act  or  conducts 
Id. 

Iflw  Lands  could  not  be  Sold  under  Ezboution  at  Common  Law.  Bank 
qf  Utka  V.  Mermrtau^  189. 

17*  English  Statute  Authobizing  Lands  to  be  Deuvebed  in  Extent 
UPON  Elegit  became  a  part  of  the  common  Uiw  of  the  colony  of  New 
York,  but  was  for  most  purposes  superseded  by  the  statute  6  Gea  IL, 
efaapter  6,  subjecting  real  estate  in  the  colonies  to  sale  under  execution 
in  the  same  nuomer  as  personal  property.    Id, 

18l  PLAiNTinr  Pubohasino  Pbofebtt  under  his  Execution,  and  being  after- 
warda  evicted  for  want  of  title  in  Jud^rmrat  debtor,  haa  a  remedy  either 
by  summary  application  to  the  court  whence  the  execution  issued  or  by 
prooeedings  in  chancery.     Id, 

19.  Judge  has  Poweb  at  Chambebs  to  Stat  an  Execution  tssued  in  vaca- 
tion, and  his  order  staying  it  is  binding  on  the  sheriff.  CknnmonweaUk  v. 
ifoi^.  609. 
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SOL  PMinDiMoDBoyPMMBBMivoToORAiVASiArorBiaootBWiiiTiak* 

noH  ii  by  maoimaam  in  the  luitiiie  of  a  niU  iiM,  fizing  a  daj  for  m  Imv- 

iag,  and  Mrrad  on  the  oppoaifee  party*    Id, 
8L  Id.— Konoa  »  hot  Always  NaonsAsr,  lor  ta  mmm  oaaoa  an  ord«  any 

ba  withcNit  annwnnna;  nor  ii  the  ominion  of  it  &ital  to  tha  vaUdi^  of  tlM 

prooaadingiy  ab  htitiot  in  any  cMe;  a  neglect  to  giya  it  ia  an  imgolarify 

wUeh»  on  appUoation,  would  forauih  a  anffidant  groond  to  rtooind  tlM 

order  made,  bat  wonld  not  jostify  the  ofl&cer'a  lefoeal  toobey  it.    Id. 
SS:  It  n  mot  thb  Dutt  of  a  SHSBivr  10  NoriFr  PLanmna  ik  RzaoonoK 

of  the  receipt  of  an  order  of  the  Judge  atoying  the  exeootion.    Id, 
9L  No  AonoH  Lm  AOAimr  a  Shbuft,  bt  Punncifv  nr  gjuounua,  for 

miaf eaaanoe  in  the  non-ezecntioa  of  tha  JL  /bl  placed  in  hia  handi,  if  it 

haa  been  etayad  by  order  of  a  jndge.    Id, 
IL  KoH-uvuBM  ow  Exxounov  bt  SmcBiFr  umtil  afisx  «bb  BKnrur  Bat 

ii  not  aaoh  n^Ugance  aa  of  itMlf  makea  the  ehoriif  liable  to  an  aotion. 

Id. 
flk  Grmro  of  IVwmioaMPro  Bohi>  by  one  of  lavand  doioodaBti,  diaohaigv 

from  the  original  judgment  thooe  who  do  not  Join  in  the  bond.    CfqfhB  t. 

Pkmien*  Bmk,  68. 

flk  FbBTHOOMINO  BOVD  0AM  MOT  BB  QVABBBD  AFTBB  «HB  BbTUBIT  TbBH  of 

the  bond  has  been  permitted  to  ekpoe.    Id. 
t7.  Salb  of  SunrxoKBMT  Pbofbbtt  SAnsyiBa  Bxbodtiom,  eten  though  the 
money  obtained  be  miaapplied  by  tha  dwriff    Do$  d,  BtptMM  t.  Inget- 

88.  Skbbiiv  must  Apply  Momby  Obkaimbd  ov  Ezbodtiom  Salb  to  paymmt 

of  the  execution,  and  can  not  divert  It  oren  to  an  older  execution  unlem 

it  hae  been  levied.    Id, 
flk  Salb  of  Lamd  Letibd  upom  aftbe  fiATiSFAonoM  of  EzacinnxM  ia  void* 

and  oonferi  no  title  even  to  a  homajidt  purohaav;  and  where  peroonal 

pmpaity  aufScient  to  latiafy  the  exeoution  haa  been  add,  no  valid  mla  of 

land  can  be  thereafter  made.    Id. 
Kl  PBBSOMAunr  mtot  bb  Pbisbmt  at  SHBBUF'k  Salb  of  It,  but  It  need  not 

be  literally  in  the  ■herilFs  hands,  or  directly  under  Ua  hammer;  it  le  aol- 
«   ficient  if  it  is  in  ouch  a  ntoation  tliat  the  bidden  could  aee  it,  end  haiva 

an  opportunity  of  examining  its  quality  and  value.    MtNtdt^  v.  Hugi^ 

81.  Fbbbbmob  of  PsBSOMAunr  at  Shbbiff^i  Salb  d  QinKmoM  of  Law,  when 
the  facte  have  been  ascertained,  and  the  court  errs  in  leaving  it  to  a  Jvy 
aa  a  conclusion  of  fact.    Id. 

n.  Oats  abb  not  Pbxsbmt  at  Shbbiff's  Salb,  so  as  torender  it  valid,  where 
at  the  time  they  are  in  a  house  on  the  premises,  several  hundred  yards 
distant  from  the  place  of  sale,  and  the  bidders  could  not  see  them  nor  ex- 
amine their  quality  and  value.    Id. 

83»  Absxmcb  of  Goods  at  Tixb  amd  Plaob  of  Shbbijt's  Salb  si  mot  ISsl- 
CUBED  by  the  fact  that  the  articles  sold  had  been'  previously  shown  on 
the  same  day  to  the  bidders,  for  the  sale  must  be  conducted  in  such  man- 
ner that  every  person  who  may  come  up  before  the  artidea  are  knocked 
down  by  the  auctioneer  may  see  and  eTamina  them,  so  aa  to  enahle  him 
to  become  a  bidder  if  he  ohooee.    Id. 

WL  Salb  ukdbb  Exboutxom  by  Shbriff  Who  hab  Imtbbbbt  im  Jodombmt  la 
null  and  void,  and  in  such  a  case  the  assignment  of  all  hia  intarsatin  thv 
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JndgiiMnt  bj  tbe  therifl^  before  he  sold  the  land,  makei  no  dUfefenee,  m 

he  stUl  oontumee  the  owner  of  it.    (7o2Za»a  r.  MeLeod^  870. 
flk  PuBOBASEa  AT  Salb  Madb  aftks  SATi8FACfnoir  OF  Ezxounoir,  holdi  onlgr 

from  date  of  pmohaae,  if  at  alL    Doe  d,  RtffwAdB  v.  ImQentid^  67. 
K  Stat  or  BziouTioiff  dosb  not  Distbot  thb  Older  JuBGiavTy  but  poai> 

panes  the  lien  only  so  as  to  let  in  younger  liens.    IdL, 

17.  FiTBCHASKB  AT  BziOUTIOir  SaLB  ObXAININO   LaITD  AT  ObBAT  SAOBIflOB 

bj  means  of  a  frandnlent  combination  gets  no  title,  and  oan  convey  none 
to  another,  althoogh  the  latter  is  a  ftoaa/ife  porohaser  witboni  notfoa. 
Bmmu  T.  ife«i9,  890. 
tH  BuBBitr's  Salb  will  hot  bb  Sbt  Asiim  job  Xnadbquaot  or  Pbioi^  whsM 
there  haye  been  no  unfair  means  employed  to  prerent  competition.  CUs- 
fMM  T.  Bank  <^  HataiJburg,  671. 

tH  PBBSOITSEnTBBIKO  UPON  Land  SuaSBQVrBRTLT  TO  THB  ISSUnrO  OBAN  BxB- 

ounoN  must  surrender  possession  to  the  purchaser,  unless  they  csn  show 
that  the  judgment  was  invalid,  or  that  they  have  a  better  title  in  theoi* 
aalfes.    Bomk  qf  UUea  v.  Menertamt  189. 

Sie  AnOBNBT  and  GlZBNT»  2;  Ck>NTBA0T8»  2;   FbaUDCLBBT  CknffYBTAIIOH^ 

1»  8»  4;  Indbmnitt;  Judgmbnts,  10;  Itknm/mn  and  Tbhant,  14,  ]5| 
LiBVs,  2;  Mortgaobs,  21;  Pabtnbbship,  2,  5;  Bbplbtzv;  Salbb,  4; 
SUBBTTBHIP,  4;  Tbbhpasb,  3. 

EXECUTOBS  AND  ABMINISTBATOBS. 

L  AonoB  BOB  A  Wrono  Donb  dobb  not  Subttvb  against  the  ieptesentaUfss 
of  the  wrong-doer,  if  he  or  his  estate  received  no  benefit  from  the  wijpQg. 
OAam  V.  Bell^  275. 

f»  BioHT  or  Action  roB  Brbaoh  or  Contbaot  to  Contbt  Land  SuBvxTBSto 
the  personal  representatives  of  the  vendee  and  not  to  his  heirs  where  the 
breach  occurs  and  the  action  is  brought  in  the  vendee's  life-time,  the 
vendor  having  no  title.    Shaw  v.  ffUlkms,  692. 

Sl  Whbbb  Administbatob  SA8  Monet  in  his  Hands,  ob  PnoPBBTr  or  vhb 
Bbtatb,  and  loans  or  sells  it,  a  more  rigid  accountability  is  created  than 
where  n  security  comes  into  his  hands  for  collection.  Kdlof^B  Appeal^  6lt» 

4.  Administbatob  u  not  Chaboeable  roB  not  Imxbdiatblt  Suino  on  a 
KoTE  of  the  decedent's,  past  due  when  It  comes  into  his  hands,  if  tfaa 
drawer  remained  in  good  credit  up  to  the  timeof  his  failure.    14, 

i.  KxBOOTOBs  Have  a  Poweb  coupled  with  an  Intebbst,  so  as  to  vest  ia 
them  the  fee,  where  they  are  given  by  the  will  '*  full  and  complete  power 
as  I  myself  possess,  to  dispose  of  all  my  estate,  real,  personal,  and  mixed, 
in  the  way  and  manner  which  they  may  think  best  calculated  to  carry 
into  effect  all  the  pnrposee  specified,"  especially  when  regard  is  had  to 
other  parte  of  the  wUl.    Leuee  qf  WiUiami  v.  FeocA,  463. 

C  OoNTETANCE  TO  Two  OB  MoBE  AS  EzBOUTOBS  vsste  title  in  thsm  as  saoh 
in  jomt  tenancy.     Bank  qf  Utiea  v.  Menereau^  189. 

T«  PuBCHASB  BT  AN  Admivistbatob  ot  THE  Heib%  Ivtebbst  iu  the  land  be- 
longing to  the  inteetoto  is  not  void  par  se,  and  the  heir,  and  those  claim- 
ing under  him,  can  only  attack  such  sale  by  showing  fraud  on  the  part  cl 
the  adminirtrator  in  procuring  such  purchase.  Enkine  v.  />e  la  Ammi,  751. 

AasuicraiT;  Attachment,  1 ;  Co-tenanot;  Estates  or  Dbcbmevt^  Gitab- 

DiAN  and  Wabd,  6;  Mab&ibd  Women,  9;  Plbadino  and  FBAonoBy  9| 

Tbespabs,  1;  Witnesses,  6. 
Am.  Dbo.  Tol.  XLDL— 68 
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KZBCUTOBT  DEVISIL 
FEME  OOVEBT, 

8m    IfA'MtTgll    "^^O] 


FENCES. 

Ik  Iv  Gmb  flv  A  Dvm  nr  a  Fbtob  whieh  one  it  bj  Uw, 

■cilpitai  mdar  oUigKlioii  to  keep  in  repftir,  he  can  nmiatabk  aoi 
lor  deiiMiy  aiiriBg  from  his  ii«g)eet  to  make  nioh  npaln. 
M.M,CkKW,  Mtmger,  230. 

f,  BaouLAXioir  of  a  Tewv  Rbquhuno  All  Pmon  «o  Wmmum  or 

Luam,  end  deolaring  that  Mttle  may  nm  at  laiga^  la  whoOf  iaappll- 
eablataftniliMdwberaitinteneotaftpabUohifljbwaj.    /tf. 

8m  BommABOa;  Tbhpa8B»  4. 

FiXTUKES. 

Hovn  n  vov  FDnvAurr  thouoh  Skfajutb  avd  DmuHV  ibom  Oaoujii^ 
<n  which  H  atapdi.  The  ownemhip  of  hund  la  not  eonfliied  to  ita—riiMab 
hot  aoctMidi  faidnrtnltftly  npwatds  and  downwaida»  and  faeindM  aoi 
onlj  the  groond  or  aoU,  bat  everything  whioh  la  attaohed  to  tiie 
whether  by  the  oootm  of  natore,  aa  treea  and  herhaga^  or  hj  tiie 
ol  man,  m  honaaa  and  other  boildinga.    OiiHam  t.  Bird»  870. 

See  liBzra,  4. 
FORBEARAKOE. 

8m  GoilTBACfB»  8b 

F0BBCL06UBB. 

8m  MOKlOAOBi  UL 

FOBOERT. 
Kmoviablb  Lwritumw^  8l 

FORMER  CX)NVICrnOK. 
8m  CBimNAL  Law,  t. 

FdRTHOOMINO  BOSM. 
8m  EzMOTiora»  85b  88. 

FRAUD. 

rAm  m  Daonniit^  1, 2;  Ezaoimoa%  87i  SnoDMM  Aa» 
AOUy  7|  Feavduudit  Ck>inrsTAVOB;  Ixnuagw^  8|  JuiMMsm^  ly 
IffiCTWP  Womv,  lit  Rbooum,  1;  SiTBansHip,  1|  Wnu^  ^11,  18l 

FRAUDULENT  00NVBTANGB8. 

L  CNunainr FEAVSUiinrr  Ooimnr ahoi »  hov  Boon> bt Snynif^ flaui 
ol tiM  prop«lf ,  if  tiM  ahariiPa  aale  WM  imgnlar  and  void.   JfeJM^T» 
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%  CSuxRon  Qnnr  of  a  Obavtob  cav  Attack  a  TBA^r^rm  of  property  to  m 
Hdtd  panon  on  the  ground  of  fmad.    MeOUninqf  t.  MeOlemiefft  738. 

Sl  PoflOBnov  ST  ViNiKm  aftsb  Salb  n  hot  Bvidmub  qv  FkAUD  wlMra 
tfM  iilo  it  publibly  and  notorioiuly  made  under  ezeeation.  It  ie  good  If 
free  from  fruid  in  fact.    Oarkmd  r,  Chaaiben,  08. 

4.  Whikhsr  Pubuo  Salb  usbbb  BzaounoM  ok  Deed  of  Tbvbt  n  Frau]>- 
ULKiT  IB  a  question  of  feet  for  the  Jozy,  free  from  any  inference  of  fraud 
in  lanr,  e^en  thoagh  the  vendor  remaina  in  posseMion.    Id, 

$k  VOLVHTAXT  ComrXTAVOB  OF  WhoLB  EbTATB  by  HUSBAITD  MOT  IlfDBBVBD 

at  the  time  to  tmeteea  for  hia  wife's  benefit,  duly  recorded,  is  valid  if  not 
made  with  a  view  to  future  debts;  and  the  fact  that  the  oonveyaaoe  pro* 
Tides  tbat  the  property  shall  be  free  from  the  grantor's  *'fatnre  debts,'* 
direots  the  trustees  to  pay  moneys  collected  to  the  wife  '*  to  be  used  at 
her  disoretion,**  and  that  the  property  undisposed  of  shall  rsvert  to  the 
husband  if  he  surviyes  the  wife,  is  not  evidence  of  tend  which  win  In- 
validate tlie  deed  as  against  subsequent  creditors.  MmHim  v.  OUher,  717* 
C  Whsbb  Fathxb,  ih  Faiuko  CntouMBTAKaBB,  Gaosib  to  bb  Oontbtsd  to 
HiB  MnroB  Ghildbbh  property  purchased  with  his  own  money,  such  con« 
vqFsnoe  is  fraudulent  as  to  subsequent  purohasers  from  hifln,  and  aa  to 
Ids  subsequent  creditors.     Howe  v.  Wofftman,  126. 

See  AnoKNBT  and  Cubnt,  8;  Bona  Fidb  Pubchabsbb. 

OAMINO. 

L  liOVBT  ASfTAVCBD  TO    AmOXHBR   TO  BB  BST  OV  AN   BuonON,  OT  tO  bs 

OBed  to  violate  the  provisions  of  any  public  statute,  can  not  be  recovevad 
back,  though  never  uaed  by  the  receiver  for  the  purpose  for  which  it  was 
sent.  Morgan  v.  On^,  278. 
&  Waobbb  ufon  am  Abstbaot  QuBsnoN  OF  Law,  not  ariaing  out  of  pi»- 
eiisting  dzoumstancea,  or  upon  the  manner  in  which  public  ottdala  hive 
•Mscnted  their  trust,  slthough  not  immoral  par  se,  will  not  be  enfwoad 
by  a  oonii  of  law.    3mUk  v.  Brown,  748. 

GENERAL  DAMAGES. 
See  Damaobb,  1. 

GIFTS. 

Danm  Ubimo  Wobdb  "Hxibs"  and  "Gbudbbm"  in  Thwnmmn  Pabm 
ov  DiBD  of  gift  in  bestowing  difierent  paroela  of  pimwit^  o^  Htm  dooBS^ 
la  presnnied  to  have  known  the  diflerence  in  meaning,  and  to  have  naad 
both  worda  In  their  teohnioal  sense,    fciy  v.  Oommer,  800. 

See  GoNiuox  of  Lawb^  I. 

GBANTS. 
See  PuBLio  Lamub. 

GUABANTT. 

L  Qmb  VounraiABiLT  GvABAMmmo  thm  Patmsmt  ov  a  Bovi^  vnknovn  It 
ihm  obVgora,  but  at  ihm  rsquest  of  the  obligee  and  of  the  psnon  It  wImnb 
he  givea  it  in  payment  of  n  debt,  beoomea  an  equitable  pnrnhsBer  of  it  on 
paying  the  amount  thereof,  and  can  recover  the  same  hom  ikm  obllgofB» 
CXBr«n»  ▼•  ^MBi^  488. 
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&  yiinMiiiir  Pabsobl— ^Whera  one  Tohuteily  gwoMiftMs  tiie  pmwMilftf 
ft  bcmd,  wdcDOfim  to  the  obligon,  to  m  penon  wbo  reoaivw  it  in  pftjnMoi 
of  ft  debt,  and  oflwwardB  pftji  the  ftmonnt,  the  penon  ao  gnannteed  aod 
■0  reeeifing  tlM  bond  in  pftyment  is  ft  aeeeaniy  parly  in  ft  anit  bj  tlM 
gomntor  to  reoovar  the  ana  paid  from  the  obUgoc8»  aa  tba  gnanttitor  fa 
iigMdad  aa  having  the  eqoitahle  intaraat  in  the  bood*  and  tiie  penon 
gnannteed  mnat  be  made  a  parCgr  in  ofdar  tiiat  hfa  legal  title  may  be 
bound  bj  the  deene.    Id. 

OUABDIAK  AND  WABB. 

L  CkKaBDiavfli  Uabu  iob  hom  or  Pnicniov  PBomTr  SoLDbjflHarol 
ihm  oenrt  iHien  he  diiobeya  the  oidcr  aa  to  pkoe  of  aale  and  takiiig 
eeonrity,  doea  not  nport  the  eala,  aa  direoted,  for  two  yean,  tlioii^  the 
aale  fa  eonfinaed  when  reported,  and  neglecta  for  four  yean^  and  nntil 
tiM  parchaaer  and  bfa  aoretiee  beoonie  inedhrant,  to  take  any  atepa  to 
oeUeet  the  money.    Dnper  ▼.  Jalimr,  710. 

&  QuAMDiAS  Taxzvo  Bohd  TO  HiMimj  PnsovAUiT,  and  not  aa  gnardki^ 
for  moony  due  the  eatate,  fa  liable  fear  the  Ion  of  tlie  money  by  the 
oUigor*a  inaoliFanoy.   ItL 

Sl  Ovabdian  Lbhdzmo  T&vst  Monet  ax  Usubzoits  IsraMBT  and  ooOeeting 
the  same^  bat  aoooonting  for  l^gal  intereet  ODly,  fa  guilty  of  lach  mi^ 
oondnot  aa  to  make  him  liable  for  the  Ion  of  the  debt  by  tilie  debtor^  in- 
eolfoncy.    Id* 

4b  QuAMDiAX  GAH  BxpiH])  No  MoBB  TBAX  TEE  Imoomb  of  hfa  WBrd'a  aetata 
for  her  maintBnanoe  and  edaoation,  without  the  eanetion  of  the  oonrk 
Vmard  V.  Bobert,  064. 

ik  WaBB*8    Rlf.lEAHB    BziOfJTBD    WITHIN  FOUB  MONTBB  AITIB  ATTAlNINa 

Majobxtt  ,  and  before  confirrofttion  by  the  ooort  of  the  gnardian'a  aooonnt^ 
la  no  bar  to  a  bill  of  review  to  open  the  aoooant  and  ohaige  the  ezeeaton 
of  tiM  goaxdian  with  an  item  omitted  therefrooL    SkmieffB  Appeal^  iSSOl 

4  Wbxu  Gvabman  iNTisn  Monst  in  Bank-01ogk  or  bd  own  Kaii% 
hfa  ezeonton  are  eetopped  to  deny  that  he  pnvohaaed  it  in  hfa  own  riglil^ 
althoogh  he  waa  expreealy  anthoiiMd  to  invent  part  of  hfa  wnrd'a  mtmgf 
inaaohatock.    id, 

T.  Wbxbb  Tebtatob  BaQfTBASHB  A  Obbtain  Sitm  to  A.,  to  iJiiMi  nr  MoBr- 
OAOB  SnouBima  ob  Bank  SfooK,  the  intereat  to  be  paid  toteatatot^ 
nother  for  Ufa,  and  then  to  pan  with  the  leaidmim  of  the  eatale  to  Ida 
widow  and  dangliter,  and  A.  fa  alio  the  goardian  of  tlM  danghter,  on  tiie 
death  dl  the  teetator^  mother  the  ahan  of  that  earn  to  whioli  the 
daughter  fa  entitfad  fa  held  by  A.  aa  guardian,  and  he  noalaoooaft  te 
ittoher.    Id. 

HEIB8. 

See  Qimi  Wnu,  SI,  82;  WRmMH^C 


mOHWAYS. 

1.  ComoanoNBBa  ov  ^wn  abb  not  Leablb  in  Obauuu  Ovbibb  lor  dan* 
age  done,  wliere  they  are  exerciung  a  power  veatad  in  than  by  tlia  aor* 
areign  antliority,  and  the  work  fa  done  in  n  akillfal  and  proper  mauMrt 
anoh  Ion  fa  doauiam  ab9que  it^uria.    Means  v.  C^MmaMonere,  412. 

t.  OwNBB  Injubbd  bt  Nbouoent  and  CABicTiMg  Gbadino  OF  SniBB  by  the 
oommiaaionen  of  a  town  may  maintain  an  action  for  tin  damage  nnltipg 
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■gpfnit  tiM  wrpontioB^  or  tbe  oofmmlarioiien  m  »  oorpontkn,  altlioiii^ 
tiM  gndlng  WM  tli«  cswdae  of  »  power  knrfaQj  veiled  id  the  oorpore- 
tloo.  Id, 
H  Public  has  No  Biobt  to  Use  a  Hiohwat  as  a  Srup-walk  or  pestoie- 
gronnd  for  oettla  The  gnws  end  herbege  thereon  ere  pnviAe  fvoportgr* 
Tmammda  B.  B.Oo.r.  Munger^  239. 

See  BnoggBL»  2;  Kvibahc^  8;  Tbhpa8B»  i^ 

HOUDATa 
flee  BmniATB. 

HU8BAND  AND  WIFB. 

L  Wnss  Htobabd  Butb  Land  or  MnaoiTBi  wim  Itonnr  AoqnniaD  ni 
LomnAVA  duing  meiriege^  to  the  one  half  of  whioh  hit  wile  ie  entitled 
hf  the  Uw  of  the  Utter  etete,  end  tehee  the  title  fai  hie  own  neme,  he 
iHll,  eftar  their  diTaroe,  be  rc^gezded,  by  e  court  of  eqnitj  in  MiHoari, 
ee  e  tmetee  for  the  wife  to  the  extent  of  her  intereet  in  the  fond  with 
iHdflh  tiie  paioheee  wee  mede,  there  being  no  evidence  to  eliow  eny  con- 
■ant  on  her  pert  to  the  oheoge  in  the  cherecter  of  the  property.  Deptm 
T.  Jf ayo»  88. 

%  BABxnorror  of  Hvbband  will  not  Disghabob  tkb  Wob^i  Dsm  con- 
trected  before  iiierriege»  if  ehe  hed  then  end  hae  etill  eetele  eneflbctid 
hy  the  bankmptoy.    Dicktim  r.  MUUr,  71. 

/tyPAiiHMKMM,    1;'  F&AUDVXXBT   C0VTBTABCBB»    6|  MaWBIBO  WoMBVI. 

Seatutb  of  LnoTAnoBBy  2. 

ILLEGAL  CONTBAGia 
See  Ck>BTBAOXB,  6. 

niFBACHMENT  OF  WITNESSSBL 
See  WnmnsBB,  8,  11, 12. 

IN0UMBBANGB8. 
See  Vbhdor  and  Vbbixbi,  Sl 

INDEMNITY. 

n  No  Imfubd  Fbomisb  of  Iin>BM niit  ob  tbb  Fabs  OfF  «bb  Bbb* 
Otrnoir  GBBDtiOB  to  the  Bheriff;  where  the  goode  of  e  etrenger  hnve  been 
loFied  npon  end  sold,  bat  not  under  special  direetione  from  the  plaintjflf. 
If  the  idieriff  snepects  the  title  of  the  defendant  in  exeootlon  to  be  ne 
title  et  ell,  he  may  call  opon  the  plaintiff  to  aeonie  himt  bat  if  he  eeiaei 
without  mahing  each  a  call,  he  tekee  the  riek  npon  himaaU.    iltfir  ▼• 

482. 

See  Statute  of  Fbauim,  8. 

INDICTMENTS. 
See  CSboiibal  Law;  MAuoioirB  Pbo0boiitkib» 

INDORSEMENT. 

fee  KbOOTL4BLB  iNSTBUMBBm 
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INFAKOY. 
8m  lfAB»fw>  WoMnr,  11^  liw 

IHJUKCTI0N& 
8m  Lrbbabt  PBonooTt  & 

raSANlTY. 

L  IniAvi FDMuin I^UkBu  ov  ma  Bzbootid OonAor 

Blab  ▼.  te.  071. 
1»  IniAvi  Fdmui  b  Liakji  ioe  €k>oi»  IinroonriiLT  FoEmmED  him  im  kh 

ocd«v  if  no  vadiw  adiraiitige  or  tead  on  him  li  dioim.     /dl 

See  Gbhohal  Ijlw,  18. 

IN80LVENCT. 
8ee  BAnoMmor  and  IxBOiUWEmn. 

IN8TRUCnON& 
8ee  PuuDiNO  akd  P&A€nai»  8. 

raSURAKGB-FIBB. 

L  Wbbu  ar  Ckxvnrnoira  or  Fouor  of  IxmnLAtscm  Konca  or  Los  n  B» 
qanoD  to  be  giveii  forthwith,  it  is  only  neoeeniy  thet  raoh  aolioe  be 
given  with  due  diUgenoe  under  all  the  eirconieteiioee  of  the  eeee.  8L 
Louit  Ins.  Oo.  y.  Kyle,  74. 

t»  IvBinuDi,  ST  KEamvnsa  NonoB  or  Lorn  without  Making  OBraonoir  to 
itfi  not  being  given  in  time,  does  not  thereby  waive  raeh  notice.    Id, 

ti  F^XBMAL  Dvncn  us  Prbldokabt  PBoor  or  Lom  ami  Bboabdsd  m 
Waivxd,  where  the  underwriter  pate  his  lefosel  to  pay  distinot^  oa 
some  other  ground.    Id, 

4.  AmJOAnoir  roB  IiisuBAMcni  which  Rspbessbttb  tiiat  there  is  no  baild> 
iqg  within  ten  rods  of  -that  nought  to  be  insured,  amounts  to  an  enprai 
wirnmty;  and  if  there  is  a  building  within  that  di^rt^Mi<?«s  there  can  ordi- 
narily be  no  reoofery  on  the  policy  issued  upon  such  appHoatJon.  IVoti 
T.  Sataioga  MvtueU  In$,  Co.,  234. 

§k  Pbhouii  Kara  Girar  roB  Insitbanob  is  not  Vaub,  if  the  poli<qr  of  in* 
snianoe  for  which  it  was  given  is  void.    Id» 

C  InBUBEB  IB  BSTOFPED  PBOM  UbOING  THAT  AN  InBOBANCOI  FoUOT  18  VoiD 

for  a  misrspresentatioQ  in  the  application,  if,  after  full  knowledge  of  aaok 
misrepresentation,  he  oontinnes  to  levy  and  ooUeot  asseasmenta  oq  tlia 
premium  noto  given  for  anoh  policy.    Id, 

INTEREST. 
8ae  SooonoHB,  2;  Ouabdian  and  Wabd,  3;  Jusomnmi  8|  Vbhwoi  axb 

VXNDXB,  7;  WiTNESSIB. 

INTBRLOCUTORT  ORDESa 
See  Flbadino  and  Pbactiob,  14^ 

INTOXICATION. 
8ae  Gbiminal  Law,  11;  Nbgotiablb  lNirrBU]isn%  7« 
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IBSUK  '   ' 

JOINT  TBNANOT. 

JUDGES. 
SmOoubib. 

JUDGMENTS. 

L  JoMmn  mm  bb  VaMonoD  to  satb  anv  Bmrtlab  aid  PfeonB 
iHun  h  WM  ofatRiiied  in  a  court  of  eompetent  jnrlidiatiQm  and  hM  aol 
basn  pvofid  to  hairo  been  obtsined  by  nofdigsDM  or  toad.  Ctartv  ▼• 
Jam,  436. 

&  Av  OoHMOir  Law  a  Judoiont  wd  hot  Oabst  Imnon,  wlMBaa 
tloo,  or  a  M<re  /aeku  to  rerivo  it,  wai  iMoed  npon  it    Bat  if  a 
aetion  wwo  bronght  upon  the  jodgiiMiitk  tfaon  intenst  wm  aUowad. 
CcOaU  ▼.  MeLeod,  878. 

SL  JfTDOlOimcnSTBATBBKHirBBIIBKBXDOKmHnanTOMAKalTABAB 

to  a  tabMqiMDt  iiiit     Taiflor  v.  Larim,  119. 

4i  JfTDomNT  Of  NoHBUiT  IB  No  Ba&  to  a  Moond  aot&on  lor  the  Mine  oaan. 
Id. 

IL  JuDOMBNT  or  BvxBT  GouBT,  wxTHDi  ITS  JuBODioinHr,  IS  rw  jwUcotai  and 
oondodes  all  imgnlaritiea,  not  potitiYely  fatal,  in  the  prooeedings  lead* 
ing  np  to  it.     Upton  v.  Horm^  638. 

t.  Irbboulab  Ssbtigb  or  Suicmovb  d  Cubsd  bt  Dbobbb  oI  ordinary  for  tlM 
lale  of  land,  where  the  objection,  which  might  have  been  laieed  is 
proper  aeaaon,  ie  allowed  to  deep  nntil  after  execution.    IdL 

7.  Sbmblb,  Whbthbb  JuDOMxm  wnx  bb  Sbt  AsiDBon  the  ground  thataa 
intereeted  deputy  aheriff  had  aerred  the  original  writ  ia  queationaUa^ 
even  where  the  oljeotion  haa  been  taken  In  time.    Id. 

•b  Tmhnioal  Rbtbaxtt  n  Whbbb  ihb  PLAnrniv  Cowa  Pbbmbazxt  inte 
oonrt  after  hia  dedaratioQ  ia  filed  there,  and  aaya  that  he  will  not  pro- 
ceed with  it;  and  thia  ia  a  bar  to  an  action  forever.  Lowrif  v.  MeMiUam^ 
fiOl. 

9l  Whbbb  Plaintdv,  bbiobb  Dbcla&ation  Filbd,  Sbmt  to  tab  PBoTHomK 
CABT  of  the  court  a  oommnnication  with  the  heading  of  the  conrt  and 
cause,  and  reading:  "Sir,  yon  are  hereby  authorised  and  required  to  dis- 
continue forever,  and  withdraw  the  above-atated  auit  forever,  on  the 
preaentation  of  thia  paper.  E.  McM.,*'  it  was  held  to  be  aimply  a  dia* 
continuance  or  nonsuit,  and  neither  a  bar  nor  an  eatoppel  to  a  subsequent 
suit  for  the  same  cauae  of  action.    Id. 

lOi  Dblat  fob  Sixth  Months  in  Issuino  Exboution  does  not  destroy  a  Judg- 
ment lien.    Doe  d,  BeffnoUU  v.  IngeraoU,  57. 

11.  JUDOMBNT  CAN  BB  AbRBSTKD  ONLY  FOB  EbBOBS  OB  OkTBOTS  AfPABBHT 

on  the  record,  but  not  for  such  as  require  to  be  brought  to  the  notice  cl 

the  court  by  proof  aiwnde.    Stale  v.  Oeorge,  392. 
18.  Onb  can  not  Complain  or  an  Ebronboub  Dbcbeb  who  has  no  legal  or 

equitable  interest  affected  thereby.    Bank  qf  (Ttiea  v.  MenereaUf  188. 
18.  AaaiBBMBHT  or  Judombnt  against  Indobsbb  peases  presumptively  the 
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JodgiMBt  agpfnit  tile  prinoipalf  but  ihm  pnntmptioii  may  be  rebutted  bj 
pwoL    Btmk  T.  Jbrtfyoiy  Ml. 

Sm  BAnonmor  ahd  IimoLTsiior;  BoinM»  8;  OorurAinEi^  M|  BiMJuaumi 
lloMOAAai  t»  PuAsow  AMD  PiMona^  1%  SI. 

JUDICIAL  8ALE& 
flee  TaHBAflB,  a. 

JUBISDICnON. 

L  Oouasf  ovTini  Sxati  jcuar  DBnooamt  Vaxidbt  ov  Itnai  «o  Lo» 
^fi^giaibbttBHattiMifi^sMh  titke  cMunitea  IreeetiwMMd  fOfr* 
enniMit.    /Vrry  t.  O'lroiOMH  lOa 

&  OmmgiB  iTWKMi  Omnwoy  Thii  SrA««  B«LA!iPia  »o  Tmpm  to  Lamm 
lying  therein,  mnet  be  determined  by  the  ooiirts  of  tbie  etsti^  ahlM^ 
iBob  oenteitB  inTelve  the  oonstmotion  of  acts  of  wmgnm,  Im  all  eooli 
oeeea  an  Apical  Uee  to  the  sapreme  ooort  of  the  United  Statee^  bat  no 
fanmob  of  tbe  fedeial  Jndkiaiy  bee  been  laveeted  with  original  jaikdie. 
tion  in  snob  oaeee.    Id, 

H  WHBiBAoiovOQHomaBBVBanOfiioBBiorOoTKBmiaiiTwisBAMQU^ 
Dno&moM  in  determining  the  ii|^ti  of  elaimanti  of  hod,  the 
eon  not  interfere.  Bat  where  a  eooteatarieee  after  titleebaire 
the  ooarte  must  determine  the  iralidity  of  the  titlee,  and  decide  upon  the 
l^gUityoftheaeteof  theoffioere.    Id. 

4b  WsBRaAirAoTGoMifnraDnrPiiiiraTLyARiAoeioaedthedivetalonof  wakar 
from  a  miU  in  OMo,  an  action  on  the  eaae  for  each  injmcy  mny  be  broni^ 
la  Obkk    Tkaiferr.  Brook§,  474. 

See  BoKna*  1;  Bquitt,  1;  JuBcnoHn^  1»  (k 

JUBT  AlO)  JUBOBS. 
VrnKamux  u  not  DnQUAunsD  by  an  impreerion  ad^wM  to  the  gawrd 
oharaoter  of  the  aoonaed,  if  he  hae  formed  no  opialon  that  ikm  aooneed  ie 
guilty  of  the  oflfonee  chaiged,  and  dedlarea  bimeelf  aUe  to  try  ikm  diarga 
Impartially.    Lokmtm  ▼.  People^  MO. 

flee  AunnuTiov  ov  IiiBTBUiiKNn»  8;  Cbdcihal  Law,  8»  13;  Bvnmroi,  0| 
IbEBOunoire,  31;  Fkaudulbht  OommAiroB,  4;  Puulodo  avd  Ttuay 
TWM,  7»  10;  Waivbb,  1. 

JU8TICB8  OF  THB  PEACE. 

flee  QBDiorAL  Law,  4, 6;  BzEoimoNs,  1;  Mauoioub  VBoaaamVf  4|  Wi» 

mnsBB,  5. 

LANDLOBD  AND  TENAIH^. 

L  KoiHnia  but  a  Subkkndxb,  a  Bklbabb,  ob  ah  Evicnov  cea  In  whole  or 
In  part  releaee  a  tenant  from  the  obligation  of  his  covenants  Per  OiB8Qir» 
a  J.     FUher  T.  MiUiken,  497. 

&  WBBSB  TilBWKIW  OF  MiNB  CSOTXNANT  TO  PaT  FoBTT  CEKTB  FKB  LqAD  fOR 

TBM  Obb,  bnt  are  at  liberty  to  substltate  an  annual  enm  at  their  electioii, 
to  be  made  at  the  end  of  the  first  year,  and  further  covenant  to  take  out 
and  pay  for  eight  hundred  loads  annnally,  if  they  should  not  so  eleot^ 
their  covenant  to  take  and  pay  for  the  number  of  loads  at  the  price  sped- 
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fled  beooiMft  pottliv^  abMlate^  aad  iodsfeMiliK  if  M  nMII^^ 
fact  raade.    Id, 

t$  Wnss  LiHBiB  ov  A  Mnra  CknrxHAirr  to  Takb  Oov  axb  Pat  im  Knar 
HmmsiD  Loam  of  Obs  AmnrAiXT,  if  tbej  Miigii  their  Imm  toaaotber, 
and  tbe  laadlord  agrees  with  the  awignee  to  modify  acme  of  the  terma  of 
the  leaae,  aa  to  let  him  have  wbftfc  ore  he  wanted  (or  twenty-fiire  oenta  a 
load,  this  doea  not  ahaolve  the  leeaeeairom  their  ooyenant  to  take  oat  and 
pay  for  eight  huidred  loade  annually  at  forty  oenta  a  load;  it  waa  a  die- 
tiaot  oontraot  with  the  aaiiigiMw,  which  did  not  prejndioe  the  leaieoa,  and 
with  wbioh  they  had  no  oonoem.    Id» 

4  Patmbnt  of  RiHT  BT  THs  AflsiONU  OF  A  liEASB  ia  payment  jmv  tanfa 
by  the  aaaignor;  and  where  the  landlord  aooepta  the  aaaignea  of  a  eoTO- 
nantor  who  beoame  liable  only  on  privity  of  eetate,  he  haa  not  two  renti^ 
bat  merely  two  aeeuritiee  for  the  same  rent.    Id, 

ik  In  AH  AonON  BT  A  LANDLORD  AOAIHar  HIS  Lb»BB  OM  TKBIB  OOTBTAinBi, 

AN  AsBXQNXi  OF  THS  Lnasb  who  haa  performed  all  he  waa  bound  to  by 

the  oontraot  of  aaaignment,  and  doea  not  appear  to  be  reaponaible  to 

either  of  the  partiea.  ia  competent  to  be  a  witneaa.    Id, 
4  Abbionbe  of  L188OB  MAT  IN  HiB  OWN  Nakb  MAINTAIN  AN  AonoN  againal 

the  leasee  for  rente  which  acome  daring  the  period  embraced  in  the  aa- 

aignment.    Ohilds  v.  Clark,  104. 
T*  AflsioNBB  OF  LaBBXX  OF  Lands  ia  sabjeot  to  an  action  by  the  leaaor  or  hia 

aaaigneefor  rents  aceroing  daring  the  period  embraced  in  the  assignment 

Id. 
Sl  Riobtb  of  Lbsbob  and  Lbbbbb  do  NOT  Mbbob  npcn  a  conTeyance  by  the 

former  to  the  latter,  if  the  former  haa  already  assigned  the  rents  lor  a 

specified  term,  and  the  rights  of  hia  assignee  are  reserved  in  the  oonTey< 

anoe.    Id, 

9L  DlBTlNOTlON  BBTWEBN  AN  AdSIONMXNT  AND  AN  UNDBB/rBNANOT  is  thlss 

The  former  mast  be  for  the  whole  term,  thongh  it  may  be  for  a  part  only 
of  the  premises,  while  the  latter,  whether  for  part  or  lor  all  of  tiie  prem- 
ises, mast  be  for  leas  than  the  whole  term.    Id, 

Uk  AflSIONBB  OF  LbaSB  MAT  EXONEBATB  HlMBBLF  FBOM  FUBTHBB  LlABIUTT 

by  assigning  to  another,  though  the  latter  be  a  beggar,  provided  the  poa- 
ssssion  be  relinquished  and  the  assignment  not  colorable  BMiely.    Idm 

11.  MoRTOAOBB  OF  A  Lbbbbb  is  not  liable  for  rait»  unless  he  haa  taken  poasss 
sion.    Id, 

li.  Lbabb  D0B8  NOT  Amount  to  a  Salb  when  it  provides  that  the  leaser  is  to 
famish  ten  cows  for  the  lessee,  to  be  kept  on  the  leased  property,  lor  tlie 
use  and  benefit  of  the  leesee,  the  lessor  to  pay  all  the  taxes  and  to  riak 
them  against  all  unavoidable  accidents,  although  the  lessee  agreea  at  the 
expiration' of  the  lease  to  redeliver  to  the  lessor  the  same  cows  "or  thoas 
worth  aa  much  in  all  respects."    SmUh  v.  NUes,  782. 

It.  Lbbbbb  has  a  Riobt  to  thb  Propxbtt  Lbasbd,  during  the  lesse,  para- 
mount to  any  right  of  the  lessor  or  his  creditors,  and  in  the  enjoyment  of 
thia  right  they  can  not  diaturb  him  with  impunity;  they  can  not  tdba 
the  property  out  of  hia  possession.    Id, 

14i  Intebebt  of  Lbssbe  in  Pxbsonalty  mat  bb  Sbizbd  and  add  on  sodsoo* 
tlon  by  his  crsditora,  and  the  purchaser's  right  at  the  sheriff's  sale  would 
contlBae  nntll  the  determination  of  the  lease.    Id, 


886  Inbul 


vm  tedig  tlM  ooetiBnaiwe  of  the  Ioim.    M 
88»0»VBua«b  1^  Ml  EnomLs  Lixira»4i  Koiuai  VnuunHi^ii  Flai» 


LBQAGISS. 
BmWisjMi  MimBTii>  Woiinr»  % la 

LBQISLATUBB. 
8m  Mjjkuabm  ahd  De?ow»s  OiAmwfc 

8m  LmEABT  PMrnrr. 

LBVY. 
8m  SnovnooRi;  FAsnnnBnPf  & 


LEX  DOMIdLIL 
8m  Ckmif om  Gabrtmmh  L 

LEX  LOCI  REI  Sirifi. 
8m  Ck>icif ok  Gabrtmmh  2. 

LICEN8B& 
8m  Attobitbt  akd  Oubkt,  1« 

LISNa 

L  QmAMT€m*B  Loni  warn  tee  Fubobabm  Momst  n  not  Waztid  hf  ttUag 
»  mort^fige  on  the  land  oonveyed,  m  security,  if  the  intentioiiwM  to  rely 
vpon  the  lead  solely  for  peyment;  and  each  lien,  therefore,  takM  preeo- 
dflOM  over  the  lien  of  Judgment  creditors,  obtained  after  the  takiDg  aad 
before  the  recording  of  the  mortgage.    ^oo«  ▼.  Ewimg^  4t7S» 

&  Monet  nr  Ck>UBV  Asisino  vbom  Salb  ov  Lauds  uhdbb  Szaounoir  is 
sabject  to  a  grantor's  lien,  before  the  sale  is  confirmed.    ItL 

8b  Obaivtob's  Lixn  will  be  Pbotboted  altboogh  the  pnrohaM  money  is  not 
yet  due,  and  although  it  may  in  the  end  resalt  to  the  benefit  of  one  of 
two  tenants  in  common  to  whom  the  land  was  oonyeyed.  '  Id. 

4  Mbohanio'8  Libb  dobs  mot  Attach  to  Fixtubbs  to  a  Lbabbhold  erected 
by  the  lessee.  The  leasehold,  and  therefore  the  fixtorss^  are  ohatteli 
only.    OkMreh  v.  Otifilh,  648. 

8m  AnoBiiBr  and  Glibnt,  2;  Dbbds,  8;  Ezbootiobb»  16}  JuDomm^  iO| 

Mobtoaobs,  6, 12. 

UQUIDATED  DAMAOEa 
See  Damages,  3. 
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UTERABT  PROPEBTT. 

L  AUUHNI  ■!•  A  RuOT  OF  Pbopkbut  in  his  book%  kM«%  and  oihir 
litafary  prodnetioni,  imleH  they  h*Te  been  paUidbad  with  hia  mwbI 
Aft  ▼•  JfodheMrie,  178. 

&  PrauoAXioir  or  Puvaxb  Littbbb  will  hot  vm  KtmawDt  U  thij  hsto 
■o  valM  M  litMMy  iummt^.,    /i. 

LOST  BONDS. 
See  BoviM,  1. 

LUNACT. 
See  iRSAHiiT. 

MAILS. 
See  QfnaiB  axd  OwnuEBa^^lk 

ICALEdOUS  FBOSBCUnON. 

L  AflBOV  lOE  IfAUOiovs  Pbobbcdtion  will  Lib»  after  tlM  diaohai)ga  of  tiM 
accnaedt  if  the  proeeedinga,  though  defective,  wage  malicionaly  proaaealad 
without  probable  oaoae.    Klm$  ▼.  Bkukr^  40S. 

%  1m  AanoK  vob  HAUcaoos  P&osaounoN  of  as  Iin>iontmT,  the  £mIb 
that  the  defendant'a  name  waa  uot  indoraed  on  the  indictment  aa  proaa 
cotor,  and  that  plaintiff  did  not  prove  he  gave  evidence  aiB^nat  him  on 
the  trie],  are  not  conclusive  that  the  defendant  waa  not  the  proaeentor, 
aa  he  may  have  promoted  the  proaeoation,  and  been  the  oanae  of  it^  though 
not  avowedly  the  proaeentor,  appearing  of  record.    ItU 

H  DiFiirnAirT  nr  AonoN  fob  Mauoioot  Pbobbodtion  is  liable  if  in  point  of 
fact  the  indietment  waa  preferred  at  his  instanoe,  though  he  is  not 
ftvowedly  the  prosecator,  appearing  of  record.    Id, 

4.  Iv  AonoN  FOB  Malicious  Pbosioution  of  an  Indioxkimt,  the  fact  that 
the  warrant  of  arrest  issued  by  the  jostioes  waa  withoat  a  asal  can  not 
ioq^  its  f oroe  aa  evidence  of  the  defendanVa  oooneotioa  with  tfaa  pva> 
fadiag  and  proaeonting  the  indictment.    ItL 

MANDAMUa 
Sea  Plbadino  and  Pbaotigi^  lA,  Id. 

MANSLAUGHTER. 
Sea  Oboonal  Law,  8-10^  12. 

MAPa 
Sea  OoBFOBATioNii,  9. 

MABTTAL  BIGHTa 
See  Mabbibd  Womxn,  9^  10. 

MABBIAOE  AND  DIVOBGB. 

ABB  THB  SuBJiCT-MATTKB  OF  JUDICIAL  AonoH,  and  caa  not  be 
grasted  bj  the  lagialataxe,  in  the  abeenoe  of  a  power  conferred  npoB  it 
bj  the  eonatitntion;  bat  to  avoid  evil  consequences,  since  the  li^gislatnia 


htm  long  czerdMd  thla  poirer,  divoroei  m  granted  will  not  be 
ToUUImttlMeaDBnieeof  thepowerwiUbeampfydaeland  tote 
nnted  aad  UMOBrtitatkMiAL    ilMgAam  ▼.  iftibr,  471. 

See  Husband  and  Wm,  1. 

MAKBIED  WOICEN. 

L  FuB  OoTXBff  OAV  NOT  DnposB  OF  BBE  Skpabatb  Pbbsoval  Abeatb  ee  * 
fime  9ole  onlees  empowered  by  the  deed  of  settlement,  end  11  eo  em- 
powered, the  mode  there  preecrlbed  most  be  itrictly  followed.  CkOkom 
y.  Calhowi,  687. 

f»  Ooubt  of  Equitt  can  not  Confirm  a  Saui  of  a  WifA  Sbpabaib 
Bbtatb  where  the  deed  creating  the  estate  expressly  pcohiUtB  her  aliens 
tionofit    Jd, 

H  Salb  of  Fbmb  Ck>TBET*8  Skparatb  Propebtt  by  her  will  not  be  snetained 
by  a  oonrt  <^  equity  unless  it  is  voluntary,  even  if  there  are  no  reatrio- 
tioDs  in  the  deed  of  oonveyanoe  to  her.    Id, 

4i  Salb  of  Wife's  Pbopbbtt  to  Pat  Debts  of  thb  Husband  win  not  be 
oottfirmed  by  a  court  of  equity,     fd, 

S.  Married  Woman  does  not  Gonyet  her  Lands  in  Feb  nnlem  she  Joint 
with  her  husband  in  the  granting  part  of  the  deed.    PurceU  v.  OosAom, 

t.  Dbbd  of  a  Married  Woman  will  not  be  Ck>RBBCTED  by  a  oout  of 
equity,  as  against  her,  so  as  to  make  it  convey  the  fee  where  by  mistake 
It  relinquiahee  her  right  of  dower  only;  although,  it  seems,  a  derioal  enrar 
may  be  corrected.     Id. 

7.  Where  Pbopertt  is  Conveted  to  Separate  Use  of  Feme  Covert,  with 

power  by  her  to  revoke  and  appoint  to  new  uses,  a  conveyance  l^  herself 
and  husband,  though  not  referring  to  the  power,  passes  the  estate.  Corf' 
eU  V.  DurUon,  489. 

8.  Id. — A  Subsequent  CoNyETANCE  by  the  Husband  and  Wife,  intended 

as  a  confirmation  of  the  first,  would  liave  the  effect  <rf  a  new  appointment 
by  the  wife,  if  the  first  deed  were  invalid.    Id. 

9l  Unless  Husband  Collects  Monet  or  Disposes  of  Intebbst  of  Wdb  in 
a  legacy  in  the  administrator's  hands,  the  right  of  the  wife  oontinueSt 
and  wonld  survive  to  her  or  her  representatives.  ArrimgUm  t.  8ertw9^ 
408. 

lOi  On  Leoaot  to  Wife,  Law  Requires  Plain  Exclusion  of  the  Husband 
to  deprive  him  of  his  marital  rights;  such  a  legacy  oonaidered  and  held 
not  to  exclude  the  husband.     Barnes  v.  SimmB,  435. 

11.  Separate  Estatb  of  Wife  is  Chargeable  for  necessaries  contracted  for 
by  her  while  a  minor  and  sole.    Dtckson  v.  MiUer,  71. 

12.  Separate  Property  of  Wife  can  not  ordinarily  be  suljected  to  payment 
of  her  debts  contracted  during  coverture,  except  when  a  distinct  inten- 
tion to  bind  such  property  is  shown.    Id, 

ISb  Verdict  Obtained  through  Plea  of  Bankruptcy,  in  an  action  at  law  for 
necessaries  supplied  the  wife  while  tnioor  and  sole,  is  no  bar  to  a  bill  in 
equity  to  subject  the  separate  property  of  the  wife  to  the  payment  of  the 
debt  so  contracted.    Id, 

14b  Fraud  and  Duress  of  Wife  to  Obtain  her  Siovatubb  to  a  deed  of  her 
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be  ■bom,  and  tiMdeed  sToided  m  to  ponlMMwni  vitt  Dolloti 
r«i  to  purohaMn  without  notice.    8ckrad&t  ▼•  iMbft  fi88L 
Ilk  OnDOvIivjjnrFiifBCkyTiBTfthoagh  dated  after  her  ni4<^^ 

ML 

Dee  Aiii<iiiMiaiH,  1;  Hu8Baa9..a0  Wmu 

1CASTEB& 
.See  &nmvo«  1«  f, 

MBOHANICrB  LOOI. 
Bee  LiBiM|4i 

MEBOBR. 

MILL8. 

i. 


MINES. 
See  Oof^svAincB,  1-4. 

lOBDEBIVAKOB. 
See  CknoHAL  L4w,  8A  7,  H 

JflBBBPRBSBiMTATIOKBL 
See  IvBUBAMOB— Fma,  0. 

MISTAKB. 

MOBa 
See  (krrmBAwa^  IQl 

MOKOHIANIA. 
GaimiiAL  L4W,  ISi 

MOBTaAOBS* 

Oim  vo  SiouBB  A  Sjfwifio  Dm  THBBMit  KamD  ohi  boI^ 
ae  eyifaet  eabeeqneat  pmrohaeere  or  incgmbeanoere,  be  eitided  by  pawl 
•fidenoe ao  ae toaeoore  adiffeieiit  debt    Bamk  ifUlica  r.  iWcA,  ITSw 

t,  Itorraaon  dob  not  Loai  ms  SaooBirr  by  extending  the  time  lor  pay- 
OHBty  thoi^(h  aooh  eztenaioo  ie  affwted  by  the  lenewalof  a  note  held  aa 
eoDateral  nooxity.    ItL 

Sl  IIobioaoi  OB  JuDOHXNT  TOR  FuTDBS  Adtahoib,  ot  as  geneial  aeeiuiiy 
fbrbahuioee  which  nay  from  tune  to  time  become  dae,  ie  yaiid.    Idm 

4  MonoAQOBa  mat  bb  Dbobbbd  to  Pat  tbb  Bbhtb  and  Pbohtb  of  tlie 
vuttffiglBd  pramiaee  to  themortgagees,  where  by ani^ipeal  they haire lor 
a  long  time  k^  the  mortgagees  oat  of  sooh  rente  end  profiti.    Id. 

Ik  UOBTOAaa  GiVBN   to    SlCUBB  FUTITBB  AdVANGI8  WILL   BM  POWMUIBIi^ 

aa  to  each  advanoee,  to  a  second  mortgage  recorded  before  the  adi 
made.    Spader  r.  Lawler,  461. 
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io  aaotiMr  stete  an  not  aifeelad  by  saeh  lion,  ndMi  thqr  hKf  aotaal  or 

MMMtraolife  aotiM  thereof;  and  a  potitioii  whieh  Meln  to  cnfbne  audi 

lien  aaagunat  thorn  moat  oontain  an  avernnit  of  mdiiiotloo.    ifeOlm- 

Mf  ▼•  MeCftetmeift  738. 
}•  MoBsaAOB  or  Pbbsonal  Pbopsbtt  is  ▲  Oohditioxial  TaurnsB  whidi 

Bwy  be  Talid  withoot  actual  delivery;  If  the  condition  be  not  perfdrmed, 

tiM  whole  title  veeta  ahaolatdy  at  law  in  the  mortgagee.    Ltiefettt  ▼. 

TowtueHdf  723. 
IL  MtriTT?  ifli  FiTTTiirTT  rm  Nimr  Tt  w  TTinmTrfirTfT  flimnrT,  and  thit  aarigntn 

of  the  note  baa  an  eqnitaUe  intareat  In  it^  even  though  not  aware  of  itfi 

eriafamoe  at  the  thne  of  the  poiohaae  of  the  note.    RoberU  ▼.  Hakteadf 

541. 
IL  MoBiQAOBB  HATiBO  SoLD  THE  KoxB  SiouBBD  by  the  mortgage*  can  not 

oanae  aatiabctioo  of  it  to  be  entered  on  the  record  to  ita  deatmotiott  aa  a 

aecority  to  the  note  holders.    Id, 
lOi  Ihv ooBirr  Pubohasib  or  MoBSCbLGBo  Pbbmtmbi  will  bb  PBonocKD^  if 

the  mortgage  appeara  on  the  reoord  to  have  been  aatiafied.    Id, 
IL  PuBOBABBB  OF  MoBTOAOBD  F&BMiflBS  WITH  NoTiOB  that  the  BCte  leoorad 

by  the  mortg^^  waa  unpaid,  and  that  the  mortgage  had  been  aatiafied 

by  the  mortgagee  withoat  the  knowledge  of  the  holder  of  the  note,  takea 

anbjeot  to  the  mortgage.    Id. 

VL  PATMBNTOVPUBOHABBMONBrAlTBBSAnBrAOTIOVOrMOBTaAOBiWitfaoSt 

requiring  the  prodncticn  of  the  notea  aeoored  by  the  mnriyga,  will  not 
rdeaae  the  land  from  the  lira,  where  the  notea  have  pamed  into  oihir 
handa.    Id. 

lt»  Abbionicbiit  ot  a  MoBiaAOB  BT  A  KoMiNAL  MoBstiAOBB  ahowa  hia  ao- 
oeptanoe  of  the  mortgage,  and  eatabliahee  a  valid  delivery  of  the  mori- 
g^;e  to  him.    Ladp  Superior  v.  McNamara,  184. 

14b  Bbinoino  Sirrr  on  an  Asbionmbnt  ov  Mobtqaob  by  the  aaajgnee,  the 
aadgnment  having  originally  been  delivered  to  the  mortigiigor  for  the 
benefit  of  the  aesignae,  la  an  aaaent  to  anoh  aaaignineni^  and  relatea  baok 
to  the  original  delivery.  If  the  mor^gngor  had  refnaed  to  deliver  each 
aaaignment,  he  eonld  have  been  compelled  to  do  aa    Id, 

I8L  MoBTOAGR  TO  Onb  Fbbson  TO  Sbcubb  THB  Dbbt  OV  AvoTHBB  makoa  tba 
former  a  troatee  of  the  latter,  who  may  compel  an  aadgnment  to  bo 
made,  or  may  have  a  fbtedoaore  decreed  for  hia  benefit.    Id, 

18.  AasiOMBB OF MoBTOAOB WITHOUT NoTiOB  TAEBsitaabjcot toaQ  tfaeeqiBttiy 
of  the  mortgagor,  bat  not  to  any  equity  of  a  third  penon  agaiiiat  tba 
aaeignor.    MoU  v.  Clark,  588. 

17*  ASBIGNBB  ov  MOBTOAOB  18  NOT  BOVND  TO  RlQIBTBB  THB  AanONllBHT. 

Id. 
18.  MoBTOAGOB  IS  CoMPBTBNT  WiTNBBB  to  piove  that  aarfgnoT  of  the  mori- 

gage  had  notice  that  the  whole  of  the  land  did  not  bdong  to  the  aort- 

gigor,  bat  waa,  by  mistake,  indaded  in  the  deaoriptkm,  where  ikm  as- 

aignee  anea  a  stranger  in  ejectment.    Id. 
191  BoNB  ABB  MoBTQAGB  MAT  bbDbobbbd  TO  bbDblivbbbdUf  and  canceled 

when  both  parties  thereto  have  acted  under  a  mistake,  aa  whm  tiMlogal 

titia  waa  already  in  the  morlgageea,  when  suppoaed  by  the  parliaa  to  ba 

Ib  tile  BMrt«sgoca.    Amifc  qf  ITWdci  v.  JferMrsBn,  1801 
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lOl  MoHOAaB  B  HOT  NiansABiLT  MxBOXD  by  oomiag  totopoM—ioii  d  tlM 
ownflr  In  fea.  It  depencb  <m  the  intent,  and  intent  to  prevent  merger 
vill  be  preeamed  where  it  is  to  the  interest  ol  tiie  party  that  It  be  not 
meiged.    Jhmam  ▼•  Drury^  006. 

n.  MoHOAan  PuxaHAsmo  at  SHiBivt'a  Salb  which  doea  not  ezlfaigiiiah 
the  mortgage*  and  retaining  the  money  bid,  will  not  be  oonaidered  aa 
hftTing  applied  it  to  the  payment  of  the  mortgage^  exoept  aa  to  anoh  aor^ 
plna  aa  woold  be  in  his  hands  after  payment  of  all  prior  liena.    MoU  ▼• 

9m  AnoBVST  A]n>  Guknt,  8;  Landlord  and  Tbhavs,  11|  Lanra»  1} 

SUBBTTBHIP,  I. 

MULUFABIOUSNBSS. 
See  Plbadiko  and  PBAcnoi^  1,  i^ 

MUNICIPAL  CORPOBATIOK& 
4aa  OovoEAXKnr^  8-12;  Fences,  2;  Hiohwatbi  8imAl%  H 

MUBDEB. 
See  Obxminal  Law,  9^  10^  ISL 

NAVIGABLE  BIVEB& 
See  Watebooubsbb,  flL 

NEOESSABIBS. 
See  ImAnrr;  Mabmbd  WomNy  11,  IS. 

NBCBSSABT  PARUBS. 
See  Guaranty,  2. 

NEGLIGENCE. 

Oks  OAjr  ROT  Maintain  an  Aotion  vor  Nbouorncb  wImb  blaown  wn^ 
IdI  not  haa  oontribnted to  theinjnry  of  whioh  he  oompkhia.  Vomnmmidm 
R.JLOo,y.  Mvnger^  239. 

■aa  AoBNcr,  1;  Common  Carriers,  4,  7-9;  Corvoratiorb,  10-12;  Bzaoir* 
noNB,  8,  4»  23,  24;  Exboutors  and  Admini8ZRAtoiB8,  4|  Frngbi^  1| 

QVARDIAV  AND  WaRD,  1;  HlOHWATS,  I,  2;  JUDOMBBTa,  1;  NmBANd^  0| 

Pdrlio  Lands,  6;  Trespass,  7. 

NEGOTIABLE  INSTRUMENTS. 

L  A  Bill  ov  Ezohanob  which,  althoogh  bearing  the  indofaamant  of  the 
payee,  haa  been  negotiated  by  the  drawer  (w  by  n  partner  in  n  firm  who 
are  the  drawers),  for  his  bmefit,  the  payee  not  being  a  party  to  the 
tnnaaotion,  may  be  treated  aa  if  drawn  payable  to  n  fiotitlooa  person  or 
to  '^bearar.**    OoggUl  ▼.  American  I^xh.  Bamk,  8ia 

%  OifBBiNO  iobDdoount  A  Bill  Bearing  the  Indgrsbmbbt  ovthb  Pato 
Is  an  implied  assertion  of  the  gennineness  of  the  indorsamsnt^  and  ealopo 
one  who  obtaina  disooont  on  the  faith  of  the  jndorsemsnt  from  dsnyiqg 
Hi  flnninsnssB  aa  against  the  transferee.    Id, 


88S  iMOfiX. 

H  PAnmn  or  a  Bill  or  SiCHAHax  mad*  bj  tlio  dmirw  and  aco^ptog  %» 
tka  IndofMa  ia  good»  and  oan  not  bo  rooovarad  baok,  noliwitiiitaodiBg 
tlia  Indofaaa  diMonnted  tba  faiU  for  the  makar  on  tlia  faitb  of  an  iadona- 
mant  whioh  waa  forged.  Snch  indocaae'a  title  to  tha  bill  ia  good  bodi 
baoanaa  tha  maker  ia  aelopped  to  deny  the  tDdocaamenti  and  beoaoaa  tha 
bill  majr  be  ttaatad  aa  if  drawn  in  favor  of  a  iloUtiona  paraon,  or  of 
'<baanr."    Id. 

4  Whsu  IfAsa  ov  KaoonAiui  Kon  la  Dbad  at  tha  tinia  of  ffea  iadona- 
mant,  no  demand  li  neoeanry  to  bind  the  Indocaer.  DamU  ▼.  /Wweieoib 
96. 

IL  PEBBimaon  An>  Nov-PATiaMT  of  Non  amd  Kohiob  Tennov  oa  tha 
kat  day  of  graoa  to  the  indotaer,  after  three  o'dook,  render  him  liafalik 
(kkmem  t.  Gorpealer,  £42. 

C  BlAHK  IVXMmaiMBMT  OF  KON-HXOOTIABUI  PATSE  IB  A  MXBB  AUIBOBITT 

to  the  holder  to  fill  it  np*  bat  nntfl  thia  ia  done  the  legal  tiUe  ia  in  tha 
payee.    TViflor  ▼.  LaMm^  119* 

7.  Hon  OBTAiran  fbom  av  Ihtoxioatxd  Pnaov  vOl  not  bind  him  wbaaa 
tha  intorioation  ia  anoh  aa  to  depiiva  him  of  hia  roaeon,  partienlaely 
where  the  inebriety  haa  been  ooeaaioned  hf  the  ooatrivanoe  of  tha  otibar 
party.    Id, 

ib  (tan  VoLUKTABiLT  Wboimo  ED  Kami  OX  Baok  OF  NoTX  ineoTB  the  lia- 
bility of  a  maker,  with  thia  diffBrenoe  only,  that,  hia  undertaking  bai^g 
in  blank*  aa  between  tha  partiea  to  tt^  it  ia  anaoeptible  of  being  oontroUad 
fay  oral  eridenoe  of  the  reel  obligation  intended  to  be  aaearaed  at  tha 
time  of  eigning;  and  each  a  defendant  may  be  deolared  againet  aa  n 
maker,  and  the  declaration  ie  not  objeotianahb  on  the  ground  of  wi- 
anoe.    Syil9eakr  ▼.  Dwmer^  786. 

laa  AiAnuTioar  of  Insxbumxnts;  Ck^irrBAOiSi  1;  Exbuutubs  avd  Anmi- 
anrnATon,  4;  JuDaimm,  13;  Mobhoaoh^  8^  9|  ScAVunoF  IkAiJii% 9% 
BinamnFy  it  wmnnBi  i. 

KSW  TRIAL. 
8aa  PiBADixo  Ain>  Pnacnoi^  SI. 

jrOK-NEGOTIABLB  KOTB& 
laaSjnanABui  iHaaeuDimn^  6L 

NONSUIT. 
Sea  JusGMSimi  %  9. 

Nonos. 

VmouasHiOFlAinia  ABB  Dbbmkdto  HAvaNoqcB  of  iaati  appearing  in  a 

deed  through  which  they  deraign  title.  Henoe  if  they  aoquire  title  undor 
a  dead  which  abowa  that  the  pramiaee  have  been  leaeed,  and  the  rente  aa- 
iigned  to  a  apedfied  peiaon  for  a  certain  period,  they  hold  each  premiaea 
under  an  obligation  to  pay  such  rente  to  each  person.  ChSUt»  ▼.  CUmkt 
164. 
8aa  AoBHcnr,  2;  Abbit&atiok  and  Awabd,  1;  AasiGNifBirr  of  ConTBAont 
Bailmehtb*  5;  Common  Oarkibbs,  8,  6;  Ezxoution8»  21,  22;  Inbus- 
ABOB— Fibs;  Moktoaoss,  6,  U,  1^  16, 18;  Nbgotiablb  iNBXBUXBNfa; 
Plbadino  and  PBAcnce,  9;  Statutb  of  LiMiTATiONa»  1;  Taxation,  & 
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NUISANOBGL 

1.  SiMuaal  imNinBunsi  so  axAllkt  ombolHidcBlylqrfteaviMror 
l<—  oi  tiw  propw'tjr  to  whiefa  the  all^fa  aptwuftwiMid.    Oommiariomu't 

%  Damaom  fOE  Ikjuvt  so  Prnxnarr  Cajjbkd  bt  a  NunAinB  najr  be  ked 
bj  tlie  owner  ••  oompenaatioiiy  but  nothing  further.    Id. 

lb  TiHAKT  OB  Lisnn  mat  Biodyib  Damaobb  vob  KunAiran  onmed  bj 
griding  the  street  the  property  is  on»  though  the  lee  is  in  another.    Id. 

4  SsABUi  IS  NOT  Kbobssabilt  AND  pBDiA  Fagib  A  NuiSAjroB;  biit  if  it  be 
so  boilt^  so  kept,  or  so  used  ss  to  destroy  the  oomfort  of  persons  owning 
end  oooupying  s4}oining  premises  and  impeir  their  vslne  as  plsees  of  lisb- 
itation,  a  stable  thereby  becomes  a  naisanoe.    DariFan  ▼.  WaddStt^  421. 

iw  OwvxB  ov  Stablb  KiouBonNo  TO  HAvx  irCLaAVBD  at  proper  times,  and 
■ofibring  the  filth  to  acoomttlate  and  beoome  noisome,  is  liable  to  a  party 
Injured.    Id, 

lb  fliABUi  18  A  KuiBAiiOB  when  it  is  a  wooden  building  with  a  plank  floor, 
so  constmoted  that  the  stamping  of  the  horses  on  it  creates  snob  a  noise  day 
and  njght  that  it  can  be  heard  not  only  thnmghont  the  square  on  which 
it  wad  the  plaintiff's  hooae  are  sitoated,  bat  on  all  the  adjoining  aqnini^ 
and  whso,  in  the  opinion  of  the  witnesies,  it  impain  tlie  ^alne  of  the 
flriatiff^  hoose  as  a  dwelling.    Id. 

See  Watebooubsbb,  6^  & 

ODD  FKLLOWS  L0D0B8. 
See  Ooiffo&ATiONa,  0L 

OFUCBS  AND  OFFICBBa. 

L  BmmmMXt  ov  Scan  is  Mbbb  Custodial  ov  Pdbuo  Bboobim^  and  iob- 
Jeel  to  the  will  of  the  state  allowing  any  perBon  the  rfght  of  aoosai  ti 
thsm.  Fmekmif  ▼•  Henegan^  692. 

H  Pnujo  OvnoBB8»  Actzno  wirms  thb  Soofb  ov  tbbib  Dimr,  abb  Ba> 
flPOirsiBLB  only  for  injuries  resulting  from  corrupt  motives,  and  not  lot 
odijudging  the  law  and  acting  erroneously.    Stewart  y.  Southardt  46S. 

IL  AonoB  IS  KOT  Maditainablb  AOAnrar  School  0ibbotdb8,  by  one  who 
withdraws  his  children  from  school  because  such  directors  erroneooslj 
admitted  odlored  children.    Id. 

4  FoancABXKB  IS  LiABLi  TO  akAotiok  of  Tbovbbiv  A  SiATBOouBir  (other- 
wise competent)  for  detaining  matter  in  the  maO  under  his  charge,  ad- 
dresssd  to  pUuntiff.    TVoff  v.  fWton,  352. 

iw  PosKMASTKB  DOBS  NOT  AcT  JuDioiALLT  in  determining  whether  a  parcel 
of  maO  matter  is  chargeable  with  letter  or  newspaper  postage.    Id, 

lb  RaoiTiiABrnr  ot  Elbction  ob  Quaufioatioh  or  OwruaR  db  Faoio  osb 
not  be  drawn  in  question  in  sn  action  to  which  he  is  not  a  par|y.    Bttm 
▼.  TkomjMos,  154 
8m  AaauMgMT,  2;  8;  Covstitutioval  Law,  3;  JuBiiDionoBy  S|  Fuvuo 

Lanm,  2;  5;  Statutbs,  2L 

OFFICIAL  BOKDa 

See  Bonds,  2,  Sb 
Aii.llae.T< 
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(OLDINAKGBB. 
8m  ffevan,  2;  SxnmkTM,  H 

OBDINABT. 
8m  PXAADnro  abt>  Pfticnoi^  flL 

PABENT  AKP  CHILD. 
L  Biun  HAT  WiiTB  an  Bioht  «o  BMaenam  of  hk  diMw.    Mwnd 

&  OovTRum  iMii  Fabbrt  to  Son  d  hot  an  AifriMQnaanU 

wndcred  by  tlie  loa,  for  wliiull 
to  pay.    Id, 

8m  Fbauimtliiit  CommrAiRniiv  •. 

PAROL  AOBBKHENT. 
8m  Aannunoir  ahd  Awabi^  fi^  & 

PABOL  EVIDENGB. 
>tlld«aAaM»l?K»ooTiABMlaaMWiiMPM^S|W!BM^M  Ml 

PABTIE& 
8m  Guasahtt,  5L 

PABTmON; 

L  Wu*  Of  PASfRiov  WILL  ■■  Obaitsed^  wMliir  the  nl^Ml^Miftlv  li 
MMopttUo  of  diHrfon  or  not    Siemimtm  t.  IF«db,  660. 

%  Wbebm  DnrmoH  ik  Pabxrion  oak  hot  bi  Maob  without  nunilfertiB- 
JMtioo,  tbo  oommliriflnfiri  may  reoommeiid  »  mIo,  and  tlie  ooort  wID 
|nd|pB  of  tli6  praptioty  of  oonfinnin^  raoh  fttani*    Mdm 

PABTNEBSHIP. 

1.  Amni  Tini  Dimoldtiov  or  a  Fibm  by  tbo  death  or  bankrnptcqr  of  oneor 
mora  of  its  momben»  pnrtnemhip  property  will  In  equity  flnt  be  iHPP'^'^ 
to  the  payment  of  the  firm  debts,  and  the  aepan^e  property  of  eaoh 
member  will  be  first  applied  to  paying  his  individnal  debla.  iElrIf  ▼. 
Sehoommaier,  160. 

%  JuDGMKHT  CBKDnoB  ot  A  FiBM  MAT  Lbvt  upon  the  sepante  pitipsrty 
of  any  member  thereof,  thoa^^  he  is  insolvent  and  onable  to  pay  his  indl- 
▼Idoid  debts.    Id, 

lb  Abbioniiknt  ST  A  Pabthxbshif  oak  not  bb  Sbt  Abidb  by  one  or  mora  of 
its  judgment  creditors,  when  it  includes  all  the  individual  and  partoofih^ 
property  and  is  for  the  payment  of  all  the  copartners'  firm  and  separate 
debts,  on  the  ground  that  it  provides  that  after  paying  aoertain  partner- 
ship debt,  the  assignee  shall  out  of  one  of  the  partner's  Joint  or  separate 
portion  of  the  proceeds  pay  his  mother  a  certain  debt,  part  of  whioh  wm 
his  separate  debt  and  the  other  part  the  debt  of  the  firm.    Id 

4  8BABINO  thb  PBonrs  or  Business  GoNSTrruTBS  Pabtnbb8hxp,  ordina- 
rily, though  it  gives  no  title  to  the  capital  stock.    BatrtkU  v.  Jcmea^  606. 

A.  Ibtbbbst  in  PBOvm,  as  Compensation.  Cbbatbs  Ko  Pabtnbbsbip  Ib 
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tiie  mm  cf  tiie  raperintandent  and  oleik  of  »  fiim  to  womptiiMltili  aad 
tiM  foods  of  tlie  fiin  aro  not  rabjeot  to  cxeootion  for  hfa  iDdividoal  dtM^ 

M 

loo  Asnnusuui  avd  Awabis  4»  5;  Wiimm,  S. 

PATENT& 
800  Pdbuo  Lahm*  S»  4. 

PAYMENT. 

L  MonvUiiiiAWivurBauonisuHDSBACijaKOvBnfli^lif  onowl^ 
poMOHioii  of  tlio  pvoporty  of  onother  and  makoo  the  payiMBt  of  hk  d»> 
aaadnoQiiditionof  its  return,  may  bo  reooTorad.   Akim  t.Dmt— l,50JL 

H  Ifdann'  BzAonD  bt  a  Shseivf,  Gou)fis  Qmoii,  in  loswof  his  lawlal 
lees,  as  a  oondition  preoedent  to  the  retnm  of  m  ronawajf  sUvo,  aiajf  bo 
fooovend  baok»    /dL 

lb  Patmbmt  younnrABiLr  Mabb,  wikb  Kkowlbdob  ov  thb  FAion,  hf  a 
irendee^  lor  property  ill^gaUy  sold  to  him,  oan  not  be  reooverod  book  by 
him,  partieoiariy  where  ho  lotaina  the  property.  BmAdU  ▼*  Jfirfwidiy,  Utt> 

looOuABABTTi  MiKBTH>  WoMBV,  12, 18;  MoBiOAaBi^  %  11,  IS^  81;  Hboo> 

TIABtB  IVRBOMBBTB,  8;  VbIOMIB  ABB  VbVDBB. 

PENALXDBEk 
8so  DAMAon,  Sb 

PKBFOBMAKG& 
8so  CdBmAon^  0L 

PEBILS  OF  THE  BIVER. 
See  CoMif  ON  Cakbibbh,  & 

PLBADmO  AND  PRACTIGB. 

L  Bill  b  MvurnABioim  when  against  soToral  persons  fiorioBt,  aod  iomo  of 

them  have  no  interest  in  the  rents  for  whioh  others  are  answieBahla. 

CMUe  ▼.  Olof^  164 
%  BOit  IS  BOT  MuiffiFABiouB,  IV  MiaBouBi,  beoanse  it  sseks  an  aoooQBt  bodi 

of  the  rents  and  profits  of  real  estate  and  also  of  personal  estats.     Aiftcy 

Y.  Somett,  112. 
S.  GnATioB  VBOM  WmoH  THB  Clibk's  Seal  has  bbbn  OmnBD  hf  vasMkm 

may  be  amended  so  as  to  snpply  the  omission.    (ktrtwrigfUY.tJkahtri^l^lk 
A  I>BfBHi)AifTBT  Apfbabimo  Ain>PLBAi>iNO,  wnHOUTOBiBOfiBOoreaDoept- 
ing  to  the  insaffidenoy  of  the  prooees,  wiU  be  oonsidered  to  havo  waiTod 

any  objections  thereto.    Id, 
A  Plaimtiiv  MAT  Ambmd  his  DscfLABATioH  SO  ss  to  ouo  a  mistabo  in  the 

name  of  the  defendant,  even  after  a  plea  in  abatement.    /A 
A  Allowance  ov  Ambnbvxnts  to  Plsadinos  is  addressed  to  the  sonaddia* 

cretion  of  the  ooort    /A 
7«  It  IS  Ebbob  to  Lbatb  It  to  Jvrt  to  Find  a  Fact  without  spy  ofidenoo 

tending  to  esteUiah  it.    Bamet  ▼.  ifeed«,  39a 
A  Faiutbb  to  Oivb  Invtbuction  is  No  Oboitnb  of  Ezgephob,  where  ne 

SQoh  instmction  was  asked  for.    Meourt»  v.  CommMonen^  412. 
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9l  Ik  AttOMnu  wt  A  im  i  ini'jmoiE> 

ol  ipadal  Mit>w  Iwiiig  giir»Mt  th«*  by  Jwwmd'b  ledgT  Mi 

ML  ChwntTl>«MnmiBBLiaAiiitrarEvu>MiH«twkU^topwi>f»iii»<^^ 
of  aa  iiMtniiiMnt^  and  Miboiite  it  to  the  jury  for  them  to  wd^  aad  do- 
cido  iipoo  iti  ■nflidwnoy.    Beamtm  ▼.  AmmO,  77fi. 

11.  Fboof  WBECBt  WKBi  CoiTHaonD  wim  T&AS  8howv  di  a  BillovSz- 
dPnoMS,  would  hmre  raBtaiiied  a  right  of  actioo,  will  be  prnenmed  ta 
bftro  been  given,  nntil  the  oontraiy  appears,  where  eaeh  bJU  doee  not 
■lite  all  the  evidenoe  in  support  of  the  aefcioii,  prior  to  a  mothMi  for  Don- 
■dt,  whieb  was  overmled.     Wagen  ▼.  Z>idhqf«  487. 

IS.  On  OV  SSTBUIf  DBraVDiAHTB  MAT  PBOSKOIS  A  WUC  OV  BbBOB  With* 

rOot  Joining  hiaeo-delindeats.    Cqfeev.Plmten^  Bemk^^ 
llL  PABrr  BAa  GdmnnmoHAL  Bi^n  or  ApnuL  from  a  decision  wadi  1m 

the  oonrts  below  either  in  term-time  or  vacation.    Piadhmr  ▼.  Semtgtm^ 

102. 
14  IsTKBLOOOTOBT  OuiBBa  ABB  AnwkUkMtM  AT  Law,  but  the  appeel  dom 

not  neooBsarily  stay  their  ezeoation.    Id. 
Ifib  Affbal  Im  VBOM  AwABi>  ov  Mahdamub  or  an  order  giving  leave  to  mo 

out  an  attaohment  or  peremptoiy  mandanmu.    Id* 
Iti  Appbal  dobs  not  Opbiutb  A8  a  Sufbbsbdbab  and  stay  the  eieeutioa  of 

tknumdamiu.    Id. 

17.  FaOTS  OV  A  OaBB  WKBK  PaOPBBLT  PBBBBBTBD  TO  THB  APPBLUUBB  OOCntf 

by  writ  of  error,  will  be  reviewed  in  tlie  same  manner  and  to  the  aaae 
extent  as  wlien  brought  upon  an  appeaL    LuebeiU  ▼.  Tmuuendt  723^ 

18L  Statbhbht  ov  thb  Cabb  Cobtainbd  in  a  Wbit  ov  Ebbob  need  not  em- 
body such  faots  as  are  admitted  by  the  pleadingk    Id, 

111  Atpbllatb  Coubtgan  not  PBBmTMBTHB  BznTBNCBOV  Faoib  Ib  sopporl 
of  a  Judgment,  contrary  to  the  aUegations  of  the  party  in  wiioae  £wrar 
aooh  Judgment  is  given,  and  the  admissions  in  the  reoord.    Id, 

Wk  Booss  Pboduobd  at  Tbial  abb  undbb  thb  Oqbtbol  ob  thb  OooBfli;  if 
bflooi^t  there  Iqr  its  order,  and  its  orders  respectiag  them  are  not  anl^eol 
to  m  writ  of  error.    BmU  ▼.  1800, 573. 

tL  ApFBLLiTB  OouBT  WILL  Rkvbbsb  A  JuDOMBBT  oDd  vsmand  n  oanae  for  a 
DOW  trial,  although  the  appeUant  has  already  been  grsated  two  trials  fm 
the  oonrt  below,  wlieBever  the  verdict  is  oontraiy  to  law.  LmttUi  ▼. 
TowMmdt  728. 

2iL  OoBBBor  Pbaotiob  on  Appbal  vbom  Dbcbbb  of  Obdoiabt  deciding  fm 
favor  of  a  will  is,  that  the  witnesses  to  the  will  be  first  eiamined,  that 
the  appellant  then  offer  evidence  to  attack  the  will,  and,  laatly,  that  the 
appellee  give  evidenoe  in  reply,  and  in  support  of  the  will— the  appeOaot 
having  no  reply  to  the  last  evideno*  except  to  impeach  the  witaeesee  of 
appellee.    Floyd  ▼.  Floyd^  620. 

lea  AoooBD  and  Satibfaohon;  Altbbation  of  iNfloeuDiaBn^  8|  Oofbvabtb. 
8;  Cbdonal  Law;  Daicaobb,  1,  2;  Estatbs  of  DaoBOBBTi;  BFiMDn»» 
6;  EzBOunoNa;  Quabantt,  2;  JuBiSDionoN,  2;  Mobtoa^bh^  4  8}  Nb- 
CKniABLB  Inbtbuicbhts,  8;  Pabxition;  Statctb  oiF  LoosAiBora^  fig 
bHFAflii  11;  Watbbooubsbb,  8. 

PLEDOBS. 
See  Bailmbntil 
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POUGIBS. 
8m  Ivsubanos— Fna. 

P068B8SION. 

[)  SiionnQiT,  2»  8;  Btaomi*  1^  %  InoDfliOOTb 
i->7»  9lh  JhtAMmouan  OanmAifcaMf  S»  4t  Laxombd  in*  IkKAin^  11* 
]S|8AU%0|8cAmaovVRAi7])%l;  Statdtb  or  T Jiiffriiw%  4t  Vah 

F0STMA8TBB& 

8m  Of f  1UX8  AVI)  OffldRSy  4»  fi. 

P0WEB8. 
Im  MuuuwmAKP  AniininuT0B8»  5;  Maibtto Womvi  WtUMt ^ IL 

FBACIIGIL 
8m  Puudino  Ain>  PftAonaL 

PBE-BUFnON. 
8m  Pdbuo  Lands. 

PREMIUM. 
8m  Ihsukahob— Fibk,  6,  t» 

PRESENTMENT. 
8m  KMOfnABLB  IniiirmJMMW%  iw 

PRESUMPTIONS. 

8m  AiOBMnov  09  ImamjuBiiw,  2,  4;  Bovhdaximi 
4}  HuMMm  1|  Buds,  8;  Gifis;  JuDOimm,  1»  ISf 
FUUBOW  AMD  PftAonxn,  11. 19;  Waivsb,  2. 

PRINCIPAL  AND  AGENT. 
8m  Aoracr. 

PRINCIPAL  AND  SURKTT. 
See  SuBvmHiP. 

FBIVILBGED  OOMMUNIGAnONa 

8m  AnO&NXT  AND  GUMMTf  8-8. 


PRIVILEGE  OF  W 

Sm  WiTNnsn,  7. 

PRORABLB  CAUSE. 
8m  Mauoioub  Pnonoirnoir. 

PROCESS. 

B  A  Pabtt,  jplaintiff  or  defndMib  ikoaMt  ai  itm 

to  Ihe  ooroner  in  all  omm)  aad  l(  Im 
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il  bo  iMOied  to  tlio  dMrifli;  it  wm  U  wt  aiide  M  iiNgolar  vpon  t^ 
wliim  of  tlio  oilMr  pirty  to  tlie  ooort  wbenee  H  ttMMd.    <MaU  t.  Mc- 

800  AfBAcnanm,  %  JuiwiaariSi  6^  7i  MAUOioim  PiMmuumni,  4%  FUu^ 

nro  An>  Fiuoxiob»4 

FBOIOSSOBT  KOIES. 

800  OOWT&AinBy  1;  KnOTXAKJI  lUUbUMUniL 

PUBUCLANDa 

1.  iimrif  fhrnTiMimrifliTnTTTmninniniT liii  lliii  oiili  nf  nn«j|,iMi  rf  Toljr 

t^  1882;  In  ofder  to  ooonro  »  ri^t  to  prd-omptloii»  In  omm  wfaon  tho 
oiaimonto  waived  thoir  oUimo  and  ralinqaiabed  to  tlio  Uaitod  Stafeai. 
Tho  deed  tA  raUnquahment  waa  the  only  evidwioe  nqoixod  of  thoir  pfo* 
omption  rigbta.    Perry  v.  O^ffanlom^  100. 

IL  Wmu  GoMiaaBiOKER  ov  GsmouuL  LAin>  Omcm  Gahcbu  Bin«r  of  kad 
#itfaont  anthoritj  of  Uw,  aaoh  canooUntion  ia  n  nnllity,  and  tho  antij  la 
Botaffooted  tboraby.    Id, 

8L  PAmv  JascMD  worn  Lamd  Rbskbykd  vbom  Sali  n  Void.    Id, 

4  Aix  L4ND  TO  Which  Culdib  wxbb  Pukbmtbd  was  Bhibvsd  from  aala 
bj  tho  aot  of  July  9,  1882,  ontil  aomo  diapoaitionof  andh  olaima  oonld  bo 
made;  and,  tborofore,  whore  olaima  wore  proaented  and  ralinquiaiied  to 
tiio  United  Stotoa  before  any  deoiaion  waa  made,  tho  reaorvation  atOl 
oontfamea,  and  a  patent  iaaood  to  any  other  than  tiie  claimant  who  ra* 
Unqniahed  ia  void*    Id, 

iw  Whib»  Feb^mptob  HA8  Doim  EvnKtTHAWo  IK  Hm  Pow»B  to  oomply  witb 
tho  reqniioBMnta  of  an  act  of  oongreaa  which  fizea  n  limit  to  tho  period 
within  whidi  ho  may  avaU  liimaelf  of  the  benefit  of  tho  act  in  which  tho 
limitotion  ia  made,  tho  delay  of  the  affioera  of  the  government,  by  wfaiok 
ho  ia  pravonted  from  obtaining  bia  oertifioato  of  pre-emption  within  tho 
timo  lindtod,  wiU  not  defeat  bis  rights  bat  tho  oertifioato  may  bo  gnatod 
to  him  after  tiio  ospiration  of  the  time  80  limited  by  Inw*   JUL 

PX7BLIG  POUCT. 

800  COSTRAOXB,  1. 

PUIS  D  ABBEIN  CONTINUANOIL 
See  AoooBD  axd  SAnsiAonov. 

QUESTIONS  OF  LAW  AND  PACIL 
loo  AiCBunoN  or  IvaiEUMxiiTa,  3;  EjoounoHB.  81|  fkaimiunv 

▼XTANGBS,  4;  WaIVXB,  1. 

QUIET  ENJOYMENT. 
See  GovKNANTS,  7»  8,  lOl 

BAILB0AD6. 
lio  Ocniiimf  CiBBniM,  8-6;  Furcn,  8|  TuMrjm^fi^fiL 

BAPK 
See  CanaxAL  Law,  14. 
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BATIFIGATIOER. 

See  OONTBA0I8»  4^  Ai 

BBOOBDa 

!•  A  IIkwm»  b  BmnB>  so  Qbiat  Sahciti'i  n  tbs  Law^  bsl  If  liBbBid 
wHh  tandp  ft  nwt  ghre-way  before  credible  wwom  UntlmoBj .  XMNy^* 
M^MOm,  001. 

S»  TbubBioosd  07  TH«(>»nBV  IV  Law  U  the  mlnntee  openly  leedeMh  day t 
end  oorrected  end  aigoed  bj  the  ooart    DetmU  ▼.  Heathy  51. 

JL  IhffinT  mr  ftrmirn  to  rrmiTn  ITinnTiTin  m  fMnTm  wbiim  lofliileflf  enttiir 
Wf  is  given  to  indez  tbenu    Pinekney  ▼.  BetugaM^  IS08L 
See  DgnoMik  6^  8;  Mobtoaom^  6»  17;  Oviioib  avd  QmoBU^  L 

BELATION. 
See  MoBTOAOBB,  14. 

BELBASB. 
lee  CNmsbiav  iun>  Wabd^  6;  Laitdlosd  avi)  TtoAVi^  If  8inaBRHar»  1| 

WiTKBSSBB. 

BELI6I0US  SOGISTIE& 
See  Sundays*  2. 

BENT. 

BmhuanumsD  JUKDTxsAari  Mobtoaobs,  4;  KoxiOBi  FtiASOw  akp  P)bmk 

noB,  1,  2. 

See  CovBKAHTs,  13, 14;  Fnai. 
BEPLEVIN. 

PAMAllllS,WHBBBPBOPBBTrLBVIEDUlt)KI8RBfLEVlBDfromtliesiiSlMtsa^ 

the  Terdiet  is  for  the  defendant,  will  be  the  amonnt  ol  tiie  eneoiitloi^ 
with  interest  and  oosts,  if  the  value  of  the  |>roperly  eaeeed  anbh  — »**irtf 
and  if  It  be  lesa,  the  damages  will  be  f or  Ihe  full  ^aloe  id  tlie  ifnym^* 
Jnmkigt  ▼•  Jckmom^  461. 

BEFRBSENTATIOKS. 
See  Inbubamob— FiBB,  4»  0L 

BESCISSION  OF  CONTRAGia 
See  CoNTBAOTS,  8-12L 

BES  JUDICATA. 
See  JuDOMBNis. 

BBTBAXIT. 
See  JuDOMBNTS,  8^  i. 

BETUBN. 
See  BzBounoBa. 
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BSVERflAL  OF  JUDOBnafn^ 

BEVKBSIQN& 
§m  LAmLORD  An>  Tixam^  Uk 

BEVOGATI0N. 
8m  Wilu»  S»  4,  ISp  is. 

BXWABSMk 
8m 


BIGHT  TO  OONVIT. 
8MOofVsvAan»  IL 

BIOT. 

8m  OoVBIAaVi  flL 
BIPABIAK  PBOFBIKIOB& 

8m  WATEBOOVBOi. 

RAT^ICft. 
L  CkRroillOVAL  SiAIA  PAflSM  TBI  TiTLI  TO  TBM  yBMim»  wMl  ft 

to  tk«  T«Ddor,  of  »  ri|^t  to  repurohaae  the  property  ttt  m  fiiad  pflM  Mid 
•pMiiled  tune.    LmetetU  ▼.  TbtoiueiKi,  72S. 
&  VmDOB  EvoAonio  to  Dxuvbr  a  Chattsl  Iim  bo  ri^t  to  require  b 
^fftwv^  from  the  vendee,  bot  most  tender  the  ehittol  «t  the  time  epeo- 

ifled.    ITo^erf  ▼.  ZHdhqr,  4<I7. 

iL  Uktaid  Verdob  of  CkMSB,  IN  Cabb  of  thb  VByDBi^t  ImoLTBBcr.  mmf 
redelm  them  while  on  their  peomge  to  the  Tendee,  not  only  agidBet  tiie 
▼BodM  himeelf,  hot  elao  ageinet  his  oreditore»  hy  etoppiag  them  while  In 
tiieir  trensit.    Savfifer  y.  Jodm^  76& 

4  BioaT  OF  Stopfaox  nr  Tbaksitu  is  not  Dbfbatbd  bt  ArcAOBimrr  of 
or  levy  npon  the  goods,  as  the  property  of  the  ▼endee,  while  In  their 
tnnnt;  and  a  demand  of  the  goods  by  the  vendor,  whUe  in  the  hands  ai 
B  Wfyingorattaohing  offioer,  is  a  snffieient  ohim  of  them;  and  thi%  with- 
ont  leferenM  to  the  qoestion  whether  the  goods  bat  for  the  levyoraHadi- 
ment  would  probably  have  reached  the  vendee,  and  thus  have  destrofsd 
the  vendor's  right.    IcL 

Ai  TiUBfliT  OF  Goods  is  at  an  End  whenever  the  goods,  in  porsmyiM  of  tlw 
original  destination  given  them  by  the  oonsignor,  have  oome  into  eitlMr 
the  aotoal  or  oonstmctive  possession  of  the  consignee.    Id, 

ib  Landino  of  Goods  upon  Whabf  is  a  Dblivxbt,  termlnBting  the  tnuMil 
and  divesting  the  right  of  stoppage  m  iramUut  when  by  iobh  liDdfaig  all 
the  datiM  and  responsibilities  of  the  transportataon  line  In  ngard  to  tfao 
goods  oeased,  and  no  duty  or  responsibility  wm  oast  upon  the  whaiflnger, 
aod  the  goods  lay  on  the  wharf,  subject  to  the  oontvol  and  dlrsotloB  of 
the  ooosignM  only,  and  itappears  thatmerohantoin  thoooorMof  basfaisaB 
rsoeived  their  goods  at  the  wharl    Id. 

8m  Amumnat  Bahjibntb;  Fbaubuuut  OoNTxzABOBiy  8^  4t  Labsum^ 
ABB  IkKABV,  18|  IfiiBBran  WoHBBi  SnrfiBai  8casi«  ov  IkaBB^  U 
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80H00L  DIBBCT0B8. 
8m  Officn  AND  Omom^  S. 

8BAWOBTHINBS8. 
§m  OoMMov  Oawctmbs  II 

SBCBBTART  OF  8TAT8. 
8m  OmoBa  and  OfnonSi  1. 

8EISIK. 
8m  Bbhotpml,  4;  OovxvAiini  lU  1& 

SEPABATB  B8TATS. 
SmMabbibd  Woi 


8ERVIGB8. 
8m  Pabdit  and  Ghud^  L 

8BTTLEMENT. 

OV  DwOEDWnB}  POBUO 


SHELUnrs  CA8& 
See  Wills,  S2,  88» 

SHERIFFa 

8m  ARAflmm^  4|  Bovsb,  8;  Exioutiohii;  lanomrri  Pimn%  ii 

Pbooi 


SHERIFFS  DEED. 
See  Teispabs,  8. 

SHERIFFS'  SALES. 
8m  Eaaonoamt  FBAjmouan  Cowetangbs;  TiAifnf4iw»  asd  TnrAa*^  14 

SHIPPING. 

1.  IfAflflE  or VlMIL  MAT  SlLL  DaHAOBD  OaBOO^  bttt  OOly  illflM«of  ttStNOM 

BMeMity,  or  wbira  it  oan  not  be  carried  to  its  port  ol  dMfciiMitioii»  or 
ironld  be  wortfaloM  on  its  arriyal  there.    Mfen  t.  Boffmortf  686. 
%  BovA  FrnvniSiLLiNo  Damaged  CUboo  and  hoDMteanreiM  of  diaoraliM 
on  tbe  part  of  the  master  will  not  protect  himorliiaoii^loy«r%  If  IImm 
esisfeed  no  nsossrity  for  the  sale.    Id, 

SLAVES. 
See  WiLLB,  16,  22-88. 

89PBCIAL  DAMA08B. 
Sm  Damaobs,  2. 

SPECIALTIES. 
8m  AnnxBAnoH  and  Awabih  ib 
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8TABLBEL 
See  NuxBAKOi^  4-& 

STilTDTB  OF  FBAUIML 

1.  Dmxfwmt  An>  Aoobrahcb  of  gooda,  eiioli  m  will  tite  m  tela  ol 

oat  of  tlie  etetato  of  fnndiy  oui  not  be  iIiowb  by  woHo; 

iBRiiig  POM— ion  are  ngiQeeiry.    SkmdUr  ▼•  Homabm^  810L 
H  AaBBnoHT  to  Airawxa  ros  ths  Debt  ov  Anoxskb  1%  wlian  Mppcvted 

bgr  a  ooDtideiation  of  benefit  to  the  promieor  or  hnrt  to  the  pnaniaee^  aa 

original  oontiaot,  and  not  within  theatatateof  fraoda.    l%»iai  ▼.  TomA' 

hmrff,  687. 
t,  PMxmaa  to  Jsdemxiwt  Avothie  iob  SxoimrG  Non  aa  a 

original  midertaking»  and  ia  not  within  the  atatate  of  feaoda. 

▼•  Aiaarf{,  77fi. 

STATUTE  OF  LIMrrATION& 

L  SSATUTB  OF  LumATJOV  BlOXKS  TO  BUV  AOAnrar  A  GUXHT  fOB  MOKBT 

GoKUOEED  by  hia  attorney  from  the  time  the  client  had  notice  of  ita 
baring  been  received;  and  the  borden  of  proof  ia  on  the  attorney  to  ahow 
that  the  plaintiff  knew,  or  with  ordinary  care  and  diligence  might  have 
known,  of  the  coUeotion  of  the  money.  McDoweB  t.  Potter^  SOB. 
%  HnsBAKD  AND  Win  Sunro  ov  Wzn'a  Chobis  can  not  aTail  themaelYea 
of  the  exception  in  the  atatate  of  limitationainfayorof /naet  ooeeft.   Id. 

Sb  ADMHriBTBATOB,  BCDrO  TBUBTKB,  OAK  HOT  SXT  UP  STATUTE  OF  LimXA- 

noNB  in  bar  to  the  next  of  kin  or  peEBona  entitled  to  the  aaaeta  in  hia 

handa.    Rvbe^  t.  BarneU,  112. 
4  Statdti  of  LmnATioini  zv  Bab  ov  av  Aotioh  fob  thb  Posbubiok  ov 

Laitd  ia  available  only  where  the  poaaeaaion  haa  been  advene^  and  not 

when  taken  by  virtae  of  the  aaaent  and  permiarion  of  the  plaintifE. 

Browwimg  t.  ^«eet,  760. 
A.  Szatutb  of  Ldotatioiib  mat  bb  Taken  Advaktaob  of  ov  Dbkubbbb* 

If  the  petition  ahow  on  ita  face  that  the  caoae  of  action  ia  barred.    Jfe> 

Olaaaey  v.  McCflennejf,  738. 
C  AmnaaioN  bt  a  DsFSfDANT  that  a  Debt  Kabbbd  bt  the  Skatotb  ov 

I^miATioiia  haa  only  been  paid  inpartamoontatoawaiverof  tbeatatnta 

and  an  abknowledgment  of  the  debt.    I<L 
7*  AoKBowLKDaiCEZiT  OF  Debt  by  making  atatement  of  it  in  a  aohedole  in  i 

aolvency  ia  not  auoh  an  acknowledgment  aa  will  take  it  oat  of  the  o] 

tion  of  the  atatate  of  limitationa.    Chruty  v.  FlemingUm^  590. 
6.  Pbomibb  bt  Ezbcutob  to  Pat  a  Barbed  Claim  doea  not  take  the  daiaa 

oat  of  the  operation  of  the  atatate  of  limitationa.    Hendemm  v.  iZsfqf,  41. 
••  Computation  of  Time.— Oat  of  the  time  necenary  to  oonatitate  a  bar 

under  the  atatate  of  limitationa  moat  be  deducted  the  time  within  which 

the  atatate  forbida  aoita  againat  executora,  to  wit,  nine  montha.    Id, 
lOl  Pbbsbktatiob  of  a  Claim  to  Ezbcutob  wrmiir  Sixteev  Mobtbb  la 

anfi&oient  to  take  the  caae  oat  of  the  special  atatate  of  limitationa.    Id, 

See  Corpobatioks,  4. 

STATUTES. 

1.  OoiVTBMFOBAjrBOUB  Bbpobtb  AND  RBspLUTioBa  of  the  l^gialatora  on  the 
aame  aabject  maat  be  conatraed  together  and  have  effect  /Sachwy  ▼• 
Henegont  602. 
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t;  Evon  akp  Umonjafotm  ov  vam  l^avajovmE  Havb  Unam  m  dino- 
toijr  ti  tlio  oOoen  and  agenti  of  tba  iMe^  though  laokfav  tfa*  tooe  of 
ioMlaoti.    /A 

8m  OoawiTUTioHAL  Law;  Smnun. 

8TAYIN0  EXECUTION. 
8oo  BziouTioKB,  19-28»  M 

STOCK. 

^m  OVABDIAN  AND  WaBO,  6^  7* 

STOCKHOLDEBS. 
See  CoBPORATiONB,  8,  4. 

8T0PPA0E  IN  TBANSITIL 
See  Saubb»8-0. 

STREETS, 
lie  BROPnL,  S;  Hiobwatb;  Nuhami^  II 

SUBSCBIFnON. 
See  Wiixs»  7. 

SUNDAYS. 

1  Skatdib  PBOHniTuiy  "Aht  Wobu>lt  EMVLonmr  os  Dun  am  wba:^ 
■▼IB  cm  VEB  Lobd'8  Dat,  works  of  neeewity  iDd  oharity  oofy  exeepted,** 
is  eeeentially  a  dvil  r^gnlatioii,  made  for  the  govemnientof  man  ae  a  mem- 
her  of  aodety,  and  its  sole  misBion  is  to  inooloate  a  temporacy  weeklj 
oessation  from  Ubor.    Spechl  y.  Ccmmonweaitht  518. 

S.  SimiTH-DAT  Advbntists,  and  Othsbs  Who  CoNacuDfTiouBLT  Ksir  ram 
SiTiNTH  Day  or  the  Wkkk  to  worship  God,  are  as  mndi  boond  to  re- 
frain from  busbMBs  or  worldly  employment  on  Snnday,  uider  a  statate 
prahibitiag  the  same,  as  any  other  persons.    Id. 

lb  MmnoiPAL  Obdxnahob  Pbohibitiho  Salb  ov  Goods  on  Sunday  is  not  fai 
yjolatkm  of  a  oonatitational  provision  whioh  seooies  to  all  "the  free 
exeteise  and  enjoyment  of  religious  profession  and  warship,"  bat  is  Talid 
as  a  police  r^gi^tion.    City  CouneU  v.  Bf^famm,  008. 

C  SimDAY  Law.— Statutb  Pbohibitino  '*  Any  Wobldly  Emflotmbvt  or 
bnslnasB  whatever  on  the  Lord's  day,  commonly  oaUed  Sunday,  works  of 
necessity  snd  charity  only  excepted,"  is  not  in  conflict  with  that  seetion 
of  the  oonsUtntion  giving  all  men  the  right  to  worship  God  aooording  to 
the  dictates  of  their  own  conscience,  and  declaring  that  no  piefeienoe 
shall  be  given  by  law  to  any  religious  establishment  or  mode  of  worsh^ 
Speeki  V.  OommtmweaUh^  518. 

SURETYSHIP. 

L  Soxmr  ov  Notbb  Gitbn  tob  thb  PuBOBAaB  Monby  n  not  Ddmbabobd 
by  m  snbseqnsnt  conveyance  of  the  land  inporsupncetothecoiitraotknoc 
by  fsilnre,  through  fraud  of  the  principal,  to  record  a  mortgage  given  al 
the  time  of  the  conveyance,  whereby  intermediate  daims  acquired  pre* 
osdence,    Chamb§  v.  Parier^  459. 


8M  iMMOL 


H  MauItaiATnrOBBixRioBvo  SuiFizvoirALBatiQA^oM  d«I 

tfa*  rarclj.    CbHto*  ▼.  /oims,  425. 
4.  SoxiBr  OAV  HOT  touB  BnoonoH  aoaikct  FmomL  wnyouT  Oramt 

«f  tlM  OMVtioii  auditor,  when  he  has  nofc  prid  tlie  dtbl^  aad  tfa* 

bM  a  ilgbl  to  €dl  it  In  and  diMhM^  tile  levy  if  it  ted  1 

Mlffi^vd^oiiglunMlf-    i\N«ef  ▼.  AniO,  4S2. 

See  BAxutunor  An>  IiraoLTHmnr. 

8UBBKNDEK. 
8m  Lahdlord  Ain>  TteASi^  L 

8UBVIVAL  OF  AGTIQN& 
4;  EmwyuBw  ahb  AiuinraauinHb  1»  & 


8UBVIV0B8HIP. 
8eeWiLLB,  18^22-80b 

SWAMP  LANI)& 
See  WATEEoouMn^  9l 

^  TAXATION. 

L  OmnmiBTiniBHRlimBnnsBovnBLAW.   AeomptwIhrlideedwiH 

not  be  edjttdg»d  ▼eid  when  in  tiie  form  ■■netioaed  by  long  ywofniHP'b 

during  wfaioh  menj  reooveriee  hnve  been  Ind  in  tiie  ooorta.    Btmk  qf 

ITfion  ▼.  Minenau,  189. 
8.  Ooiipnu>ij«iE'8  Dni>  von  Taxbs  need  not  be  terfaniwJIy  in  the  nnme  of 

the  people  of  the  itete,  nor  need  it  itnte  the  year  in  whioh  the  tax  waa 

awMcl    id. 
&  OnsATioir  ov  Tax  Dni>  mat  u  Devsatbd  by  olMywiog  thnt  the  tana 

were  paid  before  the  nle,  or  that  no  proper  notloe  to  tadiim  waa  i^vaa 

to  the  oooapant  of  the  premiaea.    Id, 
4.  OoMRBOUUOt'a  Dud  d  Void  if  the  landa  intoadad  to  be  oonvayad  aan 

not  be  looated  from  the  dewsription  given.    Id, 
8.  Act  ov  1847  Ikpobhto  Tax  ov  Lawtxb8  ia  not  nnoonatitationaL    Stti^ 

mon$  y.  StaUf  131. 
6L  Salb,  vob  Tazh,  07  Land  of  NoH-nnnnzivi  mnat  appear  froai  tha 

record  to  hATB  been  made  to  the  higbeat  bidder.   BeamY,  gttowjiawH  184>^ 
7.  Dbed  ov  Land,  Sold  iob  Tazh,  DnGBOEDaa  '*ten  aena and aaa half 

of  lotnnmbar70lintheeeoonddiTiaionof  lotiin«idI)nBbny»'*lifeld 

lor  vnoettynty.    Id. 

TENANTS  IN  COMMON. 
See  Go-TBVAKor. 

TENDER. 
8aa  Mamt^  asb  StfavAflmur,  1;  BAiuaum»  8| 

TOWN  MEBTINOa 
See  CoBKntAnonb  i^ 
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TBANBIT. 
8m  8a£b,8-6L 

TRBSPAS& 

L  Aomnr  or  TaaaABB  n  an  Appbopbiatb  EmiDT  wiiara  cne^  ynporlif » 

€r  the  pwperty  of  a  penon  of  whom  he  has  beoome  edniinhtwihir,  bM 

been  toctbrasly  teken.    OAom  v.  Bdl,  27fti 
&  FLAZiiTifv  ifUBT  HATS  liEOAh  TiTLE  at  commenoement  of  aolloo  to  try 

title.    Bankqf  South  CaroHnay.  8.  O.  M.  Co.,  64a 
IL  Sbbuvf'b  Dxbd,  Datsd  attxr  Coxmengembnt  ov  Aaruaif  will  not  eap- 

port  treepaM  to  try  title  to  land  pnrchaBed  by  plaintiff  at  Judkial  nle 

prior  to  the  prooeeding.    Id, 
C  OwMXB  ov  Cattlb  muct  at  ths  ComioH  Law  Ksip  Thbm  Ovr  of  the 

landi  of  other  perKms,  whether  such  landa  are  fenoed  or  nnfenoed. 

Tonmwamda  B,  R.  Co.  ▼.  Mwngett  239. 
•»  GanLi  ABB  HOT  "Lawfullt  Gonro  at  Labob  ob  a HiGHWATt"  iHmo, 

having  broken  oat  of  their  owner's  indoeore^  they  enter  upon  the  tnok 

of  a  railroad.    Jd. 
C  If  Abdiais  TsBSPAflnvo  on  Land  Fall  m  a  Pit  thbbb,  the  owner  ef 

the  land  ia  not  liable.    Id, 
7*  Nbouobbob  »  A  VioLATiOB  OB  TKB  Oblioahon  whioh  enjoina  oaie  aad 

oantion  in  what  we  do;  bat  one  ia  onder  no  obligation  to  be  oaatioQa  and 

etrcomspect  towaida  a  wrong-doer  or  treepaaier.    Id, 
lb  If  Gattlb  TBBSFA88  OB  A  Railboad  Tbaok  and  are  kUJed  by  being  mn 

over  by  the  ears,  the  owner  oan  not  reoover  damages  therefor,  thoagh  he 

eseroieed  ordinary  oare  and  pmdenoe  to  take  oare  of  them.     He  ia 

bound  at  hia  peril  to  keep  liia  oatUe  away  from  tiie  tnutk  wliere  they 

have  no  right  to  be.    Id, 
8.  OwBBB  OF  AwiMAM  ia  aneweiaUe  for  their  twepaawe.     Van  Lcumm  t. 

Ml  Damaobb  for  Miwthtbf  Dobb  bt  ab  Abhial  while  twpaering  on  the 
plaintiff's  lands,  may  be  reoovered  from  its  owner,  without  proof  thai 
he  had  notioe  of  any  propensity  of  the  beast  to  rove  or  do  ham.    Id, 

IL  Dbolabatuib  lyxB  MinomBF  done  Iqr  an  animal  of  a  domeetie  natin% 
wldoh  doea  not  allege  either  that  the  animal  treepaeeed  on  pbintiff^ 
Isndsy  or  that  defendant  knew  of  ita  vioMaa  propensity^  ia  bad.    /d. 

8ia  AonoKD  a>i>  SATOFAonoB,  2;  AasomMT,  8,  4;  BzBOimoBa,  10^  IL 

TRIAL  BT  JUBT. 
See  Giumibal  Law,  8,  4. 

TROVER. 

L  OoBTBBnoB— AbtAotofOwkbb8hipovbbtebPbopebttTakbb,w]iIo1i 
b  inconsistent  with  the  trae  owner's  right  tA  dominion  over  it^  Is  erldenoe 
of  a  oonvenion.    Saff$dale  v.  WUUamB^  406. 

%  DsFSBDABrnBorGuiurr  OF  OoBVBBSioBwhereawagon  belonging tothe 
plaintiff  is  iMmight  to  his  premises  and  left  there  and  the  plaintiff  makea  a 
demand  lor  it  bat  of  no  one  in  psrticalar,  and  there  wae  no  assertion  of  title 
enthepartof  tiie defendant  and  no  refneal  to  deliver  the  wi^pon,  nor  oflar 
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Iton^jhwrt  tfw  "rtnia  trumntiwi  tiiaditedaiit 

8m  Ovfjuu  ASD  OffimiM^  4L 

TRUST  DEED& 
8m  MAUDUiJorT  CovrmtAJKmB  4L 

TRUSTS  AND  TRUSTERS, 
■w  naBASP  ASP  Win»  1;  MoBioAon,  16;  SxAzota 

UMPIRB8. 
8m  AMaroLkTiox  Ain>  Awabb^ 

UNDER-TENANTS. 
8m  Lavdlobo  Ain>  TufAiTt  i^ 

UNDUE  INFLUENCE. 
8m  WniB,  8-lL 

USAGE. 

8m  TAZAtlDV,  1. 

USURY. 
8m  GNxabduv  axd  Wabs^  H 

VARIANCE. 

8m  NbQOTIABLI  IxaiKUMEHTB,  8L 

VENDOR  AND  VENDEE. 

1.  Vbbbob  mn»B  a  Contbaot  won  thb  Salb  of  Latob  maj  iwJntrin  i|trt 
nMnt  thonfor  mgfhmt  his  vendee,  who  hM  entered  into  pOMenloo  faj  tlw 
ooiiMBt  of  the  vendor,  bat  who  hM  made  defiEUilt  in  the  peyuMBte  at^^ 
kited  for  in  the  oontraot,  and  wliich  were  oonditione  |«aoedent  to  ikm 
eommtion  of  a  oonveyanoe  to  the  vendee.    Browning  v.  Atet,  700. 

t.  PdBBBHIOH  OV  A  VxNBn   0KDBR   A   COHTRACT  FOB  THB  SaLB  OF  hiJO^ 

entered  into  by  permiasion  of  the  vendor,  beeomea  tortious  when  tha 
vendee  disaffirms  the  oontraot,  disavows  the  title  vnder  whibh  he  hM 
entered,  or  refuses  payment  of  the  purchase  money,    /d. 

S.  Pubchaakb  MAT  Deduct  AMoinn*  OF  Ikc^txiibances  from  pnrehaMmoMj 
due,  where  he  hM  given  a  mortgage  therefor,  thongh  tlM  inoambnaoM 
were  known  to  him  at  the  time  he  made  the  oontraot  of  pfordhaae.  ITol- 
heri  v.  Luctu,  578. 

4.  Vxndob  liAT  Maintaiv  Action  AOAOfST  Vendu  on  a  note  for  the  pnr- 
ohase  money,  though  the  latter  yielded  possession  to  a  pnrohaser  at  • 
sheri£F's  sale  under  a  judgment  against  the  vendor,  older  than  the  deed  ol 
the  vendee,  unless  actual  eviction  is  shown.    DtnnU  v.  Heath,  61. 

fti  Vbvdbb  Nbid  not  Sukrbkder  Possession  or  Demand  Deed  befobb 
Sun  for  breach  of  a  contract  to  convey  land  on  a  day  named,  where  do 
prsoedent  act  is  to  be  performed  by  the  vendee,  nor  even  though  snob 
pieoedant  aot  Is  required  if  the  vendor  hM  no  title.    Skaw  v.  WUkkm, 


Index.  M7 

6l  yAMJomwLua^jaTatmciwBKMAORn  MBiwrna  w  DAiuaii  far  VwiA 
of  a  eoatnMi  to  oobtsj  ImdcL    JdlL 

y.  VBniniivov]BRTiTUU>ToIirnRinoiiDAMAOiivoKBBSAflHof  aoQS> 
tnMitoooiiTey  lud  from  the  time  of  the  breeoh,  m  matterof  lew,  thooglb 
tiw  iuty  may,  periiapt,  allow  intereet^  in  tbeir  dieorat&oii*  bgr  way  of  «i- 
liiinhig  tke  damagee  ander  proper  oireamiteDoee.    /d. 

See  ADTnn  PttwMMftif;  CoRnuore,  8-12;  CovnrABTS;  BnomLi  BfP 
nnroi»  1|  Bzbodtobs  aitd  ADuunsoLATom^  2;  FBAVDUum  Oovtbt- 
ABOMi  Lnan»  1-S|  Nonai;  Substtbbif,  1;  Waibbooubim,  1. 

VERDICT. 
■MOmmuiiLAWt  1S|  Mabbiip  Wombn,  18i  Plbaboto  smd  PiUfono^tL 

VOLUMTABY  OONVETANGBEL 
See  IkauDULBBT  OoHyBTaBOBi»  Ab  & 

WAOESa 
See  OAMura 

WAIVER. 

L  Wgaaf  AfliBOBDBni.ABATiaTi»AMouwTTOAWai¥BBliaqBietioBof  Iwrta 
be  deteimliMwl  by  the  eoort^  bat  idietlMr  or  not  eobh  aoli  or  deolaiaHoaB 
wwe  done  or  Bulde  U  a  qaeetioB  of  fact  f or  the  Jvfy.  Mkiforr»JBiwmi§^ 
121. 

t.  Aon  VBOK  WmoH  Waiyxb  is  Ikvbbbbd  KOCT  BB  UvBQUiyOOAL.   /I 

See  ABBiTBAnoH  ahd  Awabd,  1;  Dbbd8»  7,  8|  BfUiBBCM,  2;  Ibbubabob— 
FiBBy  %  8;  MosfoaoBB,  1|  Plbadihg  abb  PBAOiiaB9  4|  Pobuo  Labbbi 
SxATon  ov  LnfTPATioHa,  8. 

WABD& 

See  GVABDIAH  AHP  WABBw 

WAB&ANTS. 
8eeCaBroiBAZioH8,8;  MAUdomiPBoaBOiiBOB^^L 

WABKANTY. 
See  CoiyBBABTB;  Bveoffbl,  4,  7,  8;  Ibbubabob— ftaOL 

WATERCOURSES. 

L  Ir  Vbbbob,  (hmvo  a  Tbact  ov  Lakd  ovbb  WmoB  Hb  bab  DdoTbbbob 
to  oeny  water  to  hit  mill  on  the  lower  part  of  the  tnust,  eeDe  the  i^per 
pert  without  ezpreesly  reaerviag  the  water  rights  the  Tendee  bae  no  right 
to  obetmct  the  trench  and  cot  off  this  water  eopply,  bat  he  takee  the 
land  nibjeot  to  this  eaaement  of  the  vendor.    SeUteri  t.  Lemm^  828. 

ti  Uppbb  RzPABiAir  pROPBiBTOii  most  not  materially  loaean  tiie  quantity  ol 
water  flowing  in  the  etream.    Miller  v.  MUkr^  548. 

H  AliLBBATA  AVD  Pbobata  MUST  AoKBx;  hence,  where  iaeae  waa  taken  vpon 
an  allflgation  of  flooding  plaintiff's  land  by  means  of  a  damaoroaaa  atrcam 
of  water,  eridenoe  that  the  water  was  raised  by  obetroeting  two  oatleta 
or  slaioea  fiNan  the  pool  of  the  dam  throng  the  left  bank,  wfaioh  had 
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ii  not  adniniUa.    Good  v.  Mylm,  40^ 

4  IvCUa»ovlHjumTnoKFEXK»nro,TBsIvjumTiiAOQBVVOSvn«UA 
■nii  In  ahown  to  bare  bem  prodnoed  by  a  ipooifio  tmumi  ifc  »  ta^gCB- 
«•!  to  lay  tba  ^'^^"^^Bg  aa  a  ooiwoqiieiioa  witlwat  mote.    /d» 

§,  1m  AanoM wofSLVuMDiXQ  PLAzmiiv'a Lamd^  J)AUAam 04h  aov >■  Baoor- 
«Mg>  lor  troabla  and  axpanae  of  eotahliahing  tha  jilaintiflPa  nffiA  to  weowr 
lor  tba  iigiiiy  eaaaad  by  tba  flooding.    Id. 

§^  EvwMMum  Qg  BMiBrpB  OoinmEBM>  bt  Onanwvnom  or  Nayioam  BmoL 
«pon  the  oommonity,  at  where  the  obetniotioii  cooriato  of  a  mill  which 
k  greatly  needed  in  the  neighboriioody  is  inadmimiWe  to  divaet  it  ol  iti 
chacacter  aa  a  nniaanoe  in  oaae  for  an  injniy  thawfium  to  one  aav^gntiqg 
tiie  liver.    GM  ▼.  CaHer,  712. 

1»  WBSBlOwHBEOVLAVOTBBOnOHWHiaBCBMDLBinniBAalhySBnDTBI 

Waxbb  by  meana  of  a  dam»  ao  aa  to  oanry  it  to  hia  miU,  and  aftarwaida 
•aDa  part  of  the  land  below  the  point  of  diveraiony  he  la  entitled  to  tha 
anliiBiTe  nae  of  the  water,  and  may  repair  hia  dam  ao  aa  to  aEow  none 
of  it  to  eaoapa^  althoqgh  at  the  time  of  the  aale,  the  dam  bamg  old  and 
dafaotive*  a  amall  part  of  tiie  water  leaked  throofl^  iWyv.  IFifmim, 
484. 
ib  DtAMAOiivOBKuiiAinaivDiysBSXHoWAXiEoanonlybegiTenlorinJa^ 
actually  aoatained  prior  to  the  oommenoement  of  the  amt.  Tkofer  ▼. 
Bnok»,47L 

H  WBRHSBONBlIATAOQUnUIABlOHTIoWATEBnriHsSWAMPljAmWOV 

A]iOTB>B»  ao  aa  to  maintain  an  aotion  againat  the  latter  ior  diainipg  and 
improving  hia  ]anda»  Whereby  fiHnition  into  a  naming  otraam  ladaalNyad 
•ad  the  voloma  of  water  diminiahedyia  not  decided.    U. 

See  JUBIBDIOTIOH. 

WAYa 
See  Kawiwml 

WILL& 

L  Ho  PAKmJLAB  WotM  Of  WOBDB  NXXD  WM  USBD  VK  A  TwUMaOtL  Ib  fO- 

qveating  witneoaaa  to  attoat  hia  wiU.    ITtlmm  r.  MeO^H^  170. 
%  Dmlabatioh  ov  Tbbsatob*  Made  Sxtkral  Ybabs  Aim  EzBOcmo  a 

will,  that  he  had  been  inflaenoed  to  make  it,  and  had  not  done  jnatioe  ta 

hia  gmndchildren,  ia  not  anfficient  to  warrant  a  court  in  refoaing  probata 

ofthewiU.    Id, 
H  SirBBBQUiNT  Wnx.  DoiB  HOT  Revokb  A  FoBMBB  Ohb,  onlem  it  ooBtaiM  a 

danae  of  reToeation,  or  la  wholly  inoonsiatent  with  aaoh  former  will     If 

partly  inoonaiatent,  it  ia  a  revocation  pro  taaUo  only.    Id, 
4.  BxaonnoN  or  a  Subuquknt  Will  having  been  proved,  hot  not  ita  oott- 

tenta,  the  fonner  will  is  not  deemed  revoked.    Id. 
fti  Buin>  Man  mat  Makb  a  Will,  if  other  requiaite  perceptive  iaooltiea  r^ 

main,  and  he  be  of  aouid  mind.    Say  v.  T/iO,  047. 
•b  WiZNxssn  or  Will  must  Sigh  in  Pbxsbncb  or  Bund  TBxaffoa*  ao  thai 

he  may  know  and  verify,  by  hia  remaining  aenaea,  that  they  are  aotoally 

potting  their  aignatnrea  to  the  right  docoment.    Id. 
7.  Mabx  or  Blind  Testator  is  Equiyalbnt  to  Sionatusb,  when  throng^ 

want  of  learning  or  nervooa  debility  he  ia  incapable  of  aobacribing  hia 
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te  tfiilQg  Ui  Mck,  it  ii  miqpilflillor  MM  AM  to  gnUls 

C  Tn  Fi0v  OUT  Two  or  m  SuwicninnwWmn— noAWnLdoaflt 
■w«w  to  oU  tiia  temditlM  nqnlnd  bj  law,  wffi  not  iBfi^^ 
whiio  tiM  otiMT  mbMriUiig  witaMt  tettiflts  poiifcivolj  to  tboM  fonnl- 
itii%  md  the  oertifiooto  of  attwtatifln,  ligiiad  bj  all  of  tiia  wilmMiia, 
aflbma  the  ozisteBoe  of  aU  the  fMfta  veqnkito  to  a  valid  wflL  ^efaen  ▼. 
MeOffiri,  170. 

H  UnNTB  InfuraKOB,  to  VmATB  Ibaaamm  of  a  Wol,  moat  amonnt  to 
tooo  and  ooeroioiit  hj  aooh  ^lenoo  or  thioati  aa  nay  bo  xoaaonaUjaap- 
poaod  todeatray  the  ireei^pncy  of  a  loaa  pownaiag  ordioavy  atrangth 
of  mind.    J1^  ▼.  .Floyd,  e28b 

in  AnmAiM  TO  Amonoir,  ATZAaBimv,  ajkd  Snai  or  Dun,  aad  oUlga- 
tioBa  y5*«»5«— tra'iTT*^  by  liwMWft  interaearfona  a&d  modeat  ponoaaionay  will 
Mty  in  the  eaae  of  atealator  of  ooanpeteDt  aomid  arindt  Vitiate  the  ezeoii- 
tioAof  awUlx  botaMiaonof  weakniiiDdorlaboriiiffiiiidaraiidcBeaaBiar. 
by  fiUae  atatMHotk  aabtlt  inaiiiDatioBak  and  niftflwraiffBd  ensiitiaa  MEaisat 
kiadiod,  be  awved  to  make  a  wiU  iddoh  any  beaat  aaida  on  tiie  ground 
of  fraud  and  «^ft<^»^^  inflaenoe.    /d* 

!!•  Wana  TaneisraB  Hia  OrroM'uam  «o  BsfOKi  ma  Will,  anbaeqoent 
to  the  operation  of  an  atl^gad  ondna  inflnioa  vpon  Un,  bnt  dooa  aot^ 
the  onnohwlnn  nMth  VB^I/b^  hare  been  drawn  thwfitan  la  deatroyad. 
Id. 

UL  BsvooAnov  or  Will^  wfwtm  Sovm  OAaoLOiA  SrArmH^  oan  only  be 
•flbotod  in  throe  wiqrof  by  an  inatnuneat  in  wiitiog,  eaaoated  with  the 
aamo  aolemnitiea  aa  the  will  itMlf;  by  dhlitHslion;  and  byboiniag  and 
deatiojfliig     Id. 

UL  lk4UDULi>T  PniTHanoH  or  Bjnmuxiov  or  Will,  it  ae«n%  will  not 
afford  ground  for  aattiag  it  aaftde.    Id. 

M»  WMMrWiiiil'oLiirDaammnaAPanaoiiionTtoiq,whetliarby] 
law  partjonlawb  it  oan  not  be  oompetant  to  raoaive  eridanoe  that 
p«aon  or  thing  waa  maanty  tho^i^  nothing  be  tend  to  aaawor  the  de- 

UL  AunaaiBiuvr  or  Fabol  BriDmroa  to  AunnWiLii.— Whore  a  tiatetor 
■Hkbaq^edfiobeqiiaatof  Mgioeo,  anddeaoribod  twoof  thoniaa  "Aaron" 
and ''Pike,'*  bat  had  no  nagroaa  of  that  name^  parol  oHdanoo  ia  inndniia- 
aihla  to  prove  that  the  toatator  meant  two  akitaa  by  the  namaa  of 
«<Lanion*  and  «<Fite*  and  thet  tiie  other  namaa  wore  kiairtad  by  mia- 
taketand  tiie  gift  aa  to  thaae  nagroaa  moat  fiO],  beoanao  thaae  ia  nothing 
for  it  to  operate  upon*    Id. 

VL  Tania  or  a  Bwnjiar  oav  No  liona  wm  AunsiD  acr  Pabol  than  thoae 
of  a  deviae.    Id, 

17*  WH»nBRxPB«BBBwAT»fonLoniaQinniBrWniiT,andnpowarofdia- 
poaition  ia  afterwarda  oonfocrod,  the  deviaeo  takea  bat  a  lifa  eatate^  with 
a  power  of  diapoaitJon,  and  if  no  diapoaition  ia  Brnda^  tiie  rereraion  will 
go  to  the  heirs  of  the  doriaor.  Batif  thereianoprevioaadeviaeof  alife 
eatata»  bat  a  simple  power  of  diapoaition  ia  given,  than  tiie  deviaee  takes 
an  absolnte  estate.  And  thia  nde  appUea  to  both  real  and  peraooaJ 
aetata.    Bmbey  v.  BantU^  112. 

in  BMHTor8ijnvivoBamrniJonTl)nriamML«"Wharabynwfllthedafvisaea 
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mftde  Jol&t  tHMttIi  Mid  one  diM  belm  tiw  tiitrtor,  tiM  olhm  tite 
Idi  Amn  by  rigbt  of  mrvivorihip.    BaU  ▼.  DeoM^  801. 

Ill  nsEAXcttVi  GBXLDBXir  Takb  VsfSD  IimBnT  nr  Brats  DmnD  i» 
WifB,  so  >■  DiTiDKD  "  aiDoi^  my  difldran  M  dM  may  tidnk  lMrt»^ 
ca  fftOwv  of  appointrntnt  tb*  ohildimi  teke  equUy  «fc  tb*  wibfu  dmtK 
CMcy  ▼.  Cofi^y,  714. 

Ml  Fowkb  ov  AyyoinTiopnp  liAT  n  Ezioums  thjouoh  hot  Bubbbbd  «0b 
BT  Will  duponiig  of  the  propertyy  when  thflra  k  noihiig  ior  the  wiD 
to  aet  OB  ozoept  in  asoovtioD  of  tho  povrer.    /<! 

n.  WiiJLBTDoi«BoyPd'w«EoyAFPonnrMgiTMAKMNoDiitfuiu»iogofth^ 
liwpci'ty  and  la  no  awaontion  of  the  poapar,  where  aaoh  will  manly  di- 
reota  the  property  to  be  kept  together  vndar  the  maaagament  of 
parmna  *'nntU  the  haira  may  wiah  a  divlaioQ^  and  where  the  power 
to  divide  the  property  among  the  dooor'a  ohildfeB  aa  the  donee  ahoold 
tUnk  beat»  thay  take  equally.    Id. 

Ml  InTmiuai'  Takbt  oh  'Baqiamn  to  TnagATon^  Vovrn DAuanrmM,  td  oaatain 
alavaa,  with  a  limitation  that  in  eaae  either  of  the  daa|^tam  "ahoold  die 
without  lawful  iaaae,  then  in  that  eaae  the  anniTOva  or  aorvivor  ahall 
haTo  all  the  aaid  negroee  and  their  incraaae  forever, "  ia  a  seated  intami 
in  the  alavaa,  aubject  to  be  diveatad  upon  one  of  the  legateaa  dying  with- 
oat  leaving  iaane,  and  ia  to  go  over  aa  long  aa  there  ia  one  or  move  oi 
them  who  oonld  take  by  aorvivorahip.    SprmiU  v.  ifoors,  ^8. 

WL  LoaTAnoH  Ovkb  m  Casb  LnoATn  Dm  *'wnBOirr  Lawtul  IiB1^^*mnat 
be  interpreted  aa  one  to  take  eifoot  npon  tiie  death  of  the  party,  witiboat 
leaving  iarae  living  at  the  death,  nnlem  the  oontraiy  be  plainly  deolarad 
in  the  wilL    /d. 

fk  IinriBKSTTAUENinfDXBALiOAOrwhereateatatorbeqiieathaalaveatohiB 
fonr  daoghtera,  with  a  limitation  that  in  eaae  either  of  the  dani^itani 
"ahoold  die  withoQt  lawfol  iaane,  than  in  that  eaae  the  aorvivora  or  aor- 
vivor  ahall  have  all  the  aaid  negroee  and  their  inoraaae  forever,"  by  a 
danghter  who  diea,  leaving  iaane  after  the  death  of  another  daa^tar  m- 
marriod,  ia  the  ahare  given  her  by  the  will,  and  one  third  of  the  ahare  of 
the  danghter  who  died;  hot  her  iaaoe  haa  no  intereet  in  the  ahare  of  a 
danghter  subaequently  dying  witiiont  iaaoe.    Id, 

SB,  Idkm. — SuBVivoBSHip  CoxnNvn  in  aaoh  a  oaae,  both  aa  to  the  original 
aharea  and  the  aooraed  sharea,  ontU  a  aole  aarvivorahip  happena;  and 
the  danghter  laat  aorviving  takea  both  the  original  and  aooraed  aharea 
of  the  third  danghter,  who  died  without  leaving  lawful  iaane,  to  the  ez* 
uloaion  of  the  iaaae  of  the  aeoond  danghter,  who  died  pievioaaly.    Id. 

91  If  Lbgaoiss  bb  Given  to  Thbbb  ob  mobb  Pbb80B»  as  Txkaktb  nr  Ook- 
MOK,  in  distinct  aharea,  with  a  limitation  over  to  the  aarvi vera  npon  the 
death  of  any  of  them  under  age,  or  without  leaving  iaaue^  and  two  of 
them  die,  then,  aa  a  general  rule,  only  the  original  ahare  of  the  one  dying 
laat  goea  over;  but  if  the  teatator  ao  intenda,  the  aooraed  aa  well  aa  the 
original  ahare  goea  over,  and  tbia  would  be  ao  where  the  teatator  be- 
queaths negroea  to  his  four  daughters,  with  a  limitation  that  in  case  of 
the  death  of  any  of  them  without  issue,  the  aurvivcra  ahall  have  "all** 
the  negroea  and  their  increaae.     Id. 

17.  BzBOUTOBT  Devibb  TO  Takb  Eifbot  on  Indkfxnitb  Fazlubb  ov  Jmum  ia 
void,  beoauae  the  oontingenqy  on  which  it  is  to  take  place  ia  too 
Dowitktig  V*  WhttHtHf  180* 
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§■06  of  hb  living  at  that  time,  li  a  good  egeeutoiy  derlM.    Id. 

n.  Faiujbb  ov  laBua  will  n  OomiirsD  «o  Death  or  Fnvr  Taxbw  wimm 
the  ozpranon  ii  oombinedwith  aome  erent  pmnonal  to  tfao  daviiae,  aa  ia 
eaaa  ha  ahatt  not  maany  or  have  lawful  lasne.    Id, 

Wk  WaiBaTBTAiOB  Divan  BbalEbxatb  TO  Oiniov  JOB  Son,  and  proflda 
that,  if  anoh  aon  ahali  not  many  and  have  lawful  iaaae  of  Ma  own  body, 
after  hii  death  anoh  real  asteto  ahall  be  equally  divided  among  the 
heotfaenof  tha  davieae,  their  haixa  and  aaejgna  foravw,  thia  ia  n  good 
anoatofy  deriaa  to  the  brathara,  and  a  deed  by  aoch  deviwe  in  hia  life- 
time conveys  to  the  gnmtee  no  intereat  b^ond  the  life  eateta  ol  the 
gnmtor.    U. 

ML  Oanjoaat  Tame  No  Bbcatb  uhsbb  a  Will,  where  a  teatater  baqoaatha 
landaandnegroeetohiemarxiaddaaghter,  "  and  hMrhein  forever/' with 
a  deaire  that  the  n^groea  woric  on  the  land  ha  haa  left  her  "  for  the  aa^ 
port  of  her  and  her  ehfldren, "  hot  the  gift  ia  in  tiie  danghter  eoDolQaively. 
Bamtu  V.  Mmaie^  435. 

Ml  ^'Hubs"  m  TwaDnoAL  Wqbis  ahb  Alwatb  QoBsnunD  a  Wobd  ov 
Ldiitatiov  and  not  of  fmwhaan,  aooocding  to  the  mle  in  5%efl^e  Coee, 
nnleea  oontroUed  by  other  worde  oleariy  ahowmg  a  oontraiy  meaning. 
Koff  V.  ComiOT^  090.        

Jl  **GHiLDBiv'*iBTaaHii]cuLLWoM^ALWAnCo]ineBinn>AWoftn€vP^ 
OHAflti,  mileaaoofitrollAd  by  other  woMaaiiowi^  it  intoidecl  aa  n  word 
of  limitation,    Id. 

8ae  MiMtTTO  WoMur,  9^  10|  Puumvo  ahb  PlLAonoi,  22. 

WITNBS8B8. 

L  DmAWSft  or  Nora  mat  n  a  Wmraas  if  he  haa  been  leleaaed  from  aU  Ua' 

bOity  and  ia  withoat  mtereat  in  the  Bait    BosA  v.  ibnfyee,  061. 
t.  Rbtjabb  to  BsNDKt  A  Pabtnkb  OoMPnTKNT  A8  A  WiTNna  moat  releaea 

from  liability  all  membera  of  the  finn.    Boni  </  UUook  v.  Menentm^  189. 
H  RBfJAfw  TO  A  Wmrass  to  Bxndxb  Him  CoMFKmn*  where  hia  intoRat  or 

inoompetency  haa  not  been  diaolooed  by  hia  evidence,  can  not  be  proved 

by  himaelf  nor  by  er  pcwte  affidavits  of  othera.    Id, 
i.  WmmB  Inoompbtimt  with  Rbspiot  to  Onx  lagun  ur  a  Gausi,  on  ao- 

coont  of  Ms  interest  in  each  issne^  is  competent  to  testify  upon  other 

issaes  in  which  he  is  not  interested.    Id. 
fL  Jumon  ov  Pkaob  Who  Tbdo)  a  Gauss  is  Compitbut  WiTinas  to  prove 

the  groonds  upon  which  it  was  decided.     Taiyhr  v.  LorHa,  119. 
•b  Hob  m  Competent  WrnrBBs  is  Suit  mr  £xboutob,  when  he  liaa  trans- 

f erred  all  hia  intereat  in  the  estate.    SylvetUr  v.  Downer,  796. 
7.  Pbivilbob  ov  a  Wronas  to  refuae  to  give  anawera  which  will  disgrace^ 

extends  to  a  caae  where  a  woman  called  to  prove  an  attempt  to  produce 

an  abortion  upon  her  person  is  asked  questiona  tending  to  abow  that 

Jnat  previona  to  her  becoming  pregnant  she  had  sexoal  interoooiae  with 

more  men  than  one.    Lohman  v.  People,  340. 
%  CBEDiKiLiTr  ov  A  WiTKESS  who  haa  been  impeached  by  proof  tending 

to  charge  complicity  in  a  conspiracy  to  institato  the  proeeoation,  may  be 

ooatained  by  teatimony  of  another  person  that  he  made  independent  com- 

mmueation  of  facta  to  the  antiiorities,  on  which  the  proeecntion  waa  in* 

atrtoted.    Id. 
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